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Rules  and  Regulations 

\V(!{ln(!S(lay.  laiuiary  23.  2013 


Fiuli;ral  R«j*isl«r 
Vol.  78.  No.  l.T 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  D  S  C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFR  Part  39 

[Docket  No.  FAA-2011-1188;  Directorate 
Identifier  2008-SW-46-AD;  Amendment  39- 
17171;  AD  2012-17-08] 

RIN  2120-AA64 

Airworthiness  Directives;  Bell 
Helicopter  Textron,  Inc.  (Bell) 
Helicopters 

agency:  Fedriral  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Final  rido. 

SUMMARY:  Wo  are  snjrorsoding  Ibnr 
airworfhinoss  dirocfivijs  rolaloil  to  the 
main  rotor  voko  (voko)  on  thii  Boll 
Model  2049.  2()5A.  20.5A-1 . 20rjH.  and 
212  helicopters,  to  retain  certain 
inspections  and  certain  life  limits,  to 
re(|uire  an  increased  inspection 
friMpiency  for  certain  yokes,  and  to 
exjjand  these  insjtections  and  retirement 
lives  to  other  yokes.  This  airworthiness 
directive  is  j)rompted  hy  pa.st  re])orts  of 
cracks  in  the  yoke,  another  nicent  report 
of  a  cracked  yoke,  and  the  decision  that 
other  vokes.  aj)proved  hasiul  on 
identicalilv.  need  to  he  subject  to  the 
.same  insjtection  recpiirements  and 
ridirement  liv(;s.  The  actions  are 
intended  to  detect  a  crack  in  a  yoke  to 
prevent  failure  of  the  yoke,  anil 
subsequent  loss  of  control  of  the 
helicopter. 

DATES:  This  AD  is  effective  I’ehrnarv  27. 
201 3. 

ADDRESSES:  For  .service  information 
identified  in  this  AD.  contact  Hell 
Helicopter  Textron.  Inc..  I’.f).  Hox  482, 
Fort  Worth.  TX  70101.  telephone  (817) 
280-:i;i91.  fax  (817)  280-0400.  or  at 
http:/ /w\\\\’.lH‘lk:iistomei.com/fihs/ . 
You  may  review  a  copy  of  the 
referenced  service  information  at  the 
FAA.  Office  of  the  Regional  (xum.sel. 


Southwest  Region,  2001  Meacham 
Hlvd..  Room  0(53.  Fort  Worth,  Texas 
70137. 

Examining  the  AD  Docket 

You  mav  examine  the  AD  docket  on 
the  Internet  at  http:// 
www.w^ii hit ions.^ov:  or  in  person  at  the 
Docket  Operations  Office  between  0 
a.m.  and  5  p.m..  Monday  through 
Friday,  except  Federal  holidays.  The  AD 
docket  contains  this  AD.  any 
incorporated-hv-reference  service 
information,  the  economic  evaluation, 
any  comments  received,  and  other 
information.  The  .street  adilre.ss  for  the 
Docket  Operations  Office  (phone:  800- 
1)47-5.527)  is  D.S.  Deparfment  of 
Transportation.  Docket  Operations 
Office.  M-30,  West  Building  Oronnd 
Floor,  Room  W12-140,  1200  New  jersey 
•Avenue  SE.,  Washington.  D(]  20590. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Kohner,  Aviation  Safety 
Engineer.  Rotorcraft  (ierlification  Office, 
Rotorcraft  Direcforate,  FAA.  2001 
Meacham  Blvd..  F’orl  Worth.  TX  70137; 
telephone  (817)  222-5170;  email  7-uv.s- 
cts\\’-17()@la(i.g()\’. 

SUPPLEMENTARY  INFORMATION: 

Discussion 

On  November  2.  2011.  at  70  FR  07028. 
the  Federal  Register  jmhlished  our 
notice  of  proposed  rulemaking  (NPRM). 
which  proposed  to  amend  14  (T’R  part 
39  to  include  an  AD  that  would  ajiplv 
to  Bell  Model  204B.  205A.  20.5A-1 . 

205B.  and  212  helicopters,  with  a  yoke, 
part  numher  (IVN)  AAI-401 1-102  (all 
dash  numhers),  ASI-401 1-102  (all  dash 
nnmhers),  or  204-011-102  (all  dash 
numhers).  installed,  certificated  in  anv 
category.  That  NFRM  projto.sed  to 
supersede  four  prindously-issmul  ADs 
for  the  Bell  Model  204.  205,  and  212 
.series  helicopters;  AD  79-20-05. 
Amendments  39-3572  (44  FR  5555(). 
September  27.  1979).  39-3020  (44  FR 
70123,  December  0.  1979).  and  39-3002 
(45  FR  0922.  januarv  31,  1980);  AD  81- 
19-01,  Amendment' 39-4207  (40  FR 
45595.  Sei)temher  14,  1981);  AD  81-19- 
02.  Amendment  351-4  2  08  (40  FR  45595. 
September  14.  15)81);  and  AD  93-0.5-01. 
Amendment  35)-8507  (58  FR  13700. 
March  15.  1993).  Those  ADs  nniuired 
inspecting  certain  yokes  installed  on 
these  helicopters,  e.stahlished  retirement 
life  limits  for  these  yokes,  and  retpiin'd 
operators  to  log  additional  hours  again.st 
the  retirement  life  of  tlu;  yokes  for 


Model  212  helico])ters  conducting  more 
than  four  external  load  lifts  |)(;r  hour. 

Since  the  issuance  of  those  ADs, 
certain  yokes  manufactured  under  a 
|)arts  manufacturer  approval  (FMA) 
were  identificul  as  being  susceptible  to 
the  same  cracking  as  the  Bell 
manufactured  yokes.  The  NPRM 
pro])os(!d  retaining  the  recjuirements  of 
the  existing  ADs  while  expanding  the 
applicability  to  include  yokes  produced 
under  a  BMA  who.se  design  approval 
was  based  on  identicalitv  with  the 
affected  Bell  yoke.  The  NPRM  also 
pro])o,sed  giving  operators  credit  for  the 
accnmnlated  operating  time  on  ccu  tain 
yokes  covered  by  the  superseded  ADs. 

The  proposed  recpiirements  of  this  AD 
were  intended  to  prevent  cracking  of  a 
yoke.  failuH!  of  the  yoke,  and 
snhsiupient  lo.ss  of  control  of  the 
helicopter. 

(Comments 

We  gave  the  public  the  opjjortnnity  to 
partici|)ate  in  developing  this  AD.  hut 
we  did  not  receive  any  comments  on  the 
NPRM  (7()  F’R  ()7()28.  November  2, 

2011). 

Kelaleil  Service  Information 

B(!ll  issued  Alert  Service  Bulletins 
(ASBs)  Nos.  204-5)2-30.  205-5)2-51 .  and 
212-5)2-80.  all  dated  October  23,  15)5)2. 
These  A.SBs  s])ecifv  re])lacing  yoke  P/N 
204-011-102  (all  (iash  numhers)  hy 
Decmnher  31.  15)5)3,  with  yoke  P/N  212- 
011-102-105  or -105),  depending  on  the 
helico])ter  configuration.  The 
re])lacement  yokes  are  made  from 
stainless  .steel  and  have  improved 
design  characteristics  that  address  the 
corrosion  problems  and  are  not  subject 
to  any  heavy  lift  cycle  counting  required 
for  previous  yokes  in.stalled  on  the 
Model  205B  and  212  helicopters. 

FAA’s  Determination 

We  have  reviewed  the  relevant 
information  and  determined  that  an 
unsafe  condition  is  likely  to  exist  or 
develop  on  other  products  of  these  same 
ty|)e  designs  and  that  air  safety  and  the 
pnhlic  interest  recpure  ado])ting  the  AD 
recpiirements  as  proj)o.sed  exce])t  for 
minor  editorial  changes  and  a  change  to 
corr(!ct  one  instance  of  the  word 
“1  Infact onul"  to  the  word  “Factonul.”  In 
addition,  the  notes  were  removed  to 
prevent  any  mi.sconception  that  they 
were  mandatory  procedures.  The.se 
minor  editorial  clianges  are  consistent 
with  the  intent  of  the  ])ro])osals  in  the 
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Ni^RM  and  will  not  inerease  the 
economic  burden  on  any  o])erator  nor 
increa.se  the  .scope  of  the  AD. 

Costs  of  (]oinpliance 

VVe  (!stimate  that  this  AD  will  affect 
1.5  h(!lic{)pters  of  IJ.S.  Registry.  VVe 
estimate!  that  eejjerators  may  incur  the 
following  costs  in  order  to  comply  with 
this  AD.  Reviewing  the  helicopter 
records  and  determining  the  total 
factored  hours  TIS  will  require  about  3 
work  hours  at  an  average  labor  rate  of 
S85  per  hour,  for  a  total  cost  of  $255  ))er 
helicopter  and  a  total  cost  to  the  11. S. 
opeiiator  fleet  of  ,$3,825.  Removing  the 
yoke  from  the  helico])ter  and  performing 
a  visual  inspection  and  MRI  will  recpiire 
about  35  work  hours  at  an  average  labor 
rate  of  $85  ])er  work  hour,  for  a  total 
cost  of  $2,975  per  helico])ter  and  a  total 
cost  to  the  l).,S.  o])erator  lleet  of  $44,825 
per  inspection  cycle. 

To  replace  a  yok(!  will  nicjuire  about 
32  work  hours  at  an  average  labor  rate 
of  $85  j)er  hour  for  labor  costs  of  $2,720 
p(!r  helicopter,  and  recpiired  parts  will 
cost  .$40,157  fora  total  cost  per 
helicopter  of  .$42,877  and  a  total  co.st  to 
the  ll.S.  o])erator  fleet  of  $843,155. 

Authority  for  This  Rulemaking 

Title  49  of  the  United  .States  Code 
specifies  the  FAA’s  authoritv  to  issue 
rules  on  aviation  safety.  .Subtitle  1, 
s(!ction  108,  de.scrih(!s  the  authority  of 
the  FAA  Administrator.  .Subtitle  VII: 
Aviation  Programs,  describes  in  more 
detail  the  scope  of  the  Agency’s 
authority. 

We  are  issuing  this  ridemaking  under 
the  authority  described  in  .Subtitle  VII, 
Part  A,  .Suhpart  Ill,  Section  44701: 
“Ceneral  requiremeids.”  Under  that 
.section.  Congress  charges  the  FAA  with 
promoting  safe  llight  of  civil  aircraft  in 
air  commerce  by  prescribing  regulations 
for  practices,  methods,  and  jirocedures 
the  Adnnnistrator  finds  necessary  for 
safety  in  air  commerce,  'rids  regulation 
is  within  the  sco])e  of  that  authority 
hecau.se  it  addriisses  an  unsafe  condition 
that  is  likely  to  exi.st  or  develop  on 
products  identified  in  this  rulemaking 
action. 

Regulatory  Finding.s 

This  AD  will  not  have  federalism 
implications  under  I'ixecutive  Order 
13132.  This  AD  will  not  have  a 


substantial  direct  effect  on  the  .States,  on 
the  relationship  between  the  national 
government  and  the  .States,  or  on  the 
distribution  of  |K)wer  and 
res])onsif)iliti(!.s  among  the  various 
levels  of  government. 

For  tho  ivdsons  discussod  abovo,  I 
cciHfv  that  this  AD: 

(1)  Is  not  a  ■‘sigidficant  riigulatory 
action”  under  Executive  Order  12888; 

(2)  Is  not  a  “significant  rule”  under 
DO'f  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  28,  1979); 

(3)  Will  not  affect  intrastate  aviation 
in  Alaska  to  the  exteid  that  it  justifies 
making  a  regulatory  distinction;  and 

(4)  VVill  not  have  a  significant 
economic  impact,  |)ositive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regidatorv 
Flexibility  Act. 

We  prejiared  an  economic  evaluation 
of  the  e.stimated  costs  to  com])ly  with 
this  AD  and  placed  it  in  the  AD  docket. 

List  of  Sulijects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 

.Safetv. 

Adoption  of  the  Amenilment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  FAA  amends  14  U.FR  part  39  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1.  The  authority  citation  for  i)art  39 
continues  to  read  as  follows: 

Authority;  49  U..S.(:.  1()()(g),  401i:{.  44701. 

§39.13  [Amended] 

■  2.  The  FAA  amends  §  39.1 3  by 
removing  Amendments  39-8507  (58  FR 
13700.  March  15,  1993);  39-4208  (48  FR 
45595,  .Sei)temher  14,  1981):  39-4207 
(48  FR  45595,  .Se])temher  14,  1981);  39- 
3882  (45  FR  8922,  lanuarv  31,  1980); 
39-3828  (44  FR  70123,  December  8, 
1979);  and  39-3572  (44  FR  55558, 
.September  27,  1979);  and  by  adding  a 
new  airworthiness  directive  (AD)  to 
read  as  follows: 

2012-17-08  Bell  Helicopter  I'extroii,  Inc. 
(Bell):  yXniendiiienl  ,39-17171:  Deckel 
No.  FAA-2011-1188:  Direclorali! 
Identifier  200»-.SW-4(i-AI). 


(a)  Applic;ahility 

This  AD  ap))li(!.s  to  Model  2048,  20.tA. 
20.5A-1,  20.58,  and  212  heli(:o])l(!rs,  with  a 
main  rolor  yoke;  (yoke),  part  number  (IVN) 
AAl-401 1-102  (all  dash  numhiirs),  A.SI- 
401 1-1 02  (all  dash  nnmhiirs).  or  204-01 1- 
102  (all  dash  nnmhers).  instalhid.  C(!rtifii:aled 
in  any  category. 

(h)  lJn.‘''il'e  (Condition 

This  AD  defines  the  unsafe  condition  as  a 
crack  in  a  yoke.  ’I'his  condition  could  result 
in  failnri!  of  a  voke,  and  snhsei]nent  loss  of 
control  of  the  helicopter. 

(i;)  Affected  Alls 

This  AD  su|)(!rsedes  AD  93-0.5-01. 
Amendment  39-8.507  (38  PR  1 3700.  March 
1 3.  1 993):  AD  81-19-02.  Amendment  39- 
4208  (40  FR  43393.  .Septemher  14.  1981;  AD 
81-19-01.  Amendment  39-4207  (40  FR 
43393,  Septemher  14,  l‘)8l);  and  AD  79-20- 
03,  Amendments  39-3002  (43  l-R  0922, 
lannarv  31,  1980).  39-3020  (44  FR  70123. 
D(u;(!mh(!r  0.  1979).  and  39-3372  (44  I  K 
33330,  .September  27,  1979). 

(d)  Elfective  Date 

This  AD  hecomiis  effective  February  27, 
2013. 

(e)  Compliance 

You  are  resjionsihle  for  performing  each 
action  r(!(|iiired  hv  this  AD  within  tlu; 
sp(!cili(!d  com])liance  time  nnhiss  it  lias 
alriiadv  heiin  accomplished  prior  to  that  time. 

(0  Reipiired  Actions 

(1)  For  helii:opt(!rs  with  yoke.  F/N  AAl- 
401 1-1 02  (all  dash  nnmhiirs)  and  A.SI-4011- 
102  (all  dash  mimhiirs).  installed,  within  100 
hours  time-in-service  (TIS): 

(i)  (jinite  a  comiionijnl  liislorv  card  or 
eipiivalent  record  for  iiach  yoke. 

(ii)  Detiirmine  the  model  for  eai:h 
heliciniter  on  which  the  yoke  has  hiien 
installed  from  tin:  lime  the  yoki!  had  zero 
hours  TKS. 

(iii)  In  accordance  with  the  rate  per  hour 
categories  shown  in  Table  1  to  |)aragraph  (1) 
of  this  AD.  cal(!gorize  the  accumulated 
"Facloriid  Hours  'I’l.S"  on  eai:h  yoke  hv 
determining  the  tvpes  of  operation  AND  llu! 
rale  per  hour  of  lixternal  load  lifts  for  iiach 
hour  ri.S  aci:umulated  on  each  yoke.  Due 
external  load  lift  occurs  (!ach  lime  the 
helicopli!!'  picks  up  an  iixternal  load  and 
drolls  it  off.  For  determining  the  ])roj)(!r  ralii 
per  hour  categorv  for  external  load 
o])erali()ns.  any  iixlernal  load  lift  in  which 
the  hiilicopter  achi(!ves  a  viirlical  altiludi! 
diff(!ri!uce  of  grixiler  than  2(1(1  f(!e(  indicated 
altitude  helweiin  llu!  jiicknp  and  dro])-off 
point  counts  as  two  lixliirnal  load  lifts. 
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Table  1  to  Paragraph  (f) — Factored  Hours  TIS  for  a  Yoke 

[Number  of  unfactored  hours  TIS  and  factored  hours  TIS  are  examples  for  illustration  purposes  only] 


Factored 
hours  TIS  on 

Helicopter  model 

Types  of  operation 

Rate  per  hour  of 
external  load 

Unfactored 
hours  TIS 

Hours  TIS 
factor 

yoke 

(unfactored 

lifts  and  takeoffs 

hours  TIS  X 

hours  TIS 

factor) 

Yokes  installed  on  any  Model  204B,  205A, 

All  Operations  . 

All  . 

120 

1 

120 

or  205A-1  helicopter. 

Yokes  installed  on  any  Model  205B  or  212 

External  Load  Operations 

1  to  5  . 

105 

1 

105 

helicopter. 

5.1  to  8  . 

1.5 

8.1  to  12  . 

2 

12.1  to  18  . 

3 

18.1  to  32  . 

170 

5 

850 

32.1  to  48  . 

7 

more  than  48  .... 

9 

Unknown  . 

50 

7 

350 

Internal  Load  Operations  .. 

All  Takeoffs  . 

2,025 

1 

2,025 

Total  Factored  Hours  TIS  on  Yoke  (Summation  of  the  Factored  Hours  TIS) 

3,450 

(iv)  Hy  rr^lcirimcc  lo  Tablo  1  to  ijara<>ia|)li  (I) 
ol  tliis  Al),  (;nl(;r  llu:  "I  Inlacloriul  I  lours  TIS" 
lor  each  (:al(!}>oiy  as  (IciliTmiiunl  by  |)aiaf>ra])li 
(t)(1)(iii)  ol  tliis  Al).  (^alcuialr!  Ihi;  “l-'aclonid 
Hours  ri.S"  by  iuulti|ilyiu”  tbr;  ■TlnlacloriKl 

I  lours  riS"  by  tlu;  "Hours  I  KS  I  'aclor." 
l)(!l(!rmim!  tin;  accuuiulatod  "Total  l-’aclorod 
Hours  TKS"  on  rjacli  x’okc;  by  adding  tlu; 
laclorod  hours  TKS  tor  oaili  Ivpo  ot  o|)(!ratiou 
and  ludicoptcir  mod(!l.  rra(:kiu}>  llio  Total 
T'actonul  I  lours  TI.S  is  only  tor  (!stal)lisliiu}>  a 
nMirrMiuait  lito  and  not  tor  tracking  inspection 
intervals. 

(v)  R(!cord  the  accumulated  Total  Factored 
1  lours  'i’KS  on  tin?  com])onenl  history  card  or 
(xpiivalent  rcicord  tor  t;ach  vokr;. 

(vi)  (Continue  to  factor  the  hours  TKS  tor 
(Mich  yoke  by  tollowing  paragraph  (t)(  1  )(ii) 
through  (t)(l)(iv)  otthis  AD.  and  record  tlu; 
additional  lactored  hours  'TKS  on  the 
coiniionent  history  card  or  equivalent  record. 

(2)  For  helico))ters  with  yoke.  I’/N  204- 
011-102  (all  dash  nnmhers).  installed,  lietore 
lurtluir  tlight: 

(1)  For  hours  'TKS  accumulated  hetore  the 
ettectivo  date  otthis  Al).  calculate  and  record 
the  'Total  Factored  Hours  TKS  as  follows: 

(A)  For  the  Model  212  helicopters.  1  hour 
'TKS  in  which  jiassenger  or  internal  cargo  was 
carricid  eipials  1  lactored  hour 'TIS;  1  hour 
'TKS  where  more  than  4  extcMiial  load  litis 
occurred  ecjiials  i>  factored  hours  'TKS. 

(B)  For  the  Model  204  and  20.t  series 
hehco|)ters.  1  hour 'TKS  (!(|uals  1  taclonid 
hour  TKS. 

(ii)  For  hours  'TKS  accinnnlated  alhir  the 
etteclive  dale  otthis  Al).  calculate  and  nicord 
the  lactored  hours  'TKS  on  the  yoke  in 
accordance  with  the  rcMpiirements  ot 
paragra|)hs  (t)(l)(i)  lliorongh  (t)(l)(vi)  otthis 
Al). 

(2)  Revise  the  Airworthiness  Limitations 
section  otihe  applicable  maintenance 
manuals  or  the  Instructions  tor  (iontiiunul 
Airworthiness  (ItiAs)  by  establishing  a  new 
retirement  lite  ot  3.000 'Total  Facic'nul  Hours 
TKS  tor  each  yoke.  IVN  AAl-401 1-102  (all 
dash  numhers).  ASl-401 1-102  (all  dash 
numhers).  or  204-011-102  (all  dash 


numh(!rs),  by  making  ])(;n  and  ink  chang(!s  or 
inserting  a  copy  ot  this  Al)  into  the 
Airworthiness  Limitations  section  otllu; 
mainlenanci!  manual  or  KlAs. 

(4)  Rcicord  a  lite  limit  ot  3.000  Total 
Faclonul  Hours  'TKS  tor  (sich  yoke.  IVN  AAl- 
401 1-102  (all  dash  numhms).  ASl-401 1-102 
(idl  dash  numhers).  or  204-011-102  (all  dash 
nnmhcirs).  on  the  comixnienl  history  card  or 
(U|uivid(mt  record. 

(.'j)  Within  100  hours  'TKS  or  000  hours  TKS 
sinc(!  the  last  magnetic  parlich;  inspection 
(MIM)  ot  llu!  yoke!.  which(!ver  occurs  lal(;r. 
and  thercMiller  al  inlca  vals  not  to  exccMul  000 
hours  'TKS.  tor  any  yok(!  instalhul  on  any 
Model  205B  or  212  helicojjtiir: 

(i)  Remove  the  yoke;  trom  the  main  rotor 
huh  ass(!mhly  (huh).  Using  a  .T-pow(!r  or 
higluir  magnitying  glass,  visually  insp(!cl 
(Mich  pillow  block  hushing  hole,  sjiindle 
radius,  and  center  section  weh  tor  any 
corrosion  or  mechanical  damage. 

(ii)  I’ertorm  an  Ml’l  oteach  yoke  tor  a 
crack. 

(0)  Within  100  hours  'TKS  or  2.400  hours 
'TKS  .sinc(!  the  last  Ml’l  otthe  yoke,  whichever 
occurs  later,  and  IlienMitler  at  intervals  not  to 
exceed  2.400  hours  'TKS.  tor  any  yoke 
installed  on  any  Model  204B.  20.')A.  or  20.5A- 
1  helicopter: 

(i)  Remove  the  yoke  trom  the  hnh.  Using 
a  .^-|)()wer  or  higher  magnitying  glass, 
visually  insjiecl  each  |)illow  block  hushing 
hob;,  spindle  radius,  and  center  section  weh 
tor  any  corrosion  or  mechanical  (lamag(!. 

(ii)  I’ertorm  an  MIM  oteach  yoke  tor  a 
crack. 

(7)  Betore  turlh(!r  tlighl,  replace  each  yoke 
with  an  airworthy  yoke  it: 

(i)  'The  yoke  has  3.000  or  more  'Total 
Factored  Hours  'TKS;  or 

(ii)  'The  'Total  Factored  I  lours  'TKS  tor  the 
yoke  is  unknown  and  cannot  he  determined; 
or 

(iii)  'The  yoke  has  any  corrosion  or 
mechanical  damage  that  exceeds  any  otihe 
maximum  nqiair  damage  limits:  or 

(iv)  'The  yoke  has  a  crack. 


(g)  Special  Flight  Permits 

.Sjiecial  tlight  ))ermils  may  only  he  issued 
under  14  CFR  21.197  and  21.199  tor  the 
|)ur])()se  ot  ()])eraling  the  ludicopler  to  a 
location  where  the  MIM  nKpiiremenls  ot 
])aragraphs  (I'K.t)  or  (IKti)  otthis  AT)  can  he 
p(!rt()rme(l. 

(h)  yMternative  Methods  ot  (Compliance 
(AMOCs) 

(1)  'The  Manager.  Rotorcrall  Uertilicalion 
Ottice.  FAA,  may  api)rov(!  AMOUs  tor  this 
Al).  .Send  your  projiosal  lo:  Michael  Kohner. 
Aviation  Safely  Fngiiuier,  Rotorcrall 
(Cerliticalion  Ottice.  Rotorcrall  Directorate. 
FAA.  2()(ll  Meacham  Blvd.,  Fort  Worth,  'TX 
79137;  leleiihone  (81 7)  222-.'il70:  email  7- 
(ivs-dsu- 1 7(KCf(i(i.g()v. 

(2)  For  o))erali(ms  conducted  under  a  14 
(CFR  part  119  operating  certificate  or  under 
14  (CFR  |)art  91.  suh|Kirt  K.  we  suggest  that 
vou  nolity  your  |)rin(;i|)al  inspector,  or 
lacking  a  princijial  insijeclor,  the  manager  ot 
the  local  tlighl  standards  district  ottice  or 
cerlilicate  holding  district  ottice  heton; 
()])(!raling  any  aircratl  complying  with  this 
AD  through  an  AMOCC. 

(i)  Additional  Information 

IKdl  Alert  .Servi(:(!  Bulletin  Nos.  204-92-30. 
2().5-92-.t1  .  and  212-92-80.  all  (lat(Hl  October 
23.  1992.  which  are  not  in(;or|)orat(!(l  hy 
retenmee.  contain  additional  intormalion 
ahold  the  subject  otthis  AD.  For  .service 
intormalion  idenlitied  in  this  AD,  contact 
Bell  1  lelicopler 'Textron,  Inc..  P.O.  Box  482, 
Fort  Worth,  'TX  7(i101 .  lelejihone  (817)  280- 
3.391.  tax  (817)  280-0400.  oral  htl}):// 
ww’w.hdllcuslomar.com/filas/.  You  may 
review  a  copy  otthis  service  intormalion  at 
the  FAy\.  Ottice  otihe  Regional  (Counsel. 
.SontliwesI  Region.  2001  Meacham  Blvd.. 
Room  003.  Fort  Worth.  'Texas  7()137. 

(j)  SiihjecI 

)oiid  Aircratl  .Service  (Conqionent  ()AS(C) 
(Code:  0220:  Main  Rotor  Head. 
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IssiKul  in  I'lirl  VVorlh,  ’I'oxiis,  on  Oocioinhor 

21. 2012. 

I.aiicK (iant. 

Acting  Dircclordic  Manager,  Itatorcrafl 
Directorate,  Aircraft  (Certification  Strvice. 

II'R  Hoc.  2()13-()()‘mr>  I'iidd  iiml 

BILLING  CODE  4910-1 3-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  FAA-201 3-0022;  Directorate 
Identifier  2012-SW-004-AD;  Amendment 
39-17322;  AD  2013-02-01] 

RIN  2120-AA64 

Airworthiness  Directives;  Bell 
Helicopter  Textron  Canada  Limited 
(Bell)  Helicopters 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule;  re(|ne.st  for 
comments. 

SUMMARY:  We  are  a(lo])ting  a  new 
airworthine.ss  directive  (AD)  for  Bell 
Model  2()(iL.  2()(iL-1,  2()(iL-3,  and 
20()L-4  helicopters.  'I'liis  AD  recpiires 
ins])ecting  certain  hvdranlic  servo 
actuator  as.semhlies  (servo)  for  a  loose 
nut,  shaft,  and  clevis  assemhly, 
modifying  or  rejilacing  the  servo  as 
necessary,  and  reidimtifving  the  servo. 
This  AD  is  prompted  hy  an  inve.stigation 
after  an  accident  and  the  determination 
that  there  was  a  loose  connection  due  to 
imjirojier  loc:k  washer  installation. 

These  actions  are  intended  to  detect 
loo.se  or  misaligned  jiarts  of  the  servo  to 
prevent  failure  of  the  .servo  and 
snhsequent  loss  of  control  of  the 
helicojiter. 

DATES:  This  AD  becomes  effective 
Fehrnary  7,  2013. 

The  Director  of  the  Federal  Register 
ajijn'oved  the  incorporation  hy  reference 
of  a  certain  document  F’ehruary  7,  2013. 

We  must  receive  comments  on  this 
AD  hy  March  2.5,  2013. 

ADDRESSES:  Yon  may  send  comments  hv 
any  of  the  following  methods: 

•  Fodoral  oHuIoinaking  Docket:  Chi  to 
htti)://\\’\\’\v, regulations, gov.  Follow  the 
oidine  in.strnctions  for  sending  your 
comments  electronically. 

•  /'V/a;  202-403-2251. 

•  Mail:  Send  comments  to  the  IJ.S. 
Department  of  Transportation,  Docket 
Operations,  M-30,  West  Building 
('ironnd  Floor,  Room  W12-140,  1200 
New  Jer.sev  Avenue  SE.,  Washington, 

DC  20500-0001. 

•  Hand  Delivery:  Deliver  to  the 
“Mail”  address  between  0  a.m.  and  5 


p.m.,  Monday  through  Friday,  except 
Fiideral  holidays. 

Examining  (he  AD  Docket 

You  may  examine  the  AD  docket  on 
the  Internet  at  http:// 
\v\v\v,regnlations,gov  ov  in  jier.son  at  the 
Docket  Operations  Office  between  0 
a.m.  and  5  ]).m.,  Monday  through 
Friday,  except  Federal  holidays.  'I'he  AD 
docket  contains  this  AD,  the  economic 
evaluation  The  street  address  for  the 
Docket  Operations  Office  (telephone 
800-047-5527)  is  in  the  ADDRESSES 
section.  Comments  will  he  available  in 
the  AD  docket  shortly  after  receipt. 

For  service  information  identified  in 
this  AD,  contact  Bell  HelicoiMer  Textron 
Canada  Limited,  12,800  Rue  de  I’Avenir, 
Mirabel,  Quebec  |7J1R4;  telephone  (450) 
437-28()2  or  (800)  303-8023;  fax  (450) 
433-0272;  or  at  http:// 

WWW. hellcustoiner, com/ files/.  Yon  may 
review  the  referenced  service 
information  at  the  FAA,  ()ffic:e  of  the 
Regional  Counsel,  Southwest  Region. 
2001  Meacham  Blvd.,  Room  003,  Fort 
Worth.  Texas  70137. 

FOR  FURTHER  INFORMATION  CONTACT:  Matt 
Wilbanks,  Aviation  Safety  Engineer, 
Rotorcraft  (Certification  Office, 

Rotorcraft  Directorate,  FAA,  2001 
Meacham  Blvd.,  Fort  Worth,  Texas 
70137;  telejihone  (817)  222—5110;  email 
niatt.wilhank.s@faa.gov. 

SUPPLEMENTARY  INFORMATION; 

(Comments  Invited 

This  AD  is  a  final  rule  that  involves 
recpiirements  affecting  flight  safety,  and 
we  did  not  jirovide  yon  with  notice  and 
an  opportunity  to  provide  your 
comments  prior  to  it  becoming  effective. 
However,  we  invite  yon  to  participate  in 
this  rulemaking  hy  submitting  written 
comments,  data,  or  views.  We  also 
invite  comments  relating  to  the 
economic,  environmental,  energy,  or 
federalism  impacts  that  resulted  from 
adopting  this  AD.  The  most  heljiful 
comments  reference  a  sjiecific  portion  of 
the  AD,  explain  the  reason  for  any 
recommended  change,  and  include 
sn])i)orting  data.  'I’o  ensure  the  docket 
does  not  contain  dnplic:ate  comments, 
commenters  .should  .send  only  one  cojiy 
of  written  comments,  or  if  comments  are 
filed  electronically,  commenters  should 
submit  them  onlv  one  time.  We  will  file 
in  the  docket  all  comments  that  we 
rec:eive.  as  well  as  a  rejiort  summarizing 
each  substantive  jmhlic  contact  with 
FV\A  per.sonnel  concerning  this 
rulemaking  during  the  comment  jieriod. 
We  will  consider  all  the  comments  we 
receive  and  may  conduct  additional 
rulemaking  ha.sed  on  those  comments. 


Discussion 

Transport  (Canada  (avil  Aviation 
(TCCA)  has  issued  AD  No.  CF-2()11- 
inRl,  Revision  1.  dated  December  7. 
2011.  to  correct  an  unsafe  condition  for 
the  Bell  Model  20(iL,  20(iL-1. 2()0L-3 
helicopters,  all  .serial  mnnhers  (S/N), 
and  Model  2()(iL-4  helicopters,  S/Ns 
52001  through  52430,  with  servo,  jiart 
mnnher  (IVN)  200-070-002-103, 
installed.  TCXiA  advi.ses  that  a  “(]nality 
e.scape”  hy  a  supplier  occurred,  and  a 
mnnher  of  Bell  .servos  may  have  a  loose 
nnt,  shaft,  and  clevis  assembly. 
According  to  TfXlA,  the  loose 
connection  is  due  to  improper  lock 
washer  installation.  TCAA  advi.ses  that 
this  discrejiancy  is  not  traceable  or 
identifiable  except  hy  inspection  and 
that  a  “disconnect”  of  the  affected 
components  may  lead  to  loss  of  control 
of  the  helico})ter.  TCAA  .states  Revision 
1  of  its  AD  retains  the  mandated 
insjiections  and  corrective  action  in  the 
original  i.ssne  of  its  AD  hut  expands  the 
apjilieahility  to  include  all  serial- 
nmnhered  servos. 

FAA’s  Determination 

These  helicopter  models  are 
mannfactured  in  Canada  and  are  tyjie 
certificated  for  ojieration  in  the  United 
States  under  the  jirovisions  of  14  (3'’R 
21.29  and  the  apiilicahle  bilateral 
agreement,  l^nrsuant  to  the  bilateral 
agreement,  T(]CA  has  kept  the  FAA 
informed  of  the  situation  described 
above.  We  are  i.ssning  this  AD  hec;ause 
we  evaluated  all  information  provided 
by  T(]CA  and  determined  the  unsafe 
condition  is  likelv  to  exi.st  or  develop  on 
other  helicojiters  of  these  same  type 
designs. 

Related  Service  Information 

Bell  has  issued  Alert  Service  Bulletin 
(ASB)  No.  2()(iL-11-189.  Revi.sion  B. 
dated  August  29,  2011  (A.SB),  which 
specifies,  before  next  (light,  unless 
jireviously  accomplished,  a  one-time 
insjiection  for  loose  or  misaligned  jiarts 
of  the  servos.  IVN  2()(i-()7(;-0()2-1()3, 
installed  on  Bell  Model  2()(iL,  20(iL-1, 
and  2()()L-3  helicojiters,  all  S/Ns.  and 
Model  2()(iL^  helicopters,  S/Ns  52001 
through  52430.  TCXiA  classified  this 
ASB  as  mandatory  and  i.ssned  AD  No. 
CF-2011-19R1  to  ensure  the  continued 
airworthine.ss  of  the.se  helicojiters. 

Differences  Between  'I’his  AD  and  the 
TCAA  AD 

The  3XX]A  AD  retjnires  you  to  return 
the  jiarts  removed  from  service  to  the 
mannfactnrer.  This  AD  does  not. 

AD  Requirements 

This  AD  reejnires  for  each  servo, 
before  further  flight,  retracting  the  hoot 
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and  detorniining  whether  the  nut,  sliafl, 
or  clevis  assembly  turns  indepcaulently 
Iroin  each  other.  If  the  shaft  turns 
independently  this  AD  recpures 
i'(;j)lacing  the  servo  with  an  airworthy 
servo.  If  the  shaft  does  not  turn 
independently,  this  AD  requires 
inspecting  the  s(!rvo  to  determine  the 
tab  alignment.  If  at  huist  one  tab  is  not 
aligned  with  and  hmit  flush  against  a 
not  flat  surface  and  at  least  one  tab  is 
not  aligned  with  and  bent  Hush  against 
a  Hat  surface  of  the  clevis  assembly,  this 
AD  re(iuires  re|)lacing  the  s(!rvo  with  an 
airworthy  servo.  If  any  lab  of  the  lock 
washer  is  not  bent  iln.sh  against  either 
a  flat  surface  of  the  nnt  or  clevis 
assembly,  this  AD  recpnres  bending  the 
tab  flush  against  a  flat  surface.  This  AD 
akso  nKpures  re-identifying  the  .servo  on 
the  identification  jilate. 

(iosts  of  (iompliance 

We  estimate  that  this  AD  will  affect 
helicopters  of  U.S.  Registrv.  We 
estimate  that  operators  may  incur  the 
following  costs  in  order  to  complv  with 
this  AD.  It  will  take  about  .5  work  hour 
to  inspect  and  re-identify  a  servo  at  .S8.5 
per  work  hour  for  a  total  cost  per 
lielicopter  of  about  .S43.  and  a  total  cost 
to  the  IJ.S.  opmator  fleet  of  .S2(),.538. 
Replacing  a  servo  will  fake  about  2  work 
hours  and  parts  costing  .S33.()()().  for  a 
total  cost  pc!!' helicopter  of  .S3.3.1 70. 

FAA's  jiistiiicalion  and  Determination 
of  the  Effective  Date 

Providing  an  opportunifv  for  jnihlic 
comments  jirior  to  ado])ting  these  AD 
nupiirements  would  delay 
implementing  the  safety  actions  needed 
to  correct  this  known  un.safe  condition. 
Therefore,  we  find  that  the  risk  to  thi; 
flying  j)ul)lic  ju.stifies  waiving  notice 
and  comment  jirior  to  the  adoption  of 
this  rule  because  the  recpiired  corrective 
actions  must  he  accomplished  before 
further  flight. 

Since  an  unsafe  condition  exi.sts  that 
recpiires  the  immediate  adoption  of  this 
AD.  we  determined  that  notice  an 
ojijiortunity  for  jiuhlic  comment  before 
issuing  this  AD  are  impracticable  and 
contrary  to  the  ])ul)lic  interest  and  that 
good  cau.se  exists  for  making  this 
amendment  effective  in  le.ss  than  30 
(lavs. 

Authority  for  This  Rulemaking 

Title  40  of  the  United  States  (iode 
specifies  the  FAA’s  authority  to  issue 
rules  on  aviation  safety.  Subtitle  1. 
section  lOO.  descrilais  the  anthoritv  of 
the  FAA  Admini.strator.  “Subtitle  Vll: 
Aviation  Programs."  describes  in  more 
detail  the  scojk;  of  the  Agency's 
anthoritv. 


We  are  i.ssuing  this  rulemaking  under 
the  authority  descrihcul  in  "Suhlitle  Vll. 
I’art  A.  Suhparf  ill,  S(!Ction  44701: 
Uemaal  nMpiirements.”  Dmhu  that 
s(!ction.  (iongress  charg(;s  the  FAA  with 
promoting  safe  flight  of  civil  aircraft  in 
air  commerce  by  ])rescrit)ing  nigidations 
for  |)ractic(;s,  methods,  and  procedur(!S 
the  Administrator  finds  luicessary  for 
safety  in  air  commerc(!.  This  nsgulation 
is  within  the  scope  of  that  authority 
hecau.se  it  addresscis  an  un.safe  condition 
that  is  likely  to  exist  or  develoj)  on 
products  identified  in  this  rulemaking 
action. 

Regulatory  Findings 

We  determined  that  this  AD  will  not 
have  federalism  implications  und(M' 
Executive  Order  13132.  This  AD  will 
not  have  a  substantial  direct  effect  on 
the  .States,  on  the  relationshi])  hetw(wn 
the  national  Uovernment  and  the  .Statcxs, 
or  on  the  di.strihiition  of  power  and 
r(i.spon.sil)iliti(!.s  among  the  various 
hivels  of  government. 

ivdsons  disciisst^d,  I  cdiiifv 
that  this  AD: 

1.  Is  not  a  “significant  regidatory 
action”  under  Executive  Order  1288(1; 

2.  Is  not  a  “significant  rul(!"  und(!r 
DOT  R(!gulatorv  Policies  and  Procedurcis 
(44  FR  11034,  Fehrnary  2(1.  1070): 

3.  Will  not  affect  intrastate  aviation  in 
Alaska  to  the  extent  that  it  ju.stifies 
making  a  regulatory  distinction;  and 

4.  Will  not  hav(!  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  numl)(!r  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

W(!  prepared  an  economic  evaluation 
of  the  estimated  costs  to  comj)ly  with 
this  AD  and  placed  it  in  the  AD  docket. 

List  of  Subjects  in  14  (iFR  Part  30 

Air  transportation.  Aircraft,  Aviation 
sahitv,  lncori)oration  hv  ndtmmce. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  under  the  anthoritv 
del(!gated  to  im;  by  the  Administrator, 
the  FAA  amends  14  CFR  part  30  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1 .  The  authority  citation  forj)arl  30 
continues  to  read  as  follows; 

Aulhorily:  40  IJ.S.C.  10()(g).  401 1:5.  44701 . 

§39.13  [Amended] 

■  2.  rhe  FAA  ainmids  §  30.1 3  by  adding 
the  following  mnv  airworthimsss 
dinictive  (AD): 

2013-02-01  Bidl  Helicopter  Textron 

Eaiuida  i.imiicKi  (Bell):  AinendiiKail  30- 


17322:  Docket  No.  I-'AA-2()1 3-0022; 

Directorale  Idcaililier  2012-S\V-004-AI). 

(a)  A|)plicaliility 

'Iliis  AD  ap])lies  to  Bell  Mode;!  20()L.  2001.- 
1.  and  20()I.-3  helicopters,  all  serial  luiinixirs 
(.S/N).  and  Model  20()l.-4  helicopters.  .S/Ns 
.12001  through  .12430.  with  a  hydraulic  .siu'vo 
actuator  assemhly  (servo).  |)art  munl)i;r  (IVN) 
200-070-0(i2-10:t,  installed,  ccatilicaled  in 
anv  calegorx’. 

(h)  llnsaf(!  Eondilion 

lliis  AD  defines  the  unsafe  condition  as 
loos(!  or  misaligned  parts  of  th(!  servo.  This 
condition  coidd  result  in  failure  of  tin;  serv'o 
and  suhsecpient  loss  of  control  of  the 
helic()])ti!r. 

(c)  Kdective  Date 

This  ,\D  heconujs  effective;  Fehrnary  7, 
2013. 

(d)  (tuinpliance 

You  are  r(;s|)onsihle  for  performing  (;ach 
action  r(;(]uired  hy  this  AD  within  llu; 
s])(;cified  compliance  linu;  unless  it  has 
alr(;adv  l)(;(;n  accom])lished  prior  to  that  tiim;. 

(e)  Re(|uin;d  Actions 

B(;fore  furth(;r  flight,  for  each  s(;rvo: 

(1)  K(;tracl  tin;  hoot  as  de|)icl(;d  in  Figure 
1  of  B(;ll  Alert  .Service;  Bidl(;lin  (A.SH)  No. 
2001,-1 1-10!).  K(;vision  B.  dal(;d  August  20, 
2011  (ASB). 

(2)  Ap|)lying  onlv  hand  |)r(;ssure;. 
d(;t(;rmin(;  whi;lh(;r  the;  nut,  shaft,  and  e:l(;vis 
ass(;nd)l\  turn  ind(;p(;nd(;nlly  from  each 
other. 

(i)  If  the;  sludt  turns  ind(;i)(;n(l(;nlly  of  the; 
nut  or  the;  cl(;vis  ass(;ml)lv.  h(;for(;  furth(;r 
flight.  r(;phic(;  the;  servo  with  an  airworthv 
s(;rvo. 

(ii)  If  the;  shaft  d()(;s  not  turn  in(h;])(;n(l(;ntly 
of  the;  nut  or  the;  e:l(;vis  asse;mhlv.  inspect  to 
determine  wheth(;r  at  l(;ast  one  tah  of  the  lock 
wash(;r  (l:ih)  is  aligne;d  with  and  h(;nl  flush 
eigeiinst  ii  flat  surlace;  ol  the;  nut  iind  wh(;lhe;r 
at  |{;ast  one;  tiih  is  edigned  with  emd  h(;nt  flush 
iigainst  a  fhit  surface;  of  the  clevis  iissemhly. 

(A)  If  at  le.ist  one  tah  is  align(;(l  with  iinel 
l)(;nt  flush  against  ei  nut  flat  surface  iind  eit 
l(;ast  one  tah  is  idigned  with  and  he;nt  flush 
iigainst  a  flat  surface  of  the  cleivis  ass(;mhly, 
for  any  tah  that  is  not  h(;nt  flush  against 
(;ith(;r  ii  fhit  surface;  of  the  nut  or  clevis 
as.s(;mhlv,  h(;n(l  it  flush  iigiiinst  a  flat  surface;. 

(B)  If  at  l(;iist  one;  tah  is  not  iilign(;d  with 
iind  h(;nt  flush  agiiinst  ii  nut  flat  surface;  and 
iit  l(;ast  one;  tiih  is  not  iiligiu;d  with  and  h(;nt 
flush  iigiiinst  a  fhit  surface  of  the  (:l(;vis 
iiss(;mhly.  h(;fon;  furth(;r  flight,  reiplace;  the; 
s(;rv()  with  an  iiirworthy  se;rvo. 

(3)  K(;-id(;ntifv  the  s(;rvo  hv  metal- 
impr(;ssion  stamping  or  hv  vihro-(;tching  the; 
l(;tt(;r  “V"  at  the;  (;n(l  of  IVN  2()(i-()7(i-(m2- 
103Y  on  the;  ide;ntificiition  jiliite;. 

(i)  Alteirnalive;  Me;lhei(ls  of  (hnnpliance; 
(AMOCs) 

(1)  The;  Manage;!'.  .Safeity  Miinageimeint 
(h'onp,  FAA,  may  approve  yXMtX^s  for  this 
AD.  .S(;nd  your  proposal  to:  Matt  Wilhiinks, 
Aviation  .Siifeitv  Fngineer,  Rotorcnift 
E(;rlificiition  Office,  Rotorciiift  Direictonite;, 
FAA.  2()(ll  Meiachiim  Blvd..  Fort  Worth, 
T(;xiis  701 37:  teleiiihone  (817)  222-1110; 
(imail  nHill.willxiiiks&fad.i’ov. 
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(2)  ()])(!iali()ns  (:()n(iii(:l(!(l  uiulnr  a  14 

(l'’R  jjait  11(1  ()])(!ratinj>  ccirtilicalc;  or  iiiulor 
14  (I  K  |)arl  91.  siil)|)ail  K.  wo  sii<><’ost  that 
you  notify  your  ])rim:i])al  ius|)(!(:lor,  or 
lacking  a  |)rin(:i])al  ins|)(!clor.  tin;  inanagca'  of 
IIh!  local  flight  .standards  district  offici;  or 
corlificatc!  holding  district  offic(!.  hidbro 
o))(;raling  anv  aircraft  coin|)lving  with  this 
AD  through  an  AMOfi. 

(g)  Additional  Information 

Tho  suhjoci  of  this  AD  is  addrcjssod  in 
’rrans])orl  (ianada  (Mvil  Aviation  AD  (l'- 
2(11 1-1  OKI.  Kovision  1.  datcnl  Docoinlxn-  7. 
2(111. 

(h)  MatiM'ial  Incorporated  by  Reference 

(1)  rlu!  Director  of  tlu;  Fetleral  Regi.ster 
ai)])rov(!d  tho  incorporation  by  roforinico 
(IKK)  of  tho  service  information  listed  in  this 
|)aragraph  under  .t  lI..S.(i.  .T.T2(a)  and  1  (iMl 
|)art  .t1  . 

(2)  You  must  us(!  this  scu  vice  information 
as  a])plicahl{!  to  do  the  actions  re(|uir(;d  by 
this  AD.  uidess  the  AD  .s|)(!cifies  otherwise. 

(i)  Hell  A.SH  No.  2()()L-1 1-l(i0.  Kcivision  13. 
datiul  August  29.  2011. 

(ii)  Reserved. 

(3)  For  H(dl  scn'vice  inforination  ichintified 
in  this  AD.  contact  Hdl  1  lelico|)l(!r 'rextron 
(lanada  Limited.  12.80(1  Rue  d(!  I'Avcmir. 
Mirahtd.  Qiuihec  17)1  R4;  t(;l(!])hone  (4.30) 
437-2802  or  (800)  303-8023:  fax  (4.30)  433- 
(1272:  or  at  htl])://\\  \\  \y.l)v}k:usl()im;i'.(:oiu/ 
filas/. 

(4)  You  may  view  this  service;  information 
at  FAA.  Office;  e)f  the  Re;gie)nal  Oeeunse;). 
.Se)ulhwe;sl  Re;gie)n.  2001  .Me;ae:ham  Hlvel.. 
Re)e)m  003.  Fe)rt  Weerlh.  're;xas  70137.  Fe)r 
infe)rmalie)n  e)n  the;  aviiihihility  e)f  this 
male;rial  at  the;  FAA,  call  (817)  222-.311(). 

(.3)  Ye)u  ineiy  view  this  se;rvie;e;  infen'imitieni 
that  is  ine:e)rpe)rate;ei  by  re;fe;re;ne:e  at  (he; 
Niilieenal  Archive;s  anel  Re;e:e)iels 
Aelministratie)!!  (NARA).  Feer  infeermation  e)n 
the;  aviiilahility  of  this  mate;rial  at  NARA,  call 
(202)  741-0030,  e)r  go  to:  http:// 
wwiv. archives,  t’ov/fechnil-ivi’istcr/cl  r/il)r- 
locations.htinl. 

(i)  Subject 

)e)inl  Aire;nifl  ,Se;rvie;e;  Oe)mpe)ne;nl  ()AS(3 
Oejele:  0730  Re)te)rc:raft  ,Se;rve)  .System. 

ls.sue;el  in  Fe)rl  \Ve)rth,  Texas,  eeii  liinuary  9, 
2013. 

Kim  Smith, 

Directorate  Manaf’cr.  Hotorcraft  Directorate. 
Aircraft  (iertification  Service. 

IFK  l)e)e:.  2()i:i-(n()(m  Fili;el  l-22-i;i:  8:4.3  ain| 
BILLING  CODE  4910-13-P 


DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

15  CFR  Chapter  II,  Parts  272  and  273 

National  Technical  Information  Service 

1 5  CFR  Chapter  XI,  Parts  1 1 50, 1 1 60, 
and  1170 

National  Institute  of  Standards  and 
Technology 

37  CFR  Chapter  IV,  Parts  401  and  404 

Under  Secretary  for  Technology 

37  CFR  Chapter  V,  Part  501 

[Docket  No:  080723893-2238-01] 

RIN  0693-AB60 

Redelegations  of  Authority  Resulting 
From  the  America  COMPETES  Act 

agency:  National  Instituto  of  .Standards 
and  T(!(;hnologv,  National  Technical 
Information  .Service,  and  Under 
.Secretary  for  Technology,  United  .States 
Department  of  Uommerce. 

ACTION:  Final  rule. 

SUMMARY:  'I'he  Under  .Secretary  of 
Uommerce  for  .Standards  and 
T(!chnology,  U..S.  D(;partment  of 
Commerce,  i.ssnes  a  final  rule  that 
amends  nignlations  to  reflect  the 
abolishment  of  the  Technology 
Administration  and  the  r(;.sulting 
redehigations  of  authority. 

DATES:  This  rule  is  effective  on  January 
23,  2013.  The  incorporation  by  reference 
of  certain  jmlilications  listed  in  the  rule 
is  apjnoved  by  the  Director  of  the 
Federal  Regist(;r  as  of  January  23,  2013. 
FOR  FURTHER  INFORMATION  CONTACT: 
Henry  Wixon,  Chief  Counsel  for  NKST, 
National  In.stitute  of  .Standards  and 
'rechnologv.  Mail  Stop  10.52, 
Gaithersliurg,  MD  20899-1052, 
tehiphone:  (301 )  975-2803. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  Augu.st  9,  2007,  the  Fuisident 
signed  into  law  the  America 
COMF1' TES  Act  (Ful).  L.  110-09) 
(“COMFETES  Act”).  In  part,  the 
COMIT]TE.S  Act  amended  the 
.Stevenson-Wydler  Technology 
Innovation  Act  of  1980  (15  U..S.C.  3704) 
l)y  aliolishing  the  Technology 
Administration  and  rep(;aling  certain 
authorities  of  the  Under  Secretary  for 
Technology.  The  .Secixitary  of  Commerce 
has  redelegated  the  nunaining 
authorities  of  the  Under  Secretarv  for 


Technology  through  a  memorandum 
issued  on  Novemlter  14.  2007.  This  rule 
revises  the  pertinent  r(!gnlations  to 
reflect  the  chang(!s  in  authorities  as  well 
as  updates  addresses  and  standards 
r(!fer(;nced  in  the  r(;gulation.s. 

Additional  Information 

Executive  Order  12ti()(i 

This  rule  has  he(;n  determined  not  to 
Im;  significant  under  section  3(f)  of 
Ex(!cutive  Order  128(i(i. 

Executi ve  ( )rder  1 26 1 2 

'I’liis  rule  does  not  contain  iiolicies 
with  Federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12012. 

Administrative  Procedure  Act 

Frior  notice  and  an  opportunity  for 
public  comment  are  not  nKpiired  for  this 
rule  of  agency  organization,  ])rocedure. 
or  practice.  5  U..S.C.  553(1))(A). 

Uegulutory  Elexihility  Act 

13ecau.se  notice  and  comment  are  not 
recjuired  under  5  U..S.C.  553,  or  any 
other  law,  the  analytical  nupiirements  of 
the  R(;gulatorv  Flexibility  Act  (5  U..S.C. 
001  et  set].)  are  inapplicable.  As  such,  a 
r(;gulatorv  fh;xibilit  v  analysis  is  not 
retpiired,  and  none  has  been  |)n!pared. 

Paperwork  Ueduction  Act 

Notwith.standing  any  other  provision 
of  the  law,  no  person  is  nKpiired  to,  nor 
shall  anv  pttrson  b(;  subject  to  penaltv 
for  failure  to  com])ly  with,  a  collection 
of  information,  subject  to  the 
requir(;ments  of  the  Fa))erwork 
Reduction  Act.  unless  that  collection  of 
information  displays  a  curr(;ntly  valid 
□MB  Control  Number. 

There  are  no  colhictions  of 
information  involved  in  this 
rulemaking. 

National  Environinentcd  Policy  Act 

This  rule  will  not  significantly  affect 
the  (jualitv  of  the  human  environment. 
Therefore,  an  environmental  assessment 
or  Environmental  Imjiact  .StateiiKMit  is 
not  retpiired  to  be  jirepared  under  the 
National  Environmental  Folicy  Act  of 
1989. 

List  of  Subjects 

15  CPU  Part  272 

Arms  and  munitions.  Incorporation 
by  reference,  Lab(;ling,  'foys. 
Transportation. 

15  CFR  Part  273 

Metric  svstem. 
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15  Crii  Pai1  1 150 

Anns  and  munitions.  Incorporation 
1)V  njfcnmce.  Labeling.  'I’oys. 
Transportation. 

15  CFIi  P(ii1  1 100 
Bnsine.ss  and  industry.  Research. 
Science  and  technology. 

15  CPHPai-i  1170 
Metric  .system. 

37  cm  Pah  401 

Administrative  practice  and 
j)roc(Hlure.  (Government  contracts.  (Grant 
programs.  Inventions  and  patents. 
Non|)rofit  organizations.  .Small 
hnsine.sses. 

37  cm  Pah  404 

Inventions  and  patents.  Reporting  and 
recordkeej)ing  retpiirements. 

37  cm  Pah  501 

Administrative  practice  and 
|)rocednre.  (Govcjrnnunit  emplovees, 
inventions  and  patents. 

IJiitcnl:  Nev(!iiil)(!r  2.  2012. 

I’alriek  (Gallagher, 

I  haU;r  Stfcrttlan’  of  (Jnnimurcif  for  Staiufords 
and  I’ochnoloiiy. 

For  the  reasons  .set  iorth  in  the 
preamble,  under  the  authority  ol  the 
America  (GOMl’FTF.S  Act.  Public  Law 

110- tiO;  the  National  Institute  of 
.Standards  and  Technologv 
Reanthorization  Act  of  201 0,  Public  Law 

111- 3.58:  and  1.5  D.S.fG.  277.  1.5  CFR 
chajiters  11  and  XI  and  37  (Gf’R  chajiters 
lY  and  V  are  amended  as  follows: 

Title  1.5 — (Gommerce  and  Foreign  Trade 

CHAPTER  II— NATIONAL  INSTITUTE  OF 
STANDARDS  AND  TECHNOLOGY, 
DEPARTMENT  OF  COMMERCE 

■  la.  riu!  heading  of  .Snhchapter  H  of 
Chapter  1 1  is  added  to  reajl  as  follows: 

SUBCHAPTER  H— MARKING  OF  TOY, 
LOOK-ALIKE  AND  IMITATION  FIREARMS 

■  Ih.  The  heading  of  Suhchajiter  I  of 
(Ghaj)ter  II  is  added  to  read  as  follows: 

SUBCHAPTER  I— METRIC  CONVERSION 
POLICY  FOR  FEDERAL  AGENCIES 

■  Ic.  rhe  heading  of  Chapter  XI  is 
revisiul  to  read  as  follows: 

CHAPTER  XI— NATIONAL  TECHNICAL 
INFORMATION  SERVICE,  DEPARTMENT  OF 
COMMERCE 

PART  1150— MARKING  OF  TOY, 
LOOK-ALIKE  AND  IMITATION 
FIREARMS 

■  1(1.  The  authority  citation  forTilh;  1.5. 
|)art  1 150  continues  to  r(;ad  as  follows: 

Authority:  .Section  4  of  the  Federal  Energy 
Management  Improvement  Act  of  1988.  1.5 
U.S.C.  5001. 


■  2.  Redesignate  Title  1 5,  jiart  1 1 50  as 
title  15.  ])art  272  and  transfer  to  Chapt(;r 
11,  .Snhchapter  11. 

■  3.  Newly  redesignated  §  272.1  is 
amemhul  by  revising  paragra])h  (h)  to 
read  as  follows: 

§272.1  Applicability. 

*  *  *  *  * 

(h)  Traditional  H-H,  paint-hall,  or 
])ell(!t-firing  air  guns  that  ('xpel  a 
projectile  through  the  force  of 
compnis.sed  air,  compressed  gas  or 
mechanical  spring  action,  or  any 
combination  thereof,  as  de.scrihed  in 
American  .Society  for  Testing  and 
Materials  .standard  F  580-85,  .Standard 
(GonsmiKir  .Safety  .Sp(;ciiicatlon  for  Non- 
Powder  (Guns.  June  28,  1985.  This 
incorporation  hv  rehirence  was 
ajjproved  hv  the  Dinjclor  of  the  Feckn  al 
R(!gister  in  accordance  with  5  11..S.C. 
.5.52(a)  and  1  (GFR  |)art  51.  (Gopies  may 
he  obtained  from  the  IH.S  Inc.,  15 
Inverness  Way  FGa.st,  FGnglewood,  (GO 
80112,  www’.glohal.ihs.coin.  Phone: 
800.8.54.7179  or  303.397.7950,  Fax: 
303.397.2740,  Email:  olobal@ihs.com.  A 
copy  is  available  for  insjmction  in  the 
Office  of  the  (Ghief  (Gonnsel  for  NLST, 
National  Institute  of  .Standards  and 
Technology,  Telej)hone:  (301)  975- 
280.3,  or  at  the  National  Archives  and 
Records  Administration  (NARA).  For 
information  on  the  availahilitv  of  this 
material  at  NARA,  call  202-741-0030, 
or  go  to:  hlij)://w\\'\\'.ar(:hivcs.oo\'/ 
federal  ICO ist er/ 
codec)  fjed  eralreo  a  hit  i  ons/ 
ibvJocaiions.html. 

■k  -k  -k  -k  -k 


(h)  A  blaze  orange  (Fed-.Std-.59.5B 
12199)  or  orange  color  brighter  than  that 
si)(;cified  by  the  Federal  .Standard  color 
mnnher,  marking  ])ermanentlv  affixed  to 
the  exterior  surface  of  the  barrel, 
covering  the  circumference  of  the  barrel 
from  the  muzzle  (nid  for  a  de])th  of  at 
least  0  millimeters. 
***** 

(e)  This  incorporation  by  reference 
was  ajiproved  by  tin;  Dircictor  of  tlie 
Federal  Rcigister  in  accordance  with  5 
IJ..S.(G.  .5.52(a)  and  1  (GFR  part  51.  (Gopies 
of  Federal  .Standard  59511,  IDecemhtn' 
1989,  color  number  12199  (F(;d-.Sld- 
59513  12199),  may  he  obtained  from  the 
(General  .Servieexs  Administration  at 
(General  Services  Administration, 

Federal  Accpiisition  .Service,  FA.S  Office 
of  (General  .Sujjjjlies  and  .Services, 
Engineering  and  CGataloging  Division 
(Q.SDEC)  Arlington,  VA  22202  or  at  the 
Gcnnnal  .Services  Administration  Web 
site  at:  h1ti)://ai}ps.fas.osa.gov/j)ub/ 
fedspecs/.  A  coj)y  may  he  inspected  in 
the  Office;  of  the  (Ghief  Counsel  for  NLST, 
National  Institute  of  .Standards  and 
T(;chnology.  'rele])hone:  (301)  97.5-2803 
or  at  the  National  Archives  and  R(;cords 
Administration  (NARA).  For 
information  on  the  availahilitv  of  this 
mal(;rial  at  NARA.  call  202-741-0030, 
or  go  to:  b1tp://\\'\v\\'.archives.oov/ 
federal  reoister/ 
codeoffederal_reoulations/ 
ibr_locations.html. 

■  0.  Newly  red(;signated  §  272.4  is 
revised  to  read  as  follows: 

§272.4  Waiver. 


■  4.  Newly  red(;signated  §  272.2  is 
r(;vi.sed  to  r(;ad  as  follows: 

§272.2  Prohibitions. 

No  p(;rson  shall  manufacture,  ent(;r 
into  comm(;rce,  ship,  transport,  or 
receive  any  toy,  look-alike,  or  imitation 
fir(;arm  (“d(;vice”)  covered  by  this  part 
as  .set  forth  in  §272.1  nnl(;s.s  such  device 
contains,  or  has  af  fixed  to  it,  one  of  the 
markings  .set  forth  in  §272.3,  or  unless 
this  ])rohihition  has  been  waived  hv 
§272.4. 

■  5.  N(;wly  red(;signated  §  272.3  is 
amended  by  revising  paragraphs  (a)  and 
(h)  and  adding  j)aragra])h  (e)  to  read  as 
follows: 

§272.3  Approved  markings. 

***** 

(a)  A  hlazi;  orange  (F(;d-.Std-.59.5l3 
12199)  or  orange  color  brighter  than  that 
.sp(;ci)ied  by  the  federal  standard  color 
mnnh(;r,  solid  plug  j)(;rmanently  affixed 
to  the  muzzle  end  of  the  barrel  as  an 
integral  part  of  the  entire  d(;vice  and 
r(;c(;.ssed  no  more  than  8  millimet(;rs 
from  the  muzzle  end  of  the  barrel. 


The  jirohihitions  .set  forth  in  §272.2 
may  he  waived  for  any  toy.  look-alike  or 
imitation  finxirm  that  will  he  used  only 
in  the  th(;atrical,  movie  or  television 
industry.  A  r(;(juest  for  such  a  waiver 
should  he  made,  in  writing,  to  the  (Ghief 
(Gounsel  for  NLST,  National  Institute  of 
.Standards  and  Technology.  100  Bureau 
Drive.  Mail  .Stoj)  1052,  (Gaith(;rshurg, 
Maryland  20899-1052.  The  r(;()ue.st 
mu.st  include  a  sworn  affidavit  which 
.stat(;s  that  the  toy,  look-alik(;,  or 
imitation  firearm  will  he  used  only  in 
the  theatrical,  movie  or  tel(;vision 
indu.stry.  A  .samj)le  of  the  item  mu.st  he 
included  with  the  recpiest. 

PART  1160— [REMOVED] 

■  7.  Remove  Title  15,  jnirt  1100. 

PART  1170— METRIC  CONVERSION 
POLICY  FOR  FEDERAL  AGENCIES 

■  8.  The  authority  citation  for  Title  15, 
part  1170  is  revised  to  read  as  follows: 

Aullioritv:  15  D..S.C.  1512  and  3710.  15 
205a,  DOO  30-2 A. 
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■  0.  Redesignate  Title  15,  part  11 70  as 
'I'itle  15,  part  273  and  transfer  to 
(;ha])ter  11,  Siihchajjter  1. 

■  10.  Newly  redesignated  §  273.3  is 
amended  by  revising  ])aragraph  (a)  to 
read  as  follows: 

§273.3  General  policy. 

***** 

(a)  The  Director  of  the  National 
Institute  of  Standards  and  'rechnology 
will  assist  in  coordinating  the  efforts  of 
Federal  agcmcies  in  meeting  their 
obligations  under  the  Metric  Conversion 
Act,  as  amended. 

***** 

Title  37 — Patents,  Trademarks,  and 
Copyrights 

■  1 1.  The  heading  of  Title  37.  Cdiajaer 
IV  is  revised  to  read  as  follows: 

CHAPTER  IV— NATIONAL  INSTITUTE  OF 
STANDARDS  AND  TECHNOLOGY, 
DEPARTMENT  OF  COMMERCE 

PART  401— RIGHTS  TO  INVENTIONS 
MADE  BY  NONPROFIT 
ORGANIZATIONS  AND  SMALL 
BUSINESS  FIRMS  UNDER 
GOVERNMENT  GRANTS, 

CONTRACTS,  AND  COOPERATIVE 
AGREEMENTS 

■  12.  The  authority  citation  for  Title  37, 
l)art  401  is  revised  to  read  as  follows: 

Aiilh(irily:  3,5  II..S.C’..  205;  1)()()  3()-2A. 

■  1 3.  Section  401 .2  is  amended  bv 
revising  jniragraph  (jj  to  read  as  follows: 

§401.2  Definitions. 

***** 

(j)  The  term  Secretory' means  the 
Director  of  the  National  Institute  of 
Standards  and  'Fechnology. 
***** 

■  14.  Section  401. 17  is  revised  to  read 
as  follows: 

§  401 .1 7  Submissions  and  inquiries. 

All  submissions  or  inc|uiries  should 
be  directed  to  the  Chief  Conn.sel  for 
NIST,  National  Institute  of  Standards 
and  Technologv,  100  Bureau  Drive,  Mail 
Stop  1052,  Caithersburg,  Marvland 
20899-1052;  telephone:  (301 975-2803; 
(iinail:  iiistcoiinsf^Mnist.f’ov. 

PART  404— LICENSING  OF 
GOVERNMENT  OWNED  INVENTIONS 

■  15.  The  authority  citation  for  Title  37, 
part  404  is  revised  to  read  as  follows; 

Aiilhority:  35  D.S.t:.  207-21)9,  IXX)  30- 
2A. 


CHAPTER  V— UNDER  SECRETARY  FOR 
TECHNOLOGY,  DEPARTMENT  OF 
COMMERCE 

■  10.  Title  37,  parts  500-599  are 
transferred  from  Tith;  37,  C.hapter  V,  to 
Title  37,  (Chapter  IV. 

■  17.  Title  37,  (;hapt(!r  V  is  removed  and 
rescnved. 

PART  501— UNIFORM  PATENT  POLICY 
FOR  RIGHTS  IN  INVENTIONS  MADE 
BY  GOVERNMENT  EMPLOYEES 

■  18.  The  authority  citation  for  'Title  37. 
part  501  is  revistul  to  read  as  follows: 

y\iitliority:  .Sec.  4,  F.O.  10090,  3  (3'1^, 
1949-1953  (’.oni)).,  |J.  292,  :i,s  ameiul(!(l  bv 
E,D.  10930,  3  CI'K,  1959-1903  Comp.,  p.'450 
and  t)y  E.D.  10095,  3  CFR,  1954-1958  Comp., 
]).  35,5,  D(X)  30-2A, 

■  1 9,  Section  501 ,3  is  amended  by 
revising  jiaragrajih  (a)  to  read  as  follows: 

§501.3  Definitions. 

(a)  'The  term  .Secrehny,  as  used  in  this 
jiart,  means  the  Director  of  the  National 
Institute  of  .Standards  and  Technologv. 
***** 

■  20.  .Section  501.11  is  revi.sed  to  read 
as  follows: 

§  501 .1 1  Submissions  and  inquiries. 

All  submissions  or  imjniries  sbonld 
be  directed  to  the  Chief  (ionnsel  for 
NhS'T,  National  In.stitnle  of  .Standards 
and  Technology,  100  Bniean  Drive,  Mail 
.Sto])  1052,  Caithersbui’g,  MD  20899- 
1052;  telephone:  (3011  975-2803:  email: 
nist(:ouns(^l@nist.<’ov. 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  200 

[Release  Nos.  34-62575A  and  PA-47A;  File 
No.  S7-19-11] 

Authority  Citation  Correction 

AGENCY:  .Securities  and  Exchange 
tkmnnission. 

ACTION:  Final  rule:  technical 
amendment. 

SUMMARY:  On  Augu.st  0,  2010  and 
.September  10,  2011,  the  .Securities  and 
Exchange  (Commission  (“(Commission”) 
]nibli.shed  documents  in  the  Federal 
Register  (75  1-R  47449  and  70  FR  57037, 
respectively)  that  each  included  an 
inaccmate  amendatoiy  instruction 
jieitaining  to  an  authority  citation.  'The 
Commission  is  jniblishing  this  technical 
amendment  to  accurately  reflect  the 
authoritv  citation  in  the  Code  of  Federal 
Regulations. 


DATES:  Effective  Date:  January  23,  2013. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Cullen.  (Iffice  of  the  .Secretarv,  at 
(202)  551-,5402:  .Securities  and 
Exchange  Commission,  100  F  .Street  NE.. 
Washington,  IXC  20,549-1090. 
SUPPLEMENTARY  INFORMATION:  The  final 
rules  that  aie  subject  to  this  correction 
included  inaccurate  amendatory 
instructions  that  resulted  in  the 
jnihlication  of  two  Editorial  Notes  to 
Pai’t  200.  This  document  is  intended 
only  to  correct  the  authority  citation  to 
subpart  A  of  Fart  200  and  remove  the 
two  Editorial  Notes  and  does  not  affect 
any  other  aspects  of  the  two  original 
final  rules. 

List  of  Subjects  in  17  CFR  Part  200 

Administrative  jiractice  and 
procedure.  Authority  delegations 
(Government  agencies).  Organization 
and  functions  (Government  agencies). 
Privacy. 

Accordingly.  Title  17.  Chapter  11  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  200— ORGANIZATION; 
CONDUCT  AND  ETHICS;  AND 
INFORMATION  AND  REQUESTS 

■  1 .  The  general  authority  citation  for 
jiart  2()(),  suhjiart  A  is  revi.sed,  and  a 
.sectional  authority  for  §200.312  is 
added  to  part  200,  .sub])art  A  in 
numerical  order,  to  read  as  follows: 

AiillHH  ily:  15  tl.,S.C.  77().  77s.  77sss.  78(1. 
78(1-1. 78(1-2.  78w.  78ll((l).  78nim.  8()a-37. 
8()1)-11. 7202.  and  7211  (;t  .s(!(].,  unless 
otherwise  noted. 

***** 

Section  200.312  is  also  issued  under  5 
V.S.C.  r,52alk). 

***** 

Dated:  )anuarv  15.  2013. 

Elizabeth  M.  Murphy, 

Serrelnrv. 

IKK  Doc.  201 :)-()  1202  t-il(!(l  l-22-i:):  8:45  ami 
BILLING  CODE  8011-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  232,  239,  249,  269,  274 

[Release  Nos.  33-9382;  34-68644;  39-2488; 
IC-30348] 

Adoption  of  Updated  EDGAR  Filer 
Manual 

agency:  .S(;curiti(;.s  iind  Exchange 
Commission. 

ACTION:  Final  rule. 


summary:  'The  .Securities  and  Exchange 
Commi.ssion  (the  (Commission)  is 
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ad()])ting  revisions  to  the  Fleclronie  Data 
(lathering.  Analysis,  and  Retrieval 
.System  (EDdAR)  Filer  Manual  and 
related  rules  to  ndlecl  updates  to  the 
ElX'iAR  system.  The  revisions  are  being 
made  primarily  to  introduce  the  new 
EIXlARlank  Online  sul)mission  type 
IRANNO  riOE;  and  support  ld)F  as  an 
olticial  tiling  format  lor  suhmission 
types  4‘)7AD.  40-1 70.  40-1 70/A,  40- 
1700S.  40-1 700.S/A.  40-24112.  and  40- 
24 112/ A.  'Flu;  EDOAR  system  is 
scheilnled  to  In;  upgraded  to  supjiort 
this  functionality  on  )anuary  14.  2013. 

DATES:  Dale:  lanuary  23.  2013. 

The  in(;or])oration  by  reference  of  the 
EDOAR  Filer  Manual  is  apjjroved  by  the 
Director  of  the  Federal  Register  as  of 
lanuary  23.  2013. 

FOR  FURTHER  INFORMATION  CONTACT:  hi 
the  Division  of  Oorporation  F’inance,  for 
cpiestions  on  snhmi.ssion  type 
IRANNOTIOE.  contact  leffrey  'rhomas  at 
(202)  5.51-3000;  in  the  Division  of 
Investment  Management  for  questions 
concerning  submission  types  497AD, 
40-170,  40-1 70/A.  40-i7(X:.S.  40- 
17(;O.S/A.  40-24112,  and  40-24112/A, 
contact  Heather  I’ernandez  at  (202)  551- 
0708;  and  in  the  Office  of  Information 
Technology,  contact  Vanessa  Anderson 
at  (202)  551-8800. 

SUPPLEMENTARY  INFORMATION:  We  are 
adojiting  an  updatcul  EDOAR  Idler 
Manual,  Volume  II.  The  Filer  Manual 
diiscrihes  the  technical  formatting 
reiiuirements  for  the  preparation  and 
snhmi.ssion  of  electronic  filings  through 
the  EDOAR  system.'  It  also  describes 
the  re(piirements  for  filing  using 
I'iDOAREink  Online  and  the  Online 
Forms/XME  Web  site. 

The  revisions  to  the  Filer  Manual 
rellect  changes  within  Volume  II 
entitled  EDOAR  Filer  Manual,  Volume 
11:  “EDOAR  Filing,"  Version  22  (lanuary 
2013).  The  updated  manual  will  he 
incorporated  by  nderence  into  tlu;  Oode 
of  Ftideral  Regidations. 

'I’he  Filer  Manual  contains  all  the 
technical  .s|)ecifications  for  filers  to 
submit  filings  using  the  EDOAR  system. 
Filers  must  comply  with  the  applicable 
|)royisions  of  the  Filer  Manual  in  order 
to  assure  the  timely  acceptance  and 
|)roces.sing  of  filings  made  in  electronic 
format.-  F’ilers  may  consult  the  Filer 
Manual  in  conjunction  with  our  rules 
governing  mandated  electronic  filing 

'  W(!  origiiiiilly  iidiipIcKl  llu!  Mlcir  Miiiuiiil  dii  April 
1.  with  nil  (!ll(!i:liv(!  cinlo  iil  April  2(). 

Knltiiisi!  No.  (April  1.  1.58  I  K  IHIi.JHi. 

Wc!  iinploinontod  llu;  most  nunml  updnto  to  tlio  Filor 
Manual  on  Oct.  4.  2012.  Sec  Ruloaso  No.  :i:t-ti:U)4 
(Octohor  15.  2012)  |77  FK(>24:n|. 

Ruli;  :H)1  oI  Ro<>ulation  .S-T  (17  OI'R 
2:i2.;i0]). 


when  preptiring  documents  for 
electronic  suhmission.  ’ 

'Fhe  EDOAR  system  will  he  upgraded 
to  Relea.se  13.0  on  Jiinnary  14,  2013  and 
will  introduce  the  following  changes: 
FiDOAR  will  he  updated  to  introduce  ii 
new  submission  type,  IRANNO'FlOl*;.  on 
EDOAR  Filing  \Mch  site  for  filers  to 
submit  notices  of  di.sclosure  fileil  in 
Exchange  Act  (luarterly  and  annual 
reports  under  Sitction  210  of  the  Iran 
'Fhreat  Reduction  iind  Syria  I  Inman 
Rights  Act  of  2012  *  and  new  section 
13(r)  of  the  Securities  Exchange  Act  of 
1034.''’  Filers  may  acce.ss  this 
submission  type  from  the  ‘EDOAREink 
Online  Form  Submission’  link  on  the 
EDOAR  Filing  Web  site.  Additionally, 
filers  may  construe;!  XML  submissions 
for  this  suhmission  type  by  following 
the  EDOAREink  Online  Technical 
Speicification  document. 

EDOAR  will  l)(!  updated  to  allow  fihirs 
to  submit,  on  a  yoluntary  basis, 
suhmission  types  407AD,  40—1 70,  40— 
170/A.  40-1  kiOS,  40-17OOS/A.  40- 
24132.  and  40-24132/A  in  Portable 
Document  Format  (PDF’)  as  an  official 
filing  format.  liD07\R  will  continue  to 
acce])t  ASOIl  and  IFFME  as  official  filing 
formats  for  the.se  suhmi.ssions. 

'Fhe  new  online  version  of  F'orm  N- 
.SAR  deployment  has  been  delayed  to 
A])ril  2013.  'Fhe  specific  deployment 
date  will  he;  anne)une:eel  ern  the 
(kjinmissiem’s  pnhlie:  Web  site’s 
“Infeirmatie)!!  leer  EDOAR  Filers”  page; 
[htip:/ /www. sue. t^ov/ info/ nd^ar.shiml). 
F’ilers  shoulel  e:e)ntinue;  te;  use;  the 
EDOAR  Filer  Manual.  Veelume  111:  N- 
,SAR  Supplement  tei  file  their  N-SAR 
sidmiissions.  Whe;n  the;  einline;  ye;r.sie)n 
of  Form  N-,SAR  is  elepleweel,  EDOAR 
Filer  Manual,  Ve)lume  Ill:  N-.SAR 
Suj)j)le;me;nt  will  he;  re;lireel.  In.strue:tions 
to  file  the;  online  version  of  F’eirm  N- 
.SAR  aelelre;.sse;el  in  (3ha])ter  9  of  F3DOAR 
F'iler  Manual,  Veilume  II:  EDOAR  Filing 
shendel  then  he;  fe)lle)we;el. 

Ale)ng  with  the  aeleiption  of  the  F’iler 
Manual,  we  are;  ame;neling  Rule;  301  of 
Re;gulatie)n  S-'F  te;  pre)viele;  for  the 
ine:e)rpe)ratie)n  by  refe;re;ne:e  inte)  the;  (ie)ele 
e)f  F’eeleral  Re;gulatie)ns  e)f  te)elav’s 
re;yi.sion.s.  'Fhis  ine:e)rpe)ratie)n  by 
re;fe;re;ne:e;  was  aj)pre)ye;el  by  the  Dire;e:te)r 
of  the;  Fe;ele;ral  Re;gi.ste;r  in  ae:e;e)relane:e; 
with  5  II.S.CE  552(a)  anel  1  (3’R  j)art  51." 

’.See  Rid(!iis(!  No.  :e:i-<K«)4  (Oclolxir  15.  2012)  |77 
I'K  (>24:il|  in  wliicli  wo  implomontod  IlKIAR 
Roloaso  12.2.  For  additiomd  history  ol  I'  ilca'  Manual 
nilos.  pUsiso  si!o  till!  cilos  thoroin. 

^  I’lihlii;  Law  1  12-1.58. 

15  II..S.C.  78m(r). 

•'  Wo  also  aro  making  a  tocimical  corroolion  to  Iho 
instruclions  ol'I’orm  II)  (rofor(!n(:od  in  17 
2:10.0:1.  240.440.  200.7  and  274.402)  lo  oonlorm 
Ihom  with  a  rooont  chango  wo  mado  lo  Rulos  10  (17 
CFR  2:12.10)  and  101  (1 7  e:FK  2:i2. 101 )  ol 


You  may  obtain  jiajier  cojiies  eif  the 
iqielateel  Filer  Manual  at  the;  folleiwing 
aelelre;ss:  Piihlie;  Re;fere;ni;e;  Room,  II..S. 
See:tiritie;s  anel  Fixe:luinge;  (ieimmission, 

100  F  Stre;e;t  NE.,  Room  1543, 

Washingtem,  Dfi  20549,  ein  e)fiie;ial 
l)nsine;ss  elavs  h<;twe;i;n  the;  henirs  eif 
10:00  a.m.  anel  3:00  p.m.  VVe;  will  peist 
e;le;t:tre)nie;  feirmat  eiopies  em  the 
Ciommission’s  Web  site;  the;  aeleiress  feir 
the;  File;r  Manual  is  hUi)://\\'\v\v.so(:.‘>ov/ 
inf o/odgar. shim! . 

Sine;e;  the;  F’iler  Manual  anel  the; 
eieirrespeineling  rule  e;hange;s  relate;  seilely 
tei  age;ne:y  pre)e;eehtre;.s  eir  ])rae:tie:e;. 
j)uhlie:atie)n  feir  ne)tie;e;  anel  e’.eimment  is 
neit  re;quire;el  uneler  the  Aelministrative 
Pre)ce;thire;  Ae:t  (APA).^  It  feilleiws  that 
the  ri;e]uire;ments  of  the  Regulatory 
Fleixihility  Ae;t"  elei  not  aiiply. 

The;  effective  date;  lor  the  npelateel 
F’iler  Manual  anel  the;  rule;  amemelmemts 
is  lanuary  23.  2013.  In  ae:e;e)relane:e;  with 
the;  APA,"  we;  finel  that  the;re;  is  goe)d 
e:au.se;  to  estahli.sh  an  effe;e;tiye  elate;  less 
than  30  elavs  after  puhlie;atie)n  eif  the;.se; 
rule.'s.  'Flu;  EIXIAR  systeim  iqigraele  tei 
Re;le;a.se  13.0  is  se:he;ehdeel  tei  hee;e)me; 
available;  em  lanuary  14,  2013.  'Fhe; 
Ciemimi.ssie)!)  l)e;lie;ye;.s  that  e.stahlishing 
an  e;fiee:tive;  elate  less  than  30  elavs  after 
])uhlie;atie)n  eif  the;,se;  rule;.s  is  ne;e;e;s.sary  tei 
e;e)orelinate  the  e;ffe;e;tiye;ne;.ss  eif  the; 
upelated  F’iler  Manual  with  the;  sy.ste;m 
upgrade. 

Statutory  Basis 

We;  are  aeleipting  the  ame;nelme;nts  tei 
Reigulation  .S-'F  unele;r  .Se;e:tieins  0,  7,  8. 

10,  anel  19(a)  eif  the;  Se;e:uritie;.s  Ae;t  eif 
1933,'"  .Seie.tieins  3.  12.  13,  14,  15,  23, 
anel  35A  of  the  .Securities  Fixe;hange  Ae;t 
eif  1934,"  .Se;e:tion  319  eif  the  Trust 
Inelenture  Ae:t  eif  1939,'-  anel  .Se;e:tieins  8, 
30.  31,  anel  38  eif  the  Investment 
(kimjiany  Ae:t  eif  1940.' ' 

List  of  Subjects 

7  7  CFR  Pdii  232 

lne:eir]ieiratiein  by  re;fe;re;ne:e,  Re;])eirting 
anel  re;e;eirelkee;]iing  re;ejuire;ment.s, 
.Se;e:nritie;s. 

1 7  CFR  Pails  239.  249  and  299 

Repenting  anel  re;e:eirelke;e;ping 
reiejuirements,  .See;uritie;.s. 

Rngnhilitin  .S-T  iind  Ihn  IdlCAR  Filnr  Miinnal 
rnliiling  to  tlio  nso  ol  PDF  lllos  in  oonnoction  with 
till!  l•’o^n  II)  autlionticiition  proco.ss.  .SV.t'  Riiloaso  No. 
:t:i-<):t.5:t  (,\ng.  2<).  2012). 

75  ii.s.e;.  .5.5:)(l)), 

".5  U.S.C.  (i(n-()l2. 

‘‘5  U..S.C.  .5.5;t(d)(:t). 

"’15  U..S.(:.  771.  77g.  77li.  77j.  and  77s(a). 

"  15  l)..S.(:.  78i:.  78/.  78m.  78n.  78o.  78w.  and 
78//. 

15  U..S.e'..  77sss. 

'  >  15  U..S.(;.  8()a-8.  8()a-2<).  8l)a-;i0.  and  8()a-:i7. 
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17  cm  Pari  274 

InvostiiKMit  comjianies.  Rojjorting  and 
recordkeejiing  recjuirenients.  Securities. 

Text  of  the  Amendment 

In  accordance  witli  the  foregoing. 

Title  17,  Chapter  II  of  tlie  Code  of 
federal  Regulations  is  amended  as 
follows: 

PART  232— REGULATION  S-T— 
GENERAL  RULES  AND  REGULATIONS 
FOR  ELECTRONIC  FILINGS 

■  1 .  The  authority  citation  for  Fart  232 
continues  to  read  in  part  as  follows: 

Authorilv:  1.5  U.S.C.  771.  77g.  77h.  77j. 
77.s(;d.  77z-:5.  77.sss(a).  7H(:(1)).  78/.  78ni.  78ii. 
78()((1).  78w(a).  78//.  8()a-fi(i;).  80a-8.  8()a-2‘). 
8()a-.'1().  80a-87.  and  7201  e/  .sw/.;  and  18 
II.S.C.  1.3.50. 


■  2.  Section  232.301  is  revised  to  read 
as  follows: 

§232.301  EDGAR  Filer  Manual. 

Filers  must  ])re])are  electronic  filings 
in  the  manner  prescrilMul  by  the  EDGAR 
Filer  Manual,  ])roinulgated  by  the 
(ioinini.ssion,  which  sets  out  the 
technical  formatting  reriuireinents  for 
electronic  suhini.ssions.  The 
r(!(]uirements  for  becoming  an  EDCiAR 
Idler  and  updating  comj)any  data  are  set 
forth  in  the  EDCAR  Filer  Manual, 
Volume  I:  “Ccmeral  Information,” 
Version  14  (Oc:loher  2012).  'fhe 
nHiuirements  for  filing  on  EDCAR  are 
.set  forth  in  the  u])dated  EDC.AR  Filer 
Manual,  Volume  II:  “EDGAR  Filing,” 
Version  22  (January  2013).  All  ofthe.se 
jn  ovisions  have  been  incor])orated  by 
refertmce  into  the  (iode  of  Federal 
Regulations,  which  action  was  approved 
by  the  Director  of  the  Federal  Register 
in  accordance  with  5  II.S.G.  .552(a)  and 
1  GFR  Fart  51.  You  must  comply  with 
the.se  r(Hiuirement.s  in  order  for 
documents  to  he  timely  received  and 
accej)ted.  You  can  obtain  paper  co])ie.s 
of  the  EDGAR  Filer  Manual  from  the 
following  address:  Fuhlic  Referent:e 
Room,  U.S.  .Securities  and  Exchange 
Gommission,  100  F  Street  NE.,  Room 
1543,  Washington,  DG  20549,  on  official 
business  days  between  the  hours  of 
10:00  a. in.  and  3:00  ]).in.  Electronic 
copies  are  available  on  the 
Goinmission’s  Web  site.  'I’lie  addre.ss  for 
the  Filer  Manual  is  http://iv\\'\v.sfH:.<>ov/ 
info/adgav.shtml.  You  can  also  insjiect 
the  document  at  the  National  Archives 
and  Records  Administration  (NARA). 
For  information  on  the  availability  of 
this  material  at  NARA,  call  202-741- 
0030,  or  go  to:  ht1p://\v\\’\\'.archivHs.gov/ 
federal  ragisiar/ 
code  of Jederal  regulations/ 
ihr  locations. h tnd. 


PART  239— FORMS  PRESCRIBED 
UNDER  THE  SECURITIES  ACT  OF  1933 

■  3.  The  authority  citation  for  Fart  239 
continues  to  read,  in  part,  as  follows: 

Autlinrity:  15  II..S.(;.  77f,  77g.  77h,  77).  77s, 
77Z-2,  77Z-3.  77sss,  78(:.  78l.  78m.  78n. 
78()((1).  7811-5,  78w(a),  78//.  78mm.  80a-2(ii). 
8()a-3,  8()a-8.  80a-9.  8()a-l().  8()a-13.  80a- 
24.  8()a-2(i.  80a-2‘).  80a-30,  80a-37.  ami 
Fill).  L.  11  1-203,  §‘)39A.  124  .Stal.  1370. 
(2010)  unless  ollierwise  iioved. 


PART  249— FORMS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

■  4.  The  authority  citation  for  Fart  249 
continues  to  read,  in  part,  as  follows: 

Aulhurity:  15  IJ..S.(;.  78a  el  seq.,  ami  7201 
el  seq.:  ami  18  II.S.G.  1350,  unless  otherwise 
noted. 


PART  269— FORMS  PRESCRIBED 
UNDER  THE  TRUST  INDENTURE  ACT 
OF  1939 

■  5.  The  authority  citation  for  Fart  299 
continues  to  read  as  follows: 

Authority:  15  II..S.G.  77ddd((:),  77eee. 

77ggg.  77hlih.  77iii.  77))),  77sss.  and  78//(d), 
unless  otherwise  noted. 

PART  274— FORMS  PRESCRIBED 
UNDER  THE  INVESTMENT  COMPANY 
ACT  OF  1940 

■  9.  The  authority  citation  for  Fart  274 
continues  to  read,  in  jiart,  as  follows: 

Authority:  15  II.S.G.  771.  77g.  77h.  77),  77s. 
78(:(h).  78/.' 78m.  78n.  78o(d).  8t)a-8.  8l)a-24, 
8(la-2(j,  and  8t)a-2‘l,  unless  otherwise  noted. 
***** 

■  7.  Form  ID  (referenced  in  §§  239.93, 
249.449,  299.7  and  274.402  of  this 
chapter)  is  amended  by  revising  the 
fourth  paragraph  of  the  .section  entitled 
“Using  and  Frejiaring  Form  ID”  of  the 
Form  ID  General  In.structions,  to  read  as 
follows. 

iTlie  revi.sed  Form  ID  will  not  ajipear 
in  the  Code  of  Federal  Regulationsl 

FORM  ID 

UNIFORM  AFFLIGATION  FOR  AGGES.S 
CODES  TO  FILE  ON  EDGAR 


FORM  ID 

GENERAL  INSTRUCTIONS 
USING  AND  FREFARING  FORM  ID 


The  Form  ID  application  must  include 
a  notarized  authentication  document  in 
FDF  format.  The  ajjplication  can 
include  other  attachments  such  as  a 
cover  letter  or  Fower  of  Attornev.  To 


assemble  the  Form  ID  submission  (i.e., 
associate  any  attachments  with  yonr 
Form  ID  a])j)lication),  you  must  upload 
them  to  EDGAR.  The  FDF  docuinent 
attachment  must  not  contain  active 
content  (Actions,  embedded  (ava.Script, 
etc.),  external  references  (Destinations. 
Ily|)erlinks,  etc.),  and  jiasswords  or 
docuinent  .security  controls. 
***** 

Dated:  lamiarv  14,  2013. 

Hv  the  Gommission. 

Elizaheth  M.  Murphy, 

Secretary. 

H'R  Doc.  2()i:i-01058  I'ileit  l-22-i:i;  «:4.5  ami 
BILLING  CODE  8011-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17CFR  Part  240 

[Release  No.  34-68668;  File  No.  S7-11-11] 
RIN  3235-AL11 

Lost  Securityholders  and 
Unresponsive  Payees 

AGENCY:  .Securities  and  Exchange 

(ioimni.ssion. 

action:  Final  ride. 

SUMMARY:  The  .Securities  and  Exchange 
(ioimni.ssion  (“Gommission”)  is 
adojiting  amendments  to  Rule  17Ad-17 
to  implement  the  reiinirements  of 
.Section  929\V  of  the  Dodd-Frank  Wall 
.Street  Reform  and  Gonsumer  Frotection 
Act  (“Dodd-Frank  Act”).  That  .Section 
added  to  .Section  17A  of  the  .Securities 
Exchange  Act  of  1934  (“Exchange  Act”) 
suh.section  (g),  “Due  Diligence  for  the 
Delivery  of  Dividends,  Interest,  and 
Other  Valuable  Froperty  Rights.”  which 
directs  the  Goinini.ssion  to  revise 
Exchange  Act  Rule  17Ad-17,  “Transfer 
Agents'  Obligation  to  Search  for  Lost 
.Securityhoklers”  to:  extend  the 
reijnirements  of  Ride  17Ad— 17  to  .seari:h 
for  lost  securityholders  from  only 
recordkeeping  transfer  agents  to  brokers 
and  dealers  as  well:  add  a  reipiirement 
that  “jiaying  agents”  notifv 
“unresponsive  payees”  that  a  })aving 
agent  has  sent  a  securitvholder  a  check 
that  has  not  yet  been  negotiated:  and 
add  certain  other  jirovisions.  The 
Goinini.ssion  al.so  is  ado])ting  a  jiroposed 
conforming  ainendinent  to  Rule  17Ad- 
7(i)  and  new  Rule  15hl-9,  a  technical 
rule  to  help  ensure  that  brokers  and 
dealers  have  notice  of  their  new 
obligations  with  respect  to  lo.st 
securityholders  and  unresjionsive 
])ayees. 

DATES:  The  amendments  will  become 
effective  on  March  25.  2013.  The 
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(;oinj)lian(:e  date  will  be  Jamiarv  23. 

2014. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  C.  Etter,  |r..  Sj)e(:ial  (A)ims(;l.  at 
(202)  5.51-.5710.  Division  of  Trading  and 
Markets,  .Securities  and  Exchange 
(■oinnh.ssion.  100  E  .Street  NE., 
Washington,  DC]  20.540-7010. 
SUPPLEMENTARY  INFORMATION 

I.  Introduction 

On  July  21. 2010,  the  President  signed 
the  Doild-Erank  Ai:t  into  law.'  This 
legislation  was  enacted  to.  among  other 
things,  promote  the  financial  stahilitv  of 
the  Ihiited  .States  hv  improving 
acconntahility  and  transj)arency  in  the 
financial  .system.-  Title  IX  of  the  Dodd- 
Frank  Act  |)rovides  the  (Commission 
with  new  tools  to  protect  investors  and 
to  imjjrove  the  regulation  of  securities.  * 

.Section  029\V  of  the  Dodd-Frank  Act 
added  to  .Section  17A  of  the  Exchange 
Act  suh.section  (g),  which  recpiires  the 
(Commission  to  revise  Exchange  Act 
Rule  17Ad-17  ^  to  (ixtend  to  brokers  and 
dealers  the  rule’s  iHupiirement  that 
nicordkeeping  transfer  agents  s(!arch  for 
“lo.st  securityholders."  '> 

.Subsection  (g)  of  .Section  17A  of  the 
Exchange  Act  further  directs  the 
(Commission  to  r(!vis(!  Rule  17Ad-17  to 
include  “a  recpiirement  that  the  paying 
agent  ))rovi(le  a  single  written 
notification  to  each  missing  security 
holder  that  the  missing  secairity  holder 
has  h(!en  .sent  a  check  that  has  not  yet 
Inum  negotiated."  "  .Such  written 

'  l)(i(i(l-Fniiik  \V;ill  .SIhh?!  K(!l()rin  iiiul  ()()nsum(!r 
l’r()Ux:li(in  Ai:l.  Public:  Liiw  11 1-2();C  124  .Slid.  i:i7(i 
(201(1). 

-  Id.  id  Prtuimblt!. 

'Id.  *i!l01  ("Tliis  suction  iiiiiv  l)c  cited  iis  llic! 
‘Invcislor  Pnduclioii  iiiid  .Scjcurilius  Rclorm  ,\cl  ol 
2010'. ■■):  I'illc:  l.\  (■.  Invcfslor  Pndccclions  iind 
linprovuiiuuits  to  Ihc!  Ko^ulidion  ol  .Securities"). 

■•irCFK  240.17.\(l-17. 

’Rule  17Acl-l 7(b)(2).  iis  iuneiuled  lierein.  delines 
ii  "Icjsl  stccurilvliolder"  to  ineiin  "ii  scicurilvlioldcir; 

(i)  To  wlioin  ill)  item  olCorrespondence  lliid  was 
scMit  to  the  securilvliolder  id  the  address  contained 
in  the  Iransler  a<;i‘nfs  niiisler  sis:uril\  bolder  file  or 
in  the  i:usloiner  security  account  record  of  tlie 
liroker  or  dealer  has  Immiii  returned  as  undcdiverable; 
provided,  however,  that  if  sucli  item  is  re-.sent 
within  one  month  to  the  lost  .securilvliolder.  the 
Iriinsfer  aiienl.  hroker.  or  dealer  inav  deem  the 
securilvliolder  to  be  ii  lost  .sei:uritvholder  as  of  the 
day  the  re-sent  item  is  ndurned  as  undeliverable: 
iind  (ii)  For  whom  the  tiiinsler  a^eiit.  broker,  or 
dealer  liiis  not  r(M:eived  information  ni^iirdine  the 
securilvholder's  new  address." 

'•.Section  1 7A(s)(l  )(A).  l.'i  U..S.(:.  7«(|-1(k)(1)(A). 
We  Hide  that  in  driiftin^  Fxeban^e  .Act  .Section 
17;\(j;).  Coiifiress  used  a  two-word  foriniilalion  of 
Ibe  term  "securilv  holder."  Ourrentiv.  in  Rule 
17,\d-17.  however,  them  is  a  one-word  torniulidion 
of  the  term  "securilvliolder."  We  do  not  Udieve  Ihid 
Congress  intended  for  the  term  "siKiiiritv  holder"  to 
liave  ii  different  meiining  tliiiii  tlie  term 
"scKiurilyholder."  Thus,  for  tlie  siike  of  consislencv 
within  Rule  17Ad-l  7.  we  use  the  term  "missing 
sec:urilvholder"  to  discuss  the  statutorv  provision 
and  the  amendments  to  Rule  1 7.'\d-l  7.  In  addition. 


notification  imi.st  ho  sent  to  a  missing 
socurityholdor  no  lator  than  .sovon 
months  after  the  sonding  of  the  not  ved 
nogotiatod  chock  and  may  ho  .sent  .ilong 
with  it  chock  or  oth(;r  mailing 
suhsiMpiontly  .sont  to  tho  missing 
s(!ciiritvholdor. 

.Soction  17A(g)(l){D){i)  of  tho 
Exchiingo  Act  provides  that  "a  .soc.urity 
holder  shall  ho  considitrod  a  ‘missing 
s(H:nritv  holder’  if  a  chock  is  .sent  to  tho 
.security  holder  and  the  clutck  is  not 
nogotiatod  hoforo  tho  oarlittr  of  tho 
paying  agent  .sending  the  next  regularly 
schodnlod  chock  or  tho  olaiising  of  six 
months  after  tho  sonding  of  tho  not  yet 
nogotiatod  chock."  ^  .Section 
1 7A(g){l)(D)(ii)  of  tho  Exchange  Act 
defines  tho  term  “jiaying  agent”  to 
inclndo  "any  i.ssuor,  transit!!'  agtait. 
broker,  dealer,  invostmtMit  advisttr, 
indenture  trustee,  custodian,  or  any 
other  person  that  accejits  piiyments  from 
the  issuer  of  a  sctciirity  and  distrihutes 
the  ])ayments  to  the  holdtirs  of  the 
security.”  " 

Exchange  Act  .Section  17A(g)(l)(n) 
and  ((])  also  rtupiire  that  the  revisions  to 
Rule  17Ad-17:  (1)  Provide  an  exclusion 
for  paying  agents  from  the  notification 
re(|uirements  when  the  value  of  the  not 
yet  n(!gotiat(!d  check  is  le.ss  than  .$25;" 
and  (2)  add  a  itrovision  to  make  ckiar 
that  the  notification  recpiirements 
imiKKsed  on  paying  agents  sliiill  have  no 
effect  on  state  escheatment  laws.'" 

Exch.mge  Act  .Section  17A(g)(2) 
nKpiires  the  Commission  to  adojit  rules, 
regulations,  or  orders  nece.ssarv  to 
implement  the  |)rovi.sions  of  .Sitction 
17A{g)(l)."  .Section  17A(g)(2)  further 
retpiinis  the  (kimmission  to  .seek  to 
minimize  disrujitions  to  the  current 
systems  n.sed  hv  or  on  htdialf  of  paving 
agents  to  jirocess  payments  to  account 
holders  and  to  avoid  riKpiiring  multi])le 
paying  agents  to  sinid  writt(!n 
notirication  to  a  missing  security  holder 
r(!garding  the  same  not  vet  mtgotiated 
check. 

On  M.irch  18,  2011,  the  (Aimmission 
issued  a  rehxise  pro])osing  for  comment 
amendments  to  Exchange  Act  Rules 
17Ad-17  and  17Ad-7  (“Propo.sing 
Relea.se’’). '•*  The  amendnumts  were 

us  discussud  furlliur  in  .Suction  II. H. 2  bulow.  in 
rusponsu  to  communts.  wu  usu  lliu  lurm 
"unrusponsivu  iiayuu"  in  tliu  nduluxl  and 
tlironubout  this  ruluasu  in  place  of  tliu  slalulorv 
lurm  "missiii!’  sucurilyholdur." 

^.Suction  t7A(K)(l)(l))(i).  l.'i  ll.S.C.  7«(i- 
l(s)(l)(l))(i). 

".Suction  17A(K)(l)(l))(ii).  I.S  ll..S.(:.  78(|- 
l(R)(l)(0)(ii). 

".Suction  17A(f;)(l)(l{).  l.'i  Ib.S.C.  7H(|-1  ({-)(! )(ll). 

'".Suction  17A(r)(1)((:).  l.'i  ll..S.(:.  78(1-1  (k)(i)((:). 

".Suction  17A(}>)(2),  l.'i  II..S.(:.  78(i-l(}')(2). 

'^Id. 

'"17  C.FR  24l).17Ad-17  and  24().17Ad-7: 
.Sucurilius  Fxclian{"u  Act  Ruluasu  No.  (i40t)!)  (March 


(Utsigned  to  imjilement  .Section  029VV  of 
the  Dodd-Fnink  Act. 

The  C.oininission  received  fourteen 
comment  letters  on  the  jiroposed  rule 
amendments,  including  six  letters  from 
trade  as.sociations. Five  comiiKinters 
generally  ex])r(!.ssed  supjiort  for  the 
amendments,''’  and  one  commenter 
expressed  disa])])roval.'"  Twelve 
commenters  offered  suggestions  for 
modification  or  retjuests  for  clarification 
with  resjiect  to  s])ecific  jirovisions  of  the 
proposal.'”  As  discusstul  below,  we  are 
ado])ting  the  proposed  amendments  to 
Rule  17Ad-17  with  ettrtain 
modific.itions  based  on  the  comments 
we  received,  and  we  are  adojiting  an 
amendment  to  Rule  17Ad-7(i)  as 
Itropo.sed.  VVe  also  are  adopting  a  new 
rule.  Rule  15hl-(),  to  ensure  that  brokers 
and  dealers  have  notice  of  their  new 
obligations  with  resptect  to  lost 
s(!Curityholder.s  and  unrttsponsive 
payees. 

II.  Final  Rule 

/\.  Background 

The  ("ommission  originally  adopted 
Rule  17Ad-17  in  1997  to  address 
situations  where  r(!cordk(!i!])ing  transfer 
agents  have  lost  contact  with 

18.  201  I),  70  FR  l(i7()7  (Mar.  25.  2011)  ("Pioposiiig 
Ruluasu"). 

"  Tliu  Uommissidii  rucuivud  cmmiiuiil  lulturs 
from  six  Iradu  associations  (ruprusuiitiiif^  traiisfur 
a^unts.  iiivustmuiil  compaiiius.  iiisurancu  products. 
Ibu  sucurilius  industry,  tliu  baiikiii”  iiidusiry,  and 
tliu  sucurilius  bar),  two  traiisfur  admits,  oiiu  brokur- 
dualur.  oiiu  law  lirui.  and  four  individuals. 

l.ullurs  wuru  rucuivud  from:  Marv  I’ilman,  author. 
T/iu  f.id/u  lloi)k  ofMIssin^  .\/«uuv  (March  25.  20 1 1 ): 
Kara  Follis  (April  (>.  2011):  If.).  Luis  (April  7.  201 1): 
(iliris  liaruard  (May  2.  2011):  Cliarlus  V.  Rossi. 
I’rusiduiit.  'I'liu  .Suciiritv  Traiisfur  Association.  Iiic. 
(".S’I'A")  (May  .1.  201 1  j:  Tamara  K.  .Salmon.  Suiiior 
Associalu  (iounsul.  Iiivustmoiil  Company  Institutu 
("ICI")  (May  9.  2011):  Laura  .Sluvunson.  Compliancu 
Officur,  Coiiipiilursliaru  Trust  Companv  of  Canada/ 
Computursliaru  Invuslor  .Sun  icus  liic. 
("(ioiiiputursliaru")  (May  tl.  2011):  Ronald  C.  Lon^, 
Uiructor  of  Rugulatory  .Survicus.  Wulls  Farj^o 
Advisors  ("WFA")  (May  9.  2011):  I’ruscoll  Lovurn, 
Prusiduiil.  R  K  L  Associates  Law  LLC  (Mav  9,  201  1): 
Molly  11.  .Sinilli  and  Clifford  H.  Kirscli,  .Sulliurland 
Asbill  K  ISruniiaii.  LLI’  on  bulialf  of  its  cliunl.  Tliu 
Conimittuu  on  Annnity  Insiirurs  ("Annuity 
Commilluu")  (May  9.  201 1 ):  Tlionias  F.  I’ricu. 
Manauiiiu  Uiructor,  .SIFMA  (Mav  !).  201 1):  Antlionv 
Tlialnian.  Managing  Uiructor.  HNY  Mullon 
.Sbaruboldur  .Survicus  ("tlNY  Mullon")  (May  17. 

201 1):  I’lioubu  A.  I’apaguoruiou.  .Simior  Counsul, 
Amurican  liankurs  Association  ("Amurican 
Hankurs")  (May  28.  201 1):  and  )uffruy  \V.  Rubin. 
Chair,  l''udural  Ru}>ulation  of  .Sucurilius  Commilluu. 
liusinuss  Law  .Suction,  Amurican  liar  Association 
("AHA")  (May  20,  2011). 

'■•  Kara  Fobs.  Chris  Hariiard.  .S'I'.A.  ICL  and 
.SIFMA.  stijmi  iiolu  14. 

"'I’ruscolt  Lovurn.  supra  notu  14. 

Chris  Barnard.  .S’l'A.  ICL  Coinpulursbaru.  WFA. 
.SIFMA.  I’ruscotl  Luvurii.  Annuitv  Commiltuu, 
.SIFMA.  HNY  Mullon.  Amurican  Hankurs.  and  AHA. 
supra  nolo  14. 
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securityholders.'**  The  rule  reeiuires 
such  transfer  agents  to  exerci.se 
reasonahle  care  to  a.scerlaiii  the  correct 
addresses  of  these  “lost 
securityholders”  and  to  conduct  certain 
database  .searches  for  them.'"  As  the 
(lonimission  noted  at  that  time,  such 
loss  of  c:ontact  can  he;  harmful  to 
.securityholders  because  th(;y  no  longer 
ref:eive  corporate  communications  or 
the  int(!r(!.st  and  dividend  i)ayments  to 
which  they  may  he  entitled.-" 
Additionally,  the  securities  and  anv 
related  interest  and  dividend  jiayments 
to  whit;h  the  securityholders  may  he 
entitled  are  often  ])laced  at  risk  of  being 
deemed  abandoned  under  operation  of 
state  e.scheatment  laws.-'  This  lo.ss  of 
contact  has  various  causes,  hut  it  most 
friupiently  results  from:  (1)  Failure  of  a 
securityholder  to  notify  the  transfer 
agent  of  his  i:orrect  address  after 
relocating:  or  (2)  failure  of  the  estate  of 
a  dec(!ased  securityhohhir  to  notify  the 
transfer  agent  of  the  death  of  the 
securityholder  and  the  name  and 
address  of  the  trustee/administrator  for 
the  estate.^- 

B.  Discussion 

1.  Application  of  Rule  17Ad-17  to 
UroktM’s  and  Dealers 

The  amendments  to  Rule  17Ad-17 
implement  the  statntorv  directive  of 
Section  17A(g)(l)  of  the  Exchange  Act  to 
extend  the  a))])lication  of  that  rule  to 
brokers  and  dealers.  Specifically,  the 
Clommission  is  adopting  the  changes  to 
Rule  17Ad-17  implementing  this 
extension  largelv  as  ])ro]iosed. 
princ:ipally  by  revising  jiaragraph  (a)  of 
Rule  17Ad— 17  to  extend  its 
r(!(iuirements  to  “every  broker  or  dealer 
that  has  customer  .security  accounts  that 
include  accounts  of  lost 
securityholders”.-"  As  a  result,  each 


"*  Siicurilios  Kx(:lian>>i!  Act  Kdiiaso  No.  :!‘n7(i 
(Oct.  1.1!)<I7).  nz  FR  ,'i222il  (Oct.  7,  U)!)7)  (  Riilo 
17A(1-17  A(loptiii<>  Rdoaso”).  A  "rocordkoopin” 
Iraiisidr  aRtait"  i.s  a  ro»isti)ro(t  Iransidr  agtait  tliat 
maintains  and  n|]datos  tlic;  inastor  sncnritylioldiir 
nio.  .S’ccRnli!  17Ad-()(li). 

'"Rnlo  17Ad-17,  17  CFR  24(1. 1 7.\d-17. 

-"Roll!  17Ad-17  Adoptiii”  Rdoaso.  mipra  note 
IH. 

/(/.  CniuMalty.  alien’  expiration  of  a  certain 
period  of  time,  wliicli  variees  from  state  to  stati;  lint 
i.s  nsnallv  three  to  seven  years,  an  issuer  or  its 
transfer  a”ent  will  remit  aliandoned  property  (c.^;.. 
securities  and  funds  of  lost  securityholders)  to  a 
stale's  unclaimed  properly  administralor  pursuant 
to  the  state's  escheatment  laws. 

.Seenrilies  Fixchaii'^e  Acl  Release  No.  :t7.'i(t.'j 
(An».  22.  HKHi).  (it  FR  4424!)  (All);.  28.  l!)!)(i). 

-'‘While  the  Commission  i.s  ado|itin^  Rule  17Ad- 
17(a)  lar{>idy  as  iiroposed.  we  are  clarifying  that  the 
reipiirements  apply  only  to  hro);ers  oi-  dealers  lhal 
have  ciislomer  seenrily  acconnis  "that  include 
accoimis  of  lost  securityholders".  The  additional 
language  (larallels  Ihe  language  apjilicahle  to 
recordkeeping  transfer  agents  and  eliminates 
amhiguity  in  the  projiosed  rule  as  to  what 


.such  broker  or  (hxtler  will,  like 
recordkeeping  transfer  agents,  he 
retiuired  to  (txercise  reasonahle  cant  to 
a.scertain  the  correct  addresses  of  “lost 
securityholders”,  as  that  term  i.s  defined 
in  paragraph  (h)(2)(i)  of  Rule  17Ad-17, 
and  to  conduct  cei  tain  dataha.se 
searches  for  them."'*  The  database 
searches  will  hit  conducted  by  taxpayer 
identification  mnnher  (“TIN”),  or  by 
name  if  it  search  ha.sed  on  TIN  is  not 
likely  to  locate  the  securityholder,  the 
same  jn'oeedure  that  has  exi.stttd  under 
Rule  17Ad-17  since  its  adoption  in 
15)97  with  respect  to  lost  sttcurityholder 
searches  by  transfer  agents."** 

a.  Definition  of  “Broker”  and  “Dealer" 

As  adopted.  Rule  17Ad-17(a)  will 
now  apply  to  all  “brokers”  and 
“dealers”.  Two  commenters""  argued 
that  extension  of  the  rule’s  lost 
securityholder  re(|uirement.s  to  hrokeu's 
and  (htalers  as  directed  by  the  statute"^ 
should  he  intttrpreted  in  jtaragraph  (a)  of 
Rule  17Ad-17  to  mean  oidy  those 
brokers  and  dealers  that  carrv  securititis 
for  customers  (/.e.,  “carrying  firms”).  As 
ex])lained  by  one  of  the.se  commenters, 
carrying  firms  by  contract  accept  the 
obligation  to  hold  cu.stomer  funds  and 
securities,  and  without  a  limitation  to 
carrying  firms,  the  iiile  could  he 
overbroad  and  could  ajtplv  to  insurance 
underwriters  and  firms  .selling  annuities 
that  do  not  hold  securities  for  the 
accounts  of  customers."**  A  third 
commenter""  sugge.sted  that  the 
Proposing  Rehta.se  overstated  the 
carrying  firm's  role  in  handling 
customers’  accounts  and  .stated  that 
while  the  carrying  firm  does  carry 
cu.stomer  accounts  for  introducing 
firms,  in  many  cases  it  i.s  the 
introducing  firm  that  has  the  primary 


obligations  would  Ix!  incurrcxl  by  a  brokor  or  iloalor 
Ibal  bas  no  ciistoiiKU'  S(!(:uritv  accounts  of  lost 
siicui'ityholdoi's.  Letter  from  ABA.  siij)i(i  note  14. 

For  lb(!  amended  definilion  of  "lost 
secnritybolder."  sim  miimi  note  .S. 

-■"‘.S'ce  Rule  17Ad-17  Adopting  Rebiasi!.  supm 
note  18. 

-''L(!tters  from  Mr.  Bern.ird  and  Annuity 
Committee,  .sn/n’o  note  14. 

-^Fixfdiange  Act.  .Section  17A(g)(l).  I.S  U..S.C. 
78(|-l(g)(l). 

-"Letter  from  Annuity  Committix!.  supra  note  14. 
Wbili!  comment(!rs  Ibal  oiiimxl  on  limiting  ibe 
kinds  of  brokers  and  dcialers  covtued  by  tbe 
amendnumts  to  Rule  17Ad-17  relerrcxl  geiuM’ally  to 
"cbsiring  firms".  w(!  believi!  tb(!  rebivant  (piestion 
is  wb(!tlu!r  to  apply  Ibe  anuMidments  only  to 
carrying  firms.  Wbih?  firms  ibat  are  not  carrying 
firms  may  clear  transactions — sucb  as  self-clisiring 
firms  with  no  custoiiKU' busine.ss — it  does  not 
appear  that  commenters  were  addressing  a 
limitation  toebiaring  lirms  witbout  nigard  to 
wbi!tber  sucb  firms  actually  c:arry  accounts  for 
customers  that  cmdd  1m!  lost  securityboblers. 
Accordingly,  the  discussion  in  ibis  ndixise  focusiis 
on  "carrying  firms."  not  tbe  broafbir  universe  of 
"clearing  firms". 

-"L(!tt(!r  from  .SIFMA.  supra  note  14. 


rolation.ship  with  the  customers.  The 
commenter  further  suggested  that  the 
obligations  of  Rule  17Ad-17  he 
allocable  among  introducing  and 
carrying  firms  such  that  Ihe  broker  or 
dealer  that  has  the  jirimary  relationship 
with  the  particular  cu.stomer.  which  in 
many  cases  would  he  an  introducing 
firm  rather  than  a  carrying  firm,  would 
hear  the  resiionsihility  for  complying 
with  those  obligations.  A  fourth 
commenter  ""  asserted  that  it  is  unclear 
whether  (Congress  intended  to  extend 
the  rule’s  coverage  to  all  brokers  and 
dttalers  and  suggested  that  the 
(kimmi.ssion  could  use  its  exemptive 
authority  under  Section  36  of  the 
Exchange  Act "'  to  narrow  the  term’s 
scope  and  apply  the  rule  only  to  a 
subset  of  brokers  and  dealers,  such  as 
those  having  cu.stomer  accounts  that 
contain  securities  ntgi.stertnl  under 
Section  12  of  the  Exchange  Act 
(“StH'.tion  12  securities”)."" 

The  Commission  has  carefully 
considered  these  comments  for 
narrowing  the  a])])lication  of  Rule 
17Ad-17  to  some  suhstd  of  brokers  and 
dealers  or  securities.  The  Commission 
acknowhtdges  that  there  may  he 
different  nutans  by  which  a  broker  or 
dttaler  may  determine  whether  it  has 
accounts  of  lo.st  securityholders,  as  well 
as  different  nutans  of  (txercising 
r(ta.s()nahle  care  to  ascertain  the  corntet 
addntsstts  of  tho.se  sttcurityholders 
under  Rule  17Ad-17.""  Howevttr,  the 
statutory  dirttetive  of  Sftetion  17A(g)  of 
the  Exchange  Act  does  not  exclude  any 
class  of  hrokftrs  or  (Utahtrs  from  making 
such  determinations  or  exercising  sucli 
care.  Rather,  the  terms  “hrokttr”  and 
“dealer”  u.sed  by  Section  17A(g)  are 
defined  terms  uiuhtr  Sections  3(a)(4) 
and  (5)  of  the  Exchange  Act,"-*  and 
neither  the  statutory  language  of  S(tction 
17A(g)  nor  any  legislative  history 
indicates  that  Congre.ss  intendecl  the 
(k)mmi.s.sion  to  u.se  an  abbreviated  or 
alternative  version  of  these  terms  for 
purpo.ses  of  this  rule.  Similarly,  there  i.s 
no  indication  that  Congre.ss  intended 
that  brokers’  and  dealers’  obligations  to 
search  for  lo.st  securityholders  should 
depend  on  the  type  of  the  .sttcurities, 
such  as  Sttetion  12  securities,  lutld  in 
the  securityholder's  account. 
Accordingly,  the  (Commission  lutlieves 
that  the  ajiproach  set  forth  in  the 
Pro])osing  Release  of  applying  Rule 
17Ad-17  to  all  brokers  and  dealers 


•"  Loiter  Iroin  ,\BA.  supra  iiott;  14. 

■*'  LS  U..S.C.  78111111. 

I.S  IL.S.C.  781. 

‘  ‘  FTir  oxiiin|ili!.  ibe  siiocilic  lunctions  ol Cnrryiii}; 
and  introdiiciii”  linns  may  vary  from  firm  to  linn 
(lopomling  on  particular  carrying  agrooiiumts.  Saa. 
o.g..  FINRA  Rnb;4:tl  1. 

1.")  IL.S.C.  78c(a)(4)  and  (.S). 
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remains  an  appropriate  implementation 
of  tlie  recent  amendments  to  the 
Exchange  Act  and  that  an  (ixerci.se  of 
exemptive  authority  at  this  stage  would 
he  |)remature. 

Tile  (Commission  is  therefon* 
interpreting  the  terms  “hroker”  and 
“dealer”  in  paragraph  (a)  of  the  rule  to 
iiKian  a  "hroker"  or  “dealer”  as  defined, 
respectively,  in  Exchange  Act  Sections 
3(a)(4)  and  3(a)(5). Each  hroker  or 
dealer  that  has  customer  security 
accounts  will  have  to  determine 
whether  one  or  more  of  its  customers 
has  become  a  lost  .securityholder  for 
purposes  of  the  rule,  whetluir  it  is 
consecjuently  subject  to  the 
recpiirements  of  Rule  17Ad-17  to  .search 
for  those  customers,  and  what  means  it 
.should  use  for  making  such 
determinations  and  comjilying  with 
such  requirements. 

h.  Items  of  (Corresjiondence 

As  adopted.  Rule  17Ad-1 7(a)(1)  will 
now  recpure  brokers  and  dealers  to 
search  for  “lost  securilvholders”  as  that 
term  is  defined  in  paragrajih  (h)(2)  of  the 
rule.  Two  commenters  (piestioned  the 
obligation  to  consider  a  securityholder 
“lo.st"  after  the  return  of  a  single  item 
of  correspondence,  as  provided  in 
jiaragraph  (h)(2)  of  the  rule.  *"  They 
suggested  that  this  obligation,  which 
jireviously  applied  only  to 
recordkeeping  transfer  agents,  will  he 
hiirdensome  on  brokers  and  dealers 
because  brokers  and  dealers,  unlike 
transfer  agents,  routinelv  send  out  large 
amounts  of  mail  to  securityholders. 
These  commenters  argued  that  a  single 
item  of  correspondence  easily  could  he 
returned  as  undeliverahle.  jierhajis  even 
by  mistake.  **'  One  of  the  commenters 
suggested  that  the  Commi.ssion  niodifv 
the  rule  to  expand  the  nuinher  of 
returned  correspondence  to  “no  less 
than  three  before  deeming  a  shareholder 
lost.”^"  The  other  commenter.  while  not 
addressing  a  minimum  quantity  of 
returned  items,  suggested  limiting  the 

'■•l.'j  U-.S.C.  7«<:(ii){4). 

"•  l.S  U..S.(:.  78(:(ii)(.')). 

Stfu.  <■.«..  suimi  null!  :12. 

l.<!lli:rs  Irom  WFA  mill  .SII'MA.  sn/in/  niilo  14. 

''' Ani)llii!i'  noniiniinliir  iiiiostionnil  llin  iisii  ol  Ihii 
Innn  "rnlurnoil  ns  uniiiiiivorahli!"  in  pm-ii^rii|)h 
(l))(2)  1)1  till!  mil!,  iissnilin}^  lliiit  no  oni!  i;mi  provn 
llial  i:i)rri!spi)nili!ni:i!  rotiirnnil  liv  llio  U..S.  I’oslal 
.Snrvici!  is  nniinlivnralili!.  l.ollor  lioni  l’n!si:i)ll 
l/ivi!rn.  supra  noli!  14.  'I'lii!  (ioininission  nolos  llial 
llii!  lorin  "unilolivoralili!".  a  lorm  ol  lhi!  II.S.  I’oslal 
.Si!rviia!.  has  hnon  in  paragraph  (l))(2)  ol  Kiilo  17Ail- 
17  sini:i!  Ilii!  original  ruin's  ailoplion  in  1‘ll)7.  anil 
iinlil  rt!i:i!ipl  ol  lliis  noinninni.  Ihn  Ciomniission  hail 
nnvnr  ninnivnd  a  rnipinsl  lor  f'uiilanci!  or  a  rnporl  ol 
nonhision  connnrnin”  Ihn  Innn.  .Accorilingiv.  al  Ihis 
linin.  Ihi!  ('.onnnission  ilons  nol  hnlinvn  Ihnrn  is 
suliicinnl  basis  lor  suhsliliilin^  anolhnr  Inrin  in  Ihn 
rnin. 

■^’’la'llnr  Irom  WF.A.  supm  noln  14. 


categories  of  correspondence  that  trigger 
the  lost  securityholder  designation  to 
“annual  tax  forms  ((^.g..  Forms  lOtIt)), 
returned  checks,  or  account  statements 
returned  in  two  consecutive  periods.”  '" 

'file  (lommission  notes  that  the 
imrpose  of  Rule  1 7Ad-l  7  has  been  to 
make  certain  that  records  of  transfer 
agent.s — and  now  brokers  and  dealers — 
reflect  the  correct  addres.ses  for 
securityholders.  Because  of  the 
importance  of  having  accurate  records 
and  of  maintaining  contact  with 
securityholders,  the  rule  as  adopted  in 
1997 — the  version  the  (Commission  is 
directed  by  (Congre.ss  to  extend  to 
brokers  and  dealers — provides  that  the 
obligation  to  search  for  a  lost 
securityholder  should  attach  when  the 
first  item  of  any  type  of  corresiiondence 
is  returned  as  undeliverahle. The  1997 
rule  recognized  that  a  loss  of  contact 
with  a  securityholder  does  not  turn  on 
the  nuinher  or  nature  of 
correspondence,  sinijdy  that 
correspondence  was  returned  as 
undeliverahle.  This  objective  and 
rationale  for  the  rule  conditioning  “lo.st 
.securityholder”  status  on  a  single  item 
of  any  correspondence  remain  whether 
the  records  of  a  transfer  agent  or  a 
hroker  or  dealer  are  concerned.  In 
addition,  we  note  that  to  help  make  sure 
that  the  item  was  not  returned  because 
of  simple  addressing  error  of  the  .sender 
or  delivery  error  of  the  |K)st  office.  Rule 
17Ad-17  provides  in  paragrajih  (l))(2)(i) 
that  if  the  .sender  resends  the  returned 
item  within  one  month  of  its  return,  the 
sender  does  not  have  to  consider  the 
securityholder  lo.st  until  the  item  is 
again  returned  as  undeliverahle. 
(Con.sequently,  brokers  and  dealers  will 
have,  as  do  transfer  agents,  a  way  to 
confirm  that  an  item  that  is  returned  as 
undeliverahle  is  actually  undeliverahle 
(/.e.,  was  not  returned  because  of  error) 
before  the  nujuirement  to  search  for  the 
lo.st  .securityholder  attaches. 

1’herefore,  the  (Commission  has 
determined  not  to  adojit  the  suggestions 
to  delay  a  broker’s  or  dealer's  obligation 
to  .search  until  .several  items  or  .some 
s])(!cific  tyjie  of  corresjiondence  have 
been  returned  as  undeliverahle. 

c.  Other  Issues  Regarding  Lo.st 
Securityholders 

One  commenter  suggested  that  if  the 
jirojio.sed  amendments  to  Rule  17Ad-17 
were  adojited.  the  rule  should  make 
clear  that  a  hrokin  's  or  dealer’s 
obligation  to  .search  for  lost 
.securityholders  ajijilies  to  the  same 
univer.se  of  securities  to  which  a 

•"  l.i!lli!i-  Irom  .SIFMA.  supra  noli!  14. 

••-Kuli!  17Ail-17  Ailopliii}*  Roloiisi!.  supra  noli! 

18. 


registered  transfer  agent’s  obligation 
a|)j)lies,^"  which  the  commenter  views 
as  limited  to  Section  12  securities.'-'  As 
.stated  jneviously.  Section  17A(g)  of  the 
ICxchange  Act  includes  no  indication 
that  Congress  intended  to  limit  a  broker- 
dealer’s  obligation  under  this  rule  to 
Section  12  securities.  In  addition,  a 
transfer  agent’s  obligations  under  Rule 
17Ad-17  are  not  limited  to  Section  12 
securities.  While  a  transfer  agent  is 
r(!(|uire(l  to  regi.ster  with  the 
(Commi.ssion  only  if  it  services  one  or 
more  Section  12  securities.'*'’  once  a 
transfer  agent  is  registered,  its 
obligations,  including  its  search 
obligations  under  Rule  1 7A(1-1 7,  are  not 
limited  to  Section  12  .securities. 

The  commenter  also  states  that  if  a 
transfer  agent  has  contractually  agreed 
to  search  for  the  lo.st  securitvholders  of 
a  jiarticular  issuer,  then  no  jirincijial 
underwriter  or  selling  hroker  of  that 
issuer’s  securities  should  he  obligated  to 
search  for  the  same  lost 
securityholders. Section  17A(g)  of  the 
Exchange  Act  does  not  limit  its  directive 
to  extend  Rule  17Ad-17  to  a  hroker  or 
dealer  where  some  third  jiarty  may  have 
sejiarate  cau.se  to  search  for  lost 
securityholders  that  may  he  searched  for 
by  that  hroker  or  dealer,  whether  that 
sejiarate  cau.se  is  jirivate  contract  or 
otherwi.se.  Rather,  the  language  of 
Section  17A(g)  sugge.sts  that  (iongress 
intended  transfer  agents,  brokers,  and 
dealers  all  to  have  search  re(juirements 
with  resjiect  to  the  securityholders  on 
their  records.  Such  interjiretation  of  the 
statute  is  consistent  with  the  fact  that 
brokers'  and  dealers’  records  will  have 
certain  information  about 
securityholders  that  is  not  available 
from  the  records  of  transfer  agents  and 
vice  ver.sa.  We  believe  that  Congress 
intended  the  Rule  17Ad-17 
amendments  to  extend  the  benefits  of 
the  search  recjuirements  to  the 
additional  .securityholders  available  on 
the  records  of  brokers  and  dealers,  not 
limit  such  nujuirements  to  the 
securityholders  available  on  the  records 
of  transfer  agents. 

2.  Recjuirements  Ajijdicahle  to  Faying 
Agents 

New  jiaragrajih  (c)  of  Rule  17Ad-17 
imjdements  the  statutory  directive  of 
Section  17A(g)  of  the  Exchange  Act  by 
recjuiring,  among  other  things,  that  a 
jiaying  agent  mu.st  jirovide  to  each 
unresjionsive  jiayee  a  single  written 
notification  no  later  than  seven  months 

‘  ’  l.(!ll(!r  Irom  Aniniily  Cnmmilloi!,  supra  noli!  14. 

■"  Fxilianf^i!  .Xi:!,  .Soolion  12.  78  II..S.(;.  78/. 

l!lxi:h:m<>i!  Ai:l  .Soclion  17A((:)(1).  l.S  ll..S.(;.  78i|- 

1F)(1). 

"9.i!ll(!r  Irom  Annuilv  Commillnn.  supra  nolo  14. 
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after  the  sending  of  any  not  vet 
negotiated  elieck  to  inform  the 
unresponsive  ))ayee  tliat  the 
nnres])onsive  ])ayee  has  l)e(m  sent  a 
check  that  has  not  yet  l)e(!n  negotiated. 

'file  (Commission  is  adopting  Rule 
17Ad-17  largely  as  propo.sed.  However, 
as  (le.scriheil  below,  the  (Commission  is 
adopting  the  term  “unresponsive  ])avee” 
throughout  Rule  17Ad-17(c)  in  lieu  of 
“missing  securityholder”  because  of  the 
potential  for  confusion  and 
misinterpretation  by  paying  agents  and 
other  ])arties.  In  addition,  also  as 
described  below,  the  (Commission  is 
providing  additional  guidance  about 
when  certain  of  the  recpurements 
a])plicahle  to  paying  agents  apply, 
clarifying  when  notifications  must  he 
sent  by  paying  agents,  and  modifying 
])aragraphs  (c)(1)  <nid  (c)(3)  from  the  text 
of  the  Proposing  Release  to  allow  the 
r(!(]uisite  calcnlations  to  rely  on  days  as 
well  as  months. 

a.  Definition  of  “Raying  Agent” 
Consistent  with  the  definition  in 
S(!ction  17A(g)(l)(D)(ii)  of  the  Exchange 
Act,-‘7  new  paragraph  (c)(2)  of  Rule 
17Ad-17  defines  “paying  agent"  to 
“include  any  issuer,  transfer  agent, 
broker,  dealer,  investment  adviser, 
indenture  trustee,  custodian,  or  any 
other  person  that  acc;epts  payments  from 
an  issuer  of  securities  and  distributes 
th(!  payimaits  to  tin;  holders  of  the 
security.”  One  comimmter  stated  that 
the  rule’s  pro})osed  definition  of 
“paying  agent”  is  very  broad  and  that 
not  all  of  the  term’s  covered  entities  are 
registered  with  the  Commission.-*"  The 
commenter  akso  noted  that  the  ])roposed 
definition’s  u.se  of  the  tta  in  “any  other 
person”  covers  entities  that  are  outside 
the  (Commis.sion’s  jurisdiction,  'fliis 
commenter  further  suggested  that  the 
rule’s  definition  of  “paying  agent” 
might  he  revised  and  shortened,  and 
because  the  rule  will  include  the 
t:om])rehensive  term  “any  other 
person,”  .some  of  the  other  categories  in 
the  definition  coidd  he  eliminated. 

The  Commission  understands  that  the 
term  “paying  agent”  applies  hroadlv, 
but  believes  this  ex])ansive  definition  is 
consistent  with  congre.ssional  intent  in 
light  of  the  precise  language  recjuiring  a 
range  of  sj)ecific  entities  to  he  included 
in  the  definition.  While  the  Commission 
recognizes  that  some  of  tlu;  entities 
covered  hv  the  definition  of  “paying 
agent”  are  not  rciquired  to  he  registered 
with  the  Commission,  the  (Commission 
believes  that  the  broad  definition  of 
“paying  agent”  in  Section  17A(g)  of  the 
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Exchange  Act  provides  the  Commission 
with  authority  with  resjject  to  such 
entities  for  jmrpo.ses  of  Ride  17Ad— 17. 
(Conseipiently,  the  (Commission  is 
adopting  as  jiroposed  the  statutory 
language  defining  “paying  agent” 
specifically  drafted  by  (Congress  for 
inclusion  in  Ride  17Ad-17. 

Another  commenter  stated  that  the 
term  “jiaying  agent”  should  he  defined 
to  exclude  any  broker,  dealer,  transfer 
agent,  investment  adviser,  indenture 
trustee,  custodian,  or  any  other  person 
that  is  not  contractually  obligated  to 
distribute  money  received  from  an 
i.ssuer  to  an  issuer’s  securityholders.-*" 
Because  (Congre.ss  sjiecifically  provided 
a  broad  statutory  definition  of  “paying 
agent”  that  exjiressly  includes  entities 
that  accept  jiayments  from  issuers  of 
securities  and  distributes  those 
payments  to  the  holders  of  securities 
and  does  not  limit  this  definition  to 
circum.stances  in  which  there  is  a 
contractual  obligation,  the  (Commission 
is  not  adopting  a  more  narrow  definition 
of  ])aying  agent  than  jirovided  by  the 
statute.'’'" 

'rhis  commenter  also  suggests  that  the 
rule  should  exempt  i.ssuers  that  contract 
with  other  jiaying  agents  from  the 
reipiirement  to  jirovide  written 
notification  to  persons  with  checks  that 
are  not  yet  negotiated.  The  (Commission 
does  not  inter])ret  the  definition  of 
“paying  agent”  to  ajiply  to  an  issuer  that 
has  contracted  with  another  entity  to  act 
as  the  i.ssner’s  “])aying  agent”  and  that 
is  not  itself  distributing  pavments  to 
securityholders;  accordingly,  the 
(Commission  does  not  believe  a  specific 
exemption  is  reejuired. 

h.  Definition  of  “Missing 
Securityholder”  and  “Unresponsive 
Payee” 

New  paragraph  (c)(3)  of  Rule  17Ad- 
17,  consistent  with  Section 
17A(g)(l)(D)(i)  of  the  Exchange  Act,"’* 
])rovides  that  a  securityholder  will  be 
considered  an  “imresjionsive  payee”  if 
a  check  that  is  sent  to  the  securitvholder 
is  not  negotiated  before  the  earlier  of  the 
jiaying  agent’s  sending  the  next 
regularly  scheduled  check  or  the 
elajjsing  of  six  months  after  the  sending 
of  the  not  yet  negotiated  check. 

As  ado])ted,  jiaragraph  (c)(3)  u.ses  the 
term  “unresj)onsive  payee”  instead  of 
the  term  “mi.ssing  securityholder,” 
which  is  used  by  .Section  17A(g)  of  the 
Exchange  Act  and  by  the  inojio.sed  rule. 
Five  commenters  ohjecteil  to  the 
])roposed  rule’s  u.se  of  the  term  “mi.ssing 
.securityholder,”  asserting  that  the  new 
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term:  (1)  Would  he  confu.sed  with  the 
rule’s  existing  term  “lo.st 
.securityholder”;  (2)  is  a  misnomer 
hecaiKse  it  does  not  actually  involve 
securityholders  that  are  mi.ssing  hut 
simjily  .securityholders  who  have 
uncashed  checks;  and  (3)  should  he 
replaced  by  a  more  descriptive  term  like 
“unresponsive  payee”  or 
“securityholder  with  an  uncashed 
check. In  light  of  these  comments, 
the  Uommission  is  adopting  the  term 
“unresponsive  payee”  in  connection 
with  the  reiiuirements  of  Rule  17Ad-17. 
While  “mi.ssing  securityholder”  was 
expressly  set  forth  for  jiurjiDses  of  this 
rule  by  Congre.ss  in  Section 
17A(g)(l)(D)(ii)  of  the  Exchange  Act,  the 
potential  for  confusion  with  the  term 
“lost  securityholder,”  as  defined  since 
1997  in  paragraph  (h)(2)  of  Ride  17Ad- 
17.  by  paying  agents  and  others  is 
apparent  from  the  comments.  In 
addition,  as  a  defined  term,  an 
alternative  term  can  he  used  without 
potentially  frustrating  the  intent  of 
Congress  in  its  carefully  detailed 
reiiuirements  applicable  to  paving 
agents.  The  C.ommission  therefore 
believes  that  the  term  “unresponsive 
payee” — suggested  by  .several 
commenters — is  a  suitable  alternative  to 
“missing  securityholder.” 

One  commenter  suggested  that  the 
term  “imresiionsive  pavee"  should 
apjily  only  to  natural  ])ersons  in  order 
to  he  consistent  with  the  reiiniremenls 
applicable  to  “lo.st  securityholders.”  '’" 
The  (Commission  agrees  with  the 
commenter  that,  with  respect  to  lost 
securityholders,  paragraph  (a)(3)(iii)  of 
Rule  17Ad— 17  limits  the  re(]uired 
searches  to  natural  persons. '■•*  However, 
unlike  with  respect  to  a  lost 
securityholder,  the  paying  agent  will 
have  no  indication,  such  as  returned 
mail,  that  it  has  an  incorrect  address  for 
the  unresponsive  payee.  The  jiaving 
agents  will  only  know  that  the  check 
.sent  to  the  investor  has  not  been 
returned  as  undeliverahle  and  that  the 
inve.stor  has  not  negotiated  the  check. 
Therefore,  the  notices  required  by  Rule 
17Ad-17  could  he  jiroperly  sent  to  the 
inve.stor’s  address  on  the  records  of  the 
paying  agent  without  the  need  for  a 
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datal)ase  search  to  determine  the 
investor's  correct  address.  In  addition. 
.Section  17A(g)  of  the  Exchange  Act 
provides  no  indication  that  (Congress 
intended  to  limit  a  j)aying  agent’s 
obligation  to  natural  j)ersons. 
Accordingly,  the  (k)nnnission  has 
determined  not  to  limit  the  meaning  of 
“unresponsive  j)ayee”  to  natural 
p(!r.son.s. 

'I’wo  commenters  sugge.sted  that  the 
('.ommission  clarifv  that  a 
securityholder  may  he  deemed  an 
unres|)onsive  payee  for  pnrpo.ses  of 
paragra])h  (c)  of  Rule  17Ad-17  for 
liaving  failed  to  cash  a  check,  hut  that 
such  status  will  not  resnlt  in  his  being 
deemed  a  lost  securityholder  for 
purposes  of  paragraph  (a)  nnle.ss  that 
l)er.son  specifically  meets  the  definition 
of  “lost  .securityholder”  in  j)aragraph 
(1))(2)  of  Rule  17Ad-17.^’'’  The 
Commi.ssion  agrees.  The  rule  as 
amended  would  not  re(]uire  a  })erson  to 
1)(!  deemed  a  lost  .securityholder  just 
h(!cause  he  has  been  classified  as  an 
nnre.si)onsive  pav(ie.  For  a 
securityholder  to  he  deemed  a  lost 
.securityholder,  the  .securityholder  must 
specifically  meet  the  definition  of  “lost 
secnritvholder"  in  j)aragraph  {h)(2)  of 
Rule  17Ad-17. 

A  commenter  askiul  how  long  a 
|)erson  who  hiicomes  an  unresponsive 
])aye(!  will  remain  in  that  status. .Such 
.status  will  cease  when  the 
.securityholder  negotiates  the  check  or 
checks  that  can.sed  the  .secnritvholder  to 
1)(!  classified  as  an  nnres])onsive  ])ayee. 

In  response  to  this  comment,  the 
(Commission  has  revi.sed  |)aragraph 
(c)(3)  of  Ride  17Ad-17  to  clarify  this 
|)oint. 

A  commenter  iiupiired  about  the 
situation  where  an  unresponsive  pavee 
either  becomes  a  lost  securityholder  or 
is  known  to  have  died.^’^  Under  Rule 
17Ad-l  7(c)(1).  if  an  imnisjjonsive  jjayee 
would  he  considered  a  lost 
securityholder  by  a  transfer  agent, 
broker,  or  dealer,  the  paying  agent 
would  not  he  reipiired  to  send  the  notice 
of  an  imnegotiated  check  to  the 
unresjionsive  payee  until  such  time  as 
the  paying  agent  obtains  a  good  address 
to  send  the  notice.  At  such  time,  the 
investor  would  no  longer  hi;  a  lo.st 
.securityholder.  In  response  to  this 
comment,  the  (Commission  has  revised 
the  rule  text  of  paragrajih  (c)(1)  of  Rule 
17Ad-17  to  clarify  this  jioint.  However, 
with  resjiect  to  an  unresponsive  jiayee 
that  is  known  to  have  died,  the  paying 
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agent  would  still  have  the  obligation  to 
send  the  notice  of  an  unnegotiated 
check.  The  fact  that  a  secnritvholder  has 
died  does  not  in  and  of  itself  meati  that 
there  is  not  a  good  address  to  .send  the 
notice,  and  such  notice  could  he  of 
benefit  to  the  deceasiul  securityholder’s 
estate.  The  paying  agent  will  not  know 
if  and  how  checks  ultimately  will  he 
negotiated  by  the  trustee  or 
administrator  of  the  estate. 

This  commenter  also  iiuiuired  about 
an  unresponsive  jiayee  who  has 
received  one  or  more  checks  from  a 
paying  agent  on  a  monthly  basis  hut 
who  has  not  negotiated  any  check.-'*’* 
Sjiecifically,  the  commenter  (jne.stioned 
whether  there  would  he  a  notification 
recjuirement  if  the  unresponsive  payee 
were  to  negotiate  the  ch(K;k.s  before  the 
“six  month  period  has  lajised”  per 
jiaragraph  (c)(3)  of  Rule  17Ad-17.  We 
note  that  if  an  unresponsive  payee  were 
to  negotiate  a  check  before  the  elapsing 
of  six  months  after  the  jiaying  agent  sent 
the  check.  Rule  17Ad-17  would  not 
reiiuire  the  paying  agent  to  send  the 
notice  retpiired  in  paragraph  (c)(1)  of  the 
rule  for  that  check. 

c.  Definition  of  “Regularly  .Scheduled 
("heck” 

The  term  “regularly  scheduled  check” 
in  .Section  1 7A(g)(l  )(D)(i)  of  the 
Exchange  Act  is  not  defined  by  the 
statute.  One  commenter  suggested  that 
the  term  should  refer  to  checks  that 
securityholders  have  made 
arrangements  to  have  .sent  to  them  on  a 
“jire-sjiecified,  regularly-scheduled 
basis”  and  that  the  term  should  not 
include  ad  /loc  checks. •'**'  Another 
commenter  noted  that  imnegotiated 
checks  from  jiaying  agents  are  not 
necessarily  related  to  scheduled  interest 
and  dividend  jiayments  and  may  not 
even  he  regularly  scheduled.'*"  A  third 
commenter  suggested  the  notification 
requirement  should  apjilv  onlv  to  those 
checks  sent  to  the  securityholder  by  the 
paying  agent  jnirsuant  to  its  contractual 
obligation  to  pass  along  dividends  and 
other  distrihutions  from  an  issuer  to  the 
securityholder  and  should  not  apjily  to 
imnegotiated  checks  .sent  by  the  jiaying 
agent  to  third  parties  on  behalf  of  the 
securityholder  or  to  unregistered  checks 
that  constitute  the  inoceeds  of  a  sale.'*' 

Hongress,  in  drafting  .Section 
17A(g)(l)(13)  of  the  Exchange  Act,  did 
not  limit  the  meaning  of“regularlv 
scheduled  check”  to  such  instruments 
as  “interest  and  dividend  checks”  or 
mention  established  "arrangements”  in 
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this  connection.'**^  In  addition,  .Section 
17A(g)(l)  is  captioned  “Due  Diligence 
for  the  Delivery  of  Dividends,  Interest, 
and  Other  Valuable  Fro|)erty  Rights”. 

On  the  other  hand,  (kmgress  did  refer  to 
“regularly  scheduled  checks”  in 
defining  who  would  (]ualify  as  an 
unresponsive  jiayee,  rather  than  siinjily 
“checks.”  Therefore,  for  purposes  of 
Rule  17Ad-17.  we  are  inter]neting  the 
term  “regularly  scheduled  check”  to 
include  not  only  checks  for  interest  and 
dividend  payments  hut  also  anv  other 
regularly  scheduled  periodic  |)ayment.s 
from  an  issuer  of  securities  to  he 
distributed  to  securityholders  as  a  class. 
Accordingly,  the  term  “regularly 
.scheduled  check”  would  not  include 
checks  for  payment  solelv  to  an 
individual  securityholder  and  not  to  a 
class  of  securityholders  pursuant  to 
sjiecific  arrangements  established  at  the 
re(|uest  of  the  securityholder  or  to  third 
parties  on  behalf  of  the  secnritvholder. 

d.  Notification 

In  the  Projiosing  Release,  the 
(kimmi.ssion  j)ro])osed  to  incorjiorate 
the  statutory  definition  of  “missing 
.securityholder”  from  .Section 
17A(g)(l)(D)(i)  into  subparagrajih  (c)(3) 
of  Rule  17Ad-17.'**'  Sjiecifically,  the 
pro])o.sed  rule  staled,  ‘Tribe 
.securityholder  shall  he  considered  a 
missing  securityholder  l/.e.,  an 
unre.s|)on.sive  ]iayee|  if  a  check  is  .sent  to 
the  .securityholder  and  the  check  is  not 
negotiated  before  the  earlier  of  the 
paying  agent’s  sending  the  next 
regularly  scheduled  check  or  the 
elajising  of  six  (ti)  months  after  the 
sending  of  the  not  yet  negotiated 
check.” 

Two  commenters  .stated  that  some 
regularly  scheduled  distributions  hv 
jiaying  agents  are  made  on  a  monthly 
cycle. '*^  In  such  a  situation,  they  suggest 
that  a  securityholder  who  did  not 
negotiate  a  check  sent  to  him  or  her 
could  become  an  unresponsive  payee 
within  one  month  (i.e.,  at  the  time  of  the 
next  regularly  scheduled  check).  One  of 
the  commenters  .stated  that  this  monthly 
interval  would  frequently  overlap  the 
timeframe  in  which  pavees  routinelv 
negotiate  their  checks. '*•'*  The  other 
commenter  likewise  stated  that,  as  a 
jiaying  agent,  it  provides  many  clients 
with  services  that  include  payment  of  a 
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monthly  dividend.'^*  As  an  example,  the 
commenter  noted  that  if  a 
.securityliolder  has  mail  held  for  himself 
or  herself  at  one  location  while  In;  or 
.she  spends  part  of  the  year  at  another 
location,  as  many  retirees  do,  chec:ks 
may  not  he  delivered  to — let  alone 
negotiated  hy — the  ])ayee  before  the  next 
monthly  check  is  sent.  This  commenter 
suggested  that  it  would  he  more 
practical  to  have  a  longer  time  for  the 
nuiuired  notification  of  a  check  that  was 
not  negotiated  and  for  the  triggering  of 
“unresponsive  payee"  status  in  those 
circumstances.  One  of  the.se 
commenters  recommended  a  minimum 
time  of  not  less  than  (iO  days  from  the 
|)ayal)le  date  of  a  dividend  or  from  the 
sending  of  a  check  before  notification  to 
an  unre.sj)onsive  payee  would  have  to  he 
made.“^ 

'I’he  Commission  notes  that  the  paying 
agent  would  have  to  send  only  one 
notification  for  a  given  check  and  that 
such  notification  could  he  sent  along 
with  another  check  or  other  suh.secjuent 
mailing.  In  addition,  the  Commission 
notes  that  while  a  jjarticular  ])ayee 
receiving  monthly  checks  may  become 
an  “unresponsive  payee”  after  a  single 
month,  the  retpiirement  to  provide  an 
actual  notification  to  the  payee  allows  a 
full  .s(;ven  months  following  the  sending 
of  the  nnnegotiated  tiheck  (/.e.,  about  six 
months  in  the  case  of  an  unnegotiated 
monthly  check)  before  the  paying  agent 
must  send  .such  notification.  As  clarifi(!d 
in  Rule  17Ad-1 7(c)(1),  if  the 
unre.sponsive  payee  negotiates  the  check 
in  that  seven-month  interval,  he  or  she 
will  no  longer  he  an  unre.sj)onsive  payee 
and  no  notification  will  need  to  he  sent. 
Accordingly,  the  Commission  does  not 
at  this  time  believe  there  is  a  need  to 
create  an  initial  8()-dav  period  or  other 
time  frame  before  which  notifications 
would  not  he  required.  In  any  case,  the 
timeline  for  qualifying  as  an 
unresjjonsive  payee  and  the;  related 
notification  duty  are  .statutory 
nupiirements  that  ar(!  set  forth, 
respective! V,  in  Sections  17A(g)(l)(D)(i) 
and  17A(g)h)(A)  of  the  Exchange  Act.'‘« 

'I'wo  commenters  asked  if  a  paying 
agent  may  issue  one  generic  notification 
to  alert  an  unresponsive  ])avee  of 
multiple  checks,  perhajis  from  different 
issuers,  that  remain  nnnegotiated  for  the 
.seven-month  measuring  jjeriod.'*'' 
Section  17A(g)(l)(A)  of  the  Exchange 
Act  recpiires  that  the  paying  agent 
“jjrovide  a  single  written  notification  to 
each  |nnre.sj)onsive  payee]  that  the 

troin  MNY  Mnlloii.  sn/w/  noti;  14. 

'>^l.t!nor  from  {kjmpiitorslian!.  supra  iiolt!  14. 

''«15U..S.(;.  78ci-l(o)(l)(l))(i);m(l  78q-l(o)(l)(A). 

Lotlois  froin  Ifl  amt  15NY  Motion,  supra  nolo 
14. 


lunresjionsive  payee]  has  been  .sent  a 
check  that  has  not  yet  been  negotiated.” 

It  is  not  clearly  stated  in  the  statute 
whether  the  jiaying  agent  must  provide: 
(1)  A  single  written  notification  to  oach 
iinivsinynsivn  pavm^  who  has  been  sent 
a  check  that  has  not  yet  been  negotiated: 
or  (2)  a  single  written  notification  to  the 
unresponsive  jiayee  for  acwh  chock  that 
has  been  sent  Init  has  not  yet  been 
negotiated.  'I’lie  Commi.ssion  believes 
that  the  apparent  congre.ssional  purpose 
of  Section  17A(g)(1)(A)  is  to  help  ensure 
that  securityholders  receive  and  have 
the  benefits  of  their  di.strihution  checks, 
which  can  he  accomplished  through  a 
notice  covering  one  or  multiple  checks. 
While  a  jiaying  agent’s  per-check  notice 
may  focus  a  securityholder’s  attention 
on  each  check,  a  notice  covering 
multijile  checks  may  serve  as  a  signal  to 
a  securityholder  that  there  is  an  i.ssue 
with  systems  or  methods  used  by  that 
securityholder  for  negotiating  checks 
from  that  jiaying  agent.  Accordingly,  we 
interjiret  the  statutory  language  as 
jiermitting  either  ajijiroach  to  he  used  liv 
a  Jiaying  agent,  jirovided  that  the 
ajijilicahle  time  recjuirements  of  Rule 
17Ad— 17 — in  jiarticular,  the  seven- 
month  measuring  interval — are  met  with 
resjiect  to  each  individual  check.  For  a 
notice  covering  multijile  checks,  this 
interjiretation  means  that  the 
notification  must  sufficientlv  identify 
each  not  yet  negotiated  check  and  that 
the  notice  must  he  sent  to  the 
unresjionsive  jiayee  no  later  than  seven 
months  after  the  sending  of  the  oldest 
not  yet  negotiated  check  that  is  covered 
hy  the  notice. 

Commenters  further  suggested  that  a 
check  that  has  not  yet  been  negotiated 
should  he  excluded  from  notification 
requirements  if  the  check  is 
“redejiosited”  into  the  securityholder’s 
account.  One  commenter  suggested  that 
such  check  redejiositing  should  occur 
within  six  months  of  its  issuance. The 
Commission  understands  these 
comments  to  mean  that  the  checks  or 
equivalent  funds  would  he  dejiosited 
into  the  securityholders’  brokerage  or 
other  accounts  with  no  record  of  the 
holders’  jiotential  .status  as 
unresjionsive  jiayees.  While  we 
recognize  that  the  dejiosit  of  a 
jireviously  issued  check  into  the 
account  of  a  securityholder  would  have 
the  effect  of  assuring  that  the  funds 
rejire.sented  hy  the  check  are  no  longer 
held  in  abeyance  and  are  available  to 
benefit  the  .securityholder,  there  is  no 
evidenc:e  to  sugge.st  that  it  was  ('ongress’ 
intent  to  establish  or  encourage  such  a 
dejiository  arrangement  for  a 
securityholder  where  one  did  not  exi.st 


jirior  to  the  transmittal  of  the  check  or 
checks  subject  to  redejiosit.  To  the 
extent  a  sec:urityholder  has  established 
.standing  or  other  jirior  instructions  for 
any  check  or  checks  to  he  dejiosited  into 
its  account  in  a  jiarticular  manner,  a 
c:heck  dejiosited  in  comjiliance  with 
such  instructions  may  jirojierly  he 
considered  to  have  been  negotiated  hv 
the  securityholder  for  the  jiurjio.se  of 
Rule  17Ad-17.  However,  there  is  no 
evidence  to  suggest  (kmgress  intended 
to  allow  Jiaying  agents  to  avoid  the 
notification  requirements  of  Rule  17Ad- 
17  simjily  hy  dejiositing  the  monetary 
equivalent  of  the  uncashed  check  into 
an  account  for  the  unresjionsive  jiayee. 

Another  commenter  observed  that 
broker-dealers  jirovide  jieriodic 
.statements  to  customers  that  include  all 
di.shursements.  including  checks,  and 
that  such  statements  could  .serve  as  the 
notifications  contemjilated  hy  the  rule 
amendments.^'  While  the  Commission 
recognizes  that  generally  all 
transactions,  including  checks,  are 
detailed  in  brokers’  jieriodic  .statements, 
we  do  not  believe  that  such  all-inclusive 
.statements  in  their  jiresent  form  would 
jiresent  the  kind  of  focused  notification 
of  uncashed  checks  that  Congre.ss 
intended  in  enacting  Section 
17A(g)(l)(A). 

Three  commenters  recjue.sted 
clarification  on  whether  the  written 
notification  wouhl  include  electronic 
communications.^- Consistent  with  our 
Jirior  guidance  on  electronic  delivery  of 
customer  disclosures  and  confirmations, 
a  Jiaying  agent  may  jirovide  the  written 
notification  electronically  if  the 
customer  has  affirmatively  consented  to 
receiving  disclosures  generally  in  such 
manner.^-' 

Cue  of  these  commenters  suggested 
that  instead  of  using  the  statutory  terms 
(i  months  and  7  months  as  measuring 
times,  the  rule  could  use  180  calendar 
days  and  210  calendar  days, 
resjiectively,  which  the  commenter 
suggests  are  easier  to  ai:connnodate  in 
accounting  jieriods  and  in  jirogrannning 
.systems.  Accordingly,  to  accommodate 
variances  in  entities’  accounting 
jirocedures  and  systems,  the 
Commission  is  adojiting  language  to 
Jirovide  the  ojition  of  using  months  or 
days.  Rule  17Ad-17(c).  as  adojited, 
allows  “(>  months  (or  180  days)”  and  “7 
months  (or  210  days).” 

Lollin'  irom  1(1.  supra  nolo  14. 

I.ollors  from  1(1.  .SIKMA.  and  Ainorican 
Ilankors.  supra  nolo  14. 

"ll.so  ot  llocironii;  Moilia  l)v  Hrokor-lloalors. 
Transtdr  Agonis.  and  Invoslnionl  Advisors  tor 
Oolivorv  of  Infonnalion;  Addilional  Kxainiilos 
Undor  llio  .Socurilios  Acl  of  19;i:i.  .Socurilios 
Lxi.liango  Acl  of  1!KI4.  and  Invoslnionl  Coiniianv 
Acl  of  1(I4()."  (i1  FK  24844  (May  l.'i.  KHHi). 


'"I.ollors  from  1(1  anil  .SIFMA.  supra  nolo  14. 
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e.  Kxein])tion  for  ("hecks  Less  Than  ,S25 

New  |)aragrapli  (c)(4)  of  Rule  17Ad- 
17,  consistent  witli  Rxchange  Act 
.Section  17A(g)(l)(B),  exchules  a  paying 
agent  from  tlie  notification  retpiirements 
where  the  value  of  the  not  yet 
negotiated  check  is  less  than  .S25.^^  One 
commenter  suggested  that  significant 
cost  savings  might  accrue  hv  increasing 
the  rule's  notification  threshold  on 
imcashed  checks  to  .$100.  instead  of 
.S2.5.^'’  The  (iommission  has  determined 
not  to  modify  the  .S25  amount 
estahlished  hy  Section  17A(g)  of  the 
Kxchangt!  Act  for  purposes  of  paragraph 
(c)(4)  of  Rule  17Ad-17  at  this  time, 
which  would  recjuire  deviating  from  a 
specific  (ie  minimis  level  recently 
.selected  hy  (Congress. 

f.  Minimization  of  Disruptions 

In  the  Pro])osing  Release,  the 
{"ommi.ssion  requested  comment  on 
Congress’  directive  in  .Section  17A(g)(2) 
that  “Itlhe  (Commission  shall  .seek  to 
minimize  di.sruptions  to  current  svstems 
n.sed  hv  or  (Jii  behalf  of  paying  agents  to 
process  payments  to  account  holders 
and  avoid  recpiiring  nmlti])le  ])aving 
agents  to  .send  written  notifications  to  a 
missing  security  holder  |/.e., 
unresponsive  payees)  regarding  the 
same  not  yet  negotiated  check."  Two 
commenters  resjjonded  that,  while  there 
would  he  certain  increa.ses  in 
programming  and  admini.strative  costs, 
they  do  not  believe  tin;  amendments 
would  cause  any  significant 
disrn])tions.^'*  \Vith  regard  to  paying 
agents,  the.se  commenters  stated  that  the 
obligation  to  notify  would  fall  only  on 
the  paying  agent  that  holds  the  relevant 
records  and  that,  accordingly,  it  would 
hi!  unlikely  that  multi])le  paying  agents 
would  he  sending  redundant  notices 
about  the  same  checks  to 
securityholders.  We  agree  with  these 
commenters  that  it  would  he  unlikely 
for  multiple  j)aying  agents  to  he  semling 
riidundant  notices  about  the  .same 
checks.  The  (Commission  also  agrees 
with  the  commenters'  views  that  the 
rule  amendments  should  not  cause 
signific.ant  disruptions. 

g.  .State  Escheat ment  Laws 

New  ])aragraj)h  (c)(.5)  of  Rule  17Ad- 
17.  as  reiiuired  hy  Exchange  Act  .Section 
17A(g)(l)((C).^^  provides  that  the 
riiquirements  of  paragraph  (c)(1)  of  Rule 
17Ad-17  “shall  liave  no  effect  on  state 
escheatment  laws."  Two  commenters 
observed  that  future  timelines  for  state 
e.scheatment  practices  are  at  .some  point 


.Soclion  17A(s){l)(B).  l-S  U.S.C:.  7«<i-1  (k)(1  )(H). 
U!lt(!r  from  .SIFMA.  siipni  nolo  14. 

^'•l.(!llors  from  .STA  ;m(l  1(1.  siipni  nolo  14. 
.Soclion  17A({;)(1)(C).  15  U-.S.C.  78(i-l (<■)(!  HC). 


likely  to  conflict  with  the  timeline  for 
notifving  mi.ssing  securityholders."'* 
These  commenters  sugge.sted  that  the 
CCommission  clarify  in  the  ado])ting 
release  how  firms  should  ap|)ly  the  rule 
if  a  conllict  should  ari.se  with  state 
e.scheatment  laws.  Rather  than  addre.ss 
hypothetical  situations  of  what  may 
happen  if  a  conflict  arises  at  some  future 
time  between  federal  and  state  law,  the 
(Commission  will  consider  how  to 
address  any  such  actual  conflict  at  the 
time  it  is  made  aware  that  such  a 
conflict  exi.sts. 

One  commenter  stated  that  language 
in  footnote  15  of  the  Proposing  Rehiase 
con.stituted  an  effort  hy  the  (Commission 
to  “eliminate  federal  preemption 
subtly.”  7!'  Footnote  15  of  the  Pro})o.sing 
Release  staled,  “Generally,  after 
ex])iration  of  a  cia  tain  period  of  time, 
which  varies  from  state  to  state  hut  is 
usually  thriii!  to  .seviin  years,  an  issuer 
or  its  transfer  agent  must  remit 
abandoned  property  (e.g.,  securities  and 
funds  of  lost  securitvholders)  to  a  state’s 
unclaimed  ))ro])erty  administrator 
pursuant  to  the  stale’s  escheatment 
laws.”***’  Footnote  15  of  the  Proposing 
Release  was  not  a  statement  concerning 
federal  preenqition  hut  instead  was 
intended  to  hi!  merely  a  general 
statement  of  the  o])eration  of  state 
escheatment  law.  .Similarlv.  the 
(Commission  is  not  in  this  release  or  in 
Rule  17Ad-17  making  any  statement 
regarding  federal  preem])lion  or 
regarding  jireemption’s  relationship  to 
stale  escheatment  laws. 

3.  Comjjliance  Date 

Three  commenters  reiiuested 
clarification  concerning  the  effective 
and  compliance  dates  of  the 
amendments  to  Rule  17Ad-17.**'  One  of 
these  commenters  suggested  that 
com])liance  with  the  amended  rule  he 
reipiired  12  months  after  its  approval 
date,'*-  as  propo.sed,  and  the  other  two 
commenters  suggested  that  compliance 
with  the  amended  rule  he  required  18 
months  after  the  ajjproval  date  to  allow 


■''l.(!ll(!rs  Irom  \Vl''y\  and  .SII''M.'\.  supra  nolo  14. 
Anollii!!' comintmtiM'.  Marv  I’alinan.  oljsarvad  that 
oni!  way  to  I'osolvi!  (ischoatinonl  prohliaiis  is  “lo 
r(!i|iiiii!  IIh!  sliaroholdctr  lo  Ih!  inldriiKul  ahoul 
inu:lainu!(l  propculv  laws  and  odiicali!  Iluan  on  how 
lo  proviiiil  Ihiiir  invoslinonis  Iroin  giillin}>  liinusl 
ovnr  lo  lh(!  slain  in  Iho  llr.sl  ijlacn.”  hiil  slin  also 
indicaind  lhal  lids  was  prohahiv  iinpossihin.  I.(!llnr 
Iroin  Ms.  I’ulinan.  supra  nolo  14. 

'■'I.ollor  Iroin  I’ro.sc.oll  l.ovorn.  lisp.,  supra  nolo 
14. 

''"l’ro|)o.sin>>  Roloasi?,  supra  nolo  Kl.  This  loolnolo 
is  riiplii^ilod  horiiin  al  nolo  21. 

l.ollors  Iroin  .STA.  1(1.  and  Anmiilv  ('.oininilloo. 
supra  nolo  14. 

“’’I.ollor  from  STA.  supra  nolo  14. 


added  time  for  the  develoinnent  of  new 
systems.**-* 

In  resjionse  to  the  comments,  the 
(Commission  is  making  clear  that  the 
rules  will  he  effective  (it)  days  after 
jiuhlication  in  the  Federal  Register  and 
that  the  compliance  date  will  he  twelve 
months  after  publication  in  the  Federal 
Registiir.  The  compliance  date  is  the 
date  on  which  all  entities  subject  to  the 
requirements  of  the  rule  must  he  in 
comjiliance  with  the  rule.  Although  the 
(Commi.ssion  is  aware  that  changes  to 
systems  require  time  to  plan  and 
imiilement,  we  do  not  find  that  the  two 
commenters  who  re(]uested  additional 
time  sufficiently  justified  their  need  in 
light  of  the  statutorv  directive  and  the 
jiolicy  goals  it  apparently  seeks  to 
advance.  Therefore,  we  are  adopting  the 
comjiliance  date  suhstantially  as 
projio.sed. 

(One  commenter  asked  whether  the 
rule  would  apjily  retroactively,  meaning 
that  notifications  might  he  required  for 
checks  already  outstanding.'*-*  'I’he 
(Commi.ssion  notes  that  the  changes  to 
the  rule  will  apply  only  jfrospectively. 

4.  Ride  15hl-(i:  Notice  to  Brokers  and 
Dealers  of  Rule  Amendments 

Another  commenter  oh.served  that  the 
rule  covers  brokers,  dealers,  transfer 
agents,  and  others  who  may  not  he 
aware  that  the  rule  will  ap])lv  to  them.**'’ 
ft  suggests  a  sejiarate  rule,  referencing 
Rule  17A(1-17,  he  added  to  the 
(Commi.ssion’s  rules  under  Section  15(h) 
of  the  Exchange  Act,  which  apjdies  to 
brokers  and  dealers,  to  keep  brokers  and 
dealers  ajiprised  of  the  requirements. 
The  (Commission  agrees  with  this 
commenter’s  suggestion  and  is  adojiting 
a  new  technical  rule.  Rule  15hl-(j. 
which  will  provide  ongoing  notice  to 
brokers  and  dealers  of  their  obligations 
under  Rule  17Ad-17.**'* 

The  (Commission  is  adojiting  Rule 
151)1-8  .sim])ly  to  ])rovide  ongoing 
notice  to  brokers  and  dealers  of 
amendments  to  Rule  17Ad-17  that 
affect  brokers  and  dealers,  and  it 
imjioses  no  inde])endent  obligation  on 
any  party.  '*7  Rule  15hl-8  is  solely  a 
mechanism  to  ])rovide  additional 
notice — on  an  ongoing  basis — to  certain 
registrants  regarding  amendments  to 
Rule  17Ad-17  that  will  now  impose 
substantive  obligations  on  them  as 


“’‘l/?lli!rs  li-mn  ICI  and  Anmiilv  C()niniill(!i!.  supra 
noli!  14. 

l.(!ll(!r  Iriim  .STA.  sujmi  nolo  14. 

Lollor  Iroin  AHA.  supra  nolo  14. 

Id. 

»^S(-a  li  U.S.C.  553(1)). 
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(lo.scril){!(l  in  the  Proposing  Release  and 
this  relea.se.«« 

5.  Recordkeejjing 

Currently,  Rule  1 7Ad-l  7((:1 
nuiuires  that  every  re(:ordkeej)ing 
transfer  agent  shall  maintain  records  to 
demonstrate  comj)liance  with  the 
naiiiinanents  of  the  rule  (including 
written  procedures  that  describe  the 
transfer  agent's  methodologv  for 
complying}  and  recpiires  that  such 
records  he  maintained  for  a  period  of 
not  le.ss  than  three  years  with  the  first 
year  in  an  easily  accessible  j)lace.’"‘ 
These  recordkeeping  recjinrements  have 
h(!en  j)art  of  Rule  17 Ad-1 7  since  its 
adoption  in  1997.’"  In  the  Projjosing 
Release,  the  Commission  jnopo.sed 
redesignating  paragraph  (cj  as  })aragra|)h 
(dj  and  amending  that  paragraj)h  to 
r(!(]uire  brokers,  dealers,  and  i)aying 
agents  (in  addition  to  transfer  agents}  to 
maintain  such  rec:ords.  The  Commission 
akso  propo.sed  a  conforming  amendment 
to  Ride  17Ad-7(i}’'^  so  that  it  would 
cross-reference  redesignated  paragraph 
(dJ,  rather  than  paragrajih  (c),  of  Rule 
17Ad-17.  The  Commission  received  no 
comments  on  these  jiroposed 
recordkeeping  amendments  and  is 
adopting  them  as  jiroposed,  with  a 
technical  change  to  avoid  unnecessarilv 
dujilicative  language  between  Rule 
17Ad-7(i)  and  Rule  1 7Ad-17(d}.’'* 

(i.  Title 

One  commenter  suggested  that  the 
Commi.ssion’s  proposed  name  for  Rule 
17Ad-17  (“Transfer  agents’,  brokers’, 
and  dealers’  obligation  to  .search  for  lost 
securityholders:  paying  agents’ 
obligation  to  search  for  missing 
securityholders’’}  is  too  long.’"  The 
commenter  suggests:  “Lost  and  missing 
securityholders”  as  the  title  for  Rule 
17Ad-17.  The  Commission  agrees  that  a 
shorter  title  is  ajijirojjriate  and  is 


'"’Till!  adoption  of  Ruin  l-Slil-ti  dons  not  inquirn 
analysis  undnr  llin  Rngulatorv  Flnxiliilily  Ant  or 
nndnr  Ihn  Small  Husinnss  Rngulatorv  Rnl'orcninnnt 
Fairnnss  Act.  .I  filU  and  5  804. 

"''17  CFR  240. 17Ad-l  7(c). 

•“'Fursuant  to  Ruin  17/\d-7(i).  17  CFR  24tl.l7Ad- 
7(i).  transinr  agnnts  liavn  had  to  maintain  rncords  to 
show  thnir  compliance  with  Ruin  17Ad-17.  This 
samn  rnt|uirnmnnt  tor  transinr  agiaits.  hroknrs. 
dnalnrs.  and  paving  agnnts  is  now  stated  nxplicitlv 
in  amended  Rule  17Ad-17.  In  order  to  maintain 
consistniu:y  with  amended  Rule  17Ad-17,  we  have 
adoptiid  a  technical  change  to  Rule  17Ad-7(i)  so 
that  it  will  cross-relerence  new  Rule  17Ad-17(d) 
rather  than  superseded  Rule  17Ad-17(c). 

Roll!  17Ail-1  7  Adopting  Release,  supra  note  18. 
.Section  II. 1?  at  pages  .'i22;i2-.'>22;i:i. 

17  CFR  240.17Ad-7(i). 

Specific.ally.  Rule  17Ail-17(d)  now  re(|uires 
transinr  agents,  brokers,  and  dealers  to  "riitain  such 
records  in  accordance  with  Rule  17Ad-7(i)".  rather 
than  "fora  period  of  not  less  than  three  (;i)  vears 
with  the  first  year  in  an  easily  accessible  place". 

Letter  from  ABA.  sn/ui;  note  14. 


adopting  the  title  “Lo.st  securityholders 
and  imresjionsive  jiavees"  for  amended 
Rnlel7Ad-17. 

III.  Paperwork  Reduction  Act 

As  ex])lained  in  the  Proposing 
Relea.se,  certain  provisions  of  proposed 
amendments  to  Rule  17Ad-17  re(|nired 
a  new  and  mandatory  “collection  of 
information”  within  the  meaning  of  the 
Pa])orwork  Reduction  Act  of  199.5 
(“PRA”).”’’  An  agency  may  not  conduct 
or  sponsor,  and  a  person  is  not  required 
to  respond  to,  a  collection  of 
information  unless  it  dis])lays  a 
c:urrently  valid  control  numher.’"’  In 
accordance  with  44  IJ.S.C.  3507  of  the 
PRA,  the  Commission  submitted  the 
reiiuirements  of  the  proposed 
amendments  to  Rule  17Ad-17  entailing 
a  “collection  of  information”  to  the 
Office  of  Management  and  Budget 
(“OMB”)  for  review  in  accordance  with 
44  ll.S.C:.  3507  and  5  CFR  1320.11,  and 
the  Commission  published  notice 
reipiesting  public  comment  on  such 
reipurements  in  the  Proposing 
Relea.se.’'^ 

The  control  numher  for  this  release  is 
OMB  Control  Numher  3225-0409  and 
the  title  is  “Transfer  Agents’  Obligation 
to  .Search  for  Lo.st  Securityholders  (17 
CiFR  240.1 7Ad-l  7).”  The  (Commission 
anticijiates  changing  the  title  of  the 
collection  to  “Obligation  to  Search  for 
Lo.st  Securityholders  and  Notify 
Unresponsive  Payees”  to  reflect  the 
amendments  to  Rule  17Ad-17  and  the 
change  in  the  title  of  the  rule.’*" 

A.  Simiinarv  of  Co/lfiction  of 
Informotion 

As  adopted,  the  amendments  to  Rule 
17Ad-17  reejuire  a  new  and  mandatory 
“collection  of  information”  within  the 
meaning  of  the  PRA.  This  collection  of 
information  consists  of:  (1)  Brokers  and 
dealers  collecting  information  in  order 
to  coni])ly  with  new  reijuirements  to 
search  for  lost  securityholders  under 
jiaragrajih  (a)  of  Rule  17 Ad-1 7:  (2) 
paying  agents  collecting  information  in 
order  to  comply  with  new  reipiirements 
to  provide  notifications  to  unresponsive 
payees  under  paragrajih  (c)  of  Rule 
17Ad-17:  and  (3)  brokers,  dealers,  and 
(laying  agents  making  and  maintaining 
records  under  jiaragraph  (d)  of  Rule 
17Ad— 17  to  demonstrate  compliance 
with  the  reijuirements  of  Rule  17Ad-17. 
including  written  jirocedures  which 
describe  their  methodologv  for 


■'-44  ik.s.c.  :ir)(n  u/  .sci/. 

'"■44  Ik.s.c.  :i.''>()()((:)(1). 

■17 Propiising  Rohiusi!.  .suu  stipni  noli!  1 :!.  \Vi! 
noli!  thcit  niiilhiir  Rulo  ifihl-li  nor  thu  ainontlmunls 
to  Ruli!  17Ail-7  i'i!i|uiri!  iiny  "r.ollootion  of 
informiition"  within  Iho  moaning  of  Iho  I’RA. 
''".S'oi!  siipm  .Soclion  ll.B.li. 


comjilying.’”'  The  records  required  by 
jiaragrajih  (d)  must  he  maintained  fora 
jieriod  of  not  le.ss  than  three  years,  with 
the  first  year  in  an  easily  acce.ssihle 
jilace,  consistent  with  Rule  17Ad-7(i) 
under  the  Exchange  Act. 

B.  Vso  of  Information 

Brokers  and  dealers  will  use  the 
information  collected  jiursuant  to 
jiciragraph  (a)  of  Rule  17Ad-17 — 
namely,  information  regarding  the 
accounts  of  lost  securitvholders  and  the 
addresses  of  lo.st  .securityholders — to 
engage  in  searches  for  lo.st 
securityholders.  Paying  agents  will  use 
the  information  collected  jiursuant  to 
jiaragrajih  (c)  of  Rule  17Ad-17 — 
namely,  information  regarding  the 
accounts  of  unresjionsive  jiayees  and 
the  status  of  their  negotiations  of  checks 
sent  by  the  jiaying  agent — to  jirovide 
notifications  to  unresjionsive  jiayees 
that  they  have  been  sent  checks  lint 
have  not  negotiated  them. 

The  (Commission  will  u.se  the 
information  collected  under  jiaragrajih 
(d)  of  Rule  17Ad-17  to  monitor  the 
records  made  and  maintained  by  every 
recordkeejiing  transfer  agent,  broker  or 
dealer,  and  jiaying  agent  to  demonstrate 
comjiliance  with  the  riKjuirements  .set 
forth  in  Ride  17Ad-17.  Such  records 
will  include  written  jirocedures  that 
describe  the  entity’s  methodology  for 
comjilying  with  the  rule. 

(>’.  BasfMmdants 

The  Commission  estimates  that 
ajijiroximatelv  4,705  brokers  and  dealers 
would  he  subject  to  jiaragrajih  (a)  of 
Rule  17Ad-17,  which  would  require 
them  to  do  certain  database  searches  for 
their  lost  securityholders.  While 
ajijilicahle  to  all  brokers  and  dealers,  we 
are  estimating  that,  as  a  jiractical  matter, 
jiaragrajih  (a)  will  ajijily  jiriniarilv  to 
tho.se  brokers  and  dealers  that  carry 
securities  accounts  for  customers  (i.e., 
carrying  firms),  of  which  there  are  about 
301  brokers  and  dealers.'"" 

The  (Commission  estimates  that 
ajijiroximately  28.577  entities — i.ssners, 
transfer  agents,  brokers,  dealers, 
indenture  trustees,  and  custodians — 
jiotentially  will  he  subject  to  the 
requirements  of  jiaragrajih  (c)  of  Rule 
17Ad-17.  which  would  reijuire  them  to 


F'nr  till!  ilonnilinn  of  "p;iying  agonl."  .sit 
ilisr.iission  at  .Soot ion  ll.l!.2.a.  stiprii.  For  Ihi! 
ilofinilion  of  "iinro.sponsivi!  payoo."  set^  ilistnission 
at  .Si!i:lion  II.B.2.h.  supra. 

""’Thori!  art!  apinoximalolv  4.70.')  hrokors  anil 
iloalnrs  rogistoroil  with  Iho  Connnission.  aoooriling 
to  lloooinhor  :il .  201 1  FlX'.l  IS  Roporl  ilata.  Of  Ihoso 
ri!gi,strants.  4.404  hrokors  anil  iloalors  olainiotl 
oxoniplions  from  Rulo  l.^r..'!-:!  on  Ihoir  f'lXTI.S 
Roporls.  Aoiairilingly.  Iho  Commission  oslimalos 
that  thoro  aro  approximatolv  :t01  carrving  hrokors 
anil  iloalors  (4.70.')  minus  4.404  oquals  :t01). 
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send  certain  notifications  to 
unresponsive  payees.""  However,  we 
estimate  that  only  approximately  3.03.5 
entities  accept  payments  from  an  issuer 
of  a  security  and  distribute  those 
payments  to  the  holders  of  the  .secnritv. 
thereby  (jualifying  as  “paying  agents" 
for  purposes  of  paragraph  (c)."’-  In 
general,  the  (^ommi.ssion  believes  that  in 
this  specialized  area  mo.st  ])aying  agents 
will  consist  of  the  large  brokers  and 
dealers  and  lai-ge  transfer  agents 
(including  hank  transfer  agents),  firms 
that  typically  .serve  as  financial 
intermediaries  between  issuers  and 
.securityholders. 

All  brokers,  dealers,  anil  j)aying 
agents — an  estimated  total  of  7.439 
entities  — also  will  he  subject  to  the 
recordkeeping  provisions  of  paragrajih 
(d)  of  Rule  17Ad-17,  which  reijuires 
maintaining  records  to  demonstrate 
compliance  with  Rule  17Ad-17. 
including  written  jirocedures  that 
describe  the  entity's  methodology  for 
comj)liance.  Such  records  must  he 
retained  for  not  less  than  thriu?  vears. 
the  first  year  in  an  easily  acce.ssihle 
place. 

I).  lim’isions  to  ]ioi)oi1in}i  ond  Bui  don 
Estimotos 

In  the  Proposing  Release,  the 
Oommission  initiallv  e.stimated  for  the 
purposes  of  Rule  17Ad-17  that,  on  an 
annual  basis:  (1)  Apj)roximately  25().()()() 
.searches  by  brokers  and  dealers  would 
he  reipiired  by  paragra|)h  (a)  of  Rule 
17Ad-17  as  })ropo.sed.  with  each  search 


.\s  (liscussod  ill  .Sm.lions  IV  and  ol  Ilia 
I’nipiisiii”  Knlnaso  and  in  .Snclion  111.1). 2  linlow.  tlin 
2H..'i77  entilins  coinprisi!  aiiproxiinatnly  HI.. '17') 
issnnrs  that  liln  ni|)oi'ls  with  tlin  Onininissinn.  4.7(l.'> 
hroknrs  and  dnalnrs  rngislnrod  with  llio  Ooininissinn 
(si‘i‘ siipni  noli!  1(1(1).  Iranslnr  a{*(!nts  nigistornd 
with  Ilia  Commission.  11.797  invnstnuml  advisors 
raaislai'od  with  tha  Commission.  2(i4  indantura 
tnistaas.  and  S9(i  custodians. 

"’-As  discussal!  balow  at  .Saction  lll.l).2.  tha 
a.stimata  ol  :t.(Kl.'i  payina  aj>ants  comprisas  1  .(CiH 
i.ssuars.  ;i01  hrokarsand  daalars.  .5:i(i  transfar 
a}>ants.  2(i4  indantura  tnistaas.  and  titlti  custodians. 
Whila  ap|>roximataly  ll).:i7!)  issnars  lila  raijorts 
with  tha  Commission,  wa  intarprat  tha  statutory 
dalinition  ot  "payiiif;  af^ant"  to  incinda  only  such 
issnars  (hat  "accaptH  paymants  Irom  an  issnar  ol  a 
.sacnrity  and  distrihntas  paymants  to  tha  holdars  ol 
tha  sacnrity."  a  clausa  that  tha  Commission's 
axparianca  with  tha  machanics  ol  such  paymants 
indiimtas  will  axcluda  tha  vast  majority  ol  issnars. 
Accordingly,  wa  astimata  that  tha  dalinition  will 
axcluda  ap|iroximataly  9l)"o  ol  issnars.  laaviiifi 
l(l"■. — or  approximataly  l.OUK  issnars — as  jiayin^ 
aaiMits.  .Similarly,  hasad  on  tha  Commission's 
axparianca  with  paymants  to  holdars  ol  sacnritias. 
wa  axpact  that  not  all  hrokar-daalars  will  act  as 
paying  aj'an Is;  ralhar.  such  tiinctions  will  larjialy  ha 
parldrmad  hy  carryin};  rirnis.  .Xccordingly.  wa 
assnma  that  all  astimatad  ;iUl  carrying  firms  will  ha 
paying  aganis.  .Saa  siiprci  noln  lOt). 

"’’Tha  astimata  of  7.4;i9  aniitias  comprisas  1 .0118 
issuers.  4.7().'i  hrokars  and  daalars  (holh  carrying 
firms  and  non-carrying  firms).  5'M\  transfar  agents. 
2(>4  indantura  tnistaas.  and  K9ii  custodians. 


taking  approximately  five  minnle.s;  anil 
(2)  iipproximately  50.000  notificalion.s 
by  an  e.stimateil  1.000  paying  agents 
would  he  required  by  ptiragraph  (c)  of 
Rule  17Ad-17  as  propo.sed,  with  each 
notification  taking  apiiroximately  three 
minutes.  We  further  estimated  that  the.se 
searches  and  notifications  would 
require,  resjiectively,  500  and  100  hours 
of  recordkeeping  time.  Accordingly,  we 
estimated  that  the  total  estiniiited 
burden  of  the  proposed  amendments  to 
Rule  17Ad-17  would  he  23,933 
hours."" 

In  res|)on.se  to  the  Projiosing  Release, 
we  received  comments  that  costs  staled 
in  the  Proposing  Release  "likely  are 
greiiter  than  estimated,"  that  the 
“hours  of  work”  and  “estimated  costs 
are  low,”  and  that  “costs  may  he 
higher”  than  e.stimated. In  light  of 
these  comments  and  similar  ones,  the 
('.ommission  has  reexamined  the 
estimates  in  the  Proposing  Relea.se  and 
revised  them  as  described  below. 

1.  Paragrajih  (a)  of  Rule  17A(1-17 
(Ajiplicalion  of  Rule  17A(1-17  to 
Brokers  and  IDealers) 

Under  paragra])h  (a)  of  the 
amendments  to  Rule  17A(1-17,  brokers 
and  dealers  will  now  he  required  to 
conduct  certain  ihitiihase  searches  for 
lost  .securityholders.  Such  diitiihtise 
seiirches  must  he  conducted  without 
charge  to  the  lost  securityholders.  In  the 
Pro])o.sing  Release,  the  (Commission 
stated  that  much  of  the  information 
required  to  he  collected  in  order  to 
effectuate  such  searches  (such  as  the 
'I’lNs  of  lo.st  securityholders)  is  already 
maintained  by  brokers  and  dealers: 
accordingly,  in  many  cases  there  should 
not  he  an  additional  cost  to  the  broker 
or  dealer  to  obtain  the  required 
information.  We  initially  a.ssumed  that, 
with  automated  equipment  and  much  of 
the  information  required  to  he  collected 
already  in  the  possession  of  brokers  and 
dealers,  lo.st  securityholder  searches 
could  he  j)erformed  in  about  two 
minutes.  We  increased  the  e.stimated 
search  time  in  the  Proposing  Relea.se  to 
five  minutes  to  allow  for  additional 
contingencies  that  may  occur  in 
connection  with  ihitaha.se  .searches. 

In  the  Proposing  Release,  the 
(Commission  initially  e.stimated  that 
there  were  5,083  hroker-deiilers 


""  2.Sl).0(K)  soarchos  of  hyo  iiiiiuilos  apioco  would 
r(!(|uir(!  2().8:):t  hoiiis  and  .'iO.ltOO  notifications  of 
Ihroi!  ininiilos  aidoci:  would  roipiiro  2.(i(K)  hours. 
Accordingly,  tho  total  hurdon  would  ho  2:t.9:t;t 
hours  (2().8:t:t  hours  +  2.()0()  hours  +  (iOl)  hours  of 
rocordkooping  tiino).  I’roposing  Kidoasu.  siij)r(i  nolo 
i:t.  at  18.710. 

l.oltor  from  Walls  Fargo,  siiprii  nolo  14. 

""'I.oltor  from  .SIFMA.  supra  nolo  14. 

""  Lollor  from  AHA.  .sii/nu  nolo  14. 


registered  with  the  ("ommission,  who 
would  perform  approximately  25().()0() 
.seiirches  per  year — that  is, 
approximately  4‘)  searches  for  lo.st 
securityholders  per  broker  or  dealer  ])er 
yeiir  (25().()tK)  divided  by  5.083  eqiiiils 
4‘)  seiirches  ])er  broker-dealer),  or  less 
than  one  .search  per  broker-dealer  per 
week.  However,  as  noted  in  section  III.(C 
iihove,  we  anticijiate — and  the 
Pro])osing  Release  assumed — that  Rule 
17Ad-17  will  as  a  practiciil  matter  ajiply 
mainly  to  brokers  iind  dealers  that  carry 
securities  accounts  for  customers  (/.e., 
ciirrying  firms),  which  tend  to  he  tlie 
larger  firms. 

In  reviewing  these  estimates,  some 
commenters  noted  that  burdens 
generally  may  he  higher  than 
anticiiiiited  in  the  Proposing  Release. 
Wells  Fargo  noted  that  .some  project 
costs.  Slid)  as  printing  and  o])erating 
databases,  tend  to  include  as.sociated 
expenses  that  are  not  included  in  the 
broader  categories  such  as  “labor.” 

The  ABA  commented  that  the  “costs 
may  he  higher  than  estimated,”  noting 
further  that  searches  for  lo.st 
securityholders  will  apjjly  to  all  brokers 
and  dealers,  of  which  there  are  more 
than  5,()()(),  and,  while  they  are  assumed 
to  he  already  jierforming  such  work  on 
their  own,  the  ABA  questioned  whether 
some  of  them  may  lack  the  necessary 
systems  and  may  need  to  make 
additional  financial  outlays  in  this 
connection. 

The  (]onnni.ssion  continues  to  believe 
that  carrying  firms,  which  we  estimate 
to  numher  approximately  301,'  "’ 
riqnesent  the  po])nlation  of  brokers  and 
dealers  mo.st  likely  to  he  affected  hv  the 
burdens  as.sociated  with  jiaragraph  (a)  of 
Rule  17Ad-17.  In  addition,  such  brokers 
and  dealers  tend  to  he  larger  than  the 
overall  population  of  firms  and  are  the 
ones  most  likely  to  have  the  systems 
and  jiroces.ses  in  place  for  dealing  with 
searches  for  .securityholders,  including 
lost  securityholders.  In  fact,  members  of 
the  broker-dealer  community  have 
stated  that  these  new  requirements  are 
unnecessary  because  broker  and  dealers 
already  know  how  to  keej)  track  of  their 
customers.  We  also  note  that  brokers 
and  dealers  may  enter  into  commercial 
arrangements  among  them.selves — such 
as  those  between  an  introducing  and  a 
carrying  firm — to  help  ensure 
compliance  with  the  requirements  of 
Rule  17Ad— 17  without  iiniiecessarilv 
hurdensome  system  hiiilds,  just  as  they 
do  in  other  asjiects  of  their  htisine.ss. ' ' ' 


"’'‘l.(!ll(!r  from  Wills  Fargo,  supra  nolo  14. 
"'‘'Lollor  from  AHA.  supra  nolo  14. 

""  Saa  supra  nolo  190. 

' ' '  .Soil  supra  noto  :i:i  anil  aooompanying  loxl. 
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With  res])e(:t  to  spec! fie  burden 
estimates,  eommentcjrs  did  not  address 
the  five  minute  e.stimate  for  the  search 
time  under  paragraph  (a)  c)f  Rule  17Ad- 
17,  hnt  instead  suggested  that  we  should 
increa.se  onr  e.stimates  of  the  nnml)er  of 
.searches  that  would  he  recjuired.  In 
])articnlar,  SIFMA  stated,  “SIFMA 
member  firms  estimate  that  the  nnmher 
of  searches  and  notifications  could  he 
significantly  more  than  the 
Commi.ssion’s  stated  estimate.s — perhajis 
as  much  as  four  times  more."  ' After 
(ivaluatiiig  these  comments,  the 
Commi.ssion  is  retaining  the  estimated 
search  time  hut  has  determined  to 
increase  the  estimat(ul  number  of 
searches  ])er  year  by  brokers  and  dealers 
in  paragraph  (a)  of  Rule  17Ad-17  from 
25().0()()  to  (i.5(), ()()(),'  '■*  which  increa.ses 
the  estimated  total  annual  hourly 
burden  from  20,833  hours  (250, ()0() 
.searches  times  five  minutes,  divided  hv 
()0  minutes)  to  54,100  hours  (050,t)00 
.searches  times  five  minutes,  divided  by 
()0  minutes). The  revised  hourly 
burden  e.stimate  is  the  etjuivalent — on 
average — of  apjjroximately  42  searches 
p(;r  carrying  firm  ])er  week  (050,000 
.s(!arches  divided  by  301  carrying  firms 
divided  by  52  weeks  ecpials  41.5 
.s(;arches  j)er  carrying  firm  jxir  wiuik)  or 
approximately  t)  .searches  per  carrying 
firm  ])er  business  day  (050,000  searches 
divided  by  301  c:arrying  firms  divided 
hv  250  husine.ss  davs  ecjuals  8.() 
searches  jier  carrying  firm  jjer  day).' 

2.  Paragraph  (c)  of  Rule  17Ad-17 
(Re(]uirement.s  Applicable  to  Paying 
Agents) 

Under  amended  paragraph  (c)  of  Rule 
17Ad-17,  a  jjaying  agent  mu.st  ])rovide 
not  less  than  one  written  notification  to 
each  unre.s])onsive  payee  no  later  than 
seven  months  after  such  .securityholder 
has  been  sent  a  check  that  has  not  yet 
been  negotiated.  The  notification  may 
he  sent  with  a  check  or  other  mailing 
subsequently  sent  to  the  unre.s})onsive 
payee  hut  must  he  jirovided  no  later 
than  .seven  months  after  the  .sending  of 
the  not  yet  negotiated  check.  In  the 
Proposing  Release,  the  Commission 


"^l.otliir  IVom  .SIKMA.  supra  noU;  14. 

" ‘I’lio  o.sliinalo  of  2. SO, (UK)  soarcho.s  was  liasial  on 
initial  di.son.ssions  with  participants  in  llic 
sncnritins  indnstrv.  .Sec  I’l'oposiiif'  Koloa.so.  supra 
nol(!  13.  .Sc!Ction  lY.A.  lli(!  incroasc;  to  (i,S0.000 
soai'chos  is  liasful  on  tlu!  .snl>s(upiont  liMalliack  from 
coinnumtcM's.  wlio  sn<;g(!st(!d  that  tho  (!stiinatos 
iniglit  h(!  "as  imicli  as  four  limns  mori!."  .Sim;,  n.g.. 
Inllnr  from  .SlfMA.  supra  noln  14. 

"  ' .S’c'c  Proposing  Knioasn,  supra  noln  13.  .Snclion 
IV.A. 

'  Whiln  calcidating  avnragns  for  |)nrposns  of  tliis 
analysis,  tlu;  (iommission  rncognizns  that  .snarchns 
may  in  fact  hn  clust(!rnd  around  cnriain  datns.  such 
as  flatns  nstahlishnd  by  a  firm's  intnrnal  |)olicins  and 
procndurns  for  conducting  snarchns  or  datns 
nslahlisluKi  hv  Kuln  17Ad-17  ilsnif. 


stated  thiit  the  burden  for  issuing  a 
notification  to  an  unresponsive  payee 
would  he  modest,  itpproximately  three 
minutes,  given  the  existence  of 
automated  systttms  that  can  he  used  for 
these  ])ur])ose.s  in  the  entities  expectttd 
to  1)(!  affected  hv  the  amendments  to 
Rule  17Ad-17.''"* 

In  the  IToposing  Rctlea.se,  the 
Ciommission  initially  estimated  that 
tluM'e  would  he  1, ()()()  entities  acting  as 
paying  agents  that  would  he  affected  hv 
|)aragraph  (c)  of  Rule  17Ad-17.  and  that 
those  entities  would  issue 
ajiproximately  5(),()()()  notifications  per 
yttar  is  ecptivalent — that  is,  50 
notificatitms  per  paying  agent  per  year 
(50.000  notifications  per  year  dividcul  hv 
1 ,000  paying  agents  (xjuals  50 
notifications  per  jiaying  agent  ])er  year), 
or  fewer  than  one  notification  jier 
Jiaying  agent  jier  week  (50  notifications 
jier  jiciying  <igent  jier  year  divided  by  52 
weeks  jier  year  ecjuals  0.90  notifications 
Jier  week). 

Based  on  the  comments  de.scrilied 
above  about  liurdens  being  higher  than 
(istimated  in  the  Projiosing  Relea.se, 
the  Commi.ssion  has  determined  to 
increase  both  its  estimate  of  the  numlKtr 
of  Jiaying  agents  and  its  estimtite  of  the 
numher  of  notifications  that  would  he 
issued  by  such  jiaying  agents.  The 
(Commission’s  initial  estimate  that  only 
1.000  entities  would  he  affected  hv 
jiaragrajih  (c)  of  Rule  17Ad-17  is 
(Kjuivaleiit  to  ajijiroximately  3.5%  of  the 
total  estiimite  of  28,577  jiaying  agent 
candidates  estimated  in  the  Projiosing 
Relea.se  (1,000  divided  by  28,577  ecjuals 
3.5%).'  "*  To  licitter  accxiunt  for  the 
jiersjiective  of  commenters  and  drawing 


'  "■  Pr()|)().sing  Kdoiisc.  .Section  IV.Ci.  supra  nolo 
13.  Tho  ostimato  was  hasod  on  discn.ssions  with 
industry  particijiants. 

'  l.ottors  Irom  ABA.  .S1F''MA.  and  Wells  Fargo, 
supra  noli!  14. 

'  '“1’h(!  28. .177  entities  comprise  approximatdv 
10.37!)  issuers  that  file  reports  with  the 
(Commission.  4,07.')  l)rok(!r,s  and  deahirs  regisl(!red 
with  the  (Commission.  .S.SCi  transfer  agents  registered 
with  the  (Commission,  11,707  invesinuail  advisors 
registered  with  the  (Commission.  204  indenture 
trustees,  and  80()  custodians.  With  the  e.xception  of 
the  estimate  of  brokers  and  dtsalers.  which  is  based 
on  December  31.  2011,  I'()(Cll.S  R(!|)ort  data  (saa 
supra  note  100),  lhe.se  estimates  are  drawn  from 
various  (Commission  sonrc(!.s  as  of  lanuary  2011. 

The  Pro))osing  Kehs'is)!  estimated  a  total  paying 
agent  popniation  of  28,03.')  imtilies  because  it  used 
an  older  estimate  of  .'),003  brokers  and  dealers. 

We  emphasi/.e  that  all  of  these  populations  they 
can  h(!  snhjeci  to  substantial  variations  over  time, 
■file  (Commission  also  notes  that  the  statutory 
definition  of  "paying  agtail”  includes  “any  other 
person"  after  spet:ifving  all  of  the  categories  of 
fin.mcial  entities  already  included  in  the 
(Commission's  estimate  of  the  potential  universe  of 
paving  agents.  Accordingiv.  we  anticipate  that  only 
a  (la  minimis  numher  of  entities  not  already  covered 
by  one  of  the  named  categories  wonid  he  deemed 
"paving  agents"  and  have  therefore  a.ssumed  no 
such  persons  for  purpos(!S  of  this  analysis. 


Oil  (Couiiiii.ssiou  (ixjiorieiicc;  with  the 
niochaiiics  of  jiciyuiciiit.s  to 
socurityhcil(lor.s.  wo  have;  incroasocl  tho 
o.stiiiiato  of  Jiaying  agonts  to  3,035  by 
a.ssuining  that:  (1)  All  ostiinatod  530 
transfor  agoiit.s,  ostiiuatocl  204  inclonturo 
tru.stoos,  and  ostiniiitod  890  cu.stodian.s 
inchtdod  in  tho  28,577  ontitio.s  will  ho 
Jiaying  agonts:  (2)  only  tho  ostiinatod 
301  hrokors  and  doalors  that  aro  carrying 
firms  (who  aro  tyjiically  tho  largost  firms 
with  tho  cajiacity  to  manago  jiaymonts 
to  socurityholdors)  will  ho  jiaying 
agonts;  and  (3)  only  an  ostiinatod  1,038 
of  i.ssuors  that  filo  roports  with  tho 
Commission  will  ho  jiaying  agonts 
(10,379  multipliod  hv  0.10  ocjuals 
1,038)."" 

In  addition,  hasod  on  tho  commonts 
rocoivod  regarding  tho  jiotontial  burden 
of  paragrajih  (c)  of  Rule  17Acl-17  and 
tho  incroasocl  ostimato  in  tho  numlior  of 
Jiaying  agonts,  wo  are  also  increasing  tho 
ostiinatod  numlior  of  annual 
notificcations  by  jiaying  agent. 
Commontors  did  not  address  our 
ostiinatod  time  of  throe  minutes  for  oacch 
unrosjionsivo  jiayoo  notificcation,  and 
tho  Commission  has  dotorminod  to 
retain  this  notification  time. 

Acccordingly,  tho  (kinnni.ssion  is 
inccroasing  tho  niimhor  of  notificcations 
that  it  ostiniatos  will  ho  issued  by 
Jiaying  agonts  oacch  year  from  5(),()()()  to 
758,750,  whicch  is  tho  ocjuivalont  of 
iijijiroximatoly  one  notification  hoing 
iiiaclo  jior  Jiaying  agent  jior  husinoss  clay 
(1  notificcation  multijiliod  hv  3,035 
Jiaying  agents  multijiliod  hv  250 
husinoss  days). Tho  revised  numhor 
of  notificcations  results  in  an  inccroaso  in 
tho  ostiinatod  total  annual  hourly 
hurclon  on  jiaying  agents  from  2,500 
hours  (50,000  notificcations  times  throe 
minutos,  divided  by  00  minutos)  to 
37,938  hours  (758,750  notificcations 
times  throe  minutos.  divided  by  00 
minutos). 

3.  Paragrajih  (cl)  of  Rule  17Acl-17 
(Roccordkoojiing) 

Amondod  jiaragrajih  (cl)  of  Rule 
17Acl-17  will  now  roctuiros  hrokors, 
dealers,  and  jiaying  agents  that  aro 
suhjocct  to  jiaragrajih  (a)  and/or 
jiaragrajih  (cc)  of  tho  rule  to  maintain 
roccords  to  domonstrato  their  ccomjiliancco 
with  tho  rule,  inccluding  written 
jircicoduros  whicch  clo.sccriho  their 


"''While  iipproxiiuiilelv  1(1.37!)  is.suers  file 
reports  with  the  C.ommission.  we  interpret  the 
sliilulorv  definition  of  "paving  aginit"  to  includi^ 
only  such  issuers  that  "acceplH  payments  from  an 
issuer  of  a  security  and  distributes  payments  to  the 
holders  of  the  security."  a  clause  that  the 
Commission's  experience  with  IIk;  mechanics  of 
such  pavments  indicates  will  exclude  the  vast 
majority  of  issuers. 

Saa  supra  note  114  regarding  the  clustering  of 
these  notillcations  in  practice. 
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melliodology  for  complying.  The 
records  retpiired  hy  the  amended  rule 
must  i)e  maintained  fora  period  of  not 
less  than  thrcn:  y(!ars.  with  tin;  first  y(;ar 
in  an  easily  accessible  place,  consistent 
with  Rule  17Ad-7(i)  under  the  Exchange 
Act. 

Hasc'd  on  di.sciissions  with  market 
participants,  we  initially  estimat(!(l  in 
the  Proposing  Relea.se  that  the  annual 
hnrden  for  making  and  keeping  these 
records,  which  should  he  processed 
electronically,  would  he  approximately 
one  hour  for  every  .500  lost 
.securityholder  accounts  and  one  hour 
for  every  500  unresponsive;  j)ayee 
accounts.  Based  on  this  incaemental 
burden,  we  estimated  that  the  total 
recordkeeping  burden  would  he 
a])proximately  000  hours  (250,000  lost 
securityholders  .searches  divided  by  500 
accounts  plus  50,000  notifications  to 
unresponsive  payees  divided  by  500 
accounts,  times  1  lu)ur). 

We  received  no  specific  comment  on 
this  incremental  burden  estimate  of  one 
hour,  and  we  continue  to  believe  it 
aj)propriate.  As  de.scrihed  above, 
however,  the  Conuuission  is  increasing 
its  estimate  of  the  numher  of  searches 
that  will  he  undertaken  for  lost 
.securityholders  to  050.000  searches  and 
is  increasing  its  estimate  of  the  nnmher 
of  notifications  that  will  he  .sent  to 
unresponsive  payees  to  758,750. 
Accordingly',  we  are  increasing  our 
estimate  of  the  total  recordkeeping 
burden  as  a  result  of  the  amendments  to 
Ride  17A(1-17  from  approximatelv  000 
hours  to  approximately  2.818  hours: 
1.300  hours  with  resjiect  to  searches  for 
lo.st  securityholders  (()50.000  searches 
divided  by  500  accounts,  times  1  hour) 
and  1.518  hours  with  respect  to 
notifications  to  unresponsive  jiavees 
(758.750  notifications  divided  by  500 
accounts,  times  1  hour). 

4.  Total  Revised  Estimated  Burden 

In  siimmarv,  the  total  revised 
estimated  burden  resulting  from  the 
amendments  to  Rule  17A(1-17  and 
based  on  the  a.ssumptions  and  estimates 
described  above  would  he  t)4,‘)10  hours: 
.54,100  hours  associated  with  the 
050.000  searches  exjiected  to  he 
undertaken  by  brokers  and  dealers 
pursuant  to  the  amendments  to 
paragraph  (a)  of  Rule  17Ad— 17;  37,938 
hours  associated  with  the  758,750 
notifications  to  unresponsive  jiavees 
expected  to  he  made  hy  paying  agents 
pursuant  to  the  amendments  to 
paragraph  (c)  of  Rule  17Ad-17:  and 
2.818  hours  associated  with  the  making 
and  keejiing  of  records  anticipated  to  he 
neci;.ssarv  for  brokers,  dealers,  and 
jiaying  agents  to  comply  with  the 
amendments  to  Rule  17Ad-17  under 


paragraph  (d)  of  the  rule  (54,100  hours 
plus  37.5)38  hours  plus  2,818  hours). 

E.  (jollaction  of  Information  Is 
Mandatory 

All  collections  of  information 
pursuant  to  Rule  17Ad— 17  will  he 
maudatorv. 

F.  Confidantialitv 

The  information  collected  under  the 
amendments  to  Rule  17Ad-17  would  In; 
generat(;d  mainly  from  the  internal 
records  of  brokers,  dealers,  and  jiaying 
agents.  The  Ciommission  expects  that 
some  of  this  information,  if  included  in 
a  filing  with  the  (Commission,  would  he 
deemed  confidential  to  the  extent 
permitted  hy  law  with  respect  to  such 
filing.  Additionally,  with  resjiect  to 
other  information  collected  under  tin; 
amendments  and  included  in  a  filing 
with  the  (Commi.ssion,  a  broker,  dealer, 
or  paying  agent  can  requi;st  to  the 
(Commission  that  the  information  he 
kept  confidential.'-'  If  such  a  niquest  is 
made,  the  (Commi.ssion  will  ordinarily 
keej)  the  information  confidential  to  the 
extent  permitt(;(l  hv  law.'-- 

Cj.  Uncord  Hetention  Period 

Brokers,  dealers,  and  paying  agents 
will  he  reipdred  to  retain  r(;cor(l.s  and 
information  under  Rule  17A(1-17  for  a 
])eriod  of  three  years,  with  the  first  vear 
in  an  iiasily  acciissihle  iilace.'-  ' 

IV.  Economic  Analysis 

A.  Introduction 

Exchange  Act  Section  23(a)(2) 
reipdres  tin;  (Commission,  when 
adopting  rules  under  the  Exchange  Act. 
to  consider  the  impact  that  any  new  rule 
would  have  on  competition,  and 
in’ohihits  the  (Commi.ssion  from  adopting 
any  rule  that  would  imjiose  a  burden  on 
competition  that  is  not  necessary  or 
appropriate;  in  furtherance  of  the 
purposes  of  tin;  Exchange  Act. 
Furthermore,  Exchange  Act  .Section  3(1] 
requires  the  Commission,  when 
engaging  in  rulemaking  under  the 
Exchange  Act  where  it  is  reiiuired  to 
consider  or  determine  wln;ther  an  action 
is  nece.ssary  or  a])|)ropriate  in  the  public 
int(;rest,  to  also  consider,  in  addition  to 
the  protection  of  investors,  whether  the 


.SV.-f  17  (I'K  2()().lf.'i.  Addilioiiiil  inloriii.ilion 
iilxiul  how  to  roqiKisI  (:onrid(!iili<d  Inxilnicnt  o) 
inldniiiition  suhniiltcxl  lo  tlic;  (ioinndssion  is 
iivailiihlt!  on  llin  Coniiiiission's  Woh  situ  al:  htlj)// 

.S'(vf.  (!.»..  lixchango  Act  .Soclion  24.  1 5  U..S.(:. 
7ax  ({■ovornins  tin;  |)ul)li(;  availahilily  ol 
inlornialion  olitainod  hv  Ihi;  (ioininission)  and  .1 
Ih.S.C.  <■(  s'w/. 

r(!(:ordk(;(!|)in^  nuiuinaiuinls  aro  Idimd  in 
para';rai)h  (d)  of  Kuh;  17Ad-17.  17  Cl'K  24l).17Ad- 
17(d). 


action  will  jiromote  efficiency, 
competition,  and  capital  formation. 

As  de.scrihed  ahovi;,  the  (Commission 
is  adopting  amendments  to  Rub;  17Ad- 
17  under  congressional  directive.  As 
originallv  ado])te(l.  Rule  17Ad— 17 
r(;(]uire.s  transfer  agents  to  conduct 
database  .searches  for  lost 
securit  vholders.  .Such  loss  of  contact 
can  hi;  harmful  to  .securitvholders 
l)(;cause  they  no  longer  receive  corporate 
communications  or  inter(;st  and 
dividend  ])ayments;  in  certain  cases, 
securities,  cash,  and  other  pro|)erty  may 
he  placed  at  risk  of  being  deemed 
abandoned. 

As  discussed  above  in  detail,  .Section 
929\V  of  the  Dodd-Frank  Act  amended 
.Section  17A  of  the  Exchange  Act  to 
extend  to  brokers  and  dealers  the 
requirement  of  Rule  17Ad-17  to  search 
for  "lo.st  securitvholders.”  .Separatelv, 
the  statute  requires  “jiaying  agents”  to 
provide  written  notification  to  each 
imresjionsive  payee  that  the 
.securityholder  has  been  .sent  a  check 
that  has  not  been  negotiated,  and 
defines  "])aying  agent”  to  include,  “any 
issuer,  transfer  agent,  broker,  deal(;r, 
investment  adviser,  indenture  trustee, 
custodian,  or  any  other  person  that 
accejits  payments  from  the  issuer  of  a 
.si;curity  and  distributes  the  payments  to 
the  holders  of  the  security.”  The 
('.ommission  is  adojiting  amendments  to 
Rule  17A(I-17  to  address  these  statutory 
requirements  and  to  reiiuire  brokers, 
dealers,  and  paying  agents  subject  to  the 
amended  rule  to  make  and  keep  records 
to  demonstrate  compliance  with  the 
amended  rule,  including  written 
])rocedure.s  that  describe  their 
methodology  for  conqilying. 

While  the  (Commission  is  adiqiting 
amendments  to  Rule  17Ad-17 
sjiecifically  to  implement  the  statutory 
mandate,  the  (Commi.ssion  recognizes 
that  there  may  he  costs  and  benefits 
resulting  from  the  .statute  and 
amendments  to  Rule  17Ad-17. 
Extending  the  re(]uirement.s  of  Rule 
17Ad-17  to  brokers  and  dealers 
re])re.s(;nt.s  a  new  regulatory  obligation 
for  hrok(;r.s  and  dealers,  and  these 
entities  will  face  associated  costs  of 
com])lying  with  the  new  obligations. 
Furthermore,  jiaying  agent.s — including 
transfer  agents,  brokers,  and  dealer.s — 
will  incur  costs  associated  with  the  new 
requirements  of  Rule  17Ad-17  to 
provide  certain  notifications  to 
unresponsive  jiayees.  The  definition  of 
“jiaying  agent”  is  sufficiently  broad  that 
the.se  costs  will  also  he  incurred  hv 
entities  that  do  not  register  with — and 
havi;  not  historically  been  regulated 
hy — the  (Commission.  At  the  .same  time, 
lost  securityholders  and  unresponsive 
jiayees  may  benefit  hy  receiving 
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.securities,  cash,  or  other  property  as  a 
result  of  the  .searches  and  notifications 
nuiuired  hy  the  statute  and  the  resulting 
amendments  to  Rule  17Ad-17. 

These  costs  and  henefits  are  discussed 
ludow.  Additionally,  the  Cionnnission 
has  considered  alternative  wavs  of 
implementing  the  .statute  suggested  hv 
commenters,  including  narrowing  the 
.sco])(i  of  “brokers  and  dealers”  and 
shortening  the  definition  of  “paving 
agent.”  We  di.scnss  as])ects  of  these 
alternative  ])ro])osals  hcdow  as  well. 

/I.  Economic  Bosclinc 

Originally  adopted  in  195)7,  Rule 
17Ad-17  recjuires  recordkeeping 
transfer  agents  to  conduct  database 
searches  for  lost  securityholders.  At  the 
time,  the  Commission  staff  estimated 
that  1.34%  of  total  accounts  held  by 
such  transfer  agents  were  lost, 
representing  around  ,S4.5()  million  in  lost 
assets. An  informal  survey  hy  the 
Commi.ssion  staff  in  2()()()  of  seven  large 
transfer  agents  (re])resenting  about  75% 
of  shareholder  accounts),  found  that 
2.23%  of  total  accounts  were  lost 
securityholder  ac:counts. Under  .state 
escheatment  laws,  an  account  that 
l)(!Comes  “lost”  may  result  in  the  assets 
in  the  account  being  deemed 
abandoned.  In  the  .same  2()(){)  survev, 
th(i  Commission  estimat(;d  that  0.87%  of 
shareholder  accounts,  re])resenting  an 
average  of  S243  ])er  account  and  over 
$5)3  million  in  total,  w(ire  remitted  to 
the  states  as  unclaimed  j)roi)erty. 

As  recpiired  hy  the  Dodd-Frank  Act, 
the  Commission  is  extending  the 
obligation  under  Rule  17Ad-17  to 
search  for  lost  securityholders  to  brokers 
and  dealers.  While  brokers  and  dealers 
house  and  manage  certain 
securityholder  accounts,  there  are  good 
economic  reasons  to  believe  the 
likelihood  of  accounts  hec:oming  lost  is 
lower  for  brokers  and  dealers  than  for 
transfer  agents.  Brokers  and  dealers  rely 
on  their  customers  and  account  holders 
as  a  source  of  revenue,  so  have  an 
economic  incentive;  to  maintain  u])-to- 
date  records.  Additionally,  because  the 
customers’  and  account  holders’  assets 
are  held  hy  brokers  and  dealers,  and 
because  most  of  their  contact  in  the 
ordinary  cour.se  of  business  is  with  the 
broker  or  dealer  (not  a  transfer  agent), 
customers  have  a  stronger  incentive  to 
keep  their  account  information  u])dated 
with  the  brokers  and  dealers  than  with 


of  l.arrv  I'J.  licMf’inaiin.  .Scaiior 
Assiuaati!  Dirciclor.  Division  of  Maikot  Ko^ulalion. 
II..S.  Socuritios  S;  I'Achango  (ioniniission.  hofoni  the 
llouso  .Suliooininillcu!  on  Financo  and  lla/.ardons 
Matorials.  (ionnniltoo  on  (iominorco.  avtiilahh  at 
Iilli>://\v\v\v.iie(:.<’<)v/ni‘ns/li;stinu>in/lslli2()(l().htni 
("Boi  gniann  'rostinionv")- 
Id. 


transfer  agents,  so  as  to  not  lo.se  contact 
with  their  a.ssets.  Indeed,  though  recent 
data  are  scarce  hecau.se  the  (Commission 
has  not  to  date  formally  tracked  the 
numher  of  lo.st  securityholder  accounts 
at  brokers  and  dealers,  there  are  studies 
that  support  this  hypoth(;.sis  to  some 
extent. 

In  a  2()()1  survey  of  transfer  agents  and 
broker-dealers  hy  the  (iovernment 
Accountability  Office;  (“OAO”)  (then 
called  the  (Ceneral  Accounting  Office), 
the  (jAO  found  that,  similar  to 
(Commission  surveys,  approximatelv  2% 
of  accounts  at  transfer  agents  and 
hrokers-dealers  were  classified  as  lost. 
While  the  (CA(J  concluded  that  few 
differences  may  exist  between  transfer 
agents  and  broker-dealers  in  the  ratio  of 
lost  .securityholder  accounts  to  total 
accounts,  they  did  find  that  5)5%  of 
hrokers-dealers  rejforted  less  than  1%  of 
accounts  as  lost,  while  for  transfer 
agents.  75%  rej)orted  le.ss  than  1%  of 
accounts  as  lost.  Similarly,  a  le.ss  formal 
2()()()  survey  of  17  hroker.s-dealers  hy 
SIFMA  (then  called  the  Securities 
Industry  Association)  found  that  lost 
securityholders  accounted  for  0.79%  of 
total  accounts  held  at  hrokers-deal(;rs.'-'> 

Nevertheless,  while  the  overall 
incidence  of  lost  securityholder 
accounts  relative  to  total  .secnritvholder 
accounts  held  may  he  lower  at  brokers 
and  d(;alers  than  transfer  agents,  the 
absolute;  magnitude,  in  terms  of  both 
numher  of  lost  accounts  and  dollar 
amount  of  as.sets  at  ri.sk  of  being 
abandoned,  may  still  lu;  economically 
meaningful.  I’ransfer  agents  s(;rve  as  an 
intermediary  between  issuers  and 
owners  of  securities,  jja.ssing  along 
dividends,  interest  payments,  and  other 
corporate  communications  and 
distributions  to  a  company’s  investors. 
However,  a  (iommission  Briefing  Faj)er 
from  2007  on  proxy  voting  mecdianics 
noted  that,  at  the  time,  a|)proximately 
85%  of  exchange-traded  .securities  were 
held  in  street  name,  as  oppo.sed  to 
investor  name.'-^  Because  transfer 
agents  tyj)ically  only  see  the  street  name 
on  their  r(;cords,  the  broker  or  dealer 
holding  the  securities  on  behalf  of 
investors  effectively  becomes  the 
intermediary.  That  is,  a  transfer  agent’s 
searches  for  lost  securityholders  likely 
will  not  identify  lost  .securityholders 
who  hold  securities  at  a  broker  or  dealer 
in  street  name  since;  onlv  the;  broker’s  e)r 


'-‘’"l.ost  .Siiciirily  lloldiirs:  .Sl'X:  .Slioiild  Usi;  Data 
to  Kvaluali!  Its  I(I<I7  Kid(!,''  CAO  K(!|)oii  (iAO-Ol- 
‘)7H,  .SoptondMM-  2001.  (ivail(d)l(-  til  \\Up:/l 
WWW. pfto.pfiv/ttssvls/ 240/ 2327(1:1. pdf!  "CAO 
lloporl"). 

■  Rouiidlaljlo  (111  I’roxy  Volin”  Moclianics." 
('.omniission  liriofinj;  I’apor.  2007.  (iviiiltihlir  til 
hltp://www.sf;(:.>inv/spiilli‘ihl/pr<>xypr(ircss/ 
proxyvolinyhrinl.lilni. 


dealer’s  internal  records  will  sluiw  such 
.securityholders.  Rule  17Ad-17  was 
originally  adopted  to  minimize 
instances  where  lost  property  is  claim(;d 
hy  the  states,  hy  establishing  minimum 
.search  r{;(iuir(;ments  for  lost 
securityholders.  Because  brokers  and 
dealers  now  serve  as  the  effective 
intermediary  for  a  large  majoritv  of 
.securities  holdings,  they  mav  he  in  a 
position  to  identify  a  greater  numhitr  of 
lo.st  accounts  than  tran.sfer  agents  and 
find  lost  securityholders  with  a  greater 
amount  of  securities  and  other  assets 
than  tran.sfer  agents. 

In  addition  to  extending  the 
retjuirement  to  search  for  lost 
securityholders  to  brokers  and  dealers, 
the  amendments  to  Rule  17Ad-17  akso 
require  paying  agents  to  notify 
unresponsivi;  payees  in  writing  wh(;n 
they  have  unnegotiated  checks 
ont.standing.  The  Commission  currently 
lacks  accurate  data — including  anv 
informal  survey  or  other  incomplete 
dataset  that  may  he  indicativi; — on  the 
numher  of  unres])onsive  payees,  as  well 
as  whether  a  securityholder  has  not 
negotiated  a  check  dm;  to.  for  example, 
lo.st  or  stolen  jiroperty  or  investor 
inattention.  llowev(;r.  based  on  initial 
estimates  in  the  Froposing  Release;  we 
])rovid(;d  for  public  comment  and 
adjust(;d  htised  on  such  comment  as 
de.scrih(;d  in  section  III  above,'-'*  the 
(iommi.ssion  estimat(;s  that 
approximately  800, ()()()  notifications 
would  he  sent  per  yettr. 

C  Benefits  and  Impact  on  Efficienev, 
(Competition,  and  (Capital  Eonnation 

As  mentioned  in  the  discussion  of  the 
(;conomic  ha.seline.  the  general  jturpose 
of  Rule  17Ad-17  is  to  reduce  the 
numher  of  .securityholder  acc:ounts  that 
become  lost,  and  therefore  to  minimize 
the  risk  that  lost  property  is  claimed  hy 
the  states  under  escheatment  laws.  This 
risk  can  he  economically  significant — in 
2000,  the  Commis.sion  staff  estimated 
that  over  $5)3  million  in  as.sets.  or  an 
av(;rage  of  .$243  [)er  account,  were 
remitted  to  the  .states  as  unclaimed 
property.'-"  Extending  the  rule  to 
brokers  and  dealers  |)rovides  another 
mechanism  for  minimizing  such 
remittances.  A  large;  majority  of 
.securities  are  held  in  street  name  ralh(;r 
than  investor  name; — u|)  to  85%  of 
.securities,  hy  one  (Commission 
estimate — and  because  tran.sfer  agents 
record  only  the  str(;et  name  in  such 
cases,  brokers  ;md  (h;alers  eflectively 
.serve  as  the  intermediary  h(;tween 
issuers  and  investors  for  these  holdings 


'-".Sod.  d.”..  l.iilldrs  frdin  .SIFMA  .md  Wells  l•'^l^}’(l. 
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and  are  in  a  better  ])osition  tlian  transfer 
agents  in  those  cases  to  identify  and 
find  lost  securityholders.  Therefore,  the 
rule  should  reduce  the  numher  of  lost 
securityholders,  which  would  benefit 
the  securityholders  "found”  by  restoring 
to  them  their  lost  securities  and  other 
assets  that  might  otherwise  he  lost  to 
them  or  escheated. 

The  (Commission  recognizes  that 
brokers  and  dealers  already  havi;  an 
economic  incentive  to  .search  for  lo.st 
.securityholders,  since  they  rely  on 
.securityholders  for  revenue.  Therefore, 
it  is  possible  that  the  benefits  of  the 
rule,  in  terms  of  a  reduction  in  the 
numher  of  lost  securityholders,  will  he 
relatively  modest.  However,  the 
(Commission  believes  that  e.stahlishing 
minimum  search  requirements  will 
facilitate  the  realization  of  such 
incentives  for  identifying  and  finding 
lost  securityholders,  as  was  ajiparently 
intended  by  (Congress. 

In  the  ca.se  of  unresjxmsive  ])ayee.s, 
the  ("ommission  believes  that,  due  to 
instances  of  lost  or  stolen  jjrojKn  ty, 
there  may  exi.st  a  suh.set  of  investors 
who  are  unaware  that  an  unnegotiated 
check  has  gone  mi.ssing.  'I’he  rule  .should 
himefit  the.se  investors  by  invoking  the 
.services  of  paying  agents  to  reduce  the 
numher  of  unnegotiated  checks.  While 
the.se  benefits  are  difficidt  to  (luantify. 
the  (Commission  estimates  that  paying 
agents  would  .send  aj)])roximatelv 
HOO.OOl)  notifications  pm'  year; 
accordingly,  if  even  a  relatively  small 
j)ercentage  of  notifications  result  in 
checks  that  would  not  otherwi.se  have 
h(!(!n  negotiated  being  negotiated,  there 
may  he  a  significant  aggregate  monetary 
benefit  to  investors. 

The  Commission  also  expects  the 
amendments  to  Rule  17Ad-17  to 
modestly  improve  the  efficient 
allocation  and  use  of  resources  to  the 
extent  that  the  new  rules  reduce  the 
numher  of  lost  .securityholders  and 
unresponsive  ])avee.s.  Fewer  lost 
securityholders  and  unresponsive 
|)ayees  should  reduce  the  amount  of 
jjrojierty  that  is  effectively  idle  and  not 
lieing  used  deliberately  for  an  economic 
purj)o.se  because  the  securityholder  is 
unaware  of  the  exi.stence  of  the 
j)roperty,  as  well  as  reduce  the  co.sts 
securityholders  face  when  attem])ting  to 
track  down  and  claim  lo.st  a.ssets. 
Furthermore,  by  identifying  lo.st 
.securityholders  and  finding  lost  and 
idle  pro])erty,  there  may  he  heneficial 
trades  that  occur  as  found 
accountholders  rebalance  their 
|)ortfolio.s.  to  the  extent  that  it  is  oj)timal 
to  do  so.  This  result  should  in  turn  lead 
to  enhanced  li(|uidity  and  improved 
jji'ice  efficiency  as  assets  become 
available  for  trade. 


The  (kimmission  also  ex])ect.s  that 
identification  of  lo.st  accountholders 
may  lead  to  better  corporate  governam:e, 
either  through  improved  proxy  voting 
rates  or  through  trades  that  place  the 
.securities  in  the  hands  of  mori;  active 
investors.  Both  channels  could  result  in 
enhanced  managerial  monitoring  and 
cori)orate  governance,  which  in  turn 
would  jiromote  capital  formation  as 
firms  make  inve.stment  choices  that  are 
exj)i!cted  to  he  more  clo.sely  aligned 
with  the  intere.sts  of  investors. 

Finally,  the  Commission  expects  that 
the  amendments  will  have  a  marginal,  if 
any,  inqiact  on  competition, 
h'undamentally,  the  regulatory  jirohlem 
that  (iongress  addressed  in  directing  the 
amendment  of  Rule  17Ad-17  is  about 
efficiency  losses  as.sociated  with  lost 
l)roperty  that  is  ultimatelv  claimed  hv 
till!  state,  and  not  about  uncom|)etitive 
cajjital  markets.  We  generally  expect  the 
benefits  of  the  rule  to  hi)  realized  in 
terms  of  the  efficient  allocation  of 
resources  of  securityholders  and 
corresponding  effects  on  capital 
formation  through  improved  monitoring 
and  governance,  and  not  improved 
competition. 

IJ.  (a)sIs  and  Iiiipaci  on  Efficioncv, 
(Joinpcfition.  and  (Aipilol  Formation 

The  amendments  to  Rule  17A(1-17 
create  new  regulatory  obligations  for 
brokers,  dealers,  and  jiaying  agents 
(which  include  transfer  agents,  brokers, 
dealers,  and  other  entities).  Brokers  and 
dealers  must  conduct  .searches  for  lost 
securityholders,  while  paying  agents 
must  |)rovide  notifications  to  an 
unre.sj)on,sive  payee  that  he  or  she  is  the 
holder  of  an  unnegoliated  check. 
Furthermore,  because  the  definition  of 
“paying  agent”  captures  certain  entities 
that  distrihute  cash  flows  from  issuers  to 
investors,  the  amendments  create 
obligations  under  the  Exchange  Act  for 
entities  that  have  not  historically  been 
regulated  by  the  Commission  and  for 
issuers  that  have  had  to  file  only 
disclosures.  To  the  extent  that  brokers 
and  dealers  and  paying  agents  do  not 
already  have  systems  in  |)lace  to 
])eriorm  these  functions  and  make  and 
keej)  the  records  reipdred  to 
(lemon.strate  compliance  (including  the 
written  i)rocedures  to  describe  their 
methodology  for  com])lying),  these 
entities  will  incur  costs  for  any 
necessary  modifications  to  information 
gathering,  management,  recordkeeping, 
and  re])orting  systems  or  procedures. 

As  already  discu.ssed,  brokers  and 
dealers  have  an  econondc  incentive  to 
search  for  lost  accounts.  While  the  new 
rule  impo.ses  costs  on  brokers  and 
dealers,  they  may  already  he 
shouldering  some  of  these  co.sts 


voluntarily,  minimizing  the  incremental 
costs  of  the  rule.  Nevertheless,  in  their 
2001  study  cited  above,  the  CAO  found 
that  approximately  40%  of  transfer 
agents  and  brokers  and  dealers  s])ent 
less  than  $10  ])er  lost  account  to  search 
for  lo.st  securityholders,  though  larger 
firms  were  likelv  to  .s])end  more,  and 
about  lO'X)  of  firms  spent  greater  than 
.S40.' *"  The  (Commission  believes  this 
finding  j)rovi(les  a  reasonable  range  of 
cost  estimates  to  brokers  and  dealers  for 
their  obligation  to  .search  for  lo.st 
securityholders  since  there  a])])ears  to 
be  no  technology,  market,  or  other 
develo])ment  over  the  last  decade  that 
would  have  materiallv  incaeased  the 
per-securityholder  cost. 

The  costs  incurred  by  paying  agents 
in  fulfilling  their  obligations  to  notify 
unresponsive  payees  are  less  certain, 
and  the  Commi.ssion  currently  lacks 
accurate  data — including  any  informal 
survey  or  other  incomj)lete  data.set  that 
may  he  indicativi, — on  the  number  of 
imresjKmsive  j)ayee.s.  Since 
unresponsive  payees  are  not  lo.st  but 
merely  unre.sjxmsive,  paying  agents  do 
not  incur  search  co.sts;  variable  co.sts 
should  be  limited  to  identifying  and 
recording  when  a  check  has  gone 
unnegotiated,  and  providing  the 
reipdred  written  notification.  However, 
certain  i)aying  agents  may  not  have  the 
.same  existing  economic  incentives  to 
identify  and  notify  unres])onsive  pavees 
as  brokers  and  dealers  alreadv  have  to 
.search  for  lo.st  securityholders. 

Therefore,  unlike  brokers  and  dealers 
that  conduct  such  .searches  voluntarily 
being  required  to  do  so  under  the 
amendments  to  Rule  17Ad-17,  certain 
paying  agents  may  temporarily  face 
higher  fixed  costs  to  set  iq)  the  .systems 
and  inocedures  to  j)erform  their  new 
regulatory  obligations.  Furthermore,  if 
fixed  costs  meaningfully  outweigh 
variable  costs,  there  could  be 
com))etitive  burdens  ])laced  on  smaller 
entities. 

In  addition  to  these  search  and 
notification  costs,  brokers,  dealers,  and 
j)aying  agents  will  incur  costs  in  making 
and  retaining  the  records  required  under 
the  amendments  to  Rule  17Ad-17, 
including  the  re(|uirement  to  maintain 
written  procedures  describing  their 
methodology  for  com])lying  with  such 
amendments.  These  costs  mav  be 
moderated  for  regulated  entities  like 
brokers  and  dealers,  who  must  already 
maintain  exten.sive  .sets  of  records 
regarding  securityholders,  including 


' ‘".S’t'cdAO  Kuporl.  siijna  nolo  12!).  I'A’oii  though 
Kulo  17A(I-17  (:ov(!i'o(l  only  li'iinsfoi-  iigonl.s  ill  llio 
linio  ol  tlu!  21)01  (;A0  roiiorl.  Iho  roporl  siirvovod 
Iriinstor  agonl.s.  lirokoi'.s.  and  doiilors  in  oiilor  to 
ascorliiin  tlioir  iiclivitios  in  doaling  willi  lost 
soiairilvholdors. 


4782 


Federal  Register / Vol.  78,  No.  15 / Wednesday,  january  28,  2013 /Rules  and  Regulations 


their  contacts  with  such  persons. 
However,  the  (’.oniinission  recognizes 
that  the.se  recordkeeping  costs  inav  l)e 
higher  for  paying  agents  who  have  not 
Imumi  ])reviously  regulated  by  the 
(ioininission  in  this  regard,  iniduding 
issuers  and  ccMtain  custodians. 

F.  Alitu'imiivvs  Consich^Knl 

'I’he  (ionnnission  recpie.sted  comment 
on  the  costs  and  Ijenefits  of  the 
amendments  to  Rule  17Ad-17  in  the 
Propt)sing  Release,  and  has  considered 
the  comments  as  vvtdl  as  alternative 
ways  to  implement  the  statute  where 
possible.  Several  commenters  offennl 
alternative  inter])retations  of  the  ])hase 
“brokers  and  dealers,"  suggesting  that 
the  statute  he  read  in  such  a  way  that 
the  rule  does  not  apply  to  all  brokers 
and  dealers,  as  a  means  to  mitigate  .some 
of  the  burden  of  the  amendments. 
Furthermore,  one  comimmter  suggested 
the  Commission  could  u.se  exemptive 
authority  under  Section  88  of  the 
Exchange  Act  to  narrow  the  scoj)e  of  the 
])hrase  “brokers  and  dealers.”  '  While 
the  Commission  apj)reciate.s  these 
comments,  as  explained  above,  w(! 
hcdieve  that  the  Dodd-Frank  Act 
constrains  their  implementation, 
particularly  in  light  of  the  relatively 
recent  adoj)tion  of  the  statute  by 
Congress,  and  that  apj)lying  the;  rule  to 
all  brokers  and  dealers  is  the 
a|)proj)riate  approach  at  this  time,  even 
though  the  costs  of  comj)liance  may  fall 
primarily  on  those  brokers  and  dealers 
that  t:arry  cu.stomers’  accounts  (/.f?., 
carrying  firms).  As  de.scrihed  above, 
however,  the  Commi.ssion  is  not 
imposing  any  requinmients  as  to  the 
means  by  which  brokers  and  dealers 
comply  with  their  obligations  under 
Rule  17Ad-17,  and  brokers  and  dealers 
may  of  course  negotiate  among 
themselves  the  most  efficient  alloc;ation 
of  the  costs  associated  with  the  rule. 

Similarly,  several  commenters 
suggested  that  the  Commi.ssion  revise  or 
shorten  the  definition  of  “])aying  agent,” 
since  the  definition  captures  entities 
that  do  not  register  with  the 
Commission  and  have  not  hi.storicallv 
fallen  under  the  Commission’s 
regulatory  jjurview. As  with  the 
inter]n'etation.s  of  “brokers  and  dealers,” 
the  Commi.ssion  at  this  time  believes 
that  following  the  statutory  language  is 
the  aj)])ro|)riate  aj)j)roach.  Moreover,  to 
apply  rules  to  only  a  suh.set  of  entities 
that  were  s])(!cified  by  Congress  as 
“paying  agents”  may  create  imneces.sary 


'  "  l.oltors  IVoin  .Mr.  Bariiiircl.  Annuily  Comniiticjc!. 
and  .SIKMA.  siiprci  notn  14. 
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competitive  differences  among  paying 
agents,  while  not  fully  realizing  the 
benefits  of  notifying  certain  classes  of 
unresjKmsive  jiayees  of  unnegotiated 
checks. 

Finally,  as  discussed  above,  it  is  not 
clearly  stated  in  the  statute  whether  the 
paying  agent  must  jirovide:  (1)  A  single 
written  notification  to  eoc/i 
iinivsponsivo  pdvoe  who  has  been  sent 
a  check  that  has  not  yet  been  negotiated: 
or  (2)  a  single  written  notification  to  the 
unresponsive  jiayee  for  eoc/i  check  that 
has  been  sent  Init  has  not  yet  been 
negotiated.  While  the  (iommi.ssion 
considered  reciuiring  a  written 
notification  for  each  check  that  is  not 
yet  negotiated,  the  Commi.ssion  has 
determined  that  the  Dodd-P’rank  Act 
permits  it  to  allow  paying  agents  to 
decide  how  he.st  to  comply  with  the 
statutory  mandate.  Under  the  final  rules, 
a  jiaying  agent  has  the  option  to  send  a 
single  notification  for  multiple 
unnegotiated  checks,  proviiled  that  the 
single  notification  sufficiently  identifies 
each  unnegotiated  check  and  is  .sent  no 
later  than  .seven  months  after  the  initial 
sending  of  the  olde.st  unnegotiated 
check  in  the  notification.  The 
Commi.ssion  believes  that  the  regulatory 
benefits  associated  with  the  .statutorv 
mandate  can  he  achieved  with  a  single 
notification  for  multi])le  checks: 
re(|uiring  a  .separate  written  notification 
for  each  check  would  impose  additional 
regulatory  costs  on  paying  agents 
without  realizing  corresponding 
regulatory  benefits. 

V.  Final  Regulatory  Flexihilitv  Act 
Analysis  (“FRFA”) 

A  FRP’A  has  been  j)re])ared  in 
accordance  with  Section  4(a)  of  the 
Regulatory  Flexibility  Act.'-*-*  The 
Commission  jjrepared  the  Initial 
Regulatory  Flexibility  Act  Analysis  in 
conjunction  with  the  Proposing  Release 
on  March  18,  2011. 

A.  Need  far  and  Objectives  of  the  Hide 

This  rulemaking  action  was  expressly 
(liretded  Section  920W  of  the  Dodd- 
P'rank  Act,  which  added  j)aragraj)h  (g)  to 
Section  17A  of  the  Exchange  Act.  The 
objectives  of  this  rulemaking,  as 
discu.s.sed  above  in  Sections  1  and  II,  are 
to  help  riiduce  the  nnmher  of  lost 
securityholders  and  unres])onsive 
])ayees.  and  to  further  the  Commission’s 
mi.ssion  of  ])rotecting  investors.  The 
legal  basis  for  the  rulemaking  is  .set  forth 


.S  ll..S.(;.  (i():t(a).  VV(!  nolo  that  ikmIIkm-  IIu; 
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in  Section  17A(g)  of  the  Exchange 
Act.':*'‘ 

B.  Significant  Issues  Raised  hv  Hnhiic 
Comment 

Comments  from  the  public  suggested 
that  certain  cost  estimates  included  in 
the  Proposing  Release  were  too  low.'-*'’ 
Accordingly,  as  di.scussed  in  more  detail 
above,  e.spet;ially  in  Section  IV,  we  have 
revised  the  rule’s  co.st  estimates. 

C.  Small  Entities  Subject  to  the  Hale 
1.  Brokers  and  Dealers 

The  amendments  to  Rule  17Ad-17 
will  ajjply  to  all  brokers  and  dealers. 
However,  as  described  above,  we 
anticipate  that  the  amendments  will  as 
a  practical  matter  apply  mainly  to 
brokers  and  dealers  that  carry  securities 
for  customer  accounts  (/.e..  carrying 
firms),  which  tend  to  he  larger  broker 
and  dealer  firms.  There  are  801  brokers 
<md  dealers  registered  with  the 
Commi.ssion  that  we  believe  act  as 
carrying  firms,  none  of  which  qualifies 
as  a  small  entity.  '•*'*  According  to 
p]xt:hange  Act  Rule  O-lO(c).'-*”  a  broker 
or  dealer  is  a  small  entity  if  it:  (1)  Had 
total  capital  (net  worth  })lus 
subordinated  liabilities)  of  le.ss  than 
S.5()(),()0()  on  the  date  in  the  prior  fiscal 
yecir  as  of  which  its  audited  financial 
statements  were  ])r(!|)ared  jiursuant  to 
Section  240.1 7a-.5(d)  or.  if  not  required 
to  file  such  statements,  a  broker  or 
dealer  that  had  total  capital  (net  worth 
plus  suhordinfited  liabilities)  of  le.ss 
than  .S.500,000  on  the  last  business  dav 
of  the  preceding  fiscal  year  (or  in  the 
time  that  it  has  been  in  business,  if 
shorter):  and  (2)  is  not  affiliated  with 
any  jjer.son  (other  than  a  natural  person) 
that  is  not  a  small  husine.ss  or  small 
organization  as  defined  in  this 
section. Of  the  4,705  brokers  and 
dealers  registered  with  the  Commission, 
the  Commission  estimates  that 
ajiproximately  812  are  classified  as 
“small”  entities  for  jtuiqtoses  of  the 
Regulatorv  Pdexibilitv  Act.  There  are 
801  brokers  tmd  dealers  registered  with 
the  (Commission  that  we  believe  act  as 
carrying  firms,  none  of  which  (jualifies 
as  a  small  entity.  Accordingly,  we  do 
not  expect  that  the  amendments  to  Rule 
17Ad-17  will  have  any  significant  effect 
on  small  brokers  or  dealers.'" 
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ralanuiaad  in  Paragraph  (c)  of  Rula  0-10. 

'^'  17  Cl-'R  240.1 7 Ad- 17. 
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2.  Paving  Agents 

(’.ertain  amendments  to  Rule  17A(1-17 
will  apply  to  all  paying  agents.  Section 
17A(g}(Di(ii}  defines  the  term  “paying 
agent”  to  include  “any  issuer,  transfer 
agent,  broker,  dealer,  investment 
adviser,  indenture  trustee,  custodian,  or 
any  other  person  that  accej)ts  ])ayment 
from  the  issuer  of  a  security  and 
distributes  the  payments  to  the  holder  of 
the  security.’'  With  respect  to  data  for 
the  entities  who  could  potentially 
(jnalify  as  “paying  agents"  under  this 
definition:  (1)  Of  the  1().37‘)  i.ssners  that 
file  reports  with  the  (A)mmi.ssion.  1,207 
(jualify  as  small  husine.sses;  (2)  of  the 
53()  transfer  agents  registered  with  the 
Commission  or  with  the  Federal 
hanking  agencies.  135  (jualify  as  small 
hnsinesses;  (3)  of  the  4,075  brokers 
and  dealers  registered  with  the 
('ommission.  812  (jualify  as  small 
husiness(;s.  as  discussed  above:  (4)  of 

the  11,797  inv(!.stment  advi.sers 
nigistcinul  with  the  Commission,  718 
(jualify  as  small  husin(!,sses:  (5)  of  the 

284  indenture  trust(!es.  four  (jualify  as 
small  l)nsines.s(!s:  and  (ti)  of  the  898 

custodians,  11  (jiialify  as  small 
husin(!s.s(js.'^^  Tlu;  (knmnission  has  no 
.snj)j)ortahle  basis  to  estimat(!  the 
numher  of  small  (;ntiti(;s  with  resj)(!ct  to 
oth(!r  j)er.s()ns  that  j)()tentiallv  mav  he 
included  in  the  definition  under  the 
“any  other  j)er.son”  j)rovision.  As  noted 
in  S(icti()n  IV.  while  aj)j)roximately 
28.577  entities  have  l)e(!n  identifi(;d  as 
j)()t(!ntitd  j)aying  agents,  the  Commission 
(istimates  that  only  ajjju’oximately  3,035 
such  entities  will  actually  (jualifv  as 
j)aying  agents  under  Rule  17A(1-17. 

We  Ixdieve  that  a  high  jirojjortion  of 
j)aying  agent  s(irvices  will  he  jorovided 
l)v:  (1)  brokers  and  dealers  that  carry 
customer  s(;(;uriti(!s  (which,  as  discu.ssed 
above  in  Section  Y.C.l.  would  not  he 
small  entities)  and  (2)  transfer  agents 
(including  hank  transfer  agents)  that 
j)r()vi(le  such  servic(;s.  'I'luj.se  firms  that 
tyj)icatly  .s(!rve  as  intermediaries 
hetw(;(!n  issuers  and  s(;curityh()lders  are 
not  tyj)icallv  small  husiiKJ.sses  as 
defined  in  Exchange  Act  Rule  0- 
10(c). '■»” 


lAcliiiiif'c  Act  Rule  ()-l()(ii).  17  CFK  240.0- 

lO(ii). 

‘t  AcliailRC  Act  Kulo  O-lO(ti).  17  Cl  K  240.0- 

10(h). 

|■AcllilIl<>l!  Act  Rule  0-1  ()(<:).  17  Cl'R  240.0- 

10(c). 

'■•'•Invcslinciil  Advisers  Act  Rule  0-7(ii).  17  Cl'R 
27r>.(l-7(a). 

'■*'''rnisl  Incliuiluri!  Act  Rule  0-7.  17  CFR  2(i0.0- 
7. 

Small  liusine.ss  Admiuislraliiiii  Act  Ruh;  201. 
i:i  CFR  121.201. 

'^”17  CFR  240.()-10(c). 


D.  Haixyrting,  n(x:or(ik(!e})ing,  and  Othar 
('.oiuplianca  Ihujinraniants 

N(!W  jiaragitijih  (d)  of  Rule  17A(1-17 
retjuires  brokers,  dealers,  and  jitiying 
agents  maintain  records  to  denionstrati! 
conijilitmce  with  the  amendments  to 
Rule  17A(1-17,  including  written 
jirocednres  that  describe  their 
methodology  for  conijilying  with  the 
amendments.  Such  records  tire  retjuired 
to  he  maintained  for  not  less  than  three 
years,  the  first  year  in  an  easily 
accessible  jilace  in  accordance  with 
Rule  1 7A(1-1 7(i). Records  are  subject 
to  examination  by  the  ajijirojiriate 
reguhitory  agency  as  defined  by  Section 
3(a)(34)(n)  of  the  I-lxchange  Act.'"’" 

/i.  Aganev  Action  To  Minimize  HffacI  on 
Small  Entities 

As  reijuired  by  Section  804  of  the 
Regulatory  Flexibility  Act,'"’'  with 
resjiect  to  small  entities,  the 
Commission  considered  whether  viable 
alternatives  to  the  rulemaking  exist  that 
could  accoiujilish  the  stated  objectives 
of  Section  17A(g)  of  the  Exchange  Act 
and  whether  they  would  minimize  any 
significant  economic  inijiact  of  the  rules 
on  small  entities.  Sjiecifically,  the 
Commission  considered  the  following 
alternatives:  (1)  The  estahlishment  of 
differing  coiujiliance  nujuirements  that 
take  into  account  the  resources  available 
to  small  entities;  (2)  the  clarification, 
con.solidation,  or  sinijilification  of 
coiujiliance  and  rejiorting  re(juirements 
under  the  new  rules  insofar  as  they 
alfeci  small  entities;  (3)  the  use  of 
jierformance  rather  than  design 
standards;  and  (4)  an  exenijition  from 
coverage  of  the  rule,  or  any  jiart  thereof, 
for  small  entities. 

Section  929W  of  the  Dodd-Frank  Act. 
which  added  Section  17A(g)  to  the 
Exchange  Act,  exjiressly  nujuires  the 
amendments  to  Rule  17A(I-17.  We 
believe  that  small  entities  should  he 
included  under  the  amendments 
because,  as  discu.ssed  above,  the 
statutorv  language  does  not  suggest  that 
Congress  intended  to  exclude  or  exenijit 
any  class  of  brokers,  dealers,  or  jiaying 
agents  from  conijiliance.  Rather, 
furthering  the  ajijiarent  goal  of 
Congres.s — reuniting  securityholders 
and  jiayees  with  their  jirojierty — 
ixKjuires  the  searches  and  notifications 
contenijilated  by  Section  929W  to  he 
made  by  entities  regardle.ss  of  their  size. 
In  addition,  as  noted  in  Section  Y.C 
above,  we  believe  that  a  significant 
majority  of  the  entities  affected  by  the 
amendments  will  he  brokers,  dealers, 
and  transfer  agents  that  are  not  small 


17  CFR  24(1.240.17A(l-17(i). 
'  ■"If)  II.,S.C.  7K(:(a)(:i4)(B). 

'  5  II..S.C.  ()(I4. 


entities.  We  exjiect  that,  in  jiractice, 
mo.st  brokers  and  dealers  conducting 
searches  for  lost  securityholders  will  he 
carrying  firms,  which  are  not  small 
entities,  and  likewise  we  exjiect  that 
mo.st  jiaying  agents  jiroviding 
notifications  to  imresjionsive  jiayees 
will  he  carrying  firms  and  the  larger 
transfer  agents  (including  hank  transfer 
agents).'"’^ 

A  cojiy  of  the  FR1’’A  may  he  obtained 
by  contacting  Thomas  (’..  Etter,  )r.. 
Division  of  Trading  and  Markets, 
Securities  and  Exchange  Commission, 
100  F  Street  NE.,  Washington,  DC 
20549-7010.  telejihone  no.  (202)  551- 
5713. 

VI.  Statutorv  Basis  and  Text  of 
Amendments 

Statutorv  Basis 

Pursuant  to  Section  17A(g)  of  the 
Exchange  Act,  15  IJ.S.C.  78(j-1(g),  the 
Commission  has  amended  §  240.1 7Ad-7 
and  240.1 7Ad— 1 7  and  added 
§  240.151)1-8  under  the  Exchange  Act  in 
the  manner  set  forth  below. 

List  of  Subjects  in  17  CFR  Part  240 

Rejiorting  and  recordkeejiing 
nujuiremenls;  Securities. 

Text  of  the  Amendments 

In  accordance  with  the  foregoing,  the 
Commission  amends  Part  240  of  Chajiter 
II  ofTitle  17  of  the  Ckide  of  Federal 
Regulations  as  follows; 

PART  240— GENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

■  1 .  The  general  authority  citation  for 
Part  240  is  revised  and  the  following 
citation  is  added  in  numerical  order  to 
read  as  follows; 

Aiitlioritv:  1.5  U..S.C:.  77c.  77(1.  77g.  77j. 

77s.  77z-2.'77z-;i,  77(U)(;.  77ggg,  77nnii. 

77SSS.  7701.  78(;.  78(1.  78(!,  781',  78g,  78i,  78j, 
78j-l.  78k.  78k-l.  78/,  78in.  78mm.  78n. 
78n-l.  780,  78()-4,  78|).  78(|.  78(|-1,  78s, 
7811-.5.  78\v,  78x,  78ll.  78mm.  8()a-2(),  8()a- 
2:1,  8()a-2<).  8()a-:i7,  801)-:),  80l)-4.  80l)-11, 
and  7201  el  se(i.:  18  l)..S.C;.  i:i.5():  and  12 
D-.S.C.  .5221((!)(3)  unless  otluirwise  noted. 
****** 

.Section  24().17A(1-17  is  idso  issued  under 
Pnl).  L.  111-20:1,  section  OZHW.  124  .Stal, 

1800  (2010). 

***** 

■  1.  Add  Section  240.151)1-8  to  read  as 
follows; 

§  240.1 5b1-6  Notice  to  brokers  and 
dealers  of  requirements  regarding  lost 
securityholders  and  unresponsive  payees. 

Brokers  and  dealers  are  herehv 
notified  of  Rule  1 7A(1-1 7  (§  240.1 7A(1- 


'•'’“.SV/f*  supnt  Section  V.d.l  and  Section  V.(].2. 
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17),  which  addresses  certain 
nuiuirenients  with  respect  to  lost 
securityholders  and  unresponsive! 
l)ayees  that  may  he  applicahle  to  them. 

■  2.  Section  24().17Ad-7(i)  is  amended 
hy  removing  “240.1 7Ad-1 7(c)’‘  and 
adding  in  its  place  "240.1 7Ad-l  7(d)”. 

■  3.  Sectie)!!  24(>.l  7Ad-l  7  is  amended 
hy: 

■  a.  Revising  the  heading. 

■  1).  Revising  paragra])h  (aKl). 

■  c.  In  paragraph  (a)(2)  adding  the 
])hrase  broker,  or  dealer”  following 
the  word  “agent”. 

■  d.  Revising  paragraph  (a)(3). 

■  e.  In  paragraph  (l))(2)(i)  adding  the 
phra.se  “or  customer  security  account 
records  of  the  broker  or  dealer” 
following  the  word  “file”  and  adding 
the  phrase  “.broker,  or  dealer”  following 
the  phrase  “.securityholder,  the  transfer 
agent”. 

■  f.  In  paragraph  (t))(2)(ii)  adding  the 
phra.se  “,  broker,  or  dcialer”  following 
the  word  “agent”. 

■  g.  Redesignating  ])aragraph  (c)  as 
])aragraph  (d),  and  adding  new 
paragra])h  (c). 

■  h.  Revising  newly  redesignated 
paragraph  (d). 

The  revisions  read  as  follows: 

§  240.1 7Ad-1 7  Lost  securityholders  and 
unresponsive  payees. 

(a)(1)  Hvcii'v  recordkee])ing  transfer 
agent  whose  master  securityholder  file 
includes  accounts  of  lo.st 
securityholders  and  everv  broker  or 
dealer  that  has  customer  seenritv 
accounts  that  include  accounts  of  lo.st 
securityholders  shall  exercise 
rea.sonahle  care  to  ascertain  the  correc;t 
addresses  of  such  securityholders.  In 
exercising  rea.sonahle  care  to  ascertain 
such  lo.st  securityholders’  correct 
addresses,  each  .suc:h  recordkeejjing 
transfer  agent  and  each  such  broker  or 
dealer  shall  conduct  two  database 
.sean;hes  using  at  least  one  information 
database  service.  The  transfer  agent, 
broker,  or  dealer  shall  search  hy 
taxjjayer  identification  number  or  by 
name  if  a  search  based  on  taxpayer 
identification  number  is  not  rea.sonahly 
likely  to  loi:ate  the  securityholder.  Such 
database  .searches  must  he  conducted 
without  charge  to  a  lo.st  securityholder 
and  with  the  following  frequeuev: 

(i)  between  three  and  twelve  months 
of  such  securityholder  becoming  a  lo.st 
securityholder;  and 

(ii)  Between  six  and  twelve  months 
after  the  first  search  for  such  lo.st 
.securityholder  hy  the  transfer  agent, 
broker,  or  dealer. 

***** 

(3)  A  transfer  agent,  broker,  or  dealer 
need  not  conduct  the  searches  set  forth 


in  paragrajjh  (a)(1)  of  this  section  fora 
lo.st  .securityholder  if: 

(1)  It  has  received  documentation  that 
such  .securityholder  is  deceascul;  or 

(ii)  The  aggregate  valiu!  of  a.ssets  listed 
in  the  lo.st  securitvholder's  account, 
including  all  dividend,  interest,  and 
other  payments  due  to  the  lost 
securityholder  and  all  securities  owned 
hy  the  lost  securityholder  as  recorded  in 
the  ma.ster  securityholder  files  of  the 
transfer  agent  or  in  the  customer 
security  account  records  of  the  broker  or 
dealer,  is  less  than  $2.5;  or 

(iii)  The  securityholder  is  not  a 
natural  j)erson. 

***** 

(c)(1)  The  ])aying  agent,  as  defined  in 
paragraj)h  (c)(2)  of  this  section,  shall 
provide  not  less  than  one  written 
notification  to  each  unresponsive  payee, 
as  defined  in  paragraph  (c)(3)  of  this 
section,  .stating  that  such  unresponsive 
payee  has  been  sent  a  check  that  has  not 
yet  h(!en  negotiated.  Such  notification 
may  he  sent  with  a  check  or  other 
mailing  suhsecjuently  sent  to  the 
unresponsive  payee  hut  must  he 
proviiled  no  later  than  seven  (7)  months 
(or  210  days)  after  the  sending  of  the  not 
yet  negotiated  check.  The  paying  agent 
shall  not  he  recpiired  to  .send  a  written 
notice  to  an  unr(!.s])on.sive  payee  if  such 
unresponsive  j)ayee  would  h(! 
considered  a  lost  securityholder  hy  a 
transfer  agent,  broker,  or  deahir. 

(2)  The  term  paving  agani  shall 
include  any  i.ssuer,  transfer  agent, 
broker,  dealer,  investment  adviser, 
indenture  trustee,  custodian,  or  any 
other  person  that  accejits  j)ayment.s  from 
the  i.ssuer  of  a  security  and  distributes 
the  ijayments  to  the  holders  of  the 
security. 

(3)  A  securityholder  shall  h(! 
t;on.sidered  aii  anrasponsiva  pavaa  if  a 
check  is  sent  to  the  securityholder  hy 
the  paying  agent  and  the  check  is  not 
negotiated  before  the  earlier  of  the 
paying  agent’s  sending  the  next 
regularly  scheduled  check  or  the 
elapsing  of  six  (8)  months  (or  180  davs) 
after  the  .sending  of  the  not  yet 
negotiated  check.  A  .securityholder  shall 
no  longer  he  considered  an 
univsi)onsive  pavae  when  the 
securityholder  negotiates  the  check  or 
checks  that  cau.sed  the  .securityholder  to 
he  considered  an  unrasponsiva  pavaa. 

(4)  A  jjaying  agent  .shall  he  excluded 
from  the  re{|uirement.s  of  j)aragraph 
(c)(1)  of  this  section  where  the  value  of 
the  not  vet  negotiated  check  is  le.ss  than 
.$25. 

(5)  The  requirements  of  paragraph 
(c)(1)  of  this  section  shall  have  no  effect 
on  state  escheatment  laws. 

(d)  Every  recordkeeping  transfer 
agent,  everv  broker  or  dealer  that  has 


customer  security  accounts,  and  everv 
paying  agent  shall  maintain  records  to 
demonstrate  compliance  with  the 
re(]uirement.s  .set  forth  in  this  section, 
which  records  shall  include  written 
procedures  that  describe  the  transfer 
agent’s,  broker’s,  dealer’s,  or  j)aving 
agent’s  methodology  for  complying  with 
this  section,  and  shall  retain  such 
records  in  accordance  with  Rule  17Ad- 
7(i)  ((?  240.1 7Ad-7(i)). 

8v  iIh!  (ioniinission. 

Haled:  )aniiary  10.  2013. 

Klizaliiith  M.  Murphy, 

Sneivtary. 

|I’R  Doc.  Filed  1-22-1,1:  8:4.'>  am| 

BILLING  CODE  8011-01-P 


DEPARTMENT  OF  THE  INTERIOR 
National  Indian  Gaming  Commission 
25CFR  Part  514 
Fees 

agency:  National  Indian  Gaming 
Commi.ssion,  Interior. 

ACTION:  (iorrecting  amendment. 

SUMMARY:  The  National  Indian  Gaming 
Gommi.ssion  (NIGG  or  Gommission) 
corrects  its  fee  regulations  in  order  to 
reference  the  Gommi.ssion’s  recently 
finalized  ajijieal  rules  contained  in 
another  suhehapter. 

DATES:  tiffactiva  Data:  February  7,  2013. 
FOR  FURTHER  INFORMATION  CONTACT: 
Armando  Acosta.  National  Indian 
Gaming  Gommi.ssion.  1441  L  Street 
NW..  Suite  9100,  Washington,  DG 
20005.  Email: 

annancio_acosta@nigc.gov:  telejihone: 
(202)  032-7003. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Indian  Gaming  Regulatorv  Act 
(IGRA  or  Act),  Public  Law  100^97,  25 
U.S.G.  2701  at  sac}.,  was  signed  into  law 
on  October  17,  1988.  The  Act 
established  an  agency  funding 
framework  whereby  gaming  ojKirations 
licensed  hv  tribes  jiay  a  fee  to  the 
Gommission  for  each  gaming  ojieration 
that  conducts  Glass  II  or  Gla.ss  III  gaming 
activity  that  is  regulated  hy  IGRA.  25 

II. S.G.  2717(a)(1).  These  fees  are  used  to 
fund  the  Gommi.ssion  in  carrying  out  its 
statutory  duties.  Fees  are  based  on  the 
gaming  o])eration’.s  assessable  gross 
gaming  revenues,  which  are  defined  as 
the  annual  total  amount  of  money 
wagered,  less  any  amounts  paid  out  as 
prizes  or  ])aid  for  prizes  awarded  and 
less  allowance  for  amortization  of 
capital  exjjenditures  for  .structures.  25 
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II.S.C.  2717(a)((i).  The  rate  of  fees  is 
estal)lislie(t  annually  l)y  the  (^onnnission 
and  is  ])ayal)le  on  a  (]iiarterly  l)asis.  25 
li..S.C.  2717(a)(3).  KIRA  limits  the  total 
amount  of  fees  im])o.sed  {hiring  any 
fi.seal  year  to  .08  jiercent  of  the  gross 
gaming  revenues  of  all  gaming 
operations  subject  to  regulation  under 
KIRA.  Failure  of  a  gaming  operation  to 
|)ay  the  fees  imposed  hy  the 
(lommission’s  fee  .schedule  can  he 
grounds  fora  civil  enforc:ement  action. 

25  l)..S.CI.  2713(a)(1).  The  purpo.se  of 
part  514  is  to  (jstahlish  how  the  NKKI 
sets  and  collects  those  fees,  to  estahli.sh 
a  basic  formula  for  tribes  to  utilize  in 
calculating  the  amount  of  fees  to  pay, 
and  to  advise  tribes  of  the  potential 
consecpienccis  for  failure  to  jiay  the  fees. 

On  February  2.  2012.  the  Commi.ssion 
published  a  final  rule  amending  ])art 
514  to  provide  for  the  submittal  of  finis 
and  fee  worksheets  on  a  (juarterly  basis 
rather  than  hi-anmially;  to  provide  for 
operations  to  calculate  fees  ha.sed  on  the 
gaming  operation's  fiscal  year  rather 
than  a  calendar  year;  to  amend  certain 
language  in  the  regulation  to  better 
rellect  industry  usage;  to  estahli.sh  an 
as.sessment  for  fees  submitted  1-00  days 
late;  and  to  establish  a  fingerprinting  fee 
payment  jirocess.  77  FR  5178,  Feb.  2. 
2012.  In  its  final  rule,  the  Commi.ssion 
also  provided  tribes  with  rights  to 
appeal  propo.sed  late  fee  a.ssessments  in 
accordance  with  25  CFR  jiart  577. 

On  .September  25.  2012,  the 
Commission  jmhlished  a  final  rule 
consolidating  all  appeal  ])roceedings 
before  the  Commission  into  a  new 
suhchapter  11  (Appeal  ProccHulings 
Btifore  the  Commi.ssion).  tluirehy 
removing  former  |)art.s  524,  530,  and 
577.  77  FR  58041,  .Sept.  25.  2012.  Thus, 
any  reterence  in  part  514  to  ap])eal 
rights  in  form(;r  jiart  577  is  obsolete  and 
must  he  revised  to  refenmce  the  new 
sul)cha])t(;r  fl. 

Regulatory  Matters 

Hogiildtory  Flexibility  Act 

The  rule  will  not  have  a  significant 
imjjact  on  a  substantial  number  of  small 
(;ntiti(!s  as  (fidined  uiKfiir  the  Regulatorv 
Flexibility  Act.  5  U..S.C.  001,  ct  scc]. 
Moreover,  Indian  Tribes  are  not 
considered  to  he  small  entiticis  for  the 
purposes  of  the  R(!gulatorv  Flexihilitv 
Act. 

SiiKiIl  Business  Be^uUiton’  Enforcement 
Fairness  Act 

The  rule  is  m)t  a  major  rule  under  5 
IJ..S.C.  804(2),  the  Small  Busiimss 
Regulatory  Enforccaiumt  Fairness  Act. 
The  rule  does  not  have  an  (dfect  on  the 
(iconomy  of  SI 00  million  or  more.  The 
rule  will  not  cause  a  major  increa.se  in 


co.sts  or  j)rice.s  for  consumers, 
individual  indu.stries.  Federal,  .State?, 
local  government  agencicjs  or  g(;ographic 
riigions.  Nor  will  tlu;  rufi;  have  a 
significant  adver.se  (iffijct  on 
com|)etition,  (!m])loym(!nt,  investment, 
productivity,  innovation,  or  tin;  ability 
of  the  enterpriseis,  to  comj)(;te  with 
foreign  ha.sed  enter|)rises. 

Unfunded  Mandates  Beforin  Act 

The  Commission,  as  an  independent 
nigulatorv  agency,  is  exejinpt  from 
comjjliance  with  the  Dnfunded 
Mandates  Reform  Act,  2  II..S.C.  1502(1); 

2  II.S.C.  058(1). 

Takings 

In  accordance  with  Executive  Order 
12()30.  the  Commission  has  d(?termined 
that  the  rule  does  not  have  significant 
takings  implications.  A  takings 
im])lication  assiis.snuait  is  not  r(;c]uired. 

Uivil  Justice  Reform 

In  accordance  with  Excjcutive  Order 
12988,  the  Commission  has  determined 
that  the  rule  does  not  unduly  burden  the 
judicial  system  and  m(!(!t.s  the 
r(!(]uirements  of  .s(!c.tions  3(a)  and  3(h)(2) 
of  the  Ordi!!'. 

National  I'invironm(mt(d  Foliev  y\ct 

The  Commission  has  (fiitermined  that 
the  rule  does  not  constitute  a  major 
federal  action  significantly  affijcting  the 
(luality  of  the  human  environment  and 
that  no  detaifiid  .statement  is  nicpiired 
pursuant  to  the  National  Environm(!ntal 
Policy  Act  of  1989.  42  U.S.C.  4321,  et 
seq. 

Paperwork  Reduction  Act 

The  information  colfi;ction 
r(!(|uirements  contained  in  this  rule 
wen;  previously  approved  hy  the  Office 
of  Management  and  Budget  as  required 
hy  44  l)..S.C.  3501,  et  seq.,  and  assigned 
()MB  Control  Numher  3141-0007.  The 
OMB  control  numl)(;r  expires  on 
Novemh(!r30,  2015. 

Text  of  the  Rules 

For  the  r(?asons  discussed  in  the 
Preamble,  the  Commi.ssion  amends  its 
rcigulations  at  25  CFR  part  514  as 
follows: 

PART  514— FEES 

■  1.  The  authority  citation  for  |)art  514 
continues  to  read  as  follows: 

Aulhorily:  2.5  IJ..S.C:.  2700.  2710.  2710. 
2717.  2717a. 

■  2.  In  ])art  514,  revi.se  all  refiirenccjs  to 
“j)art  577”  to  nsad  “suhchapter  H”. 


Haled:  )aniiarv  14,  2013. 

'I'racie  1..  Stevens, 

Chairwoman. 

Daniel  ).  l.itlle. 

Associate  Commi.ssioncr. 

II'K  Doc.  2()1H-0()‘I42  I’ilod  l-22-i:t;  (1:4.5  iim| 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  162 

[Docket  No.  USCG-201 2-0952] 

RIN  1625-AB95 

Inland  Waterways  Navigation 
Regulation:  Sacramento  River,  CA 

agency:  Coast  Guard,  DH.S. 

ACTION:  Direct  final  rule;  nicjimst  for 
comments. 

SUMMARY:  By  this  direct  final  rule,  the 
Coast  Guard  is  removing  the  Dticker 
Island  rtistricted  anchorage  area  in  the 
.Sacramento  Rivtir.  The  restricted 
anchorage  area  was  needed  in  the  jiast 
to  ])revent  non-government  ve.ssels  from 
transiting  through  or  anchoring  in  the 
llnitcid  .States  Army's  tug  and  barge 
anchorage  zones.  The  United  .States 
Army  reliiujuished  control  of  the  island 
in  1975,  and  tin?  restricted  anchorage 
area  is  no  longer  necessary. 

DATES:  This  rule  is  effective  Ajnil  23, 
2013,  unle.ss  an  advcirse  comment,  or 
notice  of  intent  to  submit  an  adverse 
comment,  is  either  submitted  to  our 
online  docket  via  http:// 
www.regnIations.gov  on  or  hcifore  March 
25.  2013  or  reaches  the  Dot:ket 
Management  Facility  by  that  date.  If  an 
adverse  comment,  or  notice  of  intent  to 
.submit  an  adverse  comment,  is  receivcjcl 
hy  March  25,  2013,  we  will  withdraw 
this  direct  final  rule  and  publish  a 
timely  notice  of  withdrawal  in  the 
Federal  Register. 

ADDRESSES:  You  may  submit  comments 
identified  hy  docket  numhcjr  U.SCC- 
2012-0952  using  any  one  of  the 
following  m(;thods: 

(1)  Federal  elhdemaking  Ported: 
http://www.regnIations.gov. 

(2)  Fax:  202-493-2251. 

(3)  Mail:  Docket  Management  Facility 
(M-30),  IJ..S.  De])artment  of 
Transjiortation,  Wcj.st  Building  Ground 
Floor,  Room  VV12— 140,  1200  New  )ersev 
Avenue  .SE.,  Washington,  DC  20590- 
0001. 

(4)  Hand  deliveiy:  .Same  as  mail 
address  above,  between  9  a.m.  and  5 
]).m.,  Monday  through  Friday,  except 
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Federal  holidays.  The  tidephone  mimher 
is  202-308-9329. 

To  avoid  duplication,  ])lea.se  use  only 
one  of  these  four  methods.  See  the 
“Puhlic  Fartici])ation  and  Request  for 
('.oiunieuts”  ])ortion  of  the 
SUPPLEMENTARY  INFORMATION  section 
h(;lo\v  for  instructions  on  suhmitting 
comments. 

FOR  FURTHER  INFORMATION  CONTACT:  If 
you  have  (luestions  on  this  rule,  email 
or  call  Lieutenant  Lucas  Mancini,  (loa.st 
(hiard  District  Eleven;  tcdephone  510- 
437-3801,  email 

lAi(:(is.\V.Mancini@iis(:g.niiI.  If  you  have 
(luestions  on  vicnving  or  suhmitting 
material  to  the  docket,  call  Renee  V. 
Wright,  Program  Manager,  Docket 
()])erations,  telephone  202-300-9820. 
SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

1.  Piililic  Participation  and  Request  lor 
(ionnnenis 

A.  .Sul)nnlling  (^oinnuaits 

15.  Viewing  C'.oininenls  and  llocuinents 

C.  Privacy  Act 

D.  Public  M(!eting 

It.  Regnlatorv  Inlorination 

III.  Basis  and  l^n])os(! 

IV.  Discussion  of  the  Rnh; 

V.  R(!gnlalory  Analvses 

A.  R(;gidatory  Planning  and  Rcn  iew 

15.  .Small  Entities 

Ci.  Assistance;  for  Small  Entities 

D.  (Collection  of  Information 

E.  Eedendism 

E.  Unfunded  Mandates  Reform  Act 
Vi.  'faking  of  Private  Propertv 

H.  (Civil  Justice  Reform 

I.  Protection  of  (Childr(;n 

).  Indian  Tribal  (Covernments 
K.  Energy  Effects 
I,.  T(;chnical  Standards 
M.  Environment 

I.  Public  Participation  and  Request  for 
(Comments 

VVe  emcourage  you  to  participate  in 
this  rulemaking  hy  suhmitting 
comments  and  related  materials.  All 
comments  n;ceived  will  he  posti^l, 
without  change,  to  http:// 
ww’w.regulations.gov and  will  include 
any  iJersonal  information  yon  have 
jirovided. 

A.  Submitting  (innnnnnts 

If  yon  suhmit  a  comment.  ])l(;a.se 
include  the  dock(;t  number  for  this 
rulemaking  (USC(j-2()1 2-0952), 
indicate  the  sj)ecific  section  of  this 
document  to  which  each  comment 
a])j)li(!.s,  and  provide  a  reason  for  each 
sugg(;stion  or  recommendation.  You 
may  suhmit  your  comments  and 
material  online,  or  by  fax,  mail,  or  hand 
delivery,  hut  ph;ase  use  only  one  of 
these  iiKians.  We  r(;commend  that  von 
include  your  name  and  a  mailing 
address,  an  email  addnjss,  or  a  phone 


number  in  the  body  of  yonr  docunumt 
so  that  we  can  contact  you  if  we  have 
(pie.stions  njgarding  your  submission. 

To  suhmit  your  comment  online,  go  to 
http :// umv. rngiihitions.gov  and  t y i)e 
■‘D.SfCfC— 2012-0952”  in  the  ‘‘.S(;arch” 
box  and  click  “.S(*arch.”  On  the  line  for 
this  docket,  click  “(Comment.”  If  von 
suhmit  your  comments  by  mail  or  hand 
delivery,  suhmit  them  in  an  unbound 
format,  no  larger  than  8V2  hv  11  inches, 
suitable  for  copying  and  ehudronic 
filing.  If  you  submit  tluan  by  mail  and 
would  like  to  know  that  they  reached 
the  Facility,  ])lea.se  enclo.se  a  stamjied, 
self-address(!d  postcard  or  envelope.  We 
will  consider  all  comments  and  material 
r(;c(;ived  during  the  comimait  jjeriod. 

B.  Vinu’ing  (ionnnnnts  and  DociniKmts 

To  view  comments,  as  well  as 
docuimails  mentioned  in  this  preamble 
as  being  available  in  the  docket,  go  to 
http://\v\v\\  .rngid(it ions. gov,  tvjje 
“U.SGG-2()1 2-0952”  and  click 
".Search.”  If  you  do  not  have  acc(;ss  to 
the  Int(;rn(;t,  you  may  al.so  view  the 
docket  online  hy  visiting  the  Dock(;t 
Managcamait  Facility  in  Room  W12-14() 
on  the  ground  floor  of  the  Department 
of  Transportation  W(!st  Building.  1200 
New  jersey  Avenue  .SF.,  Washington, 

DC"  20590,  hetwcum  9  a.m.  and  5  p.m., 
Monday  through  Friday,  excejjt  Federal 
holidays.  We  have  an  agnaanent  with 
the  Department  of  Transportation  to  use 
the  Dock(!t  Management  Facility. 

a.  Privney  Act 

Anyone  can  scairch  the  eUadronic 
form  of  comments  r(a:eived  into  anv  of 
our  dock(;t.s  hy  the  name  of  the 
individual  submitting  the  comimait  (or 
signing  the  comment,  if  submitted  on 
behalf  of  an  association,  business,  labor 
union,  etc.).  You  may  review  a  Privacy 
Act  notice  regarding  our  ]mhlic  dockets 
in  the  january  17,  2008,  issue  of  the 
Federal  Regi.ster  (73  FR  3310). 

D.  Public  Mooting 

We  do  not  now  jilan  to  hold  a  public 
imading.  But,  you  may  submit  a  retjuest 
for  a  jnihlic  meeting  to  the  docket  using 
one  of  the  nudhods  specified  under 
ADDRESSES.  In  your  r(;(]uest.  explain 
why  you  believe  a  jniblic  imaiting 
would  be  beneficial.  If  we  detia  inine 
that  a  ]mhlic  meeting  would  aid  this 
rulemaking,  we  will  hold  one  at  a  time 
and  place  announced  hy  a  later  notice 
in  the  Federal  Register. 

II.  Regulatory  Information 

We  are  publishing  this  direct  final 
rule  under  33  GFR  1.0.5-55  h(;cause  we 
do  not  exjiect  an  adverse  comment  on 
removal  of  this  unused  anchorage.  This 
rule  woidd  remove  a  rcjstriction  that  is 


not  curnmtly  needed  or  enforced.  If  no 
adverse  coimmmt  or  notice  of  intent  to 
submit  an  adver.se  comment  is  njceived 
hy  March  25,  2013.  this  rule  will 
h(!come  effective  as  .stated  in  the  DATES 
S(;ction.  In  that  case.  ap})roximatelv  30 
days  before  tlu;  effective  date,  we  will 
publish  a  document  in  the  Federal 
Register  stating  that  no  adverse 
comment  was  rciceived  and  confirming 
that  this  rule  will  biicome  (Tlective  as 
scheduled.  However,  if  we  receive  an 
adverse  comment  or  notice  of  intent  to 
submit  an  adverse  comment,  we  will 
publish  a  docuimml  in  the  Federal 
Register  announcing  the  withdrawal  of 
all  or  part  of  this  direct  final  rule.  If  an 
adverse  comment  applies  only  to  ])art  of 
this  rule  (e.g.,  to  an  amendment,  a 
paragraph,  or  a  sirction)  and  it  is 
possible  to  remove  that  part  without 
defeating  the  pur])ose  of  this  ride,  we 
may  adopt,  as  final,  those  parts  of  this 
rule  on  which  no  adverse  comment  was 
receiviid.  We  will  withdraw  the  part  of 
this  rule  that  was  the  subject  of  an 
adverse  comment.  If  we  decide  to 
proceed  with  a  rulemaking  following 
rijceijit  of  an  adver.se  comment,  we  will 
publish  a  siijiarate  notice  of  proposed 
rulemaking  (NPRM)  and  provide  a  new 
ojiportunitv  for  comment. 

A  comment  is  considered  "adver.se”  if 
th(!  comment  ex])lains  why  this  rule  or 
a  |)art  of  this  rule  would  he 
inap])ropriate.  including  a  challenge  to 
its  underlying  jiremise  or  apjiroach,  or 
would  be  ineffective  or  unacceptable 
without  a  change. 

III.  Basis  and  Purpose 

The  purpose  of  this  rule  is  to  rianove 
33  (iFR  102.2()5(c)  because  the  restricted 
anchorage  described  in  that  jiaragraph 
has  not  been  needed  or  enforced  since 
the  United  .States  Army  vacated  Decker 
Island  in  1975.  The  authority  to  conduct 
this  rulemaking  is  found  in  33  II.S.G. 
1231. 

IV.  Discussion  of  the  Rule 

Prior  to  1953  the  United  .States  Army 
acipured  114.02  acres  of  Decker  Island. 
The  Army  u.sed  the  land  for  boat 
landing  and  .storage  activities.  The 
purpo.se  of  33  GFR  102.2()5(c)  was  to 
k(;ep  ve.ssels  and  other  craft  not 
associated  with  the  United  .States 
government  from  navigating  or 
anchoring  within  50  fe(;t  of  any  moored 
government  vessel  in  the  area.  In  1974 
the  United  .States  Army  began  to  vacate 
D(;cker  Island,  officially  terminating  its 
lease  in  January  of  1975.  With  the 
Army’s  rehiase  of  the  114.02  acrijs  of 
Decker  Island  the  intended  u.se  of  the 
restricted  anchorage  was  no  longer 
needed.  We  believe  that  no  member  of 
the  public  will  he  adversely  affected  by 
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minoval  of  the  re.strietion.  'Fliis  rule  will 
update  the  inland  waterways  navigation 
nigulations  by  removing  the  Diicker 
Island  restrictcul  anchorage. 

V.  Regulatory  Analyses 

We  (Uiveloptul  this  rule  alter 
considering  numerous  statutes  and 
executive  orders  related  to  rulemaking. 
Ihilow  we  summarize  our  analy.ses 
based  on  these  .statutes  or  executive 
orders. 

/\.  li(‘;^iil(itorv  Planning  and  Uaviaw 

This  rule  is  not  a  significant 
mgnlatory  action  under  section  3(f)  of 
Rxecutive  Order  12800.  Regulatory 
Planning  and  Review,  and  does  not 
reciuire  an  assessment  of  )3otential  costs 
and  benefits  under  section  0(a)(3)  of  that 
Order.  The  Office  of  Managcanent  and 
Budget  has  not  reviewed  it  under  that 
Order.  For  the  reasons  stated  in  section 
IV..  "Di.scnssion  of  the  Rule,”  this  rule 
does  not  impose  any  additional  costs  on 
the  public  or  government. 

B.  SnudI  Entities 

The  Regulatory  Flexihility  Act  of  1980 
(RFA),  ,5  IJ.S.f".  001-(il2,  as  amended, 
recpnres  federal  agencies  to  consider  the 
])otential  im])act  of  regulations  on  small 
entities  during  rulemaking.  However, 
when  an  agencv  is  not  required  to 
publish  an  NPRM  for  a  rule,  the  RFA 
does  not  nupiire  an  agency  to  ])re))are  a 
regulatory  fiexihilitv  analvsis.  The  Coast 
Ciuard  was  not  nKiuinKl  to  puhli.sh  an 
NPRM  for  this  rule  for  the  reasons  stalcul 
in  section  11.,  “Regulatory  Information,” 
and  thenTore  is  not  re(iuired  to  publish 
a  regulatory  flexihility  analysis. 

C.  Assislanca  for  SnudI  Entitias 

Under  .section  213(a)  of  the  Small 
Business  R(jgulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  want  to  assist  small  entities  in 
understanding  this  rule  so  that  they  can 
h(!tter  evaluate  its  effects  on  them  and 
partici|)ate  in  the  rulemaking.  If  the  rule 
will  affect  your  small  business, 
organization,  or  governmental 
jurisdiction  and  you  have  (piestions 
concerning  its  provisions  or  options  for 
compliance;  please  consult  Lieutenant 
Lucas  Mancini  via  the  ADDRESSES 
section  of  the  rule.  The  Coa.st  (iuard  will 
not  retaliate  against  .small  entities  that 
(jnestion  or  comjjlain  about  this  rule  or 
any  j)olicy  or  action  of  the  Coast  Guard. 

D.  CoUaciion  of  Information 

'I'his  rule  calls  for  no  new  collection 
of  information  under  the  Pa])erwork 
Reduction  Act  of  199.5  (44  U.S.C.  3561- 
3520). 


E.  Eadandism 

A  rule  has  imj)lications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  suh.staiitial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  gov(;rnment  and 
the  .States,  or  on  the  di.strihution  of 
])ower  and  responsibilities  among  the 
various  levels  of  government.  We  have 
analyzed  this  rule  under  that  Order  and 
have  determined  that  it  does  not  have 
imj)lications  for  huleralism. 

E.  IJnfundad  Mandaias  Bidorin  Act 
'I’he  Unfunded  Mandat(!s  Ridbrin  Act 
of  1995  (2  U.S.C.  1531-1538)  recpiires 
Federal  agencies  to  a.sse.ss  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addres.ses  actions 
that  may  result  in  the  expenditure  by  a 
.State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  ])rivate  S(!ctor  of 
.SlOO.OOO.OOO  (adjusted  for  inflation)  or 
more  in  any  one  year.  Though  this  rule 
will  not  result  in  such  exj)enditure.  we 
do  discu.ss  the  (dfects  of  this  rule 
(ilsewhere  in  this  jjnunnhle. 

C.  Taking  of  Private  Property 

This  rul(!  will  not  cause  a  taking  of 
private  jiroperty  or  otlua  wisc;  have 
taking  implications  under  Executive 
Order  12630,  CJovernmental  Actions  and 
Interlerence  with  Constitutionallv 
Protected  Pro])(!rtv  Rights. 

//.  Civil  Justice  Be  form 

'I’his  rule  meets  a])plicahle  standards 
in  sections  3(a)  and  3(h)(2)  of  Execaitive 
Order  12988,  Civil  justice  Reform,  to 
minimize  litigation,  eliminate 
amhiguitv,  and  reduce  burden. 

I.  Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  .Safety  Ri.sks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  .safety  that  may 
disproj)ortionately  affect  children. 

/.  Indian  Tribal  Covernments 

'Fins  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  'Frihal  Ciovernments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between!  the 
Federal  Covernment  and  indian  trih(!s, 
or  on  the  di.strihution  of  power  and 
responsibilities  between  the  Fedenal 
(Government  and  Indian  tribes. 

K.  Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 


CGoncerning  Regidations  'Fhat 
.Significantly  Affect  Energy  .Su])ply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  “significant 
energy  ac:tion”  under  that  order  because 
it  is  not  a  “significant  njgulatory  action” 
under  Executive  Order  128()6  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  tlie  sup]!ly,  di.strihution,  or  u.se  of 
eniiigy.  'Fhe  Administrator  of  the  Office 
of  Information  and  Regulatory  Affairs 
has  not  designated  it  as  a  significant 
energy  action.  'Fherefore,  it  does  not 
require  a  Statement  of  Energy  Effects 
under  Executive  Order  13211. 

L.  Technical  Standards 

'Fhe  National  'Fechnology  'Fransfer 
and  Advancement  Act  (N'FTAA)  (15 
U..S.(].  272  note)  directs  agencies  to  use 
voluntary  consensus  .standards  in  their 
regulatory  activities  unless  the  agency 
provides  Congre.ss,  through  the  Office  of 
Management  and  Budget,  with  an 
ex])lanation  of  why  using  these 
.standards  would  he  inconsistent  with 
aj)])licable  law  or  otherwi.se  im])ractical. 
'Fhis  rule  does  not  u.se  technical 
.standards.  'Fherefore,  we  did  not 
con.sid(!r  the  use  of  voluntary  con.sensus 
standards. 

AT  Environment 

We  have  analyzed  this  rule  under 
D(!partmenl  of  Homeland  Security 
Management  Directive  023-01  and 
(Gommandant  Instruction  Ml 6475. ID, 
which  guide  the  (Goast  (Guard  in 
complying  with  the  National 
Environmental  Poliev  Act  of  1969 
(NEPA)  (42  U.S.C.  4321-4370f).  and 
have  concluded  that  this  action  is  one 
of  a  category  of  actions  that  do  not 
individually  or  cumulatively  have  a 
significant  effect  on  the  human 
environment.  This  rule  is  categorically 
excluded  under  section  2.B.2,  figure  2- 
1,  paragraph  (34)(f)  of  the  Instruction. 
This  rule  involves  removal  of  the 
restricted  anchorage  arcui  at  Decker 
Island  in  the  Sacramento  Riven',  linden' 
figure  2-1,  paragraph  (34)(f)  of  the 
Instrue.tion,  an  environmental  analysis 
e;hen:kli.st  and  a  e:ate!gorie:al  e;xe:lusion 
detenniination  are  not  reejuireel  for  this 
rede. 

List  of  .Subjents  in  33  CFR  Part  162 

Navigation  (waten)  and  Waterways. 

For  the  renisons  di.senis.sed  in  the 
preamble,  the  (Goast  (Guard  amends  33 
(GFR  j)art  162  as  follows; 

PART  162— INLAND  WATERWAYS 
NAVIGATION  REGULATIONS 

■  1 .  'Fhe  authority  citation  for  j)art  162 
e:ontinues  to  read  as  follows: 
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Authority:  33  D.S.CI  12:M;  n(;])arlin(;nt  ol 
llomoland  Scuairily  Dolo^alion  No.  0170.1. 

■  2.  In  S  1()2.2()5,  remove  paragraph  (c) 
consisting  ot  the  j)aragra})li  heading  and 
paragraphs  (c)(1)  and  (c)(2). 

I)at(!(l:  lainiarv  10,  2010. 

K.L.  Schultz, 

I{(Kir  Acliuirdl.  U.S.  (ahisI  (hiard.  (jomtiuuidcr, 
Eldvcnth  (axisI  Guard  Dislricl. 

|I•■K  Hoc.  2()i;)-()120K  I'ilod  1-22-1  S;  H:4.'j  ami 
BILLING  CODE  9110-04-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33CFR  Parties 
[USCG-2013-0019 
RIN  1625-AA11 

Regulated  Navigation  Area;  Reporting 
Requirements  for  Barges  Loaded  With 
Certain  Dangerous  Cargoes,  Inland 
Rivers,  Ninth  Coast  Guard  District; 

Stay  (Suspension) 

agency:  Coast  Guard,  DllS. 

ACTION:  Tein])orarv  final  rule. 

SUMMARY:  The  Coinniander,  Ninth  Coast 
Guard  Di.strict  is  staying  (sns])ending) 
reporting  retpiireinents  under  the 
Regulated  Navigation  Area  (RNA) 
established  for  barges  loaded  with 
certain  dangerous  cargoes  (CDC  barges) 
in  the  inland  rivers  of  tlie  Ninth  Coast 
Guard  District.  This  stay  (suspension) 
extension  is  neces.sary  hecau.se  tlie  Coast 
Guard  continues  to  analyze  future 
reporting  needs  and  evaluate  possible 
changes  in  CDC  rejiorting  reciuirements. 
This  .stay  (snsjiension)  of  the  CDC 
reporting  reciuireiiKmts  in  no  way 
relieves  towing  vessel  operators  and 
fleeting  area  managers  resjionsihle  for 
(ilXi  barges  in  the  RNA  from  their 
dangerous  cargo  or  vessel  arrival  and 
movement  reporting  obligations 
currently  in  effect  under  other 
regulations  or  placed  into  effect  under 
apjiropriate  (ioast  Guard  authority. 
DATES:  This  rule  is  effective  in  the  CFR 
on  January  23,  2013  until  11:50  i).m.  on 
S(;i)teml)er  30,  2013.  This  rule  is 
effective  with  actual  notice  for  purposes 
of  enforcement  at  12:01  a.m.  on  January 
15,  2011  until  11:59  j).m.  on  Sejitemher 
30,  2013. 

ADDRESSES:  Documents  indicated  in  this 
jireamhle  as  being  available  in  the 
docket  are  jiart  of  docket  lISCC-2013- 
0019.  To  view  docnments  mentioned  in 
this  preamble  as  being  available  in  the 
docket,  go  to  http:// 
u’ww.rugulations.gov,  ty])e  the  docket 


number  in  the  “SEARCH”  box  and  click 
“SEARCH”,  (dick  on  Open  Docket 
Folder  on  the  line  a.ssociated  with  this 
rulemaking.  You  may  also  visit  the 
Docket  Management  Facility  in  Room 
\V12-140  on  the  ground  floor  of  the 
Department  of 'rransiiortation  West 
Building,  1200  New  Jersey  Avenue  SE., 
Washington,  DC  20590,  between  9  a.m. 
and  5  p.m.,  Monday  through  F’ridav, 
except  Federal  holidavs. 

FOR  FURTHER  INFORMATION  CONTACT:  If 
you  have  (piestions  about  this  temporary 
rule,  call  or  email  LCDR  David  Wehh, 
IJ.S.  Coast  Guard:  telephone  210-902- 
0050,  email:  David. M.\Vebl)@uscg.ini}.  If 
yon  have  (piestions  on  viewing  the 
docket,  call  Renee  V.  Wright,  Program 
Manager,  Docket  Operations,  telephone 
202-300-9820. 

SUPPLEMENTARY  INFORMATION: 

Table  of  Acronyms 

CDC;  Corlain  Dangmous  Charge 

DIIS  Diiparlinonl  of  I  lonuilaiul  Sociiritv 

FR  Federal  Register 

NORM  Notice  of  Proposed  Rulemaking 

A.  Regulatory  History  and  information 

The  Coast  Guard  is  i.ssuing  this 
temporary  final  rule  without  prior 
notice  and  ojijiortunitv  to  comment 
pursuant  to  authority  under  section  4(a) 
of  the  Administrative  Procedure  Act 
(APA)  (5  D.S.C.  553(1))).  'fhis  provision 
authorizes  an  agency  to  issue  a  rule 
without  ])rior  notice  and  o])portunity  to 
comment  when  the  agency  for  good 
cause  finds  that  tho.se  procedures  are 
“impracticable,  unnecessary,  or  contrary 
to  the  public  interest.”  Under  5  U.S.C. 
553(1))(3)(B),  the  Coast  (hiard  finds  that 
good  cause  exi.sts  for  not  jnihlishing  a 
notice  of  jiroposed  rulemaking  (NPRM) 
witli  respect  to  this  rule  because  it 
would  he  inpiracticahle,  unnece.ssary, 
and  contrary  to  the  iniblic  interest. 

The  contract  for  the  CDC  barge 
reporting  .sy.stem  at  the  Inland  River 
Vessel  Movement  Center  (IRVMC) 
expired  in  Januarv  2011.  Due  to  the 
expiration  of  this  contract,  the  (ioast 
Guard  would  not  be  able  to  receive  and 
process  reports,  tlierefore,  in  late 
December  2010,  the  Coast  (hiard 
decided  to  suspend  the  IRVMC 
rejiorting  recpiirements  for  a  two-year 
jieriod.  This  suspension  was  jiublished 
in  the  Federal  Register  at  70  FR  2829 
(Januarv  18,  2011),  and  expired  on 
January  15,  2013. 

At  this  time,  the  contract  for  the  CDC 
barge  reporting  svstem  lias  not  been 
renewed,  and  the  Coast  (hiard  is  still 
considering  whether  to  enter  into  a  new 
contract  and  lift  the  susjiension,  modify 
the  reporting  recpiirements  in  the  RNA. 
or  repeal  the  RNA  completely.  An 
extension  of  the  stay  is  necessary  while 


the  Coast  (lUard  continues  to  consider 
the.se  ojitions. 

We  believe  prior  notice  and  comment 
is  unnecessary  becau.se  we  expect  the 
affected  public  will  have  no  objection  to 
resuming  the  .stay  (suspension)  of 
regulatory  recpiirements  that  expired  on 
Januarv  15,  2013.  The  (ioast  Guard 
received  no  public  comment  or 
objection  regarding  tbe  suspension  that 
was  in  effect  from  2011  until  January  15, 
2013.  Prior  notice  and  comment  is  also 
contrary  to  the  public  interest  hecau.se 
there  is  no  jiublic  jnirpose  served  bv 
continuing  to  require  reports  when  there 
is  no  mechanism  for  receiving  or 
processing  those  reports. 

Under  5  U.S.C.  553(d)(1),  a 
sub.stantive  rule  that  relieves  a 
restriction  may  be  made  effective  less 
than  30  days  after  publication.  This 
temporary  final  rule,  suspending  the 
reporting  requirements  and  thereby 
relieving  the  regulatory  re.striction  on 
towing  ves.sel  operators  and  fleeting  area 
managers  provided  by  33  CF"R  105.921. 
is  effective  in  the  (^FR  on  Januarv  23, 
2013  and.  for  purposes  of  enforcement, 
is  effective  at  12:01  a.m.  on  Januarv  15, 
2011. 

B.  Basis  and  Purpose 

The  legal  basis  for  this  rulemaking  is 
the  Coa.st  Guard’s  authority  to  establish 
regulated  navigation  areas,  nnder  33 
U..S.C.  1220,  1231:  40  U.S.C.  Chapter 
701, 3300.  3703:  50  U.S.C. 191. 195; 33 
CFR  1. 0.5-1,  0.04-1, 0.04-0,  100.5: 

Public  Law  107-295,  110  Slat.  2004;  and 
Department  of  Homeland  Security 
Delegation  No.  0170.1.  An  RNA  is  a 
water  area  within  a  defined  boundary 
for  which  regulations  for  ves.sels 
navigating  within  the  area  have  been 
established,  to  control  vessel  traffic  in  a 
place  determined  to  have  hazardous 
conditions.  33  CFR  105.10; 

("ommandant  Instruction  Manual 
M10704.3A,  1-0. 

The  i)ur])ose  of  this  temporary  final 
rule  is  to  resume  the  suspension  of 
reporting  requirements  that  was  in  place 
between  Januarv  2011  and  Januarv  15, 
2013.  This  temporary  rule  relieves  the 
towing  ves.sel  operators  and  fleeting  area 
managers  responsible  for  CDC  barges 
from  the  33  ("F’R  105.921  rejiorting 
recjnirements  for  a  nine  month  jieriocl. 

(k  Discussion  of  the  Final  Rule 

During  the  susjjension  of  rejiorting 
recjnirements.  towing  ve.ssel  ojierators 
and  fleeting  area  managers  resjionsible 
for  (]DC  barges  will  be  relieved  of  their 
obligation  to  rejiort  their  (iDCs  under  33 
CFR  105.921  (d).  (e),  (1).  (g),  and  (b).  This 
susjiension  in  no  way  relieves  towing 
vessel  ojierators  and  fleeting  area 
managers  resjionsible  for  CD(i  barges 
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iroin  their  dangerous  cargo  or  ves.sel 
arrival  and  movement  reporting 
obligations  currently  in  effect  under 
other  regulations  or  placed  into  effect 
under  appropriate  (loa.st  (luard 
authority. 

I).  Regulatory  Analyses 

We  develojxul  this  tmnporarv  final 
rule  after  considering  numerous  statutes 
and  executive  orders  related  to 
rulemaking.  Below  we  summarize  our 
analyses  based  on  14  ofthe.se  statutes  or 
execaitive  orders. 

1.  Ihigiilatory  Planning  and  Paviaw’ 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  128()(i,  Regulatory 
Planning  and  Review,  as  su]j])lemented 
by  Executive  Order  13563.  lmj)roving 
Regulation  and  Regulatory  Review,  and 
docis  not  reciuire  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  Executive  Order  12866 
or  under  .section  1  of  Executive  Order 
13563.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  'I’liis  rule  is  tem])orarv  and 
limited  in  nature  by  extending  the 
previouslv  puhli.shed  suspension  of 
r.lX;  barge  reporting  reipiirements  for  an 
additional  nine-month  period,  creating 
no  undue  delay  to  ves.sel  traffic  in  the 
regulated  area. 

2.  Small  Entitias 

The  Regulatory  Flexihilitv  Act  of  1980 
(REA).  5  l).S.(].  6()1-()12.  as  amended, 
reiiuires  federal  agencies  to  consider  the 
])otentiai  impact  of  regulations  on  small 
entities  during  rulemaking.  The  term 
“small  entities”  comjirises  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  of  less  than  5().()0(). 

The  Coa.st  Guard  certifies  under  5 
IJ.S.C.  605(1))  that  this  rule  will  not  have 
a  significant  economic  imj)act  on  a 
substantial  number  of  small  entities. 

This  rule  will  affect  the  following 
entities,  some  which  may  he  small 
entities:  Owners  or  operators  of  GDG 
barges  intending  to  transit  the  Inland 
Rivers  in  the  Ninth  Coast  Guard  District 
during  this  nine  month  period.  This  rule 
will  not  have  a  significant  economic 
im])act  on  those  entities  or  a  substantial 
number  of  any  small  entities  because 
this  rule  suspends  reporting 
recjuirements  for  nine  months. 

3.  Assistance  for  Small  Entities 

Under  .section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  E.  104-121), 
we  want  to  a.ssist  small  entities  in 


understanding  this  rule.  If  the  rule 
would  affect  your  small  business, 
organization,  or  governmental 
jurisdiction  and  you  have  (luestions 
concerning  its  provisions  or  options  for 
compliance,  plea.se  contact  the  j)(!r.son 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT,  above. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
comj)liance  with,  f’ederal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Omhudsman 
and  the  Regional  Small  Business 
Regidatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency’s 
responsiveness  to  small  business.  If  yon 
wish  to  comment  on  actions  by 
emj)lovees  of  the  (’oast  Guard,  call  1- 
888-R'EG-FA1R  (1-888-734-3247).  The 
Goast  Guard  will  not  retaliate  against 
small  entities  that  ijue.stion  or  complain 
about  this  rule  or  any  policy  or  action 
of  the  Goast  (fuard. 

4.  Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  IJ.S.G.  3501- 
3520). 

5.  Eederaiism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132. 
Federali.sm,  if  it  has  a  sid).stantial  direct 
effect  on  State  or  local  governments  and 
would  either  ])reem])t  State  law  or 
impo.se  a  substantial  dinjct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

6.  Protest  Activities 

The  Goast  Guard  respects  the  First 
Amendment  rights  of  protesters. 
Protesters  are  asked  to  contact  the 
])erson  listed  in  the  FOR  FURTHER 
INFORMATION  CONTACT  section  to 
coordinate  protest  activities  so  that  your 
message  can  he  received  without 
jeo])ardizing  the  safety  or  security  of 
people,  places,  or  ves.sels. 

7.  Unfunded  Mandates  iteform  Act 

The  linfumied  Mandates  Reform  Act 
of  1995  (2  IJ.S.G.  1531-1538)  retinires 
Federal  agencies  to  a.sse.ss  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  atldresses  actions 
that  may  result  in  the  expenditure  bv  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
Si 00. out). out)  or  more  in  any  one  year. 
Though  this  rule  will  not  resnlt  in  such 
an  expenditure,  we  do  discuss  the 


effects  of  this  rule  eksewhere  in  this 
])reamble. 

8.  Taking  of  Private  Propertv 

This  rule  will  not  cause  a  taking  of 
private  pro])ertv  or  otherwi.se  have 
taking  implications  under  Executive 
Order  12630.  Governmental  Actions  and 
Interference  with  (Jonstitutionally 
Protected  Property  Rights. 

9.  Civil  Justice  Iteform 

This  rule  meets  ajjplicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Exec:ntive 
Order  12‘)88.  Givil  Ju.stice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

to.  Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
(Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

11.  Indian  Tribal  Covernments 

This  rule  does  not  have  tribal 
imj)lications  under  Executive  Order 
13175.  (Consultation  and  (Coordination 
with  Indian  Tribal  (Covernments. 
becau.se  it  does  not  have  a  substantial 
direct  effect  on  f)ne  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  (Covernment  and  Indian  tribes, 
or  on  the  distribution  of  ])ower  and 
responsibilities  between  the  Federal 
(Covernment  and  Indian  tribes. 

12.  Energv  Effects 

This  action  is  not  a  “significant 
energy  action”  under  Executive  Order 
13211,  Actions  (Concerning  Regulations 
That  Significantly  Affect  Energy  Su])j)ly, 
Distribution,  or  Use. 

13.  Techniccd  Standards 

This  rule  does  not  use  technical 
.standards.  Therefore,  we  did  not 
consider  the  use  of  voluntary  con.sensus 
standards. 

14.  Environment 

We  have  analyzed  this  rule  under 
Department  of  Homeland  Security 
Management  Directive  023-01  and 
(Commandant  Instruction  Ml 6475. ID, 
which  guide  the  (Coast  (Cuard  in 
com])lying  with  the  National 
Environmental  Policv  Act  of  1969 
(NEPA)(42  U.S.(C.  43"21-4370f).  and 
have  determined  that  this  action  is  one 
of  a  category  of  actions  which  do  not 
individually  or  cumulatively  have  a 
significant  effect  on  the  human 
environment.  This  rule  involves  the 
nine-month  extension  of  a  ])reviously 
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published  suspension  of  reporting 
recjuireinents  establisluul  for  CDC  barges 
transiting  the  inland  rivers  of  the  Ninth 
(ioast  Guard  District.  'I’liis  rule  is 
categorically  excluded,  under  figure  2- 
1,  paragra])b  (34)(g),  of  the  In.struction. 
l)nd(;r  figure  2-1,  |)aragrapb  (34)(g),  of 
the  Instruction,  an  environmental 
analysis  chet:klist  and  a  categorical 
exclusion  determination  are  not 
recjiiinul  for  this  rule. 

hist  of  Subjects  in  33  GFR  Part  185 

Harbors.  Marine  safety.  Navigation 
(water),  Re])orting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

For  the  reasons  discus.sed  in  the 
preamble,  the  ('.oast  Guard  amends  33 
GFR  part  185  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

■  1 .  The  authority  citation  for  part  185 
continues  to  read  as  follows: 

Authority:  3.3  U.S.C.  1228,  1231:  48  II.S.C. 
Chapter  701;  .50  U.S.C.  191.  19.5:  33  CFR 
1.0.5-l(g),  8.04-1, 8.04-8,  and  180.5;  Put).  1.. 
107-295,  118  .Stal.  20()4;  DeparliiKMil  of 
lIoiiKiiand  .Security  Delegation  No.  0170.1. 

■  2.  Amend  §  185.921  hv  staying 
piiragraphs  (d),  (e),  (f),  (g),  and  (h)  from 
jannary  23,  2013  until  11:59  p.m.  on 
.September  30,  201 3. 

l)at(!(l:  January  11, 2013. 

Mii:hael  N.  Parks, 

Hear  Adiuinil.  IJ.S.  (amisI  (hnird,  (A)innt(ind(;r. 
Ninth  Coast  Ciiard  District. 

Il'K  Hoc.  20i:i-012:t4  Mlod  1-22-1  :t:  a:4.5  anil 
BILLING  CODE  9110-04-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Parties 

[Docket  Number  USCG-201 2-0938] 

RIN  1625-AA87 

Security  Zone,  Potomac  and  Anacostia 
Rivers;  Washington,  DC 

agency:  Coast  Guard,  DHS. 

ACTION:  'remporary  final  rule. 

SUMMARY:  The  ("oast  Guard  is 
establishing  a  temjiorary  security  zone 
encompassing  certain  waters  of  the 
Potomac  River  and  Anacostia  River. 
'I'his  action  is  necessary  to  safeguard 
|)ersons  and  projierty,  and  prevent 
terrorist  acts  or  incidents.  'I'his  rule 
prohibits  vessels  and  peo})le  from 
entering  the  .security  zone  and  reipiires 
vessels  and  persons  in  the  security  zone 


to  dejiart  the  security  zone,  unless 
specifically  exempt  under  the 
provisions  in  this  rule  or  granted 
specific  permi.ssion  from  the  Coast 
Guard  Gajitain  of  the  Port  Baltimore. 

This  action  is  intended  to  temporarily 
restrict  vessel  traffic  in  portions  of  the 
Potomac  and  Anacostia  Rivers  during 
the  event. 

DATES:  This  rule  is  effec:tive  from 
lanuary  15,  2013  until  Jannary  24.  2013. 
ADDRESSES:  Documents  mentioned  in 
this  jireamhle  are  part  of  docket  llJ.S(iG- 
2012-09381.  'I'o  view  documents 
mentioned  in  this  preamble  as  being 
available  in  the  docket,  go  to  http:// 

WWW. ivgulatioits.gov,  type  the  docket 
numher  in  the  “.SEARCH”  box  and  click 
“SEARCH.”  Click  on  Ojien  Docket 
Folder  on  the  line  a.ssociated  with  this 
ridemaking.  You  may  also  visit  the 
Docket  Management  Facilitv  in  Room 
\\H2-140  on  the  ground  floor  of  the 
Dejiartment  of  Transportation  West 
Building,  1200  New  jer.sey  Avenue  .SE.. 
Washington,  D(i  20590,  between  9  a.m. 
and  5  ]).m.,  Monday  through  Friday, 
exce|)t  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  If 
you  have  ipiestions  on  this  rule,  call  or 
email  Mr.  Ronald  E.  Houck,  at  .Sector 
Baltimore  Waterwavs  Management 
Division.  II..S.  Coast  (hiard;  telejihone 
410-578-2874,  email 
Ronald. L.liouck@us(:g.iitil.  If  you  have 
(pie.stions  on  viewing  or  submitting 
material  to  the  docket,  call  Renee  V. 
Wright,  Program  Manager.  Docket 
()])eration.s.  telejihone  (202)  388-9828. 
SUPPLEMENTARY  INFORMATION: 

'Fable  of  Acronyms 

DIPS  Deparlinont  of  1  loincilaiul  Security 
l-’R  t''(!(leral  Registcu' 

NPRM  Notice  of  Pro|)osed  Rul(!inaking 

A.  Regulatory  History  and  Information 

On  October  24,  2012,  we  published  a 
notice  of  proposed  rulemaking  (NPRM) 
entitled  “.Security  Zone,  Potomac  and 
Anacostia  Rivers;  Washington,  DC”  in 
the  Federal  Register  (77  FR  84943). 

After  the  NPRM  was  published  in  the 
Federal  Register,  howiiver,  the  Coast 
Guard  determined  that  the  boundary  of 
the  ])roposed  securitv  zone  on  the  south 
between  the  Virginia  shoreline  and  the 
District  of  Columhia  shoreline  along 
latitude  38°5T00"  N  needed  to  he 
relocated  farther  downstream  to  and 
along  latitude  38°50'00"  N.  On 
November  28,  2012,  we  jnihlished  a 
supplemental  notice  of  jiropo.sed 
rulemaking  (SNPRM)  entitled  “Security 
Zone,  Potomac  and  Anaco.stia  Rivers; 
Washington,  DC”  in  the  Federal 
Register  (77  FR  70984).  We  received  one 
comment  on  the  projiosed  rules.  No 


public  meeting  was  reijue.sted,  and  none 
was  held. 

Under  5  U..S.C.  553(d)(3),  the  Coast 
Guard  finds  that  good  cau.se  exists  for 
making  this  rule  effective  less  than  30 
days  after  publication  in  the  Federal 
Register.  Due  to  the  need  for  immediate 
action,  the  restriction  of  ves.sel  traffic  is 
necessary  to  protect  life,  jiroperty  and 
the  environment:  therefore,  a  30-dav 
notice  is  impracticable.  Delaying  the 
effective  date  would  he  contrary  to  the 
.safety  zone's  intended  objectives  of 
protecting  persons  and  ve.ssels  involved 
in  the  event  and  its  a.ssociated  activities, 
and  enhancing  public  and  maritime 
safety. 

B.  Basis  and  Purpose 

On  January  20,  2013,  the  U..S. 
Presidential  Inauguration  swearing-in 
ceremony  will  take  place  at  the  U.S. 
Capitol  in  Washington,  D(i.  Activities 
associated  with  the  Presidential 
Inauguration  include  several  Inaugural 
ceremonies,  halls,  parades  and 
receptions  in  the  District  of  Columhia, 
which  are  .scheduled  to  occur  from 
January  15,  2013  through  January  24. 
2013.  During  the.se  activities,  gatherings 
of  high-ranking  United  .States  officials 
and  the  puhlic-at-large  are  exjiected  to 
take  place.  'I'he.se  activities  are  located 
along  navigable  waterways  within  the 
Ca|)tain  of  the  Port  Baltimore’s  Area  of 
Responsibility.  I'he  ('.oa.st  Guard  has 
given  each  Coast  Guard  ("aptain  of  the 
Port  the  ability  to  imjilement 
conqirehensive  jiort  security  regimes 
designed  to  safeguard  human  life, 
ves.sels,  and  waterfront  facilities  while 
still  sustaining  the  how  of  commerce. 

'File  Captain  of  the  Port  Baltimore  is 
establishing  a  security  zone  to  address 
the  aforementioned  security  concerns 
and  to  take  steps  to  prevent  the 
catastrophic  impact  that  a  terrorist 
attack  against  the  large  gatherings  of 
high-ranking  United  .States  officials,  the 
pnhlic-at-large,  and  surrounding 
waterfront  areas  and  communities 
would  have.  'I'he  security  zone  is 
nece.ssary  to  safeguard  life  and  jiroperty 
on  the  navigable  waters  before,  during, 
and  after  activities  a.ssociated  with  the 
Presidential  Inauguration  and  will  help 
the  (ioast  Guard  jnevent  vessels  or 
persons  from  bypassing  the  security 
measures  established  on  shore  for  the 
events  and  engaging  in  waterborne 
terrorist  actions  during  the  highly- 
inihlicized  events. 

C.  Discussion  of  (Comments,  (Changes 
and  the  Final  Rule 

'I'he  Coast  Guard  received  one 
comment  in  res])onse  to  the  NPRM.  No 
public  meeting  was  reque.sted  and  none 
was  held.  What  follows  is  a  review  of. 
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and  the  Coast  (Juard’s  respon.se  to,  tlie 
issue  that  was  jiresented  by  tlie 
eommenter  concerning  the  proposed 
regulations. 

The  eommenter.  Mr.  David  A.  Hell,  a 
resident  oi  Hamhiirg.  NY.  .stated  his 
snpjiort  lor  tin?  (^oast  Cnard's  projiosed 
tenniorarv  security  zone. 

Tlie  .security  zone  is  tailored  to 
imjiose  a  minimum  adverse  ailed  on 
port  operations  and  waterway  n.sers 
located  within  certain  waters  ol  the 
Potomac  River  and  Anacostia  River  at 
Wa.shington.  DC;  during  the  event  and  its 
associated  activities. 

I).  Regulatory  Anuly.ses 

We  develojied  this  rule  after 
considering  mimerous  statutes  and 
executive  orders  related  to  rulemaking. 
Below  we  summarize  our  analyses 
based  on  these  statutes  and  executive 
orders. 

1.  lif^^ulatory  Planning  and  Haviaw 

This  rule  is  not  a  significant 
regulatorv  action  under  section  3(f)  of 
Executive  Order  128()().  Regulatorv 
Planning  and  Review,  as  supplemented 
by  Executive  Order  133(i3.  Improving 
Regulation  and  Regulatorv  Review,  and 
does  not  re(|nire  an  assessment  of 
potential  costs  and  benefits  under 
section  (i(a)(3)  of  Executive  Order  128{i() 
or  under  .section  1  of  Executive  Order 
13.583.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  those 
Orders.  There  is  no  ves.sel  traffic 
associated  with  recreational  boating  and 
commercial  fishing  expected  during  the 
effective  jieriod.  and  ves.sels  may  seek 
|)erniission  from  the  Cajitain  of  the  Port 
Baltimore  to  enter  and  transit  the  zone. 

2.  Impact  on  Simdl  Entities 

The  Regulatory  Flexibility  Ac:t  of  1980 
(RFA).  5  IJ.S.C.  801-(il2.  as  amended, 
reipiires  federal  agencies  to  consider  the 
potential  iinjiact  of  regulations  on  small 
entities  during  rulemaking.  'Fhe  term 
“small  entities”  comjirises  small 
businesses,  not-for-jirofit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  jiojiulations  of  less  than  50.0()0. 

'fhe  Coast  (inard  certifies  under  5  U.S.(k 
()().5(h)  that  this  ride  will  not  have  a 
significant  economic  im|)act  on  a 
suhstantial  niimher  of  small  entities. 
This  rule  may  affect  the  following 
entities,  some  of  which  might  he  small 
entities:  the  owners  or  operators  of 
vessels  intending  to  operate  or  transit 
through  or  within  the  security  zone 
during  the  enforcement  period. 

Although  the  security  zone  will  ajiply  to 
the  entire  width  of  the  Potomac  and 
Anacostia  Rivers,  traffic  may  he  allowed 


to  pass  through  the  zone  with  the 
jiermission  of  the  Captain  of  the  Port 
Ihdtimore.  Before  the  liffective  jieriod. 
maritime  advisories  will  hi;  widely 
available  to  the  maritime  commnnity. 
Additionally,  given  the  time  of  year  this 
event  is  scheduled,  the  vessel  traffic  is 
exjiecled  to  he  minimal. 

3.  Assistance  for  SnudI  Entities 

Under  section  213(a)  of  the  .Small 
Bnsine.ss  Regulatory  Enforcement 
Fairness  Act  of  1998  (Public  Law  104- 
121).  we  want  to  assist  small  entities  in 
understanding  this  rule.  If  the  rule 
would  affect  your  small  business, 
organization,  or  governmental 
jurisdiction  and  you  have  (|uestions 
concerning  its  ])rovisions  or  options  for 
com])fiance.  plea.se  contact  the  person 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT,  above. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  .Small  Business  and  Agriculture 
Regulatory  Enforcement  Omhndsman 
and  the  Regional  .Small  Business 
Regulatory  Fairness  Boards.  The 
Omhndsman  evaluates  these  actions 
annually  and  rates  each  agency’s 
res])onsiveness  to  small  hnsine.ss.  If  yon 
wish  to  comment  on  actions  by 
em])lovees  of  the  (kiast  Uuard,  call  1- 
888-Ri*:G-FAlR  (1-888-734-3247).  The 
Uoa.st  Unard  will  not  retaliate  against 
small  entities  that  (pie.stion  or  complain 
about  this  rule  or  any  policy  or  action 
of  the  (x)ast  Uuard. 

4.  Collection  of  Information 

'fins  rule  will  not  call  for  a  new 
collection  of  information  under  the 
Paperwork  Reduction  Act  of  lt)9.5  (44 
II.S.U.  3.501-3.520). 

5.  Eederalism 

A  rule  has  implications  for  federali.sm 
under  Executive  Order  13132, 
Federali.sm,  if  it  has  a  suh.stantial  direct 
effect  on  the  .States,  on  the  relationship 
between  the  national  government  and 
the  .States,  or  on  the  distribution  of 
jKiwer  and  responsibilities  among  the 
various  levels  of  government.  We  have 
analyzed  this  rule  under  that  Order  and 
determined  that  this  rule  does  not  have 
imjilications  for  federalism. 

a.  Protest  Activities 

The  Coast  (hiard  resjiects  the  First 
Amendment  rights  of  protesters. 
Protesters  are  asked  to  contact  the 
person  listed  in  the  FOR  FURTHER 
INFORMATION  CONTACT  .section  to 
coordinate  jirotest  activities  so  that  your 
message  can  he  received  without 


jeopardizing  the  .safety  or  .security  of 
peo])le.  ])lace.s  or  ves.sels. 

7.  Un  funded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  199.5  (2  U..S.C:.  1.531-1538)  reiiuires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatorv  actions.  In 
jiarlicular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
.State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  .sector  of 
.$1  OO.OOO.OOO  (adjusted  for  inflation)  or 
more  in  any  one  year.  Though  this  rule 
will  not  result  in  such  an  expenditure, 
we  do  discuss  the  effects  of  this  rule 
eksewhere  in  this  preamble. 

3.  Taking  of  Private  Propertv 

This  rule  will  not  cau.se  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12830,  (Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Projierty  Rights. 

.9.  Civil  Justice  Reform 

This  rule  meets  aj)])licahle  standards 
in  sections  3(a)  and  3(h)(2)  of  Executive 
Order  12988.  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
amhiguitv.  and  reduce  burden. 

U).  Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045.  Protection  of 
(Children  from  Environmental  Health 
Risks  and  .Safety  Risks.  This  ride  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disprojKirtionately  affect  children. 

11.  Indian  Trilxd  Covernments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  ("onsultation  and  (Coordination 
with  Indian  Tribal  Covernments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relation.ship  between  the 
Federal  Covernment  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Covernment  and  Indian  tribes. 

12.  Energy  Effects 

This  action  is  not  a  “significant 
energy  action”  under  Executive  Order 
13211.  Actions  Concerning  Regulations 
That  .Significantly  Affect  Energy  .Supply, 
Distrihution,  or  Use. 

13.  Technical  Standards 

This  rule  does  not  use  technical 
standards.  Therefore,  we  did  not 
consider  the  use  of  voluntary  con.sensns 
.standards. 
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14.  Environntfint 

Wo  have  analyzed  this  rule  under 
Il(!])artment  of  ItoiiKiland  Securitv 
Management  Dinjotive  023-01  and 
Commandant  Instruetion  Ml (>475. ID. 
which  guide  the  Coast  (hiard  in 
complying  with  the  National 
Knvironimmtal  Policy  Act  of  1009 
(NFPA)  (42  IJ..S.C.  4.321-43701).  and 
have  determined  that  this  action  is  oik; 
of  a  category  of  actions  that  do  not 
individually  or  cumulatively  have  a 
significant  effect  on  the  human 
environment.  This  rule  involves 
establishing  a  temporary  security  zone. 
This  rule  is  categorically  excluded  from 
further  review  under  ])aragraph  34(g)  of 
Figure  2-1  of  the  Commandant 
Instruction.  An  environmental  analysis 
checklist  and  a  categorical  exclusion 
determination  are  available  in  the 
docket  where  indicated  under 
ADDRESSES.  We  seek  any  comments  or 
information  that  may  lead  to  the 
discovery  of  a  significant  environmental 
impact  from  this  rule. 

I.isi  of  Subjects  in  33  CFR  Part  185 

1  larhors.  Marine  safety.  Navigation 
(water),  Re})orting  and  recordkee])ing 
r(!C|uir{!ments,  Security  measures. 
Waterways. 

For  the  reasons  discus.sed  in  the 
])reaml)le,  the  Coa.st  Cuard  amends  33 
(IFR  part  1(15  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

■  1 .  The  authority  citation  for  ])art  1  (15 
continues  to  reail  as  follows: 

Authority:  33  U..S.(',.  1231;  4(1  II..S.C. 
Chajjter  701. 330(1,  3703:  .50  U..S.C.  101, 195; 
33  CFR  1.05-1,  (1.04-1,  (1.04-(1.  and  1(10.5; 
Pul).  L.  107-295,  11(1  .Stat.  20(14;  Dopartnient 
of  lloiiieland  Security  Delegation  No.  0170.1. 

■  2.  Add  §  l(15.T().5-()938  to  read  as 
follows: 

§165.T05-0938  Security  Zone,  Potomac 
and  Anacostia  Rivers;  Washington,  DC. 

(a)  Location.  'I'he  following  area  is  a 
.security  zone: 

(1)  All  waters  of  the  Potomac  River, 
from  shoreline  to  shoreline,  bounded  on 
the  north  by  the  Francis  Scott  Key  (U.S. 
Route  29)  Bridge  at  mile  113.0, 
downstream  to  and  hounded  on  the 
.south  between  the  Virginia  shoreline 
and  the  District  of  Columhia  shoreline 
along  latitude  3H°5()'()()"  N.  including 
the  waters  of  the  (ieorgetown  Channel 
Tidal  Basin;  and 

(2)  All  waters  of  the  Anacostia  River, 
from  shoreline  to  shoreline,  hounded  on 
the  north  by  the  11th  Street  (1-295) 
Bridge  at  mile  2.1,  down.stream  to  and 
hounded  on  the  south  by  its  confluence 


with  the  Potomac  River.  All  coordinates 
refer  to  datum  NAD  1983. 

(h)  Hcgnlations.  'I’he  general  .security 
zone  regulations  found  in  33  CFR 
185.33  apply  to  the  security  zone 
created  by  this  temporary  .section, 
^l()5.T().5-()938. 

(1)  All  |)er.son.s  are  recpiired  to  comply 
with  the  general  regulations  governing 
security  zones  found  in  33  CFR  185.33. 

(2)  Entry  into  or  remaining  in  this 
zone  is  prohibited  unle.ss  authorized  hv 
the  Coast  Cuard  Ca|)tain  of  the  Port 
Baltimore.  Vessels  already  at  berth, 
mooring,  or  anchor  at  the  time  the 
security  zone  is  implemented  do  not 
have  to  depart  the  security  zone.  All 
ve.ssels  underway  within  this  .security 
zone  at  the  time  it  is  implemcmted  are 
to  de])art  the  zone. 

(3)  Persons  desiring  to  transit  the  area 
of  the  security  zone  must  fir.st  obtain 
authorization  from  the  Captain  of  the 
Port  Baltimore  or  his  clesignated 
re])re.sentative.  Permi.ssion  may  be 
reciuested  prior  to  activation  of  the  zone. 
To  seek  |)ermi.s.sion  to  transit  the  area, 
the  Ca])tain  of  the  Port  Baltimore  and 
his  designated  re])re.sentatives  can  be 
contacted  at  telejihone  number  410- 
578-2893  or  on  Marine  Band  Radio 
VIIF-FM  channel  18  (158.8  MHz).  The 
Coast  Cuard  vessels  enforcing  this 
section  can  be  contacted  on  Marine 
Band  Radio  VHF-FM  channel  18  (158.8 
MHz).  lIi)on  being  hailed  by  a  IJ.S. 

(ioa.st  Cuard  ves.sel,  or  other  Federal, 
.State,  or  local  agency  ves.sel,  by  siren, 
radio,  flashing  light,  or  other  means,  the 
operator  of  a  ves.sel  shall  jiroceerl  as 
directed.  If  |)ermi.ssion  is  granted,  all 
])ersons  and  ves.sels  mu.st  comply  with 
the  instructions  of  the  Captain  of  the 
Port  Baltimore  or  his  designated 
rejjresentative  and  proceed  at  the 
minimum  sp(;ed  necessary  to  maintain  a 
safe  course  while  within  the  zone. 

(c)  Enforcement.  The  U.S.  Coast 
Cuard  may  be  assisted  in  the  patrol  and 
enforcement  of  the  zone  by  F’ederal, 
.State,  and  local  agencies. 

(d)  Definitions.  As  used  in  this 
section: 

Captain  of  the  Port  Baltimore  means 
the  Commander,  U..S.  Coa.st  Cuard 
Sector  Baltimore,  Maryland. 

Desif’nated  representative  means  any 
Coa.st  Cuard  commissioned,  warrant,  or 
petty  officer  who  has  been  authorized 
l)y  the  (’aptain  of  the  Port  Baltimore  to 
assi.st  in  enforcing  the  security  zone 
described  in  jxiragraph  (a)  of  this 
section. 

(e)  Effective  period.  This  section  will 
he  enforced  from  8  a.m.  on  January  15, 
2013  through  10  ]).m.  on  (anuary  24, 
2013. 


Dated:  |anuary  10.  2013. 

Kevin  (].  Kiefer, 

Capldin.  U.S.  Coast  Cuard.  Captain  of  the 
Port  Baltimore. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[EPA-HQ-OPP-2012-0615;  FRL-9364-6] 

Epoxy  Polymer;  Exemption  From  the 
Requirement  of  a  Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  'Phis  regulation  e.stahlisluis  an 
exemption  from  tlie  re(]uirement  of  a 
tolerance  for  residues  of  ])olymer.s  of 
one  or  more  diglycidyl  ethers  of 
hisjjhenol  A,  re.sorcinol.  glycerol, 
cyclohexanedimethanol,  neopentyl 
glycol,  and  polyethylene  glycol,  with 
one  or  more  of  the  following: 
Polyoxyjnopylene  diamine, 
j)olyoxyj)ropylene  triamine,  N- 
aminoethyl-pi])erazine,  trimethyl-1 .8- 
hexanediamine  isophorone  diamine. 
ACV-dimethvl-1 ,3-diamino|)ropane, 
nadic  methyl  anhydride.  1.2- 
cyclohexane-dicarboxylic  anhydride 
and  1 .2.3.8-tetrahydrophthalic 
anhydride;  akso  referred  to  as  ej)oxy 
polymer,  when  used  as  an  inert 
ingredient  in  a  pesticide  chemical 
formulation.  Syngenta  Croji  Protection. 
LEU  submitted  a  petition  to  EPA  under 
the  Federal  Food.  Drug,  and  Cosmetic 
Act  (FFDCiA),  requesting  an  exemjition 
from  the  requirement  of  a  tolerance. 

'I'liis  regulation  eliminates  the  need  to 
establish  a  maximum  })ermi.ssil)le  level 
for  residues  of  j)olynu;rs  of  one  or  more 
of  the  epoxy  ])olymer.s. 

DATES:  This  regulation  is  effective 
January  23,  2013.  Objections  and 
re(]ue.sts  for  hearings  must  he  received 
on  or  before  March  25.  2013.  and  mu.st 
be  filed  in  accordance  with  the 
instructions  provided  in  40  CF"R  part 
178  (.see  akso  Unit  I.C.  of  the 
SUPPLEMENTARY  INFORMATION). 
ADDRESSES:  'Fhe  docket  for  this  action, 
identified  by  docket  identification  (ID) 
numher  EPA-HQ-()PP-2()12-()815.  is 
available  at  http:/ /www.reeulations. gov 
or  at  the  Office  of  Pe.sticide  Programs 
Regulatory  Public  Docket  (OPP  Ilocket) 
in  the  Environmental  Protection  Agency 
Docket  Center  (EPA/DC).  EPA  West 
Bldg.,  Rm.  3334.  1301  Constitution  Ave. 
NW.,  Washington.  DC  2()480-()0()l.  The 
Public  Reading  Room  is  open  from  8:30 
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a. Ill.  to  4:30  p.ni.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
t(!lej)hone  uuinher  for  the;  I’uhlic 
Reading  Room  is  (202)  .500-1744,  and 
the  telephone  ninnher  for  the  OFF 
Docket  is  (703)  305-5805.  Flease  review 
the  visitor  instructions  and  additional 
information  about  the  docket  available 
at  httpJ/wwwA^Mi.oov/dockt^ts. 

FOR  FURTHER  INFORMATION  CONTACT; 

Kerry  1-eifer.  R(;gistration  Division 
(7505F),  Office  of  Festicide  Frograms, 
Fnvin)nmenlal  Frotection  Agency,  1200 
Fcmnsylvania  Ave.  N\V.,  Washington. 

DO  20400-0001;  telephone  numher: 

(703)  308-8811;  email  address: 
/e//ei'.Aei7i'@e/Kj.gfn'. 

SUPPLEMENTARY  INFORMATION: 

I.  (General  Information 

/\.  Doe.s-  this  action  apply  to  me? 

You  may  he  ])otentiaily  affected  by 
this  action  if  you  are  an  agricultural 
producer,  food  manufacturer,  or 
pesticide  manufacturer.  The  following 
list  of  North  American  Industrial 
Cla.ssification  Sy.stem  (NAIOS)  codes  is 
not  intended  to  he  exhaustive,  hut  rather 
provides  a  guide  to  help  readers 
determine  whether  this  document 
applies  to  them.  Fotentially  affected 
entities  may  include: 

•  drop  j)rodnction  (NAKkS  code  111). 

•  Animal  production  (NAICIS  code 

112). 

•  Food  manufacturing  (NAIC.S  code 
311). 

•  Festicidc!  manufacturing  (NAICS 
code  32532). 

n.  How  can  I  <>et  electronic  access  to 
other  related  information? 

You  may  access  a  frecjuently  uj)dated 
electronic  version  of  40  (d'^R  jiart  180 
through  the  Government  Frinting 
Office's  e-GFR  site  at  http:// 
ecfr.<’i)oaccess.<’ov/c^i/t/text/text- 
idx?(rc=ecfrtrtpl=/ecfrhrowse/Title4()/ 
4()tahj)2.ipl. 

C.  Can  I  file  an  objection  or  hearin<> 
re(jnest? 

Under  FFDGA  section  408(g),  21 

II. S.G.  340a,  any  |)erson  may  file  an 
objection  to  any  as])(!ct  of  this  regulation 
and  may  also  recpiest  a  hearing  on  those 
ol)j(x:tions.  You  must  fib*  vour  objection 
or  recinest  a  hearing  on  this  regulation 
in  accordance  with  the  instructions 
provided  in  40  GFR  part  178.  To  ensure 
pro|)er  recei])t  by  FFA,  vou  must 
identify  dock(!t  if)  numi)er  KFA-HQ- 
()1^F-2012-0015  in  the  subject  line  on 
the  first  i)age  of  your  suhmi.ssion.  All 
objections  and  recpiests  for  a  luiaring 
must  he  in  writing,  and  must  he 
received  by  the  Hearing  Glerk  on  or 
before  March  25,  2013.  Addresses  for 


mail  and  hand  delivery  of  objections 
and  hearing  re(|uests  are  j)rovided  in  40 
GFR  178.25(1)). 

In  addition  to  filing  an  objection  or 
hearing  retpiest  with  the  Hearing  Clerk 
as  described  in  40  GFR  part  178,  ])lease 
submit  a  copy  of  the  filing  (excluding 
any  Confidential  Business  Information 
(Cni))  for  inclusion  in  the  ])uhlic  docket. 
Information  not  marked  confidential 
pursuant  to  40  GFR  part  2  may  he 
disclosed  i)uhlicly  by  FFA  without  prior 
notice.  Submit  the  non-(331  co])y  of  your 
objection  or  hearing  reciuest,  identified 
by  docket  ID  nnmher  FFA-HQ-OFF- 
2012-0015.  by  one  of  the  following 
methods. 

•  Federal  eHnIemaking  Portal:  http:// 
WWW. regulations. gov.  Follow  the  online 
instructions  for  submitting  comments. 

Do  not  submit  electronically  any 
information  you  consider  to  he  GBl  or 
other  information  who.se  disclosure  is 
restricted  by  statute. 

•  Mail:  (IFF  Docket,  Environmental 
Frotection  Agency  Docket  Center  (FFA/ 
D(d.  (28221T).  1200  Fennsvlvania  Ave. 
N\V.,  Washington,  DC  20400-0001. 

•  Hand  Delivery:  To  make  special 
arrangements  for  hand  delivery  or 
delivery  of  boxed  information,  please 
follow  the  instructions  at  http:// 
www.epa.gov/dockets/contacts.htm. 

Additional  instructions  on 
commenting  or  visiting  the  (locket, 
along  with  more  information  about 
dockets  generally,  is  available  at  http:// 
www.epa.gov/dockets. 

II.  Background  and  Statutory  Findings 

In  the  Federal  Register  of  Se])temher 
28.  2012,  (77  FR  59578)  (FRF-9304-()). 
FFA  i.ssned  a  document  pursuant  to 
FFDC^A  section  408,  21  U..S.G.  340a, 
announcing  the  receipt  of  a  |)e.sticide 
j)etition  (FF  2E7980)  filed  by  Syngenta 
Crop  Frotection,  LEG,  F.O.  Box  18300, 
(ueenshoro,  N('  27419-8300.  The 
petition  reejuested  that  40  (3^R  180.900 
l)e  amended  by  establishing  an 
exemption  from  the  re(|uirement  of  a 
tolerance  for  residues  of  polymers  of 
one  or  more  diglycidyl  ethers  of 
hisphenol  A,  resorcinol,  glycerol, 
cyclohexanedimethanol,  neopentyl 
glycol,  and  polyethylene  glycol  with 
one  or  more  of  the  following: 
Folyoxypro])ylene  diamine, 
polyoxypro])ylene  triamine,  N- 
aminoethyl-piperazine,  trimethyl-1  ,(>- 
hexanediamine  isophorone  diamine, 
AGV-dimethyl-1 ,3-(liaminoj)ropane, 
nadic  methyl  anhydride,  1,2- 
cyclohexane-dicarhoxylic  anhydride 
and  1 .2,3.0-telrahydro])hthalic 
anhydride.  That  document  included  a 
summary  of  the  petition  prepared  by  the 
])etitioner  and  solicited  comments  on 


the  petitioner's  request.  The  Agency  did 
not  receive  any  comments. 

.Section  4()8(c)(2)(A)(i)  of  FFDGA 
allows  FFA  to  establish  an  exem|)tion 
from  the  reciuirement  for  a  tolerance  (the 
legal  limit  for  a  ])esticide  chemical 
residue  in  or  on  a  food)  only  if  FFA 
determines  that  the  exem])tion  is  “safe.” 
.Section  4()8(c)(2)(A)(ii)  of  FFDGA 
defines  “safe”  to  mean  that  “there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  ex])osure  to  the 
j)esticide  chemical  resiclue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information.”  This  includes 
ex])osure  through  drinking  water  and 
use  in  residential  settings,  hut  does  not 
include  occupational  exposure.  .Section 
408(h)(2)(G)  of  FFDGA  recpiires  FFA  to 
give  si)ecial  consideration  to  exposure 
of  infants  and  children  to  the  pe.st  icicle 
chemical  residue  in  (establishing  an 
exemption  from  the  requirement  of  a 
tolerance  and  to  “ensure  that  there  is  a 
rea.sonahle  certainty  that  no  harm  will 
result  to  infants  and  children  from 
aggregate  exposure  to  the  ])e.sticide 
chemical  residue  *  *  *”  and  specifies 
factors  FFA  is  to  consider  in 
establishing  an  exemption. 

III.  Risk  Assessment  and  Statutory 
Findings 

FFA  establishes  exemictions  from  the 
reciuirement  of  a  tolerance  only  in  tho.se 
cases  where  it  can  he  .shown  that  the 
risks  from  aggregate  exposure  to 
l)estici(le  chemical  residues  under 
rea.sonahly  foreseeable  circumstances, 
will  i)()se  no  ai)])re(:iahle  risks  to  human 
health.  In  order  to  determine  the  risks 
from  aggregate  exposure  to  pesticide 
inert  ingredients,  the  Agency  considers 
the  toxicity  of  the  inert  in  conjunction 
with  po.ssihle  exposure  to  residues  of 
the  inert  ingredient  through  food, 
drinking  water,  and  through  other 
exposures  that  occur  as  a  result  of 
j)esticide  use  in  residential  .settings.  If 
FFA  is  able  to  determine  that  a  finite 
tolerance  is  not  neces.sary  to  ensure  that 
there  is  a  reasonable  certainty  that  no 
harm  will  result  from  aggregate 
exposure  to  the  inert  ingredient,  an 
exemjjtion  from  the  reciuirement  of  a 
tolerance  may  he  established. 

(Consistent  with  FFD(CA  section 
4()8(h)(2)(D).  FFA  has  reviewed  the 
available  scientific  data  and  other 
relevant  information  in  .sui)port  of  this 
action  and  considered  its  validity, 
(:om])letenes.s  and  reliability  and  the 
relationship  of  this  information  to 
human  risk.  FFA  has  also  considered 
available  information  concerning  the 
variability  of  the  .sensitivities  of  major 
identifiable  subgroups  of  consumers, 
including  infants  and  children.  In  the 
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case  of  certain  chemical  .sulistances  that 
are  defined  as  ])f)lymers.  the  Agency  has 
estahlished  a  set  of  criteria  to  identify 
categories  of  ])olyiners  ex])ec:ted  to 
present  ininiinal  or  no  risk.  The 
definition  of  a  ])olyn]er  is  given  in  40 
ChR  723.250(1))  and  the  exclusion 
caiteria  for  identifying  the.se  low-risk 
polymers  are  described  in  40  (IFR 
723.250(d).  The  e])oxy  polymer 
conforms  to  the  definition  of  a  polvmer 
given  in  40  CFR  723.250(1))  and  meets 
the  following  ca  iteria  that  are  used  to 
identify  low-risk  polymers. 

1.  The  polymer  is  not  a  cationic 
])olymer  nor  is  it  reasonahly  anticipated 
to  hecome  a  cationic  j)olymer  in  a 
natural  acjuatic  environment. 

2.  The  polymer  does  contain  as  an 
integral  part  of  its  com])osition  the 
atomic  elements  carhon.  hydrogen,  and 
oxygen. 

3.  The  polymer  does  not  contidn  as  an 
integral  part  of  its  com])osition,  exc:ept 
as  im])urities,  any  element  other  than 
tho.se  listed  in  40  CFR  723.250(d)(2)(ii). 

4.  The  |)olymer  is  neither  designed 
nor  can  it  he  reasonahly  anticipated  to 
suhstantially  degrade,  decompose,  or 
depolymerize. 

5.  The  ])olymer  is  mannfactnred  or 
im])orted  from  monomers  and/or 
reactants  that  are  already  included  on 
the  TSCiA  Chemical  Snh.stance 
Inventory  or  mannfactnred  under  an 
aj)j)lical)le  TSCA  section  5  exemption. 

0.  The  polymer  is  not  a  water 
ahsorhing  polymer  with  a  nnmher 
average  molecadar  weight  (MW)  greater 
than  or  ecjual  to  10.000  daltons. 

Additionally,  the  polymer  also  meets 
as  recjuired  the  following  exemption 
criteria  .s])ecified  in  40  CFR  723.250(e). 

7.  The  ])olymer’s  number  average  MW 
of  400,000  is  greater  than  or  ecpial  to 
10,000  daltons.  The  ])olymer  contains 
less  than  2%  oligomeric  material  below 
MW  500  and  less  than  5%  oligomeric 
material  below  MW  1,000. 

Thus,  the  epoxy  j)olymer  meets  the 
criteria  for  a  polymer  to  he  considered 
low  risk  under  40  CFR  723.250.  Ba.sed 
on  its  conformance  to  the  criteria  in 
Unit  111.  1.  through  7.,  no  mammalian 
toxicity  is  anticipated  from  dietary, 
inhalation,  or  dermal  exposure  to  the 
epoxy  j)olymer. 

IV.  Aggregate  Exposures 

For  the  j)urposes  of  a.ssessing 
potential  exposure  under  this 
exemption,  ERA  considered  that  the 
ei)oxy  polymer  could  he  present  in  all 
raw  and  j)roces.sed  agricultural 
commodities  and  drinking  water,  and 
that  non-occnpational  non-dietary 
ex))osure  was  possible.  The  number 
average  MW  of  the  e])oxy  ])olymer  is 
4()().()()()  daltons.  Cenerally.  a  polymer  of 


this  size  would  he  poorly  ah.sorhed 
through  the  intact  ga.strointestinal  tract 
or  through  intact  human  skin.  Since  the 
epoxy  polymer  conforms  to  the  criteria 
that  identify  a  low-risk  i)olymer,  there 
are  no  concerns  for  risks  associated  with 
any  potential  exposure  scenarios  that 
are  reasonahly  foreseeable.  The  Agency 
has  determined  that  a  tolerance  is  not 
neces.sary  to  protect  the  j)nl)lic  health. 

V.  (iiimiilative  EfTec:ts  From  Substances 
With  a  (iommon  Mec;hanism  of  Toxicity 

Section  4()8(h)(2)(D)(v)  of  Fk’DfiA 
requires  that,  when  considering  whether 
to  establish,  modify,  or  revoke  a 
tolerance,  the  Agency  consider 
“available  information”  concerning  the 
cumulative  effects  of  a  particular 
pesticide's  residues  and  “other 
sul)stam:es  that  have  a  common 
mechanism  of  toxicity.” 

ERA  has  not  found  the  e])oxy  j)olymer 
to  share  a  common  mechani.sm  of 
toxicity  with  any  other  siihstances,  and 
the  e])oxy  ])olymer  does  not  appear  to 
produce  a  toxic  metabolite  produced  by 
other  substances.  For  the  pnr|)oses  of 
this  tolerance  action,  therefore,  ERA  has 
a.ssumed  that  the  epoxy  polvmer  does 
not  have  a  common  mechanism  of 
toxicity  with  other  substances.  For 
information  regarding  ERA’s  efforts  to 
determine  which  chemicals  have  a 
common  mechanism  of  toxicity  and  to 
evaluate  the  cumulative  effects  of  such 
chemicals,  .see  ERA’s  Wei)  site  at  http:// 
w’W'W'.epu.y^ov/pasticidcs/c.umulative. 

V\.  Additional  Safety  Factor  for  the 
Protection  of  Infants  and  Children 

Section  4()8(h)(2)(C)  of  FFDCA 
provides  that  ERA  shall  ap])ly  an 
additional  tenfold  margin  of  safetv  for 
infants  and  children  in  the  case  of 
threshold  effects  to  account  for  prenatal 
and  j)ostnatal  toxicity  and  the 
completeness  of  the  data  base  unless 
ERA  concludes  that  a  different  margin  of 
safety  will  he  safe  for  infants  and 
children.  Due  to  the  exj)ected  low 
toxicity  of  the  ej)oxy  j)olymer,  ERA  has 
not  used  a  safety  factor  analysis  to 
asse.ss  the  risk.  For  the  same  rea.sons  the 
additional  tenfold  safety  factor  is 
unnecessary. 

VII.  Determination  of  Safety 

Based  on  the  conformance  to  the 
criteria  used  to  identify  a  low-risk 
polymer.  ERA  concludes  that  there  is  a 
reasonable  certainty  of  no  harm  to  the 
U.S.  poj)ulation,  including  infants  and 
children,  from  aggregate  exposure  to 
residues  of  the  e))oxy  polymer. 


VIII.  Other  (Considerations 

A.  Analyiicdl  Enforcement  Methodology 

An  analytical  method  is  not  nupiired 
for  enforcement  pnrpo.ses  since  the 
Agency  is  establishing  an  exemption 
from  the  recjnirement  of  a  tolerance 
without  any  numerical  limitation. 

li.  Internotioiml  Hesidne  Limits 

In  making  its  tolerance  decisions.  ERA 
.seeks  to  harmonize  U.S.  tolerances  with 
international  .standards  whenever 
possible,  consistent  with  U.S.  food 
safety  .standards  and  agricultural 
practices.  ERA  considers  the 
international  maximum  residue  limits 
(MREs)  established  by  the  (Codex 
Alimentarius  Commi.ssion  (Codex),  as 
retpiired  by  FFDCA  section  4()8(1))(4). 

The  Codex  Alimentarius  is  a  joint 
United  Nations  Food  and  Agriculture 
Crganization/W'orld  Health 
Crganization  food  standards  program, 
and  it  is  recognized  as  an  international 
food  safety  standards-setting 
organization  in  trade  agreements  to 
which  the  United  States  is  a  })arty.  ERA 
may  establish  a  tolerance  that  is 
different  from  a  (Codex  MRL;  however. 
FFDCCA  section  4()8(h)(4)  recjuires  that 
ERA  ex])lain  the  reasons  for  de])arting 
from  the  (Codex  level.  The  (Codex  has  not 
estahlished  an  MRE  for  the  epoxv 
polymer. 

IX.  (Conclusion 

Accordingly,  ERA  finds  that 
exempting  residues  of  the  e])oxy 
polymer  from  the  requirement  of  a 
tolerance  will  he  safe. 

X.  Statutory  and  Executive  Order 
Reviews 

This  final  rule  establishes  an 
exemption  from  the  retjuirement  of  a 
tolerance  under  FFDCCA  .section  4()8(d) 
in  respon.se  to  a  petition  submitted  to 
the  Agency.  The  Office  of  Management 
and  Budget  (OMB)  has  exemj)ted  these 
rules  from  review  under  Executive 
Order  128(j().  entitled  “Regulatory 
Rlanning  and  Review”  (58  FR  51735, 
October  4,  1893).  Becau.se  this  final  rule 
has  been  exenq)ted  from  review  under 
Executive  Order  128()(),  this  final  rule  is 
not  subject  to  Executive  Order  13211, 
entitled  “Actions  Concerning 
Regulations  That  Significantly  Affect 
fCnergy  Suj)plv,  Di.strihution,  or  Use”  (tih 
FR  28355,  May  22,  2001)  or  Executive 
Order  13045,  entitled  “Rrotection  of 
(Children  from  Environmental  Health 
Risks  and  Safety  Risks”  (02  FR  19885, 
April  23,  1997).  This  final  rule  does  not 
contain  any  information  collections 
subject  to  OMB  api)roval  under  the 
Raperwork  Reiluction  Act  (RRA)  (44 
U.S.C.  3501  et  seq.)^  nor  does  it  involve 
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any  technical  standards  that  would 
n!(|uire  Agency  consideration  of 
volnntarv  consensus  .standards  pursuant 
to  section  12(d)  of  the  National 
Technologv  Transfer  and  Advancement 
Act  of  199.5  (NTTAA)  (1.5  II..S.C.  272 
note). 

.Since  tolerances  and  exeni])tions  that 
are  established  on  the  basis  of  a  petition 
under  FFD(]A  .section  4()8(d),  such  as 
the  exemption  in  this  final  rule,  do  not 
re(pure  the  issuance  of  a  proposed  rule, 
the  requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (3  U.S.C.  901  e/ 
s(U].).  do  not  aj)j)ly. 

This  final  rule  directly  regulates 
growers,  food  processors,  food  handlers, 
and  food  retailers,  not  States  or  tribes, 
nor  does  this  action  alter  the 
relationships  or  di.strihution  of  power 
and  responsibilities  established  by 
Congress  in  the  preemption  j)rovisions 
of  FFDC.^  section  4()8(n)(4).  As  .such, 
the  Agency  has  determined  that  this 
action  will  not  have;  a  substantial  direct 
effect  on  Stat(!s  or  tribal  governments, 
on  the  relationship  between  the  national 
government  and  the  .States  or  tribal 
governments,  or  on  the  distribution  of 
jxiwer  and  responsibilities  among  the 
various  levels  of  government  or  between 
the  Federal  (lOvernment  and  Indian 
tribes,  or  otherwise  have  anv  unitjne 
im])acts  on  local  governments.  Thus,  the 
Agency  has  determined  that  Fxecutive 
Order  13132.  entitled  "I’ederalism"  (94 
FR  4323.5.  August  10.  1999)  and 
Fxecutive  Onler  13173.  entitled 


“Consultation  and  Coordination  with 
Indian  Tribal  Covernments”  (93  FR 
97249,  November  9.  2000)  do  not  apply 
to  this  final  rule.  In  addition,  this  final 
rule  does  not  impo.se  any  enforceahh; 
duty  or  contain  any  unfunchsd  mandate 
as  descrilHul  under  'I’itle  11  of  the 
Unfunded  Mandates  Reform  Act  of  1993 
(UMRA)  (2  U..S.C.  1301  e/  saq.). 

Although  this  action  does  not  re()iure 
any  special  considerations  under 
Fxecutive  Order  12898,  entitled 
“Federal  Actions  to  Address 
Fnvironmental  justice  in  Minority 
Populations  and  Low-Income 
Populations"  (39  FR  7929.  Februarv  19, 
1994),  FPA  .seeks  to  achieve 
environmental  ju.stice.  the  fair  treatment 
and  meaningful  involvement  of  any 
group,  including  minority  anil/or  low- 
income  ])opulations.  in  the 
development,  im])lementation.  and 
enforcement  of  environmental  laws, 
regulations,  and  policies.  As  add  such, 
to  the  extent  that  information  is  publicly 
available  or  was  submitted  in  comments 
to  FPA,  the  Agency  considered  whether 
grou])s  or  segments  of  the  population,  as 
a  result  of  their  location,  cultural 
practices,  or  other  factors,  may  have 
atyi)ical  or  disproportionately  high  and 
adverse;  human  health  impacts  or 
environmental  effects  from  exposure  to 
the  p(;sticid(;  discu.ss(;d  in  this 
document,  compared  to  the  general 
population. 


XI.  (Congressional  Review  Act 

Pursuant  to  the  Congressional  Review 
Act  (3  U..S.C.  801  e/  snq.),  FPA  will 
submit  a  re])orl  containing  this  rule  and 
other  r(;(pnred  information  to  the  U..S. 
.Senate,  the  II.S.  House  of 
Repre.sentatives,  and  the  Conqjtroller 
General  of  the  United  .States  ju  ior  to 
publication  of  the  rule  in  the  Federal 
Register.  This  action  is  not  a  “major 
rule"  as  defined  by  3  U..S.(;.  804(2). 

List  of  Subjects  in  40  (CFR  Part  180 

Fnvironmental  protection. 
Administrative  practice  and  jirocedure. 
Agricultural  commodities.  Pesticides 
and  ])esls.  Rejjorliug  and  recordkeejuug 
reciuiremenls. 

Dahul;  lamiarv  10.  2013. 

I.ois  Knssi, 

Diraclor,  Ut'^istixition  Division.  Officoof 
Poslicido  Pragnnns. 

Therefore.  40  (CFR  cdiajiter  1  is 
amended  as  follows: 

PART  180— [AMENDED] 

■  1 .  The  authority  citation  for  jiart  180 
continues  to  read  as  follows: 

Authority:  21  IJ..S.(C.  321((i).  34{)a  and  371. 

■  2.  In  S  180.9()0,  add  alphabeticallv  the 
following  ])olvmer  to  the  table  to  read  as 
follows: 

§  180.960  Polymers;  exemptions  from  the 
requirement  of  a  tolerance. 

***** 


Polymer 


CAS 

No. 


Polymer  of  one  or  more  diglycidyl  ethers  of  bisphenol  A,  resorcinol,  glycerol,  cyclohexanedimethanol,  neopentyl  glycol,  and  poly-  None, 
ethylene  glycol  with  one  or  more  of  the  following;  Polyoxypropylene  diamine,  polyoxypropylene  triamine,  N-aminoethyl-piperazine, 
trimethyl-1, 6-hexanediamine  isophorone  diamine,  /N/,A/-dimethyl-1,3-diaminopropane,  nadic  methyl  anhydride,  1 ,2-cyclohexane- 
dicarboxylic  anhydride  and  1 .2,3,6-tetrahydrophthalic  anhydride,  minimum  number  average  molecular  weight  (in  amu),  400,000. 
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Proposed  Rules 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[EPA-R04-OAR-201 2-0837;  FRL-9771-4] 

Approval  and  Promulgation  of 
Implementation  Plans;  South  Carolina: 
New  Source  Review — Prevention  of 
Significant  Deterioration 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Pro])ose(i  rule. 

SUMMARY:  EPA  is  projrosing  to  ajiprove 
changes  to  the  South  (Carolina  State 
Implementation  Plan  (SIP)  snhmitted  hy 
the  South  Carolina  Department  ol 
Health  and  Environmental  (Control  (S(] 
DHE(i)  to  EPA  in  five  separate  SIP 
submittals  dated  May  1. 2012,  July  18, 
2011,  Eehrnary  10,  2011,  December  23, 
2009,  and  December  4,  2008.  The  SIP 
revisions  make  changes  to  South 
(Carolina’s  New  Source  Review  (NSR) 
Prevention  of  Significant  Deterioration 
(PSD)  program  to  adoj)t  federal  OSD 
nuinirements  regarding  fine  ])articnlate 
matter  (PM^.s)  and  changes  to  the  State’s 
provisions  related  to  the  national 
ambient  air  quality  standards  (NAAQS) 
and  volatile  organic  compounds  (VQC). 
EPA  is  proposing  to  a])])rove  j)ortions  of 
the  submittals  as  revisions  to  South 
Carolina’s  SIP  because  the  Agency  has 
j)reliminarily  determined  that  they  are 
consistent  with  section  110  of  the  Clean 
Air  Act  (CAA  or  Act)  and  EPA 
regulations  regarding  NSR  permitting. 
DATES:  (Comments  must  he  rec:eived  on 
or  h(!fore  February  22.  2013. 

ADDRESSES:  Submit  vonr  comments, 
identified  by  Docket' ID  No.  EPA-R04- 
()AR-201 2^)837  hy  one  of  the  following 
methods: 

1.  i\’\v\v.wgiil(itions.}’ov:  Follow  the 
on-line  instructions  for  submitting 
comments. 

2.  Email:  n4-IiDS@apa.gov. 

3.  Fax:  (404)  .'162-9019. 

4.  Mail:  EPA-R04-()AR-201 2-0837, 
Regulatory  Develoimient  Section,  Air 
Planning  Branch,  Air,  Pesticides  and 


Toxics  Management  Division,  U.S. 
Environmental  Protection  Agency. 

Region  4,  61  Forsvth  Street  SW., 

Atlanta,  C^eorgia  30303-8960. 

.1.  Hand  Dalivarv  or  Hoarier:  Ms. 
Evnorae  Benjamin,  (Chief,  Regulatorv 
Development  Section,  Air  Planning 
Branch,  Air,  Pe.sticides  and  Toxics 
Management  Division,  U.S. 
Environmental  Protection  Agency, 

Region  4,  61  Forsvth  Street  SW., 

Atlanta,  Georgia  30303-8960.  Such 
deliveries  are  only  accepted  during  the 
Regional  Office’s  normal  hours  of 
operation.  The  Regional  Office’s  official 
hours  of  business  are  Monday  through 
Friday,  8:30  to  4:30,  excluding  federal 
holidays. 

Instructions:  Direct  vonr  comments  to 
Docket  ID  No.  ‘‘EPA-R()4-OAR-2012- 
0837.”  EPA’s  jmlicy  is  that  all 
comments  received  will  he  included  in 
the  ])ul)lic  ilocket  without  change  and 
may  he  mad(!  available  oidine  at 
WWW. regidations.gov.  including  any 
personal  information  provided,  nnle.ss 
the  comment  includes  iidbrmation 
claimed  to  he  (Confidential  Bnsine.ss 
Information  ((CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
Do  not  submit  through 
www.regidations.gov  or  email, 
information  that  yon  consider  to  he  (CBI 
or  otherwise  protected.  The 
www.regnlations.gov  Web  site  is  an 
‘‘anonymous  access”  .system,  which 
means  EPA  will  not  know  vonr  identity 
or  contact  information  unless  yon 
provide  it  in  the  body  of  your  comment, 
if  yon  send  an  email  comment  directly 
to  EPA  without  going  through 
www.regnlations.gov,  your  email 
address  will  he  automatically  captured 
and  included  as  part  of  the  comimmt 
that  is  ])laced  in  the  public  docket  and 
made  available  on  the  Internet.  If  yon 
submit  an  electronic  comment,  EPA 
recommends  that  yon  include  yonr 
name  and  other  contact  information  in 
the  body  of  yonr  comment  and  with  any 
di.sk  or  CD-ROM  you  submit.  If  EPA 
cannot  read  yonr  comment  due  to 
technical  difficidties  and  cannot  contact 
yon  for  clarification,  EPA  may  not  he 
able  to  consider  your  comment. 
Elec.tronic  files  should  avoid  the  use  of 
special  characters,  any  form  of 
encry])tion.  and  he  free  of  any  defects  or 
viruses.  For  additional  information 
about  EPA’s  public  docket  visit  the  EPA 
Docket  Center  homejiage  at  http:// 
www.epa.gov/epahoine/dockets.htm. 
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Docket:  All  docnments  in  the 
electronic  docket  aie  listed  in  the 
www.reguIations.gov  index.  Although 
li.sted  in  the  index,  some  information  is 
not  publicly  available,  i.e.,  (iBl  or  other 
information  whose  disclosure  is 
restricted  hy  statute.  Ciertain  other 
material,  such  as  copyrighted  material, 
is  not  placed  on  the  Internet  and  will  he 
publicly  available  only  in  hard  copy 
form.  Publicly  available  docket 
materials  are  available  either 
electionically  in  www.reguIations.gov  or 
in  hard  cojiy  at  the  Regulatory 
Development  Section,  Air  Planning 
Branch,  Air,  Pe.sticides  and  Toxics 
Management  Division,  U.S. 
Environmental  Plot ect ion  Agency, 
Region  4,  61  Forsvth  Street  SW.. 

Atlanta,  Georgia  30303-8960.  EPA 
reqne.sts  that  if  at  all  possible,  yon 
contact  the  j)erson  li.sted  in  the  FOR 
FURTHER  INFORMATION  CONTACT  section  to 
.schedule  yonr  inspection.  The  Regional 
Office’s  official  hours  of  business  are 
Monday  through  Friday.  8:30  to  4:30, 
excluding  federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  regarding  the  South 
Cai'olina  SIP.  contact  Ms.  Twnnjala 
Bradley,  Regulatory  Development 
Section.  Air  Planning  Branch,  Air. 
Pesticides  and  Toxics  Management 
Division,  U.S.  Environmental  Protection 
Agency.  Region  4,  61  Forsyth  Street 
SW.,  Atlanta,  Georgia  30363-8960.  Ms. 
Bradley’s  telephone  number  is  (404) 
.'162-9352;  email  address: 
hradlev .twuniala@epa.gov .  For 
information  regarding  N.SR  or  P.SD, 
contact  Ms.  Yolanda  Adams,  Air 
Permits  Section,  at  the  .same  address 
above.  Ms.  Adams’  telephone  nnmher  is 
(404)  562-9241;  email  addre.ss: 
adains. yoIanda@epa.gov.  For 
information  regarding  the  PM2..S 
NAAQS,  contact  Mr.  )oel  Uney, 
Regulatory  Development  Section,  at  the 
.same  address  above.  Mr.  Huey’s 
telephone  nnmher  is  (404)  5(i2-9104; 
email  addre.ss;  huey.joeI@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

Table  of  (iontenls 

I.  Wlial  action  is  EPA  pro|)()sing? 

II.  Wlial  is  llio  Ijackgroniul  for  EPA's 

|)ro|)os(!(l  action? 

III.  What  is  EPA’s  analysis  of  .South 

(Carolina's  .SIP  suhiniltals? 

IV.  Pro])os(;(l  Actions 

V.  Statulorv  and  ExiH;ntivo  Order  Reviews 


vv..dne.sday.  )anuary  23.  2013/Proposo(l  Rules 


I.  What  ac.'tion  is  EPA  prupnsin^? 

r  I”'"P«sing  to  approve  portions 

()l  Sll  sulnnittals  provided  hy  S(^  DMEC 
to  EPA  on  May  1.  2012,'  July  l«,  2011.  ’ 
rooriiary  10.  2011.  December  22,  2000 
and  Dec.miber  4.  2000,  to  adopt  NSR 
porinifting  mpiireinents  lor 
implementing  the  PM^.s  NAAQS, 
toderal  changes  to  the  NAAQS,  an 
update  to  the  lederal  definition  for  VOd, 
and  an  administrative  correction  to  the 
State’s  VOC  ride.  South  Carolina’s  Mav 
1,  2012,  SIP  submittal  amends  the 
State’s  PSD  regulations  at  Regulation 

No.  7~Pivv(,nUon  of 
Sjonificant  Dntorioralion  to  adopt  the 
RM2.5  PSD  increments  j)romulgated  in 
tfui  rule  entitled  “Prevention  of 
Significant  Deterioration  (PSD)  for 
Particulate  Matter  Less  Than  2.5 
Micrometers  (PM.  5)— Increments. 
Significant  Impact  Levels  (SILsj  and 
Significant  Monitoring  Concentration 
(SMC).’’  Final  Rule.  75  FR  04804 
(October  20.  2010)  (hereafter  referred  to 
as  “PM.  s  PSD  Increments-SlL.s-SMC 
Rule’’).^  The  December  4.  2008, 

December  2.2.  2009.  and  Julv  18,  2011. 

SIP  suhmi.ssion.s,  as  well  as'the  Mav  T 
2012.  submission,  all  update  South 
Carolina’s  ambient  air  (pialitv  standards 
table  at  01-02..'5.  .Standard  No.  2— 
Amhionl  Air  QiiolUv  Standards  to  he 
consistent  with  EPA’s  NAAQS  at  40 
(d-’R  part  .'iO  and  table  at  http:// 

^y\y\y.(^pa.}>oy/air/critaria.htnd.  Also. 
South  (-arolina’s  December  4,  2008  and 
Eohruary  10.  2011.  SIP  submittals 
amend  the  State’s  definition  for  VOC  to 
he  consistent  with  the  federal  definition 
lit  40  CFR  .ITlOOls).  La.stlv.  the 
December  4.  2008.  submittal  makes  an 
Hdimnistrative  correction  to  Regulation 
01 -02. .5.  Standard  5—VoIatila  Organic 
Impounds.  Details  concerning  each 
SIP  submittal  are  summarized  below. 

IL  What  is  the  background  for  EPA’s 
proposed  action? 

^  P'’"P»sn‘l  action  regarding  the 
1  SD  jirovisions  relate  to  EPA’s  PM.  5 
PSD  Iiicrements-SILs-SMC  Rule. 

Today’s  jiroposed  actions  on 
admiidstrative  changes  to  South 
(.arohna’s  ambient  air  ijualitv  .standards 
and  to  .South  Carolina’s  definition  for 
\  ()C  relate  to  other  federal  rule  changes 
including  the  federal  VOC  definition  at  ! 


40  CFR  .'51.100(.s).  More  detail  on  the 

PM..5  PSD  Increments-SIL.s-SMC  Rule 

can  he  found  in  EPA’s  October  20.  2010, 
final  rule  and  is  .summarized  below  .See 
75  FR  04804. 


(dab  V.  EPA,  (ki.se  No  10-141.2  (D  C 
(dreuit  Court).'! 


Scull.  (.iimliuH  s  May  1. 2012  s.il.missicn  Ic 
‘-'"'"K'-s  Ic  R.^sulalii.n  (ii- 

■‘^'""'‘■•"•4'!  Icr  llaziudcMs 
Air  I  clliilanl.s  winch  .s  net  pari  cl  the  .Scnili 
Uirclina  loflnrallv  apprevnd  .Sll>. 

■'.Sciilli  Carclina  s  .May  1. 2012.  .Sll>  sninnillal  did 
"Cl  indiulc  ihc  .SILs-.S.MC;  .scn.onins  Iccis  aisc 
prcniulRal.Kl  in  the  I’.M,,  |>.S|)  Increinents-.SlI.s- 
S.MC  Kill".  I-urth(!rnuir(«.  l-l’A  s  authcritv  tc 
implcniont  the  .SILs  and  .SMC  lor  I’.SD  purposes  has 
r  P  1'  h\'  the  Sierra  CInh.  Sirrm  Club  v. 

hi  A.  (.a.se  No  ll)-14i:i  (U.C.  Circuit  Court). 


A.  PAP  s  PSD  Incraiiwnt.s-SILs-SAdC-Ihda 

On  October  20,  2010.  EPA  finalized 
the  PM. s  PSD  Increments-SlLs-SMC 
Ride  to  provide  additional  regiilatorv 
riHjiiirements  under  the  PSD  program 
regarding  the  implementation  of  the 
PM.,5  NAAQS  for  NSR.^'  Specificallv. 
the  rule  establishes:  (1 )  PM.  s 
increments  pursuant  to  .section  100(a)  of 
the  CAA  to  jirevent  significant 
deterioration  of  air  ipiality  in  areas 
meeting  the  NAAQS;  (2)  .SILs  u.sed  as  a 
screening  tool  (by  a  major  source  subject 
to  PSD)  to  evaluate  the  linjiact  a 
jiroposed  major  source  or  modification 
may  have  on  the  NAAQS  or  PSD 
increment;  and  (2)  a  SMC  (al.so  a 
screening  tool)  u.sed  by  a  major  .source 
subject  to  PSD  to  determine  if  a  source 
must  submit  to  the  permitting  authority 
one  year  of  pre-con.struction  air  (jualitv 
monitoring  data  ]n'ior  to  constructing  or 
modifying  a  facility.  South  (dirolina’s 
May  1,  2012,  SIP  submittal  adopts  the 
PM.  5  int;rement.s  portion  of  the  PM.  s 
P.SD  lncrement.s-SlL.s-SMC  Rule  to  Ih> 
(xmsi.stent  with  the  federal  NSR 
legulations  and  to  ajiprojiriatidy 
im])lement  the  State’s  NSR  program  for 
the  I  M.  s  NAAQS.  .South  Carolina’s  Mav 
1. 2012,  SIP  suhmitfal  did  not  adopt  the 
.SILs  and  SMC  screening  tools  also 
pi  omulgated  in  the  October  20,  2010, 
ride  as  the  screening  tools  are  not 
reipiired  by  the  Af;t  as  part  of  an 
aj)])rovahle  SIP  program.  *  EPA’s 
authority  to  implement  the  SILs  and 
SMC  for  PSD  purpo.ses  has  been 
challenged  by  the  Sierra  Club.  Siarra 


‘KI'A'.s  Miiy  Hi.  2()()H,  K.do  (‘i.lillud 
•■Ini|)l.tni.mliilion  ol  tin,  Now  .Snnrcn  Kuvinw 
I  roniani  lor  I'.irlicnIaU.  .Mnllor  Loss  1  lian  2  '5 

(7;i  FK  2«:i21)  and  li.o 

M,  .  I  .SI  Incroniont.s-.SILs  SMC  Knio  oslahlisi,  iho 
iminowoik  lor  nnplomonlinf;  prooonslrnclioi, 
porm.l  roviow  lor  tho  l*M_„  NAAQ.S,  KI’A  approvod 

i'i  l-M  NSF  ='4-l"  ll">  Mi«y  Hi. 

2in)K,  I  .M, n.SK  rotpiiroinonls  on  |uno  2.1  -dll  i 
.Soo  7(i  l-'K  ;i(i87.'".. 

■'  As  part  ol  llio  rosponso  to  comm,, ills  on  the 
)c„l,or2().  2im,.  linal  rnlomakiiif..  FPA  oxplainod 
lli.iMlio  Afjoiicy  a-roos  dial  llio  .SILs  and  SMCs  ns,-d 
ns  n,,mmis  llirosludds  lor  tho  various  polhilanis 
.no  n.so  nl  to,, Is  lhal  onahio  pormillinf.  anlliorilios 
■"Kl  I  .SO  applicants  to  scroon  out  •insif.nilicanf 
jn  liviltos:  l.owovor,  tlio.so  values  aro  not  ro,|nirod  l.v 
In.  Act  as  part  oi  an  approval, lo  SIP  prooram.  liPA 
holnwos  that  most  states  aro  likolv  to  adopt  the  SILs 
and  .SM(,s  hocanso  ol  the  n.solnl  purpose  they  .son„ 
K^fi.ndloss  ol  LI  A  s  position  that  tho  values  aro  not 
inandatorv.  Altornativoly.  states  may  do\„lop  more 
s  rinomit  values  il  they  ilosiro  lo  ,lo  so.  In  anv  case 
slates  are  not  under  any  SlP-relaled  ,leafllin,;  lor 
revising  their  PSD  programs  lo  ad<l  these  screeniiiK 
lools.  .See  7.',  kK  (i48(i4.  (i4<l()(l.  " 


1.  What  are  l\SD  increments? 

A.s  estahli.shed  in  jiart  C  of  title  I  of 
program  protects 

-  JHi hlic  heiilth  from  adverse  effects  of  air 
pollution  by  en.suring  that  con.strut:tion 
ol  new  or  modifiiul  sources  in 
attainment  or  uncla.ssifiahle  areas  docs 
not  lead  to  .significant  deterioration  of 
air  quality  while  simultaneously 
en.suring  that  economic  growth  will 
occur  in  a  manner  consistent  with 
pi e.sei  vation  ol  clean  air  resources 
Under  section  1  (KKalCl)  of  the  C:AA.  a 
.SD  jjermit  a])plicant  must  demonstrate 
that  emissions  from  the  proposed 
construction  and  operation  of  a  facility 
1  will  not  cause,  or  contribute  to,  air 
IJollution  in  excess  of  anv  maximum 
allowable  increase  or  allowable 
concentration  for  any  jjolliitant.”  In 
other  words,  when  a  source  apjdies  for 
a  liermit  to  emit  a  regulated  imllutant  in 
an  area  that  meets  the  NAAQ.S,  the  state 
and  ERA  mu.st  determine  if  emissions  of 
the  regulated  ]iollutant  from  the  source 
will  cause  significtmt  deterioration  in 
air  quality.  Significant  deterioration 
occurs  when  the  timonnt  of  the  new 
pollution  exceeds  the  apjdicahle  PSD 
increment,  which  is  the  “maximum 
a  owahle  increase”  of  an  air  pollutant 
allowed  to  occur  above  the  aiijilicahle 
ha.seline  concentration"  for  that 
piillutant.  PSD  increments  prevent  air 
(|uality  in  clean  areas  from  deteriorating 
to  the  level  set  by  the  NAAQ.S. 

Iherefore,  an  int:rement  is  the 
mechanism  u.sed  to  estimate  “significant 
deterioration’’  of  air  (piality  for  a 
pollutant  in  an  area. 

For  P.SD  ha.seline  jmrjm.ses,  a  ha.seline 
area  tor  a  jiarticular  |)ollutant  emitted 
from  a  .source  includes  the  attainment  or 
unclassifiahle  area  in  which  the  .source 
IS  located  a.s  well  a.s  any  other 
attainment  or  uncla.ssifiahle  area  in 
which  the  source’s  emi.ssions  of  that 
liollutant  are  jirojected  (by  air  quality 
niodoliiig)  to  rosiilt  in  an  anibiont 
liollutant  increase  of  at  least  1 
mit;rogram  per  meter  cubed  (pg/m  *) 
(annual  average).  .See  40  CFR 
52.21(h)(l.2)(i).  Under  EPA’s  exi.sting 
regulations,  the  estahli.shment  of  a 
baseline  area  for  any  P.SD  increment 
results  from  the  submission  of  the  first 
complete  P.SD  permit  ap])lication  and  is 
based  on  the  location  of  the  projiosed 
.source  and  its  emi.ssions  impact  on  the 

■On  April  (i  2012.  LPA  r,l„<|  „  l,n„|  will,  lh„  DC 
Ciicnil  (.„u,l  <l„l„n(li„}.  ih„  Asinu.v  s  :inll,„niv  I,, 
nniilninnnl  .SILs  iiiul  SMC  li.r  P.SD  pn,  pt,.s„s.  ‘ 

".Suction  Hi!l{4)  ol  11,0  CAA  provi.lus  th„|  ih(. 

>nsu  inu  concunirnlion  ol  h  pollnlani  lor,,  particular 
liiKsolino  area  is  sonorally  tho  air  ,p,alitv  at  tho  linn, 
ol  Iho  l,r.st  application  lor  a  P.SD  pormil  in  Iho  aroa 
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Hi'Oci.  Onco  tlu!  baseliiu;  aroa  is 
(;.stal)lisli(;(l,  sul)si!(nmiit  PSD  sources 
l()(:atinf>  in  that  arna  nnod  to  considor 
lliiit  a  portion  oftho  availal)l(>  incroniont 
may  havo  alroady  Ikumi  consnniod  l)v 
])r(!vions  (anissions  inorcasos.  In 
g(Mi(;ral,  tlu:  snijinittal  data  of  tlu:  first 
ooinplctc  PSD  permit  ajjplication  in  a 
Ijaituadar  area  is  tlu:  operative  “l)aseline 
date  after  which  new  sources  must 
evaluate  increment  consumption  ^  On 
or  helore  the  date  of  the  first  complete 
DSD  application,  emissions  generally 
are  considered  to  he  jjart  of  the  haseline 
concentration,  excejjt  for  certain 
emissions  from  major  stationary 
sources.  Most  emissions  increases  that 
occur  after  the  haseline  dale  will  be 
counted  toward  the  amount  of 
iiU-rement  c:onsumed.  Similarly 
emissions  decreases  after  the  baseline 
date  restore  or  expand  the  amount  of 
increment  that  is  available.  Sea  75  FR 
()48(j4.  As  described  in  the  PM-.  ?  PSD 
Increments-SILs-SMC  Rule,  and 
inirsuant  to  the  anthoritv  under  .section 
10(i(a)  of  the  CAA,  EPA  promulgated 
numerical  increments  for  PM,.?  as  a  new 
pollutant'*  for  which  NAAQS  were 
established  after  August  7.  1977,'*  and 
derived  24-hour  and  annual  PM  vs 
increments  for  the  three  area 
cla.ssifications  (Cla.ss  I,  II  and  III)  using 
the  contingent  safe  harbor"  ajiproach. 
Sea  75  FR  ()48(i4  at  (i48(i9  and  ambient 
air  increment  table  at  40  CFR 
51.100(c)(1)  and  52.21(c). 

In  addition  to  PSD  increments  for  the 
PM2.5  NAAQS,  the  PM  vs  PSD 
Increments-SILs-SMC  Rule  amended  the 
dofmition  at  40  CFR  51.100  and  52.21 
for  major  sourcf^  baseline  f/f//f?”and 
“minor  source  haseline  date"  (iiu:liulint' 
trigger  dates)  to  establish  the  PM2  .S 
NAAQS  specific  dates  associated" with 
the  implementation  of  PMvs  PSD 
increments.  See  75  FR  04804.  In 
accordance  with  section  100(h)  of  the 
CAA.  EPA  required  the  states  to  submit 
revised  implementation  plans  to  EPA 
lor  apjiroval  (to  adopt  the  PM2.,s  PSD 


f5:isolinofli,|,,.s  iiri;  polhiinnl  ,s|)(,(:iric.  l  linl  i.s  a 
(jompl,,  o  PSD  application  oslahli.slu.s  tho  ha.solinc 
(lalo  only  lor  llio.so  rognlalotl  NSK  pollnlanls  that 
.n.>  proiocio.l  to  Im;  (.inill(,(l  in  .siKniric:anl  amounts 
(as  (Inlmod  tin,  r(,f.ulations)  hv  tlu,  applicant  s 
sourc,,  or  nnulilication.  Tims,  an  area  n.av  have 
<hllc,i(,nt  hasninu,  dates  lor  dillnrent  |)ollulanls. 

“  I.PA  j>i,n(,rally  charact(,riz(,d  tlu,  I’M,  ^  NAAQS 
as  a  NAAQS  lor  a  now  indicator  ol  PM  i:pA  did 
not  roplaci,  tlu,  PM,„  NAAQS  with  tlu,  NAAQS  lor 
M.rs  when  tlu,  PM,  ,  NAAQS  wore  pronndgatod  in 

N  \  m  ‘1  I','”'  “lul  24-honr 

NAAQS  lor  PM,.,  as  il  PM, ,  was  a  now  pollutant 
o\  on  lliono  ,  |.  PA  had  alroady  d(,voloi,od  airqualilv 
20  20ulr  ly-  75  I'K  (i4H(i4  (Octohor 

'l-.PA  intorprots  U)(i(a)  to  antliorizo  KPA  to 
pronudgati,  i)ollutant-s|)ocilic  PSD  r(,gnlations 
'■•'<l"'>'>iiH>nts  ors(,ction  Ui(i(c)  and 

rw-  "r  ■'  1’'’""“"*'  *<"■  "Nch  IJPA  pronudgatos 
a  NAAQS  alter  1077. 


increments)  within  21  months  from 
promulgation  of  the  final  rule  (by  )nlv 
20  2012).  Regardless  of  when  a  state 
snhmits  its  revi.sed  SIP,  the  emi.ssions 
troin  major  .sources  subject  to  PSD  for 
PM2.5  lor  which  construction 
commenced  after  October  20,  2010 
(major  source  haseline  date),  consume 
I  increment  and  should  he  included 
m  the  increment  analyses  occurring 
alter  the  minor  source  haseline  date  is 
established  lor  an  tirea  under  the  .state’s 
revi.sed  PSD  program.  See  75  FR  04804. 
As  discn.ssed  in  detail  in  Section  111, 
South  Carolina’s  May  1, 2012.  SIP 
.snhmi.ssion  adopts  the  PM2  5  PSD 
increment  permitting  reijnirements 
promulgated  in  the  PM2  .?  PSD 
Increments-SILs-SMC  Rule. 


III.  What  is  EPA’s  analysis  of  South 
Carolina’s  SIP  suhinittals? 

South  Carolina  cnrrentlv  has  a  SIP- 
approyed  NSR  program  for  new  and 
modilied  stationary  .sources.  SC  DHEC’s 
PSD  preconstruction  rules  are  foiimrat 
Regulation  01-02.5,  Standard  No.  7- 
'  Prevention  of  Significant  Deterioration 
and  apply  to  major  .stationary  .sources  or 
modi  heat  ions  constructed  in  areas 
designated  attainment  or  uncla.ssifiahle/ 
attainment  as  recjiiired  under  part  C  of 
title  I  nf  the  CAA  with  respect  to  the 
NAAQS.  EPA  i.s  proposing  to  approve 
diangixs  to  South  Carolina’s  SIP  to  adopt 
the  1  M2.,?  PSD  increments, 
administrative  iijidates  to  the  State’s 
NAAQS  table  at  Regulation  01-02.5. 
Standard  Niy  2.  and  a  revision  to  the 

V(X,  delinition  at  Regulation  01-02  1 _ 

Dejinitions  and  General  Ueqnirements— 
V  OC.  See  below  for  more  details  on 
South  (.'arolina’s  changes  to  its  SIP. 

/L  Pegnlation  62-62.5,  Standard  No.  7— 
Prevention  of  Significant  Deterioration 
South  Carolina’s  May  1,  2012,  SIP 
suhinittal  adopts  PM2.?  PSD  increments 
lor  the  PM2.?  annual  and  24-hour 
NAAQS  (pursuant  to  section  100(a)  of 
the  CAA)  into  the  South  Carolina  SIP  (at 
Regulation  01-02.5,  Standard  No.  7)  as 
)noimilgated  in  the  October  20,  2010, 
and  includes:  (1)  Addition  of  PM->?  PSD 
increments  at  SC  DEHC’s  increments  at 
Regulation  01-02.5.  Standard  No.  7  (c) 
'iinl  (p)(5)  (for  Cla.ss  I  variances) 
(consistent  with  the  tables  at  40  CiFR 
51.100(c)),  including  replacing  the  term 
‘particulate  matter"  with  ’’PM,,,"  in  the 
billies  at  Regulation  01-02.5,  Standard 
No.  7  jiaragrajihs  (c)  and  (p)(.5)  (for  Class 
I  \  ariances)  and  replacing  the  term 
“liarticnlate  matter”  with  ’‘PM2.?,  PM,,,’’ 
in  the  text  at  Regulation  01-02.5. 

Standard  No.  7  paragrajih  (p)(5)  (for 

V  revision  to  the 

delinition  at  Regulation  01-02.5, 

Standard  No.  7.  paragraph  (h)(;n)(i)(a)- 


(c)  for  "major  source  baseline  date” 
(consistent  with  40  CFR 
51.100(h)(14)(i)(a)  and  (c)),  to  estahli.sh 
major  source  baseline  date  for  PM2.?  and 
removing  the  term  “particulate  matter” 
to  di.stingnish  between  PM,„  and  PM.  ?- 
Regulation  01-02.5,  Standard  No  7  ’  ’ 
paragraiih  (l))(;n  )(ii)(a)-(c)  for  “minor 
.source  ha.seline  tlate.”  to  estahli.sh  the 
I^M2  ?  "trigger  date”  (consistent  with  40 
(>I  R  >>1.100(l))(14)(ii)(c))  and  remove  the 
term  “iiarticiilate  matter”  to  di.stingnish 
between  PM,„  and  PM2.?:  (3)  revisions  to 
Regulation  01-02.5.  Standard  No.  7, 
p<iragiaph  (5)(i)  for  “ha.seline  area” 
(con.sistent  with  40  CFR  51.100(h)(l5)(i) 
and  (ii))  to  specify  pollutant  air  quality 
impact  annual  averages  and  amend  the 
regulatory  reference  for  .section  107(d)  of 
the  CAA  at  paragraph  (5)(ii):  and  (4) 
amendment  to  Regulation  01-02.5, 
Standard  No.  7  paragraph  (h)(:il)(iii)(a) 
to  also  amend  the  regulatorv  reference 
for  .section  107(d)  of  the  CAA  and  to  add 
a  reference  to  40  CFR  51.100.  These 
changes  j)rovide  for  the  implementation 
of  the  PM2.?  PSD  increments  for  the 
PM2.?  NAAQS  in  South  (Carolina’s  PSD 
program.  In  today’s  action,  EPA  is 
jiroposing  to  ai)j)rove  South  Carolina’s 
May  1, 2012,  SIP  submittal  to  address 
I'M.?  PSD  increments.  As  mentioned 
above.  South  Carolina’s  May  1. 2012, 

SIP  .submittal  did  n()t  propose  to  adopt 
the  SlLs  and  SMC  screening  tools  also 
liromnlgated  in  the  PM2,?  PSD 
Increments-SILs-SMC  Rule. 

P.  Pegnlation  61.62.5.  Standard  No.  2— 
Ambient  Air  Quality  Standards 

Sections  108  and  100  of  the  CAA 
go\  ern  the  establishment,  review,  and 
revision,  as  apjiropriate,  of  the  NAAQS 
to  jirotect  public  health  and  welfare. 

The  CAA  recpiires  jieriodic  review  of  the 
ail  quality  criteria — the  science  upon 
Avhich  the  standards  are  ha.sed— and  the 
.standards  them.selves.  EPA’s  regulatorv 
provisions  that  govern  the  NAAQS  are 
found  at  40  CFR  part  50~National 
Primary  and  Secondary  Ambient  Air 
Quality  Standards.  In  this  rulemaking. 

EPA  IS  proiKising  to  approve  ])ortion,s  of 
multiple  South  Carolina  SIP 
.suhmi.ssions  amending  the  State’s 
NAAQS  table  for  PM2,?,  PM,„,  ozone  and 
load  that  are  found  at  Regulation  01. (>2- 
5,  Standard  No.  2.  The  four  SIP 
.submittals  amending  SC  DElKC’s 
NAAQS  table  can  he  found  in  the 
Docket  for  this  jiropo.sed  rulemaking  at 
uwv.regnlations.gov  and  are 
.summarized  below. 
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1.  .South  Carolina’s  Deeenilier  4,  2008, 

.Sll’  .Submittal 

On  October  17.  2000.  EPA  revised  the 
24-bour  jirimarv  NAAQ.S  for  from 

a  level  oi  O.'i  micrograms  per  cubii:  meter 
(pg/m-*)  to  3.1  pg/m  ‘.  .See  71  FR  01144. 
Accordingly.  .South  (Carolina's  December 
4.  2008,  .SIP  submittal  amends  the 
.State’s  NAAQS  table  to  address  the 
amendment  to  the  24-bour  primary 
NAAQ.S  for  PM2.5  from  0.1  pg/m-*  to  3.1 
pg/m ’.  EPA  is  proposing  to  approve  this 
change  to  South  (Carolina’s  NAAQ.S 
table  at  Regulation  01.02— .1.  .Standard 
No.  2.  based  on  a  preliminary 
determination  that  this  change  is 
consistent  with  EPA’s  regulations  for 
the  24-bour  primary  NAAQ.S  for  PM^  5. 

2.  .South  (Carolina’s  December  23.  2009. 
SIP  .Submittal  ’ ' 

On  March  27,  2()()8.  EPA  revised  the 
primary  and  secondary  N.'\AQ.S  for  the 
8-bour  ozone  to  7.1  parts  per  billion 
(j)j)l))  to  jirovide  increased  protection  of 
public  health  and  welfare,  respectively. 
.See  73  FR  1043().  Accordingly.  South 
(Carolina’s  December  23.  2009.  SIP 
submittal  amends  the  .State’s  NAAQ.S 
table  to:  (1)  add  the  2008  8-bour  ozone 
NAAQ.S  of  71  |)pb.  and  (2)  remove  the 
1-bour  ozone  NAAQ.S.  which  EPA 
revoked  on  June  11.  2001.  one  year  after 
the  effective  date  of  the  1997  8diour 
ozone  designations.  .See  70  FR  44470 
(August  3.  2001).  09  FR  23818  and  09 
FR  23911  (April  30,  2004).'- 
Additionally,  on  Novemb(!r  12,  2008. 
EPA  revised  the  lead  NAAQ.S  from  1.1 
pg/nF*  to  0.11  pg/nv’  based  on  a  rolling 
3-montb  average  for  both  the  in  imary 
and  .secondary  standards.  .See  73  P'R 
00904.  .South  Carolina’s  December  23, 
2009,  .SIP  submittal  amends  the  .State’s 
NAAQ.S  table  to  adopt  the  2008  lead 

"’lliis  .SIP  siil>niittiil  also  incliidacl  cliangos  to  .SC 
DHIitr.s  K(>gulation  — Xitrot’i'ii  Oxidns 

(.\’0\)  and  .Sulliir  Oioxidi;  (.SO:)  Ihid^ol  Tnidini' 
h(t<>r<nu  dcncixd  Provisions.  Id’.X  look  iinal  action 
to  approve  tins  portion  oi  tlio  IJiJCinnlxT  4.  201)8. 
snlanillal  on  OcIoIkt  Hi.  2()0<)  (74  I'R  5:il(i7). 

"  Tliis  submittal  also  make  chang(!S  to  .Sontb 
Carolina's  .Stale  Regulations  01-02.00.  02.01. 02.0.4 
and  02.72  regarding  New  .Soun:(!  I’erlorniancc! 
.Standards  (N.SI’.S).  National  Emission  .Standards  Idr 
lla/.ardous  Air  I’ollutanis  (NR.SIIAI’)  and  Acid  Rain. 
r(!sp(x:lively.  However,  these  n^gulations  are  not 
part  oi  .South  Carolina's  hiderallv  appro\'ed  .SIR: 
Iherelort!.  KPA  is  not  proposing  action  on  llu^se 
chang(!s. 

'-On  )un(!  1.5.  2005  (one  visir  alter  the  eH(H:live 
dateol  tiu!  1!HI7  H-hour  ozone  designations).  KI’A 
nwokiul  the  1 -hour  ozone  NAAQ.S  lor  all  ansis 
except  llu!  8-hour  ozone  nonatlainni(mt-d(d(!rr(!d 
1-iiirlv  /\clion  Compac:!  .Xnsis  (K.\C)  ar(!as.  'I'he  1- 
lioiir  ozone  N,\.\Q.S  lor  the  l-i.XC  nonalt.iininent- 
deternxl  areas  including  Ihosi;  in  .South  (Carolina 
(CrtxmvilUi-.Sparlanhurg-Anderson.  .SC  and  Central 
Midlands  Coluinhia  Area)  was  revoked  on  April  15. 
200!)  (one  vear  all(!r  the  elh'clivc!  dal(!  ol  llu;  K.\C 
awas  8-hour  ozone  designations  to  .ittainment).  .See 
04  FR  17807  (April  2.  2008).  0!)  FR  2:)858  and  0!) 
2:)!)51  (April  :H).  2004). 


NAAQ.S  of  0.11  pg/m  *  bii.sod  on  a  rolling 
3-montb  avorago  for  both  the  in  iniiirv 
and  socondarv  standard.s. 

PCPA  i.s  jiropo.sing  to  appi'ovo  tbo.so 
ebango  to  .South  (Canilina’.s  NAAQ.S 
tablo  at  Rogulalion  01.02-1,  .Standard 
No.  2.  ba.sod  on  a  iiroliminaiy 
dotoi'ininalion  that  ibeso  cbango.s  arc 
con.sistont  with  PCPA’s  rogulations  for 
tbo  2008  8-bour  ozono  NAAQ.S  and  tbo 
2008  load  NAAQ.S.  Fnrtbor,  EPy\  is 
jirojiDsing  to  approve  .South  (Cai'olina’s 
romoval  of  tbo  1-bour  ozono  NAAQ.S 
from  its  .SIP  at  Rogulation  01.02-1, 
.Standard  No.  2,  bocanso  this  NAAQ.S 
has  boon  rovokod  by  tbo  Agency  for 
.South  (Carolina  areas. 

3.  .South  (Carolina’s  Julv  18,  2011,  .SlI’ 
Submittal '  * 

.South  (Carolina’s  July  18,  2011.  SIP 
submittal  romovos  tbo  annual  total 
suspondod  particulate  (T.SP)  standard 
from  .South  (Carolina’s  NAAt^S  table.'-’ 
This  .SIP  submittal  akso  clarifies  that  tbo 
carbon  monoxide  1-bour  and  8-bour 
avoiago  concentrations  are  not  to  bo 
oxcoodod  more  than  once  a  year  (in 
accordance  with  40  (CFR  10.8)  and  adds 
a  footnote  referencing  40  CCFR  10.10  for 
detailed  ex])lanation  concerning 
calculation  of  the  rolling  3-montb 
average  for  the  lead  NAAQ.S.  However, 
tbe.se  two  revisions  are  superseded  bv 
.SCC’s  DHE(C’.s  May  1. 2012,  SIP  submittal 
which  .streamlines  and  leformats  the 
.State’s  NAAQ.S  table.  .See  di.scussion 
below. 

4.  .South  (Carolina’s  May  1. 2012.  .SIP 
Submiltal 

.South  CCai'olina’s  May  1. 2012, 
submittal  removes  from  the  .State’s 
NAAQ.S  table  the  PMio  annual  standard 
to  be  consistent  with  EPA’s  October  17. 
2000,  revocation  of  the  annual  PMio 
NAAQS.  .See  71  P’R  01144.  Additionally, 
this  .SIP  submittal  reformats  .S(C  DPCHCC’s 
NAAQ.S  table  in  an  effoit  to  ensure 
infoi'ination  found  therein  is  consistent 
with  EPA’s  NAAQ.S  at  40  (CFR  10  and 

'■'This  SIR  suhmitlal  also  maku  changus  to  .South 
Carolina's  .SIR  at  Rogulations  (i  1-82.1 — Dtdiniiions 
and  Gonond  lioqniroinonts;  .Standard  1  — 

Pnnssions  from  Find  iinrning  Oinniilions:  1)1-82.5. 
.Standard  No.  4 — Fmissions  from  I'rocass  Indnstrios: 
and  81-82.5.  .Standard  8 — Allornaliva  Fmission 
l.iinilation  Ojilions  f  '’linl>ltlo"l.  Fil’A  will  considor 
action  on  tho.so  changos  to  .South  Carolina  .SIR  in  a 
soparato  rulomaking. 

'■*  FRA  initially  o.slahlishod  NAAQ.S  lor  I’M  in 
1!)71  inoasurod  hy  ihoT.SR  indicator.  On  )uly  1. 
1!)H7.  Id’A  rovi.sod  Iho  RM  NAAQS  hy  changiTig  iho 
indicator  to  RMio  (ostahlishing  an  annual  and  24- 
hour  standard)  and  rovoking  iho  T.SR  NAAQ.S.  .Soo 
52  I'R  248:i4. 

'~‘l'his  suhniittal  also  inako  changos  to  .South 
Carolina's  rogulations  (il-82.(i:i — Xalional  Fmission 
Standards  for  Hazardons  Air  Pollutants.  Ilowovor. 
Ihoso  rogulations  aro  not  part  ol  .South  Carolina's 
lodorallv  approvo<l  .SIR;  thoroldro.  FiRA  is  not 
liroposing  action  on  thoso  changos. 


the  table  at  http://\v\v\\’.ppa.nov/(tii'/ 
critt^rid.html  including  (1)  removing  the 
table’s  footnotes  and  in.stead  adding  a 
column  referencing  the  federal  CFR  for 
each  NAAQ.S;  (2)  streamlining  the  nnils 
column;  and  (3)  ujidating  test  method 
references. 

C.  Hoguldtion  lil-li2.1 — l^afinitions  and 
(Cenere/  IfatpiiraniPiiis 

.South  (Carolina’s  December  4,  2008. 
and  P’ebruary  10,  2011,'"  .SIP  submittals 
revise  the  definition  for  V()(C  at 
Regulation  01-02.1 — Definitions  and 
General  Requirements  to  include 
additional  compounds 
l.l,l,2.2,3,4.1,1.1-decafbioro-3- 
metboxy-4-trifluorometbyl-pentane 
(HFE-7300)  (as  amended  on  January  18, 
2007  (72  P’R  2193))  and  propylene 
carbonate  and  dinietbyl  carbonate 
(amended  on  Januarv  21,  2009  (74  P’R 
3437))  resjiectively  to  the  list  of 
compounds  excluded  from  the 
definition  of  YOC  on  the  basis  that  they 
have  a  negligible  contribution  to 
tro])ospberic  formation  of  ozone. EPA 
has  ])reliminarily  determined  that  tbe.se 
cbiinges  ai'e  consistent  with  EPA’s 
fedeial  I'egulations  at  40  (CP'R  11.100  and 
as  such  i.s  proposing  to  ajijirove  tbe.se 
changes  into  the  South  (Caiolina  SIP. 

D.  Renniation  (11-62.5,  Standard  5 — 
Volatile  Organic  Gomponnds 

.South  (Cai'olina’s  December  4.  2008, 
.SIP  submittal  makes  an  administrative 
collection  to  subpiiragrapbs  2.a.(i)(a) 
and  (b)  of  Regulation  01-02.1,  .Standiird 
1,  Section  11.  Part  Q  (Mannfactnre  of 
Svnthesized  Pharinacentical  Prod  acts) 

"’This  suhinittiil  iilsu  niiiku  changos  to  .Smith 
Carolina's  .State  Rogulations  81-()2.()().  82.81, 82.84 
and  82.72  rogarding  NSRS.  NFSIIAR.  NFSllAR  lor 
.Sourco  Calogorios.  and  Acifl  Rain,  rospoclivolv. 
Howovor.  Ihoso  rogulations  aro  not  part  ot  .South 
Carolina's  lodoially  apinovod  SIR:  Ihoroforo.  FRA  is 
not  proposing  action  on  ihoso  changos. 

'"Troposphoric  ozono.  conunonly  known  as 
smog,  occurs  whon  VOC  and  nilrogon  oxido  (NO\) 
roaci  in  tho  atmosphoro.  Bocanso  olTho  harinlul 
hoalth  oliocis  ol  ozono.  FRA  limits  tho  amount  ol 
VOC;  ami  N()\  that  can  ho  roloasod  into  tho 
atmosphoi'o.  VOC  aro  ihoso  comiiounds  ol  carhon 
(oxc:luding  carhon  monoxido.  carhon  dioxido. 
carhonic  acid,  motallic  carhidos.  or  carhonalos.  and 
ammonium  carhonalo)  which  iorm  ozono  through 
atmosphoric  photochomical  roactions.  Componnris 
ol  Carhon  (or  organic  compounds)  havo  dilToront 
lovols  ol  roaclivily;  Ihoy  do  not  road  at  tho  samo 
spood.  or  do  not  form  ozono  to  llio  .samo  oxiont.  It 
has  hoon  liRA's  policy  lhal  com|)ounds  of  carhon 
with  a  nogligihio  lovol  of  roaclivilv  nood  not  ho 
rognialod  to  roduco  ozono  (42  FR  45414.  )ulv  8. 
1!)77).  I'iRA  dolorminos  wholhor  a  given  carhon 
compound  has  "nogligihio"  reactivity  hy  comparing 
the  compound's  roaclivilv  to  the  roaclivilv  of 
olhano.  fl’A  lists  ihoso  compounds  in  its 
regulations  at  40  CFR  51.100(s).  and  oxcludos  thorn 
from  the  definition  of  VOC.  Tho  chemicals  on  this 
list  arooflon  called  "nogligihly  roactivo."  liRA  may 
poriodicallv  revise  the  list  of  nogligihlv  roactivo 
com|)ound.s  to  add  f:ompounds  to  or  dololo  them 
from  tho  list. 
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by  adding  the  term  and  synil)()l  “minus 
(  -  )”  to  expre.ss  the  outlet  gas 
temperature  threshold  for  surface 
comlen.sers. 

IV.  Proposed  Ac:tion 

KPA  is  proposing  to  approve  multiple 
submissions  revising  South  Carolina’s 
SIP  to  adopt  the  PM2..‘>  increments  as 
amended  in  the  October  20,  2010,  PM2.5 
P,SD  Increment.s-SlLs-SM(]  Rule,  to 
adopt  federal  NAAQS  u])dates  and  VOC 
(hd'inition  updates,  and  to  make  an 
administrative  correction.  El^A  has 
made  the  preliminary  determination 
that  the.se  .SIP  submittals,  with  regard  to 
the  aforementioned  jjroposed  actions, 
are  approvahh;  because  they  are 
consistent  with  section  110  of  the  CAA 
and  EPA  regulations  regarding  N.SR 
|)ermitting. 

V.  Statutory  and  Executive  Order 
Reviews 

Under  the  CAA,  the  Administrator  is 
reciuired  to  aj)j)rove  a  .SIP  suhmi.ssion 
that  complies  with  the  ])rovisions  of  the 
Act  and  a])plicahl(!  federal  regulations. 
42  U.S.C.  741 0(k):  40  CER  .52.02(a). 

Thus,  in  reviewing  .SIP  submissions, 
I'iPA’s  role  is  to  a])prove  .state  choices, 
jnovided  that  they  meet  the  criteria  of 
the  ('.AA.  Accordingly,  this  pro])osed 
action  merelv  approves  state  law  as 
meeting  federal  recjuirements  and  does 
not  impo.se  additional  re{|uirements 
h(;yond  those  imj)o.sed  hy  state  law.  For 
that  reason,  this  proposed  action: 

•  Is  not  a  “significant  regulatory 
acti{)n”  subject  to  review  by  the  Office 
of  Management  and  Budget  under 
Executive  Order  12800  (58  FR  51735, 
October  4,  1993); 

•  Does  not  impo.se  an  information 
collection  burden  under  the  jnovisions 
of  the  Pajierwork  Reduction  Act  (44 
U.S.C.  3501  et  seq.y, 

•  Is  certified  as  not  having  a 
significant  economic  impact  on  a 
sul)stantial  number  of  small  entities 
under  the  Regulatory  Flexihility  Act  (5 
U..S.C.  001  e/  .ser/.): 

•  Does  not  contain  any  unfunded 
mandate  or  significantly  or  uniquely 
affect  small  governments,  as  descrihed 
in  the  Unfunded  Mandates  Reform  Act 
of  1995  (Pul).  L.  104-4); 

•  Does  not  have  Federalism 
im|)lications  as  s])ecified  in  Executive 
Order  13132  (04  F43255,  Augu.st  10, 
1999); 

•  Is  not  an  ec:onomically  significant 
regulatory  action  hasetl  on  health  or 
safetv  risks  subject  to  Executive  Order 
13045  (02  FR  19885,  A])ril  23.  1997); 

•  Is  not  a  significant  regulatory  action 
subject  to  Executive  Order  13211  (00  FR 
28355,  May  22.  2001); 


•  Is  not  subject  to  requirements  of 
.Section  12(d)  of  the  National 
'rechnology  Tran.sfer  and  Advancement 
Act  of  1995  (15  U..S.C.  272  note)  hecau.se 
api)lication  of  those  recjuirements  would 
he  inconsistent  with  the  CAA;  and 

•  Does  not  jnovide  EPA  with  the 
discretionary  authority  to  address,  as 
appropriate.  disj)roj)orlionate  human 
health  or  environmental  effects,  using 
practicable  and  legally  permi.ssihle 
methods,  under  Executive  Order  12898 
(59  FR  7029.  Fehruary  10.  1994). 

In  addition,  this  ])ro])osed  rule  does 
have  tribal  im])licalions  as  specified  hv 
Executive  Order  13175  (05  FR  07249, 
November  9,  2()()()),  because  the  .SIP  is 
being  propo.sed  for  ap])roval  to  applv 
P.SD  permitting  ])rogram  statewide 
including  the  Catawba  Indian  Nation. 
Accordingly,  EPA  and  the  Catawba 
Indian  Nation  discussed  South 
Carolina’s  .SIP  submittals  prior  to 
today’s  ])roj)osed  action.  EPA  notes  that 
this  rulemaking  will  not  impose 
suhstantial  direct  costs  on  tribal 
governments  or  preempt  tribal  law. 

List  of  Subjects  in  40  (T-’R  Part  52 

Environmental  protection.  Air 
pollution  control,  Creenhouse  gases, 
incorporation  by  reference. 
Intergovernmental  relations.  Nitrogen 
oxides.  Particulate  matter,  Re|)orting 
and  recordkeeping  re(|uirements. 

Authority:  42  7401  i;l  sci/. 

Datcul:  )anuarv  7,  2013. 

A.  Stanley  Meihurg, 

Acting  Ucgiannl  Adniinistnilor,  Itcgion  4. 

|FK  Doc.  20 1.3-01 20,'')  Filed  l-22-i:i:  K:45  am| 
BILLING  CODE  6560-50-P 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[EPA-R01-OAR-2009-0449;  A-1-FRL- 
9773-2] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Connecticut;  Reasonably  Available 
Control  Technology  for  the  1997  8- 
Hour  Ozone  Standard 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Projiosed  rule. 

SUMMARY:  EPA  is  ])ro])o.sing  approval  of 
.State  Im])lementation  Plan  revisions 
submitted  by  the  .State  of  Connecticut. 
'I'hese  .SIP  revisions  consist  of  a 
demonstration  that  Connecticut  meets 
the  requirements  of  reasonahly  available 
control  technology  for  oxides  of 
nitrogen  and  volatile  organic 


compounds  set  forth  by  the  Clean  Air 
Act  with  respect  to  the  1997  8-hour 
ozone  standard.  Additionally,  we  are 
proposing  approval  of  three  single 
source  orders.  This  action  is  being  taken 
in  accordance  with  the  Clean  Air  Act. 
DATES:  Written  comments  must  be 
received  on  or  before  February  22,  2013. 
ADDRESSES:  .Submit  your  comments, 
identified  bv  Docket  ID  Number  EPA- 
R()l-C)AR-20()9-0449  by  one  of  the 
following  methods: 

1.  ww’w.rngiildtions.gov:  Follow  the 
on-line  instructions  for  submitting 
comments. 

2.  Email:  ai'nold.anne@ap(i.gov. 

3.  /'’fiA  ;(()17)  918-0047. 

4.  iWuiV;  “Docket  Identification 
Number  EPA-ROl-OAR-2009-0449.’’ 
Anne  Arnold,  U..S.  Environmental 
Protection  Agency.  EPA  New  England 
Regional  Office,  Office  of  Ecosystem 
Protection,  Air  Quality  Planning  Unit,  5 
Post  Office  .Square — .Suite  100,  (Mail 
code  OEPO.5-2),  Boston,  MA  02105)- 
3912. 

5.  Hand  Dalivary  or  (iouriar.  Deliver 
your  comments  to;  Anne  Arnold. 
Manager,  Air  Quality  Planning  Unit, 

U..S.  Environmental  Protection  Agencv, 
EPA  New  England  Regional  Office, 
Office  of  Ecosvstem  Protection,  Air 
Quality  Planning  Unit,  5  Post  Office 
.S(juare — .Suite  100.  (mail  code  OEPO.5- 
2).  Boston.  MA  02109-3912.  Such 
deliveries  are  only  accei)ted  during  the 
Regional  Office's  normal  hours  of 
operation.  The  Regional  Office’s  official 
hours  of  husiness  are  Monday  through 
Friday.  8:30  to  4:30.  ext:hiding  legal 
holidavs. 

Instractions:  Direct  vour  comments  to 
Docket  ID  No.  EPA-R6i-OAR-2005)- 
0449.  EPA’s  j)olicy  is  that  all  comments 
received  will  he  included  in  the  public 
docket  without  change  and  may  l)e 
made  available  online  at 
WWW. ragalations.gov.  including  any 
personal  information  j)rovided,  unless 
the  comment  includes  information 
claimed  to  be  Confidential  Business 
Information  (CBI)  or  other  information 
who.se  di.sclosnre  is  restricted  by  .statute. 
Do  not  submit  through 
www.ragalations.gov,  or  email, 
information  that  you  consider  to  be  CBI 
or  otherwi.se  protected.  The 
www.ragalations.gov  Web  site  is  an 
“anonymous  access”  system,  which 
means  EPA  will  not  know  vonr  identity 
or  contact  information  unless  you 
provide  it  in  the  body  of  yonr  comment, 
if  yon  .send  an  email  comment  directly 
to  EPA  without  going  through 
www.ragalations.gov  yonr  email  address 
will  be  automatically  captured  and 
included  as  part  of  the  comment  that  is 
placed  in  the  public  docket  and  made 
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available  on  ihe  Internet.  If  you  submit 
an  electronic  comment.  KPA 
recommends  that  yon  include  your 
nanu;  and  other  contact  information  in 
the  body  of  your  comment  and  with  any 
disk  or  CD-ROM  you  submit.  If  FPA 
cannot  read  your  comment  due  to 
technical  difilculties  and  cannot  contact 
yon  for  clarification.  FI’A  may  not  be 
able  to  considiir  your  comment. 
Klectronic  files  should  avoid  Ihe  use  of 
special  characters,  any  form  of 
encrvption,  and  Ih;  free  of  any  ilidects  or 
viruses. 

DocAe/;  All  documents  in  the 
electronic  docket  are  li.sted  in  Ihe 
www’.moiildtions.gov  index.  Although 
list(id  in  the  index,  some  information  is 
not  jnihlicly  available,  i.e.,  (331  or  other 
information  who.se  di.sclosure  is 
restricted  by  statute.  (Certain  other 
material,  such  as  copvrightiul  material, 
is  not  j)laced  on  the  Internet  and  will  he 
publicly  available  only  in  hard  copv 
form.  Puhliclv  available  docket 
materials  are  available  either 
electronicallv  in  \\  \\’\v.iv^ul(iti()ns.<>()v  or 
in  hard  cojiy  at  Office  of  Ecosystem 
Protection.  l).S.  Environmental 
Protection  Agency.  EPA  New  Englanil 
Regional  Office.  Office  of  Ecosystian 
Protection.  Air  Quality  Planning  Unit,  5 
Post  Office  Spnare — Suite  100,  Boston, 
MA.  EPA  reijue.sts  that  if  at  all  possible, 
you  contact  the  contact  listed  in  the  FOR 
FURTHER  INFORMATION  CONTACT  section  to 
schedule  your  insjiection.  The  Regional 
Offic(!’s  official  hours  of  busine.ss  are 
Monday  through  Friday.  8:30  to  4:30. 
excluding  legal  holidays. 

In  addition,  copies  of  the  .State 
submittals  are  also  available  for  public 
insjiection  during  normal  business 
hours,  by  ajipointment  at  the  Bureau  of 
Air  Management.  Department  of  Energy 
and  Environmental  Protection.  .State 
Office  Building.  79  Elm  Street.  Hartford. 
(3T  00100-1030. 

FOR  FURTHER  INFORMATION  CONTACT:  Boh 
McConnell,  Air  Quality  Planning  Unit. 
U.S.  Environmental  Protection  Agency. 
EPA  New  England  Regional  Office.  5 
Post  Office  .Sijiiare,  .Suite  100  (mail 
code:  OEP05-2),  Boston,  MA  021  Ot)- 
3912.  telephone  numh(!r  (017)  918- 
1040.  fax  number  (017)  918-0040,  email 
mc(:onn(;ll.r()l)(^i1@ei)(i.gov. 
SUPPLEMENTARY  INFORMATION: 
Throughout  this  document  whenever 
“we."  “us.”  or  “our”  is  used,  we  mean 
EPA.  The  following  outline  is  provided 
to  aid  in  locating  information  in  this 
preamble. 

I.  Background  and  Purpose 

It.  Summary  of  (3)um!cticul’s  .SIP  Rm  ision 

III.  EPA's  Evaluation  of  (ioniKiclicul's  .SIP 

Revision 

IV.  Proposed  Action 


V.  .Statutory  and  Executive  Order  Rciviews 

I.  Background  and  Purpose 

On  December  8,  2()()().  the  .State  of 
(uHineclicut  submitted  a  formal  revision 
to  its  .Stiite  im])lementation  Plan  (.SIP). 
The  .SIP  revision  consists  of  iidbrmation 
documenting  how  (ionneclicut 
complied  with  the  rea.sonably  avaihibh; 
control  technology  (RACT)  nuiuirements 
for  the  1997  8-hour  ozone  standiird.'  On 
July  29,  2007,  (Connecticut  submitted 
thnte  single  source  RA(Tr  orders 
controlling  volatile  orgtmic  comjtound 
(VOC)  emissions  to  EPA  ;md  nKiuested 
that  the  orders  be  incorporated  into  Ihe 
Connecticut  .SIP. 

.Sections  172(c)(1)  and  182(b)(2)  of  the 
Clean  Air  Act  (CAA)  reijuire  states  to 
im|)li!ment  RACT  in  areas  cla.ssified  as 
moderate  (and  higher)  non-attainment 
for  ozone,  while  .section  184(h)(1)(B)  of 
the  Act  recpures  RACT  in  states  located 
in  the  ozone  transjiort  region  (O'ER). 
.Sjiecifically.  these  areas  are  re(|uired  to 
implement  RACd’  for  all  major  VCC  and 
nitrogen  oxide  emi.ssions  sources  and 
for  all  sources  covenul  hv  a  Control 
Techniiiues  Cuideline  (CTC).  A  (TPC  is 
a  document  i.ssned  by  EPA  which 
establishes  a  “])resumptive  norm”  for 
RAC'I'  for  a  specific  VOC  source 
category.  A  ndated  .set  of  documents. 
Alternative  Control  Technicjues  (ACl') 
documents,  exists  ])rimarily  for  NOx 
control  reipiirennmts.  .States  must 
submit  rules  or  negative  declarations  for 
CTC  source  categories,  but  not  for 
sources  in  ACT  categories.  However, 
RACT  must  be  im|)o.sed  on  major 
sources  of  NOx,  und  some  of  those 
major  sources  may  he  within  a  sector 
covered  by  an  ACT  document. 

In  1997,  EPA  revised  Ihe  health-based 
National  Ambient  Air  Quality  .Standards 
(NAAQS)  for  ozone,  setting  it  at  0.08 
parts  per  million  (ppm)  averaged  over 
an  8-hour  time  frame.  EPA  set  the  8- 
hour  ozone  standard  ba.sed  on  scientific 
evidence  demonstrating  tliat  ozone 
causes  adverse;  health  effects  at  lowi;r 
ozone  concentrations  and  over  longer 
periods  of  time  than  was  understood 
when  the  jire-existing  1-hour  ozone 
standard  was  .set.  EPA  determined  that 
the  8-hour  standard  would  he  more; 
protective  of  human  health.  es])ecially 
with  r(;gard  to  children  and  adults  who 
are  active  outdoors  and  individuals  with 
a  pre-existing  respiratorv  disea.se  such 
as  asthma. 

On  November  29.  2005,  EPA 
published  a  final  rule  in  the  Federal 
Register  that  outlined  the  obligations 
that  areas  found  to  he  in  nonattainment 

'  Till!  ()()nii(!t:li(;ul  suliinittal  was  mailt!  In  aililross 
RACT  lor  till!  n(!)7  a-limir  ozoni!  stanilaril  anil  iliins 
not  aililit!ss  till!  (1.075  parts  par  million  2()()K  o/.tino 
stanilaril. 


of  the  1997  8-hour  ozone  stiindard 
needed  to  address  (see  70  FR  71012). 

This  rule,  referred  to  as  the  “Phase  2 
hnj)lem(;ntation  rule,”  contained, 
among  other  things,  a  descrijilion  of 
EPA’s  expectations  for  stiites  with  RACT 
ohligalions.  'I'he  Phase  2 
Implementation  rule  indicatttd  that 
slates  could  meet  RACT  through  the 
establishment  of  new  or  more  stringent 
re(|uirements  that  meet  RACT  control 
levels,  through  a  certification  that 
previously  adopted  RACT  controls  in 
their  .SIP  approved  by  EPA  under  the  1- 
hour  ozone  NAAQS  represent  adeipiate 
RACT  control  levels  for  8-hour 
attainment  purpo.ses,  or  with  a 
comhination  of  these  two  ajjproaches.  In 
addition,  a  State  must  submit  a  negative 
declaration  in  in.stances  where  there  are 
no  (]T(3  sources. 

II.  Summary  of  Connecticut’s  SIP 
Revisions 

On  December  8,  2000,  Connecticut 
submitted  a  demonstration  that  its 
r(;gulatory  framework  for  stationary 
.sources  meets  the  criteria  for  RAC'f  as 
defined  in  EPA’s  Phase  2 
Implementation  rule,  d’he  state  held  a 
pul)Iic  hearing  on  the  RACT  jirogram  on 
Octoher  18.  2000.  Connecticut’s  RACT 
submittal  notes  that  their  prior 
designation  as  a  nonattainment  ar(;a  for 
the  1-hour  ozone  standard  resulted  in 
the  adoption  of  stringent  controls  for 
major  .sources  of  V(1C  and  NOx, 
including  RACT  l(;vel  controls. 
Therefore,  as  allowed  for  within  EPA’s 
Phase  2  Implementation  rule,  much  of 
Connecticut's  submittal  consists  of  a 
review  of  RACT  controls  adojited  under 
the  1-hour  ozone  standard  and  an 
indication  of  whether  those  previously 
adopted  controls  still  re))re.sent  RAC.T. 
Additionally,  Connecticut  notes  that  as 
a  member  state  of  the  Ozone  Transport 
Commission  (OTC)  it  works  with  that 
organization  to  identifv  and  ado])t,  as 
deemed  ajipropriate,  regulations  on 
additional  VOC  and  NOx  categories 
heyond  those  for  which  EPA  has  i.ssned 
CTCs  or  ACT  documents. 

The  state's  submittal  identifies  the 
specific  control  measures  that  have  been 
previously  adopted  to  control  emissions 
from  major  sources  of  VOC  emi.ssions, 
reaffirms  negative  declarations  for  .some 
CTC  categories,  and  describes  updates 
made  to  two  existing  rules  to  .strengthen 
them  so  that  they  will  continue  to 
rejiresent  VOC.  RACT.  Table  3  of 
Connecticut’s  submittal  contains  a 
summary  of  the  previously-adojited 
measures  for  each  of  tin;  CTC  categories 
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that  EPA  issued  ])rior  to  2()()().-  Tlie 
table  identifies  the  specific  .state  rule, 
where  relevant,  that  is  in  place,  the  date 
of  state  adoption,  and  the  date  that  Id’A 
approved  the  rule  into  the  Connecticut 
SIP.  Connecticut  notes  that  sections 
22a-1  74-20  and  22a-l  74-32  of  the 
R(!f>nlations  of  C.onnecticnt  State 
Ag(!ncies,  which  are  the  |)rincipal 
regulations  that  apjjly  to  stationary 
sources  of  V(Ki  eini.ssions,  generally 
cover  sources  emitting  25  or  more  tons 
of  VOCi  per  year  in  the  state’s  “.sev(!re” 
1-honr  ozone  nonattainment  area  and 
those  emitting  50  or  more  tons  of  VCXi 
per  year  in  the  rest  of  the  state. 

However,  for  .some  (iTCi  categories  sncli 
as  surface  coating  .sources,  Cionnecticnt’s 
rules  include  lower  applicahility 
thresholds  consi.stent  with  the  relevant 
(TFCs. 

In  addition,  Connecticut’s  submittal 
notes  that  no  sources  exist  in  the  state 
for  some  CTG  categories.  Sj)ecifically. 
'Fable  3  of  Connecticut’s  submittal 
makes  negative  declarations  for  the 
following  CTC  .sectors: 

1.  Automobile  coating. 

2.  Large  ])etroleum  dry  cleaners. 

3.  Large  ap])liance  coating. 

4.  Natural  gas  and  gas  processing 
plants. 

5.  Flat  wood  jjaneling  coating. 

(j.  Control  of  VOC  leaks  from 

p(!troleum  refinericis. 

Finally.  Connecticut  u])dated  two 
existing  VOC  rules  in  order  to  continue 
their  status  as  representing  RACT. 
Namely,  the.se  are  rules  limiting 
emissions  from  cutback  asphalt  paving 
and  solvent  cleaning  (metal  degreasing). 
'Fhe  original  version  of  the  state’s 
cutback  asphalt  rule  allowed  use  of 
cutback  asphalt,  with  some  restrictions, 
during  the  ozone  season  and  provided 
exemjjtions  for  penetrating  prime  coat 
products  and  for  long-term  storage  of 
asphalt.  The  state’s  updated  rule 
removed  these  provisions  and  was 
submitted  to  EPA  on  lamiarv  8,  2009 
and  aj)proved  by  EPA  into  the 
Connecticut  SIP  on  August  22,  2012  (77 
FR  50595).  Additionally,  Connecticut 
updated  its  solvent  cleaning  rule  to 
more  closely  reflect  the  OTC’s  2001 
model  rule  for  this  activity.  'Fhe  update 
included  a  limit  on  the  vapor  j)ressure 
used  in  cold  cleaning  solvents  and 
operating  practices  to  further  reduce 
VOC  eini.ssions.  Connecticut  submitted 
its  updated  solvent  cleaning  rule  to  EPA 
on  February  1, 2008,  and  EPA  ajijiroved 
the  revi.sed  rule  into  the  Connecticut  SIP 
within  the  August  22,  2012  Federal 
Register  rulemaking  noted  above. 


-Tliis  rui(!niiikiiio  dons  not  actctross  ConiKictitail'.s 
ros|)onso  to  Itio  CTGs  Iti.il  lil’A  issuod  in  2()()(). 

21)07.  and  20()K. 


As  required,  Connecticut’s  submittal 
addresses  NOx  emissions  as  well  as 
VOC  emissions.  In  jiarticular,  the 
submittal’s  'Fable  4  lists  all  major 
sources  of  NOx  (ond  VOC)  in  the  state, 
and  Connecticut  identifies  several 
rtigu lotions  jireviously  approved  by  EPA 
wliich  represent  RAC'F  for  NOx- 
Connecticut  notes  that  idl  facilities  in 
the  state  with  the  ])otential  to  emit  50 
tons  or  more  of  NOx  IHir  year  (or  25  tons 
or  more  in  the  “severe”  1-hour  ozone 
area  of  the  state)  are  subject  to 
Regulations  of  Connecticut  State 
Agencies  section  22a-l  74-22,  “Control 
of  Nitrogen  Oxide  Emissions.”  In 
addition,  section  22a-l 74-38  regulates 
NOx  emissions  from  Connecticut’s  six 
muuici])al  waste  combustors  (MWCs), 
which  con.stitute  roughlv  thirty  percent 
of  the  state’s  annual  NOx  eini.ssions 
from  major  NOx  sources.  Connecticut 
indicates  that  section  22a-l  74-38  is  as 
stringent  as  the  maximum  achievable 
control  technology  (MACT) 
reijuirements  EPA  promulgated  in  2()()(i, 
and  that  this  rule  thus  represents  RAC'F 
for  MWCs  in  Connecticut. 

Connecticut’s  submittal  also  points 
out  that  NOx  eini.ssions  have  been 
reduced  due  to  the  imiilementation  of 
several  NOx  trading  programs. 
Connecticut’s  SIP  includes  regulations 
inqilementing  the  O'FC  and  Federal  NOx 
Iludget  Programs  and  the  suh.se(|uent 
Clean  Air  Interstate  Rule  (CAIR) 

Program.  All  three  of  the.se  programs 
and  their  corresponding  regulations 
(Regulations  of  Connecticut  State 
Agencies  section  22-174-22a,  22-174- 
22l),  and  22-174-22c,  respectively)  were 
suhmitted  to  EPA  and  approved  into  the 
Connecticut  SIP.  Connecticut  explains 
that  when  its  CAIR  ])rogram,  section  22- 
174-22C,  became  effective,  its  Federal 
NOx  Budget  Program  contained  in 
section  22-174-22h  was  repealed. 

In  addition  to  these  general,  state¬ 
wide  NOx  and  VOC  rules,  Connecticut’s 
submittal  addre.sses  certain  individual 
sources  in  the  state.  Table  4  of 
Connecticut’s  submittal  identifies  the 
major  NOx  and  VOC  sources  in  the  .state 
that  are  not  covered  by  an  AC'F  or  C'FC 
document.  The  slate  has  issued  source- 
specific  orders  containing  control 
requirements  for  the  facilities  listed  in 
'Faille  4  of  the  state’s  .submittal,  all  of 
whit;h  have  been  previouslv  ajiproved 
into  the  (Connecticut  SIP.  Additionally, 
on  July  29,  2097,  Connecticut  suhmitted 
VOC  RAC'F  orders  for  the  Curtis 
Packaging  Corporation  in  Newtown, 
Sumitomo  Bakelite  North  America, 
Incorporated,  located  in  Manchester, 
and  Cyro  Industries  in  Wallingford. 

Connecticut’s  review  of  its  control 
program  for  major  sources  of  VOC  and 
NOx  thus  concludes  that,  with  the 


adojition  of  revi.sed  rules  for  cutback 
asjihalt  and  solvent  cleaning,  all  major 
sources  in  the  state  are  subject  to  RAC'F. 

III.  EPA’s  Evaluation  of  Connecticut's 
.SIP  Revision 

EPA  has  reviewed  Connecticut’s 
determination  that  it  has  adopted  VOC 
and  NOx  control  regulations  for 
stationary  .sources  that  con.stitute  RAC'F, 
and  determined  that  the  .set  of 
regulations  cited  by  the  state  constitute 
RACT  for  jiurjioses  of  the  1997  8-hour 
ozone  .standard.  Additionally,  we  are 
proposing  to  ajiprove  the  three  VOC 
RACT  orders  suhmitted  hv  the  state  on 
July  29.  2997. 

Connecticut’s  submittal  documents 
the  state’s  VOCi  and  NOx  control 
regulations  that  have  been  adopted  to 
ensure  that  RACT  level  controls  are 
recpiired  in  the  state.  'Fhese 
requirements  include  the  following 
Regulations  of  Connecticut  State 
Agencies:  .set;tion  22a-l 74-29,  Control 
of  Organic  Compound  Emissions; 

.section  22a-l  74-22,  Control  of  Nitrogen 
Oxide  Eini.ssions;  .section  22a-l  74-39, 
Dispensing  of  Ca.soline/Stage  1  and 
.Stage  II  Vapor  Recovery:  section  22a- 
174-32,  RACT  for  Organic  Comjioimd 
Emissions;  and  22a-l  74-38,  Municipal 
Waste  Combustors.  Additionally, 
Connecticut  has  adojited  numerous 
single  source  RAC'F  orders  for  major 
.sources  of  VOC  and  NOx  that  are  not 
covered  by  one  of  EPA’s  C'l’tis  or  AC'Fs, 
and  these  orders  have  been  suhmitted  to 
EPA  and  incorporated  into  the  .SIP. 

Also,  as  noted  above,  Connecticut 
adopted  and  EPA  has  apjiroved  into  the 
Connecticut  SIP  updates  to  the  state’s 
existing  asphalt  paving  and  solvent 
metal  cleaning  regulations  that 
strengthened  the.se  two  VOC  control 
regulations. 

Furthermore,  Connecticut  notes  that 
its  particijiation  within  several  NOx 
budget  trading  programs  also  acted  to 
reduce  NOx  emissions  in  the  state. 
Between  1999  and  2992.  Connecticut 
jiarticipated  in  the  OTC’s  NOx  Budget 
Program.  Connecticut  implemented  this 
program  hv  adopting  .section  22a-174- 
22a,  the  NOx  Budget  Program,  and 
suhmitted  this  regulation  to  EPA  which 
we  incorporated  into  the  ("onnecticut 
.SIP  on  .September  28,  1999  (94  FR 
52233).  In  2993,  the.se  NOx  budget 
.sources  were  transitioned  to  the  Federal 
NOx  budget  program  which  Connecticut 
implemented  hv  adojiting  section  22a- 
174-221),  the  Post-2992  NOx  Budget 
Program.  (Connecticut  submitted  this 
regulation  to  EPA.  and  we  ap})roved  it 
into  the  Connecticut  .SIP  on  December 
27,  2999  (95  FR  81743). 

The  state’s  submittal  documents  a 
substantial  downward  trend  in  NOx  <>n(i 
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V()(^  emissions  from  stationary  .sources 
iMaween  1090  and  2007.  altiiough  part 
of  that  decline  is  attributable  to  RAdT 
controls  implemented  by  Omnecticnt  in 
the  early  and  mid  1990s  to  help  it  meet 
the  older  1-bour  ozone  standard.  Of 
more  relevance  is  the  decline  in  point 
sonn.e  emi.ssions  that  occurred  since 
KPA  promulgated  the  1997  8-bour  ozone 
standard.  Data  colkuled  by  (k)nnecticnt 
from  its  annual  survey  of  industrial 
|)oint  source  emitters  reve;ds  that 
iMitween  1999  and  200.5.  VO(]  emissions 
from  industrial  jioint  .sources  declined 
by  00%.  and  NOx  emi.ssions  dciclined  by 
38%.  This  decline  in  emissions  was 
brought  about,  in  part,  by  the  RACT 
|)rogram  implemented  by  (k)nnecticut. 

We  have  determimul  that  these 
regulatory  elements  and  the  resulting 
reduction  in  VOC  and  NOx  emissions 
from  major  sourcjis  (banonstrate  that  a 
RAOT  level  of  control  for  both 
|)ollutants  has  been  implemented  in  the 
.state.  Additionally.  KPA  has  determined 
that  (Connecticut’s  two  8-bour  ozone 
nonattainment  areas  attained  the  1997 
ozone  standard  by  their  attainment  date, 
hastal  on  (piality  assured  air  monitoring 
data.  This  determination  was  ])ubli.sbed 
on  Augu.st  31.  2010  (75  FR  53219)  for 
the  CJreater  (Connecticut  area,  and  on 
Inm;  18.  2012  (77  FR  301  {i3)  for  the  New 
York  (City  area.  Tlie  improvements  in  air 
(piality  represented  by  these  clean  data 
determinations  were  lirougbt  about,  in 
jiart,  bv  the  RA(CT  program 
im|)lemented  bv  Connecticut. 

I'CPA  does  not  antici])ate  any 
difficulti(?s  with  enforcing  the  state’s 
.standards,  as  FPA  has  jireviously 
approvcul  the  rules  (Coniujcticut  cites  as 
the  means  by  which  RA(CT  is 
imjilemented.  Additionally.  (Conmicticut 
acted  to  further  reduce  N()x  emissions 
by  adopting  s(u;tion  22a-174-22c.  the 
(Clean  Air  Interstate  NOx  Ozone  Sciason 
trading  program.  Conmicticut  submitted 
this  jirogram  to  EPA.  and  we  approved 
it  into  the  .SIP  on  }anuary  4,  2008  (73  FR 
4105).  Although  tin;  (CAIR  program  was 
subject  to  a  number  of  court  challenges, 
a  nicent  decision  bv  the  U..S.  (Court  of 
Ajijieals  for  the  District  of  Columbia 
i.ssned  on  Augu.st  21. 2012  which 
vacat(;d  the  (Cro.ss  .State  Air  Pollution 
Rule  jirovided  that  until  the  (C.SAPR 
litigation  is  resolved,  the  (CAIR  ])rogram 
remains  in  efbict.  (EME  Homer  Citv 
(Ceneration.  E.P..  v.  EPA.  No.  11-1302. 
(D.(C.  (Cir.  2012)). 

EPA  has  evaluated  the  V()(C  and  NOx 
stationary  .source  control  regulations 
which  (Connecticut  contends  meets 
RA(C'r  for  the  1997  8-bour  standard,  and 
detcirmined  that  a  level  of  control 
consistent  with  RA(CT  has  been 
implemented  in  the  state.  Therefore,  we 


are  proposing  to  apjirove  (Connecticut’s 
Deceml)(!r  8,  2000  RACC’f  cca  tification. 

Additionally,  we  ar(^  proposing 
apjiroval  of  the  \T)(C  RACT  ordias  for 
the  following  thna;  companicis  (UiscrilKul 
below: 

(a'io  Indiistrios 

(Cyro  Industries  manufactures 
extrud(!d  polymer  |)(!llet,s  that  are 
mobbul  into  various  sbajies  by  the  end 
us(!r  at  its  facility  located  in 
Wallingford.  The  facility  operates  V()(C 
emitting  jiroce.ss  (iquipment  including 
raw  material  .storage  tanks,  monomer 
preparation  ecpiijunent,  polyima' 
j)roduction  extrusion  lines.  grafUnl 
rubber  equipment,  dye  prejiaration  and 
po.st  coloring  operations.  Additionally. 
V(XC  emi.ssions  occur  from  fugitive 
hxiks.  and  from  a  number  of  small 
l)roce.ss  and  space  beaters. 

Cyro  Industrieis  took  ownership  of  the 
facility  from  American  (Cyanamid  in 
2005.  Pursuant  to  (Coniuicticut’s  .section 
22a-174-32(e)((i).  (Cyro  submitted  an 
alternative  RA(CT  coiiqiliauce  plan  to 
the  (Comuicticut  De])artment  of 
Environmental  Protciction.  The  facility 
es.sentially  requested  that  the  V()(C 
RA(CT  recpiinauents  that  bad  formerly 
been  imjiosed  on  American  (A'anamid 
pursuant  to  (Connecticut  RA(CT  order 
8012  b(!  maintaiiKKl  as  RACCT. 
Connecticut  reviewed  this  rcuiuest  and 
e.ssentially  agriHul,  issuing  RA(C'r  order 
8208  to  (Cyro  Industries  on  February  28, 
2007.  'I’be  new  order  updated  the 
e(pu])meut  and  process  lines  described 
in  the  prior  order  and  (insures  that  V(XC 
emissions  are  reduced  bv  no  biss  than 
85%. 

Sinuilonio  Bukeliit^  North  America 

Sumitomo  Hakelite,  formerly  named 
Vyncolit  North  American,  Incorporated. 
j)roduc(i.s  fibergla.ss  inquugnated  and 
resinous  jielbits  at  its  facility  in 
Mancluister.  Tb(!r(i  ani  sov(in  sejiaratii 
])roces.s  lines  in  use  at  the  facility.  'I’be 
company  submitted  a  nupie.st  that  their 
emi.ssions  be  controlled  via  an 
alt(irnative  RAfTI'  compliance  |)lan 
under  .s(iCtion  22a-l  74-32(e)(0). 
(ConiKicticut  reviewed  the  facility’s 
recpiest  and,  on  Octolair  11,  2000.  issued 
order  8245  to  the  facility.  The  order 
('(upiinis.  among  other  things,  that  the 
facility  comply  with  tlu;  following 
nupiirements:  actual  emi.ssions  may  not 
(ixceed  45  tons  of  V(XC  for  anv 
consecutive  12  month  period  or  exceed 
8.889  ])ouu(l.s  per  mouth  for  any  given 
month;  process  lines  identified  as  EXT2 
and  EX’I  3  are  not  allow(!d  to  use  V(XC 
containing  components  excejjt  during 
the  mixing  pr()C(;ss,  and  the  vapor 
l)r(;.ssure  of  all  materials  us(;d  during  the 
lilending  process  .shall  be  hiss  than  or 


(upial  to  1.0  millimeters  of  mercury 
m(!a.sur(!(l  at  18.5  degrees  (Centigrade; 
only  u()n-V(XC  materials  can  be  used  in 
the  manufacture  of  “DAP”  jmiducts  or 
in  jirocess  line  EXTl;  and,  emissions  of 
VfXC  from  new,  non-extruded  jiroducts 
shall  not  ex(:(;(!(l  O.OOO  ])()un(l.s  of  V(XC 
p(!r  pound  of  non-extruded  product 
jiroduced.  'I’bese  nu] ui remen ts  will 
vield  a  V(XC  reduction  of  ap])roxiinatelv 
7{]%  at  the  facility. 

(Airtis  Packaging  (Corporation 

'I’lie  (Curtis  Packaging  (Corporation 
manufactures  cu.stom  (bisigiuid 
paperboard  and  cardboard  packaging  at 
its  facility  in  Newtown  using  three 
sheet-fed  off.set  litbograjibic  printing 
pre.ss(i.s.  The  facility  is  subject  to  EPA’s 
2000  (CT(j  lor  litbogra])bic  ])rinting.  In 
an  effort  to  comply  with  the 
nxjuireanents  of  that  ("TCi,  the  company 
reformulated  many  of  its  fountain 
.solutions  with  non-alcohol  additives 
and  ultra  violet  (I IV)  light  cured  inks 
.seeking  to  meet  the  (CRTs  nxjuirements. 
However,  the  facility  was  not  able  to 
iiKiet  the  CT(T.s  overall  emission 
reduction  re(]uirem(;nt.  and  so 
submitted  an  alternative  RACT 
compliance  plan  to  the  (Connecticut 
D(!])artment  of  Environmental 
Pr()t(;ction. 

(Conmicticut  reviewed  the  company’s 
re(iu(;st,  and  on  May  1, 2()()7,  issiuid 
order  8270  to  the  facility.  The  order 
r(!(iuir(!s.  among  other  things,  the 
following:  fountain  solutions  must 
contain  no  alcohol  additives,  and  must 
have  a  V(XC  content  of  5%  or  less  bv 
weight,  as  aj)j)lied:  IJV  cured  inks  must 
be  used  instead  of  oil  based  inks;  and, 
cleaning  .solutions  are  limited  to  30% 
VO(C  by  weight. 

EPA  has  r(!vi(;we(l  these  single  source 
VOC  RACT  orders,  and  agnies  with 
Connecticut  that  they  reinesent  a  RACT 
level  of  control  for  each  facility. 
Therefore,  EPA  is  jiroposing  ajijiroval  of 
these  oixhirs. 

IV.  Proposed  Action 

EPA  is  projiosing  ajijiroval  of 
Connecticut’s  Dec(;mb(a'  8,  2000  SIP 
submittal  that  demonstrates  that  the 
state  has  ado])ted  air  pollution  control 
strategies  that  represent  RACT  for 
purposes  of  coinjiliance  with  the  1997 
8-hour  ozone  standard.  Additionally,  we 
are  projiosiug  approval  of  orders 
submitted  by  Connecticut  on  )uly  20, 
2007  for  Cyro  Industries,  Sumitomo 
Hakelite  North  America,  and  Curtis 
Packaging,  as  re])r(i.senting  RACT  for 
these  three  facilities. 

EPA  is  .soliciting  public  comments  on 
the  issims  di.scussed  in  this  notice  or  on 
other  ndevant  matters.  3’hese  comments 
will  be  considered  before  taking  final 
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action.  Interested  ])arties  may 
participate  in  tlie  Federal  rulemaking 
procedure  by  submitting  written 
comments  to  the  EI’A  New  England 
Regional  Office  listed  in  the  ADDRESSES 
.section  of  this  Federal  Register. 

V.  Statutory  and  Executive  Ortler 
Reviews 

Under  the  ('lean  Air  Act.  the 
Admini.strator  is  recpnred  to  a])prove  a 
SIP  submission  that  complies  with  the 
provisions  of  the  Act  and  applicable 
Federal  regulations.  42  IJ.S.Cl.  741()(k); 

40  (]FR  52.()2(a).  Thus,  in  reviewing  SIP 
snhmi.ssions,  EPA’s  role  is  to  api)rove 
Stale  choices,  provided  that  they  meet 
the  criteria  of  the  Ulean  Air  Act. 
Accordingly,  this  jiropo.sed  action 
merely  a])])roves  State  law  as  meeting 
Federal  rec|inrements  and  does  not 
impose  additional  retpurements  beyond 
tho.se  im])osed  by  State  law.  For  that 
reason,  this  propo.sed  action: 

•  Is  not  a  “significant  regulatory 
action”  subject  to  review  by  the  ()ffice 
of  Management  and  Budget  under 
Executive  Order  12800  (.58  FR  51735, 
October  4.  1093); 

•  Does  not  imi)ose  an  information 
collection  burden  under  the  provisions 
of  the  Paperwork  Reduction  Act  (44 
IJ.S.C.  3501  et  .ser/.); 

•  Is  certified  as  not  having  a 
significant  economic  impact  on  a 
snhstantial  numh(!r  of  small  entities 
under  the  Regulatory  Flexihility  Act  (5 
I  I.S.Ck  001  Ht  s(n].)\ 

•  Does  not  contain  any  unfunded 
mandate  or  significantly  or  uniqnelv 
affect  small  governments,  as  described 
in  the  Unfunded  Mandates  Reform  Act 
of  1995  (Pul).  L.  104-4); 

•  Does  not  have  Federalism 
implications  as  specified  in  Executive 
Order  13132  (04  FR  43255,  August  10. 
1999); 

•  Is  not  an  economically  significant 
regulatory  action  based  on  health  or 
safety  risks  subject  to  Executive  Order 
13045  (02  FR  19885,  Ai)ril  23,  1997); 

•  Is  not  a  significant  regulatory  action 
subject  to  Executive  Order  13211  (00  FR 
28355,  May  22,  2001); 

•  Is  not  subject  to  recjuirements  of 
Section  12(d)  of  the  National 
Technology  'Fransfer  and  Advancement 
Act  of  1995  (15  U.,S.C.  272  note)  hec;an.se 
a])plication  of  those  recpnrements  would 
he  inconsistent  with  the  ('.lean  Air  Act; 
and 

•  Does  not  provide  EPA  with  the 
discretionary  authority  to  address,  as 
a])j)ro])riate.  disproportionate  human 
health  or  environmental  effects,  using 
practicable  and  legally  i)ermissihle 
methods,  under  Executive  Order  12898 
(59  FR  7829,  Fehrnarv  18,  1994). 


In  addition,  this  rule  does  not  have 
tribal  implications  as  specified  hv 
Executive  Order  13175  (85  FR  87249, 
November  9,  2()()()).  hecau.se  the  SIP  is 
not  ai)proved  to  apply  in  Indian  country 
located  in  the  State,  ami  EPA  notes  that 
it  will  not  impose  snhstantial  direct 
co.sts  on  tribal  governments  or  |)reempt 
tribal  law. 

List  of  Subje<;ts  in  40  (T'R  Part  52 

Environmental  protection.  Air 
pollution  control,  (knhon  monoxide, 
incorporation  by  reference. 
Intergovernmental  relations.  Lead. 
Nitrogen  dioxide.  Ozone.  Particulate 
matter.  Reporting  and  recordkee|)ing 
requirements.  Sulfur  oxides.  Volatile 
organic  compounds. 

Authority:  42  ll.S.C.  7401  vt  saq. 

Dated:  (anuary  11. 201  :t. 

Ira  \V.  Leighton, 

Actino  liagional  Adniinialnitor,  EPA 
liogian  1. 

|FR  Doc.  201 :!-()! :i4()  l•'il(ld  l-22-i:t:  ami 

BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[EPA-Ria-OAR-2012-0712;  FRL-9772-4] 

Revision  to  the  Washington  State 
Implementation  Plan;  Tacoma-Pierce 
County  Nonattainment  Area 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Propo.sed  rule. 

SUMMARY:  EPA  is  proposing  to  a})prove 
a  State  Imjilementation  Plan  (SIP) 
revision  submitted  by  the  Washington 
Dejiartment  of  Ecology  (Ecology)  dated 
November  28,  2012.  This  SIP  revision 
con.si.sts  of  two  elements  jirojio.sed  for 
EPA  apjiroval.  First,  EPA  is  proposing  to 
a])])rove  the  “2008  Ba.seline  Emi.ssions 
Inventory  and  Documentation” 
included  as  Ajipendix  A  to  the  SIP 
revision.  The  emissions  inventory  was 
submitted  to  meet  Clean  Air  Act  (CAA) 
re(|uirements  related  to  the  Tacoma- 
Pierce  County  nonattainment  area  for 
the  2008  fine  jiarticulate  matter  (PM^  .s) 
National  Ambient  Air  Quality  Standard 
(NAAQS).  Second,  EPA  is  ])roi)o.sing  to 
a])prove  updated  rules  submitted  by 
Ecology  on  behalf  of  the  Pnget  Sound 
(dean  Air  Agency  (PSCAA),  c:ontained 
in  Appendix  B,  “SIP  .Strengthening 
Rules.”  The  updated  PSCAA  rules  hel]) 
imjilement  the  recommendations  of  the 
Tacoma-Pierce  County  Clean  Air  'I'ask 
Force,  an  advisory  committee  of 
communitv  leaders,  citizen 


rejiresentatives,  ))uhlic  health  advocates, 
and  other  affected  parties,  formed  to 
develop  PMi.s  reduction  strategies. 

DATES:  Written  comments  must  be 
received  on  or  before  February  22.  2013. 
ADDRESSES:  Submit  your  comments, 
identified  by  Docket  ID  No.  EPA-RIO- 
OAR-2()l  2— 071 2,  by  any  of  the 
following  methods: 

•  innv.;’egu/f;//on.s-.gov:  Follow  the 
on-line  instructions  for  submitting 
comments. 

•  Email:  lUO- 

Public_Commauts@epa.go\’. 

•  Mail:  Jeff  Hunt.  EPA  Region  10. 
Office  of  Air.  Waste  and  Toxics  (AW'f- 
107),  1200  .Sixth  Avenue.  .Suite  900, 
.Seattle.  WA  98101. 

•  Hand  Dalivarv/Courier:  EPA  Region 
10,  1200  Sixth  Avenue,  Suite  900, 
.Seattle.  WA  98101.  Attention:  Jeff  Hunt. 
Office  of  Air.  Waste  and  Toxics.  AWT- 
107.  .Such  deliveries  are  only  accepted 
during  normal  hours  of  operation,  and 
special  arrangements  shoidd  he  made 
for  deliveries  of  boxed  information. 

Instructions:  Direct  vonr  comments  to 
Docket  ID  No.  EPA-Rio-()AR-2012- 
0712.  EPA’s  i)olicy  is  that  all  comments 
received  will  he  included  in  the  public 
docket  without  change  and  mav  l)e 
made  available  online  at 
www.rcgulat ions.gov,  including  any 
personal  information  provided,  unless 
the  comment  includes  information 
claimed  to  he  Confidential  Business 
Information  (('BI)  or  other  information 
who.se  disclosure  is  restricted  by  statute. 
Do  not  sid)mit  information  that  yon 
consider  to  he  ("Bl  or  otherwise 
protected  through  www.i cgnlations.gov 
or  email.  'I'he  \v\v\v. rcgnlations.gov  Web 
site  is  an  “anonymous  access”  sy.stem, 
which  means  EPA  will  not  know  your 
identity  or  contact  information  unless 
yon  provide  it  in  the  body  of  your 
comment.  If  you  send  an  email 
comment  directly  to  EPA  without  going 
through  WWW. rcguIations.gov  your  email 
addre.ss  will  he  automatically  captured 
and  included  as  part  of  the  commeuf 
that  is  placed  in  the  public  docket  and 
made  available  on  the  Internet.  If  you 
submit  an  electronic  comment,  EPA 
recommends  that  von  include  yonr 
name  and  other  contact  information  in 
the  bodv  of  your  comment  and  with  any 
disk  or  CD-ROM  yon  submit.  If  EPA 
cannot  read  vonr  comment  due  to 
technical  difficulties  and  cannot  contact 
yon  for  clarification,  EPA  may  not  he 
able  to  consider  yonr  comment. 
Electronic  files  should  avoid  the  use  of 
special  characters,  any  form  of 
encrypt  iou,  aud  be  free  of  any  defects  or 
viruses. 

Docket:  All  documeuts  iu  the  docket 
are  listed  iu  the  www.rcgulations.gov 
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index.  Although  listed  in  the  index, 
some  information  is  not  |)uhli(:ly 
available,  e.g..  CBI  or  other  information 
whose  di.s(;losiire  is  districted  by  statute, 
('.(•rtain  other  material,  such  as 
copyrighted  material,  is  not  placed  on 
the  Internet  and  will  he  jiuhlicly 
available  only  in  hard  copy.  Publicly 
available  docket  materials  are  availal)le 
either  electronically  in 
\\^\^\\•.w}’lll(Il^ons.gov  or  in  hard  copy 
during  normal  business  hours  at  the 
Office  of  Air,  Wa.ste  and  Toxics.  EPA 
Rc‘gion  10.  1200  Sixth  Avenue.  Sciattle. 
WA  981 01. 

FOR  FURTHER  INFORMATION  CONTACT:  )eff 
Hunt  at  telephone  number:  (200)  553- 
0250.  email  address:  hunt.jeff@epa.go\’. 
or  the  above  EPA.  Region  10  address. 
SUPPLEMENTARY  INFORMATION: 

Throughout  this  d{H;ument  whenever 
"we.”  "us.”  or  "our"  is  used,  we  mean 
EPA. 

The  following  outline  is  j)rovided  to 
aid  in  locating  information  in  this 
preamble. 

I.  Background 

II.  Siiinmarv  ol  SB’  Revision 

III.  Proposed  .\ction 

IV.  .Stalulorv  and  Executive  Order  R(!vie\vs 
I.  Background 

On  )uly  18.  1997.  EPA  promulgated 
the  l‘)97  PNH  s  NAAQS.  including  an 
annual  standard  of  15.0  micrograms  per 
cid)ic  m(?t(tr  (pg/m  *)  based  on  a  3-vear 
average  of  annual  mean  PM 2.5 
ctmcent  rat  ions,  and  a  24-hour  (or  flailv) 
standard  of  05  pg/m  ‘  based  on  a  3-year 
average  of  the  98th  percentile  of  24-hour 
concentrations  (02  FR  38052).  EPA 
established  the  .standards  based  on 
significant  evidence  and  numerous 
health  studies  demonstrating  that 
serious  health  effects  are  as.sociated 
with  exposures  to  PM2,5.  On  October  17. 
200(>.  EPA  revised  the  PM2.5  24-hour 
.standard  from  05  pg/nv*  to  35  pg/m'* 
ha.sed  on  additional  evidence  and  health 
.studies  (71  FR01144). 

Following  promulgation  of  a  m;w  or 
revised  NAAQS.  EPA  is  required  by  the 
OAA  to  designate  areas  throughout  the 
United  .States  as  attaining  or  not 
attaining  the  NAAQ.S;  this  designation 
jjrocess  is  described  in  .s<M:tion  1()7(d)(l) 
of  tin;  CAA.  Effective  December  14. 
2009,  EPA  de.signat(!d  I’acoma-Pierce 
Ooiinty  (|)artial  county  de.signation)  as  a 
nonattainment  area  for  the  reviscid  2000 
24-hour  PM2.5  standard  (74  FR  58088: 
puhlisluid  on  Novemlxir  13,  2009). 
Under  the  (iAA.  states  are  required  to 
submit  a  revision  to  the  .SIP  to  meet 
nonattainment  requirenumts  within 
thr(!e  years  of  the  (;ffectiv(i  date  of 
de.signation. 

Prior  t«)  Wa.shington’s  .SIP  revision 
submittal.  EPA  issued  a  j)roposed 


finding  on  july  5.  2012,  called  a  clean 
data  determination,  based  upon  certified 
ambient  air  monitoring  data  showing 
that  the  Tacoma-Pi(;rce  County 
nonattainment  area  had  met  the  200() 
PM2,5  NAAQ.S  for  the  most  recent  2009- 
2011  monitoring  period  (77  FR  3*1057). 
EPA  received  no  comments  on  the 
pro|)o.sal  and  suhsiKpientlv  issued  a 
final  chian  data  determination  on 
.September  4.  2012  (77  FR  53772).  In 
accordance  with  40  CFR  51.1004(c),  the 
.SejPemher  4.  2012  clean  data 
determination  suspends  the 
requirements  for  VVashington  to  submit 
an  attainment  demonstration,  associated 
reasonably  availahh;  control  measures,  a 
reasonable  further  progress  j)lan. 
contingency  measunis,  and  most  other 
planning  .SIP  revisions  related  to 
attainment  of  the  standard  for  so  long  as 
the  nonattainment  area  continues  to 
meet  the  2000  PM2.5  NA.'\Q.S.  Howciver, 
40  CFR  51.1004(c)  does  not  suspend  the 
obligation  under  CAA  section  172(c)(3) 
for  submission  and  approval  of  a 
comj)rehen.sive.  accurate,  and  current 
inventory  of  actual  emissions. 

11.  Summary  of  SIP  Revision 

Ecology’s  November  28.  2012  .SIP 
nwision  contains  two  elements  for 
proposed  EPA  a|)proval.  A|)j)(indix  A 
and  Aj)p(!ndix  13.  Appendix  A.  titled 
"2008  Baseline  Emissions  Inventorv  and 
Documentation.”  was  submitted  to  meet 
the  obligation  under  ('AA  section 
172(c)(3)  for  an  emissions  inventorv. 

The  2008  base  year  emissions  inventory 
includes  emissions  estimates  that  cover 
the  general  source  categories  of 
stationary  j)oint  sources,  .stationary 
non|)oint  sources,  nonroad  mobile 
sources,  and  onroad  mobile  sources. 

The  ])ollutants  that  comj)ri.se  the 
inventory  include  PM2.5  and  precursors 
to  the  formation  of  PM2.5  including 
nitrogen  oxides  (NOx).  volatile  organic 
compounds  (VOCs).  ammonia  (NIC), 
and  sulfur  dioxide  (Sf)2).  EPA  reviewed 
the  results.  j)rocedure.s  and 
methodologies  for  the  2008  base  vear 
emi.ssions  invent<)ry  in  accordance  with 
current  EPA  guidance.  "Emissions 
Inventory  Guidance  for  Implementation 
of  Ozone  ami  Particulate  Matter  NAAQ.S 
and  Regional  Haze  Regulations,”  August 
2005.  The  y(;ar  2008  was  selected  bv 
Ecology  as  the  base  year  for  the 
emissions  inventorv  in  accordance  with 
40  C’.FR  51.1008(b).'Ecology’.s  SIP 
revision  contained  a  discussion  of  the 
emissions  inventory  develojiment 
|)roce.ss  and  relevant  nupiinunents,  as 
well  as  the  emi.ssions  inventory.  EPA 
agrees  that  the  ])roces.s  used  to  (level oj) 
this  emissions  inventory  imuBs  the 
nKpiirements  of  CAA  .section  172(c)(3), 


the  implementing  regulations,  and  EPA 
guidance  for  emission  inventori(!.s. 

Appendix  B  of  the  .SIP  nwision,  titled 
“.SIP  .Strengthening  Rules,”  contains  the 
mo.st  recent  version  o\  Ho^uhition  I — 
Article  13:  Solid  Find  Ihirniii^  Dovico 
Slondords,  adopted  by  the  P.Sf^AA 
Board  on  October  25.  2012.  I’lui.se  rule 
cbang(!s  were  adoptiul  to  help 
imphanent  the  recommendations  of  the 
Tacoma-Pierce  Gounty  (3(!an  Air  'fa.sk 
Force.  This  task  force  was  an  advisorv 
committ(;e  of  community  hiaders. 
citizen  rej)res(;ntativ(;.s.  ])ublic  health 
advocates,  and  oth(;r  affected  parties 
convened  from  May  201 1  through 
D(!cember  2011  to  develop  PM2.5 
reduction  strategiiis  for  the  Tacoma- 
Pierce  Gounty  ar(?a.  The  task  force  had 
tlinu;  primarv  recommendations: 

•  Strotogy  #1 ;  Enhancing  enforcement 
of  burn  ban.s — This  .stratcigy  is  intended 
to  ensure  that  those  who  are 
contributing  the  most  to  the  fine  particle 
|2ollution  during  pca  iods  of  the  poorest 
air  (juality  reduce  their  emi.ssions. 

•  .S/r(//eg\' #2;  Re(juiring  removal  of 
uncertified  wood  stoves  and  insert.s — 
The  intent  of  this  strat(;gy  is  to  reduce 
pollution  by  nanoving  the  older,  more 
polluting  wood  stoves  and  inserts  from 
the  nonattainment  area. 

•  Sfrologv  #.V;  Reducing  fine  jjarticle 
l)ollution  from  otluir  sources — 
Apjiroximately  one-quarter  to  one-third 
of  the  reductions  mauled  to  mciet  the 
federal  fine  particle  pollution  standard 
will  be  achieved  through  new  federal 
nigulations  and  local  initiatives  related 
to  gasoline  and  diesel  engines,  shijjs. 
and  indu.stry. 

The  .SIP  revision  submittcKl  by 
Ecology  requests  EPA  ap])roval  of  the 
revised  PSGAA  Rogulotion  J — Article 
13:  Solid  Fuel  Burning  Device  Standards 
as  a  regulation  that  strengthens  the  SIP. 
.Specifically,  the  revised  P.SCAA 
njgulation  implements  the  task  force 
strat(;gies  of  enhancing  the  enforcement 
of  burn  bans  and  r(j(|uiring  the  removal 
of  nnc(;rtified  wood  stoves  and  in.serts. 
.Strategy  #3  is  not  inclmhul  as  part  of 
this  .SIP  revision  because  the  emission 
reductions  will  be  achicived  primarily 
through  changcis  to  the  federal 
nigulations  as  well  as  ongoing  efforts 
such  as  those  fumhal  und(;r  the  Die.sel 
Emissions  Reduction  Act.  While  these 
strategies  were  recommended  by  the 
ta.sk  force  sjjecifically  to  address  PM2,,‘i 
pollution  in  the  Tacoma-Pi(;rce  Gounty 
nonattainment  area,  the  rule  nwisions 
contaimal  in  P.SGAA  Regulation  1 — 
Article  13  apply  throughout  the 
jurisdiction  of  Puget  .Sound  Ghum  Air 
Agency. 
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III.  Proposed  Action 

EPA  is  j)rop()sing  to  approve 
Washington’s  .SIP  revision  dated 
Novenil)er  28,  2012,  sijecif'ically 
ApjKMidix  A,  “2008  ilaseline  Emi.ssions 
Inventorv  and  Documentation”  and 
Ai)|)eiidix  B,  “.SIP  .Strengthening  Rules.” 
We  have  made  the  determination  that 
this  action  is  consi.stent  with  .section 
no  ol  the  ClAA.  EPA  is  soliciting  public 
comments  which  will  he  considered 
Indore  taking  final  action. 

IV.  Statutory  and  Executive  Order 
Reviews 

Under  the  CAA,  the  Administrator  is 
recpiired  to  approve  a  SIP  suhmi.ssion 
that  complies  with  the  provisions  of  the 
(^AA  and  aj)])licahle  Federal  regulations. 
42  U.S.C.  741 0(k);  40  CFR  .52.02(a). 

'rims,  in  reviewing  .SIP  submissions, 
EPA’s  role  is  to  ajjprove  .state  choices, 
provided  that  they  meet  the  criteria  of 
the  (]AA.  Accordingly,  this  action 
iiKirely  proposes  to  approve  state  law  as 
meeting  Federal  recpurements  and  does 
not  inpjo.se  additional  nuiuirements 
Inn'ond  those  imposed  by  state  law.  For 
that  reason,  this  i)roj)os(Kl  action: 

•  Is  not  a  “significant  regulatorv 
action”  subject  to  review  by  the  Office 
of  Management  and  Budget  under 
Executive  Order  1288(i  (58  FR  51735, 
October  4,  1993); 

•  Does  not  imjjo.se  an  information 
collection  burden  under  the  ])rovisions 
of  the  Pajierwork  Reduction  Act  (44 
U.S.C.  3501  at  saq.): 

•  Is  certified  as  not  having  a 
significant  economic  imjjact  on  a 
substantial  number  of  small  entities 
under  the  Regulatorv  Flexibility  Act  (5 
U.S.Ck  001  at  saq.)\ 

•  Does  not  contain  any  unfunded 
mandate  or  significantly  or  unicjuelv 
affect  small  governments,  as  described 
in  the  Unfunded  Mandates  Reform  Act 
of  1995  (Pul).  L.  104-4); 

•  Does  not  have  Federalism 
implications  as  si)ecified  in  Executive 
Order  13132  (04  FR  43255,  Augu.st  10, 
1999); 

•  Is  not  an  economic:ally  significant 
regulatory  action  based  on  health  or 
.safety  ri.sks  subject  to  Executive  Order 
13045  (02  FR  19885,  A])ril  23,  1997); 

•  Is  not  a  significant  regulatorv  action 
subject  to  Exec:utive  Order  13211  (00  FR 
28355,  May  22,  2001); 

•  Is  not  subject  to  recpiirements  of 
.Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  199.5  (15  U.S.C.  272  note)  because 
application  of  those  recpiirements  would 
he  inconsistent  with  the  (]AA;  and 

•  Does  not  provide  EPA  with  the 
discretionary  authority  to  address,  as 
approj)riate,  di.s])roportionate  human 


health  or  environmental  effects,  using 
practicable  and  legally  i)ermi.ssihle 
methods,  under  Executive  Order  12898 
(59  FR  7029,  February  10,  19‘)4). 

In  addition,  this  proposed  a])proval 
does  not  im])ose  substantial  direct  costs 
on  tribal  governments  or  preem])t  tribal 
law  as  specified  by  Executive  Order 
13175  (05  FR  07249,  November  9.  2000). 
Consistent  with  EPA  policy.  EPA 
nonethele.ss  provided  a  consultation 
op])ortunitv  to  the  Puyallup  'Frihe  in  a 
letter  datei'l  December  1 1 , 2012.  EPA  did 
not  receive  a  re(|ue.st  for  consultation. 

List  of  Subjects  in  40  (iFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Nitrogen  dioxide.  Particulate 
matter,  Rej)orting  and  rec;ordkeej)ing 
requirements.  Sulfur  oxides.  Volatile 
organic  compounds. 

Authority:  42  l]..S.CL  7401  at  sa(j. 

Dated:  lamiary  7.  201  :t. 

Dennis  ).  McLerran, 

liagioiuil  Administrator,  Italian  10. 

|I  K  Doc.  Filed  l-22-i:t:  S:!,"!  am| 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  721 

[EPA-HQ-OPPT-201 1-0941 ;  FRL-6369-9] 
RIN  2070-AB27 

Proposed  Significant  New  Use  Rule  on 
Certain  Chemical  Substances 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  significant 
new  use  rules  (.SNURs)  under  the  Toxic 
Substances  Control  Act  (T.SCA)  for  four 
chemical  substances  which  were  the 
subject  of  premanufacture  notices 
(PMNs).  This  action  would  require 
jiersons  who  intend  to  manufacture, 
import,  or  process  any  of  the  chemical 
substances  for  an  activity  that  is 
designated  as  a  significant  new  use  by 
this  proposed  rule  to  notify  EPA  at  least 
90  days  before  commencing  that 
activity.  I’he  recpiired  notification 
would  provide  EPA  with  the 
opportunity  to  evaluate  the  intended 
use  and,  if  necessary,  to  prohibit  or  limit 
the  activity  before  it  occurs. 

DATES:  Comments  must  be  received  on 
or  before  February  22.  2013. 

ADDRESSES:  Submit  your  comments, 
identified  by  docket  identification  (ID) 
number  EPA-I  IQ-CPP'r-201 1-0941,  bv 
one  of  the  following  methods: 


•  FadamI  aliulainoking  Portrd:  http:// 
w  ww.raguldtions.nov.  Follow  the  online 
instructions  for  submitting  comments. 

•  Moil:  Document  Control  Office 
(7407M),  Office  of  Pollution  Prevention 
and  'Foxics  (OPP'F),  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.  NW..  Washington.  DC  20400-0001. 

•  Hand  Dalivarv:  OPP'F  Document 
Control  Office  (DCO),  EPA  East  Bldg., 

Rm.  0428,  1201  Constitution  Ave.  NW., 
Washington.  DC.  A'FTN:  Docket  ID 
Number  EPA-HQ-OPP'F-201 1-0941 . 

'Fhe  DCO  is  open  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
D(X)  is  (202)  504-8930.  Such  deliveries 
are  only  accepted  during  the  D(X)'s 
normal  hours  of  operation,  and  special 
arrangements  shoidd  be  made  for 
deliveries  of  boxed  information. 

Instructions:  Direct  vour  comments  to 
docket  ID  number  EPA-HQ-OPP'F- 
2011-0941.  EPA’s  policy  is  that  all 
comments  received  will  be  included  in 
the  docket  without  change  and  may  be 
made  available  online  at  http:// 

WW  W. ragnlations.gov.  including  any 
personal  information  |)rovided,  unless 
the  comment  includes  information 
claimed  to  be  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  .statute. 
Do  not  submit  information  that  yon 
consider  to  he  CBI  or  otherwise 
protected  through  regulations.gov  or 
email.  'Fhe  regulations.gov  Web  site  is 
an  “anonymous  atice.ss”  .system,  which 
means  EPA  will  not  know  your  iilentitv 
or  contact  information  unless  you 
prt)vide  it  in  the  body  of  your  comment. 
If  you  send  an  email  comment  directly 
to  EPA  without  going  through 
regulations.gov.  your  email  address  will 
be  automatically  captured  and  included 
as  j)art  of  the  comment  that  is  placed  in 
the  docket  and  made  available  on  the 
Internet.  If  you  submit  an  electronic 
comment,  EPA  recommends  that  you 
include  your  name  and  other  contact 
information  in  the  body  of  your 
comment  and  with  any  disk  or  CD-ROM 
you  submit.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment.  Electronic  files  should  avoid 
the  use  of  s])ecial  characters,  anv  form 
of  encryption,  and  be  free  of  any  defects 
or  viruses. 

Dockat:  All  doc:uments  in  the  docket 
are  listed  in  the  docket  index  available 
at  http://www.ragnlations.gov.  Although 
fisted  in  the  index,  some  information  is 
not  j)uhlicly  available,  e.g.,  CBI  or  other 
information  whose  disclosure  is 
restricted  by  statute.  Certain  other 
material,  such  as  copyrighted  material, 
will  be  publicly  available  only  in  hard 


Federal  Register  /  Yol.  78,  No.  15 /Wednesday,  January  23,  2013  /  Proposed  Rules 


4807 


c'.opy.  Publiely  availal)le  docket 
materials  are  available  electronically  at 
IUtp://\\^\^\^■.wgllI(^^ions.gov,  or,  if  only 
available  in  hard  copy,  at  the  OPPT 
Docket.  The  Ol’P  I'  Docket  is  located  in 
the  FPA  Docket  Center  (EPA/DC)  at  Rin. 
3334,  EPA  West  Bldg.,  1301 
Constitution  Ave.  N\V.,  Washington. 

D(;.  The  EPA/IX;  I’uhlic  Reading  Room 
hours  of  operation  are  8:30  a.m.  to  4:30 
|).m..  Monday  through  Friday,  excluding 
legal  holidays.  'I’lie  telephone  number  of 
the  EPA/D(;  Public  Reading  Room  is 
(202)  .500-1744.  and  the  telephone 
mnnher  for  the  OPPT  Docket  is  (202) 
500-0280.  Docket  visitors  are  required 
to  show  photograj)hic  identification, 
pass  through  a  metal  detector,  and  sign 
the  EPA  visitor  log.  Ah  visitor  hags  are 
process(Hl  through  an  X-ray  machine 
and  subject  to  search.  Visitors  will  he 
j)rovided  an  EPA/D(]  badge  that  must  he 
visible  at  all  times  in  the  building  and 
returned  njKjn  dej)arture. 

FOR  FURTHER  INFORMATION  CONTACT;  For 
lochnicdl  inforniation  contact:  Kenneth 
Moss.  Chemical  Control  Division 
(7405M).  Office  of  I’ollntion  l^revention 
and  'foxics.  Environmental  Protection 
Agency.  1200  Pennsylvania  Ave.  NW., 
Wa.shington,  DC  204()0-0001;  telephone 
number:  (202)  504-0232;  email  addre.ss; 
moss. kcnnct  h@cpa.gov. 

For  general  injorination  contact:  'fhe 
'rSCA-Hotline,  ABVl-Coodwill.  422 
.South  C^linton  Ave..  Rochester.  NY 
14020;  telej)hone  number:  (202)  554- 
1404;  email  address:  TSCA- 
I  lotliiK^epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  (leneral  Information 

A.  Does  this  action  apply  to  me? 

You  may  he  jiotentially  affected  by 
this  action  if  yon  manufacture,  import, 
process,  or  use  the  chemical  substances 
contained  in  this  projmsed  rule.  The 
following  list  of  North  American 
Classification  Sy.stem  (NAICS)  codes  is 
not  intended  to  he  exhaustive,  hut  rather 
provides  a  guide  to  helj)  readers 
determine  whether  this  docninent 
aj)j)lies  to  them.  Potentially  affected 
entities  may  include: 

•  Manufacturers,  imjiorters,  or 
processors  of  one  or  more  subject 
chemical  substances  (NAIC.S  codes  325 
and  324110).  e.g.,  chemical 
manufacturing  and  jietroleum  refineries. 

This  action  may  also  affect  certain 
entities  through  pre-existing  import 
certification  and  export  notification 
rules  under  T.SCA.  Chemical  inijjorters 
are  subject  to  the  T.SCA  section  13  (15 
IJ..S.C.  2012)  imjjort  certification 
re(]uirements  jiromulgated  at  10  CER 
12.118  through  12.127;  .see  also  10  CER 
127.28.  (3iemical  importers  mu.st  certify 


that  the  shipment  of  the  chemical 
substance  coinjilies  with  all  ajiplicahle 
rules  and  orders  under  T.SCA.  Importers 
of  chemical  substances  subject  to  a  final 
.SNIIR  mu.st  certifv  their  compliance 
with  the  SNUR  re(|uirements.  The  EPA 
policy  in  support  of  import  certification 
appears  at  40  (^ER  part  707,  suh])art  B. 

In  addition,  any  |)ersons  who  export  or 
intend  to  export  a  chemical  substance 
that  is  the  subject  of  a  projiosed  or  final 
.SNUR,  are  subject  to  the  export 
notification  provisions  of 'f.SCA  section 
12(h)  (15  U.S.C.  201 1(h))  (see  §  721.20). 
and  must  conqily  with  the  export 
notification  requirements  in  40  (3<’R  part 
707.  suhpart  D. 

B.  What  shonkl  /  consider  as  I  prepare 
inv  comments  for  EPA? 

1.  Snhmitting  CBl.  Do  not  submit  this 
information  to  EPA  through 
regulations.gov  or  email.  Clearly  mark 
the  part  or  all  of  the  information  that 
yon  claim  to  he  (]B1.  For  CBl 
information  in  a  disk  or  CD-ROM  that 
yon  mail  to  EPA,  mark  the  outside  of  the 
disk  or  (]D-R()M  as  (]BI  and  then 
identify  electronically  within  the  disk  or 
f;D-ROM  the  specific:  information  that 

is  claimed  as  (311.  In  addition  to  one 
complete  version  of  the  comment  that 
inc;lud(;.s  information  claimed  as  (]B1.  a 
copy  of  the  comment  that  does  not 
contain  the  information  claimed  as  (]B1 
must  he  submitted  for  inc;lusion  in  the 
public  doc:kcd.  Information  so  markcul 
will  not  he  disclosed  except  in 
acc:ordance  with  procedurcis  set  forth  in 
40  CER  i)art  2. 

2.  Tips  for  preparing  your  comments. 
When  submitting  comments,  rcunemher 
to: 

i.  Identify  the  document  by  docket  ID 
mnnher  and  othc;r  identifying 
information  (suhjccct  heading.  Federal 
Rcjgister  date  and  page  mnnher). 

ii.  Follow  dircjctions.  The  Agency  may 
a.sk  you  to  rc;s])ond  to  spcccific:  qucjstions 
or  organize  c;omments  hv  refenmeing  a 
Code  of  f’ederal  R(;gulations  (CER)  |)art 
or  section  mnnher. 

iii.  Explain  why  you  agree  or  disagree; 
sugge.st  alternativcjs  and  substitute 
language  for  vour  rcKpucsted  changes. 

iv.  D(;scrihe  any  assumptions  and 
provide  any  tcjclmical  information  and/ 
or  data  that  yon  u.sed. 

V.  If  you  (estimate  potential  costs  or 
burdens,  exjelain  how  von  arrived  at 
your  (estimate  in  sidficient  (Retail  to 
allow  for  it  to  he  reproduced. 

vi.  Provide  spcecific  cexanqehes  to 
illustrate  your  concerns  and  sugge.st 
alt(ernativ(es. 

vii.  Ex|)lain  your  views  as  clearlv  as 
possible,  avoiding  the  u.se  of  jerofanity 
or  personal  threats. 


viii.  Make  sure  to  submit  your 
comments  by  the  comment  pceriod 
deadline  identificed. 

II.  Background 

A.  What  action  is  the  agency  taking? 

EPA  is  proposing  these  .SNlJRs  uiKher 
T.S(3\  seection  5(a)(2)  for  four  cluemical 
substances  which  were  the  suhjeect  of 
PMNs  P-()7-2()4.  P-10-58,  P-1()-5‘), 
and  P-1 0-00.  Tlue.se  .SNURs  woidd 
r(e(i(ur(e  p(ersons  who  intend  to 
manufacture,  imjjort,  or  jnoce.ss  any  of 
thes(!  chemical  suhstanc(;s  for  an 
activity  that  is  designated  as  a 
significant  new  use  to  notify  EPA  at 
least  90  days  before  commencing  that 
activity. 

In  the  Federal  R(;gi.sler  issue  of 
.Sept(!mher  21, 2012  (77  FR  58000) 
(FRL-9357-2),  EPA  issued  direct  final 
.SNlIRs  on  these  four  chemical 
suhstanc(!s  in  accordance  with  the 
|)r()C(Hlures  at  §  721 .100(c)(3)(i).  EPA 
r(!(;eiv(!(l  notice  of  int(int  to  .submit 
adverse  comments  on  th(!.se  .SNURs. 
'riierefore,  as  nupiired  by 
§  721 .100(c)(3)(ii),  EPA  has  nanoved  tin; 
(lir(!ct  final  .SNURs  in  a  s(;]iarate  final 
ride  ])uhlished  in  the  Imderal  Rcigister, 
and  is  now  issuing  this  jnoposed  rule 
on  the  four  chemical  substances.  The 
record  for  the  direct  final  .SNURs  on 
the.se  chemical  substances  was 
established  as  docket  I-;PA-HQ-()PPT- 
2011-0941.  'I’hat  docket  includes 
information  considered  by  the  Agency 
in  developing  the  direct  final  rule  and 
the  notice  of  intent  to  submit  adverse 
comments. 

B.  What  is  the  agency's  authority  for 
taking  this  action? 

.Section  5(a)(2)  of  T.SCA  (15  U..S.C. 
2004(a)(2))  authorizes  EPA  to  determine 
that  a  use  of  a  chemical  substance  is  a 
“significant  new  u.se.”  EPA  must  make 
this  determination  by  rule  after 
considering  all  relevant  factors, 
including  the  four  bulleted  T.SCA 
section  5(a)(2)  factors  listed  in  Unit  HI. 
Once  EPA  determines  that  a  use  of  a 
chenneal  substance  is  a  significant  new 
use,  T.SCA  section  5(a)(1)(B)  reijuires 
])er.sons  to  submit  a  significant  new  u.se 
notice  (SNUN)  to  EPA  at  least  90  days 
before  they  manufacture,  im]K)rt,  or 
process  the  chemical  suhstance  for  that 
u.se.  Persons  who  mu.st  rejiort  are 
described  in  §  721 .5. 

C.  Applicability  of  (leneral  Provisions 

Ceneral  provisions  for  .SNURs  appear 
in  40  CFR  ])art  721,  suhjiart  A.  'I’hese 
provisions  de.scrihe  persons  subject  to 
the  rule,  recordkeeping  requinanents, 
exemjjtions  to  rejiorting  nupdrements, 
and  applicability  of  the  rule  to  u.ses 
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occurring  Ijcion;  tlio  (iffoctivc  date  of  the 
rule.  Provisions  relating  to  user  h'es 
apjjear  at  40  CFR  part  700.  According  to 
S  721.1(c),  |)(!rsons  subject  to  the.se 
SNURs  must  conij)ly  with  the  same 
notice  re(|nirements  and  RPA  nignlatorv 
procedures  as  submitters  of  PMNs  under 
TSf:A  .section  .1(a)(1)(A).  In  particular, 
the.se  nKiuirements  includ(!  the 
infoi Illation  submission  reipiirements  of 
TSCA  .section  .1(1))  and  .lid)!!),  the 
exemjitions  authorized  by  TSCA  section 
a(h)(l),  (h)(2).  (h)(;i),  and  (h)(.')),  and  the 
regulations  at  40  CFR  jiart  720.  Once 
liPA  receives  a  SNUN,  ERA  may  take 
regulatory  action  under  TSCA  .section 
5(e),  5(1),  0.  or  7  to  control  the  activities 
for  which  it  has  received  the  SNUN.  If 
ERA  does  not  take  action.  ERA  is 
retpiired  under  TSCA  section  5(g)  to 
ex})lain  in  the  Federal  Register  its 
reasons  for  not  taking  action. 

III.  Significant  New  Use  Determination 

Section  5(a)(2)  of  TSCA  states  that 
ERA’S  determination  that  a  u.se  of  a 
chemical  suhstance  is  a  significant  new 
u.se  must  he  made  after  consideration  of 
all  relevant  factors,  including; 

•  The  projected  voliime  of 
niannfactnring  and  jirocessing  of  a 
chemical  suhstance. 

•  I  he  extent  to  which  a  use  changes 
the  type  or  form  of  exjiosnre  of  human 
beings  or  the  environment  to  a  chemical 
substance. 

•  The  extent  to  which  a  u.se  increases 
the  magnitude  and  duration  of  exposure 
of  human  beings  or  the  environment  to 
a  chemical  substance. 

•  The  reasonably  anticipated  manner 
and  methods  of  manufacturing, 
Jirocessing,  distribution  in  commerce, 
and  disposal  of  a  chemical  suh.stance. 

In  addition  to  the.se  factors 
enumerated  in  TSCA  section  5(a)(2),  the 
.statute  authorized  ERA  to  consider  any 
other  relevant  factors. 

1  o  determine  what  would  constitute  a 
significant  new  use  for  the  four 
chemical  suhstances  that  are  the  subject 
of  this  jirojiosed  rule.  ERA  considered 
relevant  information  about  the  toxicity 
of  the  chemical  suhstances,  likely 
human  exjio.snre.s  and  environmental 
releases  as.sociated  with  jios.sihle  u.ses, 
and  the  four  bulleted  TSCA  section 
.5(a)(2)  factors  listed  in  this  unit. 

IV.  Substances  Subject  to  This  Proposed 
Rule 

ERA  is  iirojiosing  significant  new  u.se 
and  recordkeeping  reijuirements  for  four 
chemical  substances  in  40  (T"R  jiart  721, 
subjiart  E.  In  this  unit.  ERA  jirovides  the 
following  information  for  each  chemical 
suhstance: 

•  RMN  number. 


•  Chemical  name  (generic  name,  if 
the  sjiecific  name  is  claimed  as  C131). 

•  Chemical  Abstracts  Service  (CAS) 
Registry  number  (if  assigned  for  non- 
conlidential  chemical  identities). 

•  basis  for  the  TSCA  section  5(e) 
consent  order  or,  for  I’SfiA  non-section 
5(e)  SNURs,  the  basis  for  the  SNUR  (i.e., 
SNURs  without  TSCA  .section  5(e) 
con.sent  orders). 

•  Tests  recommended  by  ERA  to 
jirovide  sufficient  information  to 
evaluate  the  chemical  substance  (see 
Unit  yill.  for  more  information). 

•  (H-’R  citation  assigned  in  the 
legulatory  text  section  of  this  jirojiosed 
rule. 

The  regulatory  text  .sei:tion  of  this 
])roj)osed  rule  s|)ecifie.s  the  activities 
designated  as  significant  new  u.ses. 
Certain  new  u.ses,  including  |)roduction 
volume  limits  (i.e.,  limits  on 
manufacture  and  im])ortation  volume) 
and  other  uses  designated  in  this 
l)ro|)o.sed  rule,  niav  be  claimed  as  CiBI 
See  Unit  IX. 

This  |)roj)o.sed  rule  includes  RMN 
.substances  R-l()-.58,  R-i()-.r,(),  .,nd  R- 
10-50  that  are  subject  to  “risk-based” 
con.sent  orders  under  TS(;A  .section 
5(e)(l  )(A)(ii)(I)  where  ERA  determined 
that  activities  as.sociated  with  the  RMN 
substances  may  ju'esent  unreasonable 
risk  to  human  health  or  the 
environment.  'I’hese  con.sent  orders 
reijuire  jjrotective  measures  to  limit 
ex])o.sures  or  otherwise  mitigate  the 
|)otential  unreasonable  risk.  The  so- 
called  “TSCA  .section  5(e)  SNURs”  on 
the.se  RMN  substances  are  j)ro|)osed 
pursuant  to  S  721.100,  and  are  ha.sed  on 
and  consistent  with  the  ])rovi.sion.s  in 
the  underlying  consent  orders.  The 
ISC.A  section  5(e)  SNURs  designate  as 
a  significant  new  u.se”  the  absence  of 
the  ])rotective  measures  required  in  the 
corresjionding  con.sent  orders. 

This  |)ro])o.sed  rule  al.so  includes  a 
SNUR  on  l^MN  suh.stance  R-07-204  that 
was  not  subject  to  a  con.sent  order  under 
TSCA  section  5(e).  In  this  ca.se,  ERA  did 
not  find  that  the  u.se  scenario  described 
in  the  RMN  triggered  the  determinations 
.set  forth  under  TSCA  section  5(e). 
However,  ERA  does  believe  that  certain 
(.hanges  from  the  u.se  scenario  described 
in  the  RMN  could  result  in  increased 
ex|)o.sure.s,  thereby  constituting  a 
“significant  new  u.se.”  This  so-called 
“TSCA  non-section  5(e)  SNUR”  is 
|)ro|)osed  ])ur.snant  to  §  721.170.  ERA 
has  determined  that  every  activitv 
designated  as  a  “significant  new  u.se”  in 
all  TSCA  non-.section  5(e)  SNURs  is.sued 
under  §  721.170  .satisfies  the  two 
requirements  stijnilated  in 
§  721.1 70(c)(2),  i.e.,  the.se  significant 
new  use  activities,  “(i)  are  different  from 
those  de.scribed  in  the  jiremanufacture 


notii.e  for  the  substance,  including  any 
amendments,  deletions,  and  additions 
of  activities  to  the  jiremanufacture 
notice,  and  (ii)  may  he  accomjianied  by 
changes  in  ex|)o.snre  or  release  levels 
that  are  significant  in  relation  to  the 
health  or  environmental  concerns 
identified”  for  the  RMN  substance. 

PMN  P-l)7-2()4 

Cluiinical  nume;  Pentane,  1 .1 .1 ,2,;l,:^- 
hexafluoro-4-(l,l,2,.'l,:l,:l- 
hexafluorojirojioxy)-. 

CAS  nunihar:  870778-:i4-0. 

Basis  for  action:  Tho  f’MN  states  that 
the  generic  (non-confidential)  n.se  of  the 
substance  will  he  as  a  heat  transfer 
fluid.  Based  on  test  data  on  the  RMN 
substance  and  structure  activity 
relationshij)  (SAR)  analysis  of  test  data 
on  analogous  jierfluorinated  substances, 
ERA  identified  concerns  for 
neurotoxicity  and  liver  effects  from 
exjiosnres  to  the  RMN  substance.  For 
the  u.ses  de.scribed  in  the  amended 
RMN,  ERA  does  not  exjiect  significant 
worker  ex|)o.sure.s  due  to  the  u.se  of 
imjiervious  gloves.  Therefore,  ERA  has 
not  determined  that  the  jirojio.sed 
manufacturing,  jirocessing,  or  use  of  the 
substance  may  jiresent  an  unreasonable 
risk.  ERA  has  determined,  however,  that 
any  u.se  of  the  .substance  without 
imjiervious  gloves,  where  there  is  a 
jiotential  lor  dermal  exjiosure:  or  any 
use  of  the  substance  other  than  as 
described  in  the  amended  RMN  may 
cause  .serious  health  effects.  Basiul  on 
this  information,  the  RMN  substance 
meets  the  concern  criteria  at  ^  721.170 
(lj)(5)(i)  and  (ii). 

Racomnicndcd  testing:  ERA  has 
determined  that  the  results  of  a  28-day 
dermal  toxicity  test  (ORRTS  Test 
Uuideline  87()'.:i20{))  in  rats,  a  90-day 
inhalation  toxicity  te.st  (Ol’RTS  Test 
(juideline  870. .'1405),  and  a  te.st  using 
the  “Standard  Te.st  Method  for 
Permeation  of  Liquids  and  Gases 
through  Protective  Clothing  Materials 
under  Conditions  of  Continuous 
Contact”  (American  Societv  for  Te.sting 
and  Materials  (ASTM)  International 
Standard  F7.59-12)  as  reported  in  the 
“Standard  Guide  for  Documenting  the 
Results  of  Chemical  Permeation  Te.sting 
of  Materials  Used  in  Protective 
Clothing”  (ASTM  International 
Standard  Fl  194-99  (2010))  would  help 
characterize  the  human  health  effects  of 
the  RMN  suhstance. 

C’F/?  citation:  40  CFR  721.10509. 

PMN  Nninbers  P-lO-Bti.  P-ll)-59.  and 
P-io-ao 

Chemical  names:  Partially  fluorinated 
alcohol  substituted  glycols  (generic). 

CAS  mimhers:  Not  available. 
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date  of  TSC^A  section  5(e) 
consent  order:  ()i:tol)(;r  8.  2010. 

Basis  for  TSdA  section  5(ej  consent 
order:  The  I’MN  states  tliat  the  genca  ic 
(non-confidential)  uses  oi  the  PMN 
substances  will  he  as  intermediates  (P- 
10-.58  and  P-10-.5t))  and  a  surface  active 
agent  (P-10-00).  EPA  has  concerns  for 
l)otential  incineration  or  other 
decomposition  luoilucts  of  the  PMN 
•suhstaiices.  The.se  perfluorinated 
decomposition  products  may  he 
ndeased  to  the  environment  from 
incomj)lete  incineration  of  the  PMN 
.substances  at  low  temperatures.  EPA 
has  preliminary  evidence,  including 
data  on  .some  fluorinated  ])olvmers. 
which  suggests  that,  under  .some 
conditions,  the  PMN  substances  could 
degrade  in  the  environment.  EPA  has 
concerns  that  these  degradation 
jnoducts  will  persist  in  the 
environment,  conld  hioaccumulate  or 
hiomagnify,  and  coidd  he  toxic  to 
p(!oj)le,  wild  mammals,  and  birds.  The.se 
concerns  are  based  on  data  on  analogous 
chemical  substances,  including 
pcunuorooctanoic  acid  (PEOA)  and 
other  pernuorinated  alkyls,  including 
the  ])re.sumed  environmental  degradant. 
The  order  was  issued  under  TS(’A 
sections  .5(e)(l )(A)(i).  .5(e)(l )(A)(ii){l), 
and  .5(e)(l  )(A)(ii)(II).  ha.siul  on  a  finding 
that  these  suh.stance.s  may  present  an 
unreasonable  risk  of  injurv  to  the 
environment  and  human  Inialth,  tin; 
substances  may  he  produciul  in 
substantial  (piantities  ami  may 
njasonahly  Im;  antici])ated  to  enter  the 
environment  in  substantial  (piantities, 
and  there  may  he  significant  (or 
substantial)  human  exjiosure  to  the 
substances  and  their  potential 
degradation  products.  To  jirotect  against 
the.se  exjiosures  and  risks,  the  consent 
order  nupiires  submission  of  testing  on 
the  PMN  substance  P-1()-(i()  at  five 
identified  aggregate  manufacture  and 
im]3ortation  volumes:  recjuires  analysis 
of  raw  materials:  and  restricts  the  use  of 
P-1 0-38  and  P-10-39  as  intermediates 
to  make  P-10—00.  The  SNIIR  de.signates 
as  a  “significant  new  use”  the  absence 
of  these  jirotective  measures. 

Beconnnended  testing:  EPA  has 
determined  that  the  results  of  certain 
fate  and  physical/chemical  property 
te.sting  identified  in  the  TSCA  .section 
3(e)  con.sent  order  would  help 
characterize  |)os.sihle  effects  of  the  I’MN 
substances  and  their  degradation 
products.  The  'I'.SCiA  section  3(e) 
consent  order  contains  five  |)roduction 
volume  limits.  The  PMN  submitter  has 
agreed  not  to  exceed  the  confidential 
jiroduction  volume  limits  without 
performing  the  specified  testing  on  PMN 
substance  P-10-00.  Additional  te.sting  is 
included  in  the  preamble  to  the  TSCA 


section  3(e)  con.sent  order,  hut  this 
testing  is  not  nupiired  at  any  specified 
time  or  ])roduction  volume.  However, 
the  TS(iA  .section  3(e)  con.sent  order's 
restrictions  on  manufacture,  import, 
processing,  distribution  in  commerce, 
use,  and  di.s])osal  of  the  PMN  substance 
will  remain  in  effect  until  the  T.SCiA 
section  3(e)  consent  order  is  modified  or 
revoked  by  EPA  based  on  submission  of 
that  or  other  relevant  information. 

CFB  citation:  40  CFK  721.10313. 

V.  Rationale  and  Objectives  of  the 
Proposed  Rule 

A.  Rationale 

lim  ing  review  of  the  PMNs  submitted 
for  the  four  chemical  suh.stance.s  that  are 
subject  to  th(;se  propo.sed  SNlJRs,  EPA 
concluded  that  for  thr(;e  of  the 
substances,  regulation  was  warranted 
iimkir  TSCA  section  3(e),  pending  the 
devcdojnnent  of  information  sufficient  to 
make  reasoned  evaluations  of  the  luialth 
and  environmental  effiicts  of  the 
cluiinical  substances.  For  one  of  the  four 
sid)stances.  wlimc!  the  u.ses  are  not 
rcigulatcul  under  a  T.SCA  s(;ction  3(e) 
consent  order.  lilPA  d(!t(;rmined  that  one 
or  mor(!  of  the  criteria  of  concern 
established  at  721.170  were  m(4.  The 
basis  for  these  findings  is  outlimul  in 
Unit  IV. 

Hascul  upon  comments  r(!ceived  from 
the  September  21, 2012  dir(;ct  final  rule, 
the  pro])osed  SNIJR  for  P-10-38,  P-10- 
39,  and  P-10-00  has  h(!en  aimiiided  to 
he  consist  (ait  with  the  provisions  of  the 
TSC.A  .section  3(e)  con.sent  order  and  the 
jirojiosed  .SNIJR  for  P-07-0204  has  Ikhmi 
amended  to  clarify  the  re.striction  at 
721.80(j).  This  jiroposed  rule  includes 
the  following  changes: 

1.  Revision  of  paragraph  (a)(2)(i)  for 
the  propo.sed  SNUR  on  P-10-38,  P-10- 
09.  and  P-10-00. 

2.  Revision  of  paragrajih  (a)(2)(ii)  for 
the  jiropo.sed  .SNIJR  for  lM)7-0204. 

B.  Objectives 

EPA  is  jirojiosing  the.se  .SNlJRs  for 
specific  chemical  substances  that  have 
luuhagone  premanufacture  review 
because  the  Agency  wants  to  achieve 
the  following  objectives  with  nigard  to 
the  significant  new  uses  designated  in 
this  proposed  rule: 

•  EPA  woidd  receive  notice  of  any 
jierson’s  intent  to  manufacture,  import, 
or  jiroce.ss  a  li,st(!(l  chemical  substance 
for  the  (hiscrihed  significant  new  u.se 
before  that  activity  begins. 

•  EPA  would  have  an  opjiortunity  to 
review  and  evaluate  data  submitted  in  a 
.SNUN  before  the  notice  submitter 
begins  manufacturing,  importing,  or 
processing  a  listed  chemical  substance 
for  the  described  significant  new  u.se. 


•  EPA  would  he  able  to  regulate 
])rospective  manufacturers,  im))orters. 
or  proces.sors  of  a  listed  chemical 
substance  before  the  described 
significant  new  u.s(!  of  that  chemical 
substance  occurs,  provided  that 
r(!gidation  is  warranted  ])ursuant  to 
T.SUA  sections  3(e).  3(f),  8,  or  7. 

•  EPA  would  ensure  that  all 
manufacturers,  imjiorters,  and 
processors  of  the  same  chemical 
substance  that  is  sut)j(K:t  to  a  T.SUA 
s(!ction  3(e)  con.sent  order  are  subject  to 
si  m  i  1  a r  r(!(i u  i nnnent s . 

Issuance  of  a  .SNIJR  fora  chemical 
substance  (l()(;s  not  signify  that  the 
chemical  substance  is  listed  on  the 
T.SCA  Chemical  .Substance  Inventory 
(T.SCA  Inventory).  Cuidance  on  how  to 
(let(!nnine  if  a  clnnnical  substance  is  on 
the  T.SCA  Inventory  is  available  on  the 
Intermd  at  ldtp://\v\v\\’. epa.gov/opptintr/ 
exist  ingcheinicals/pnhs/tscainventoiv/ 
index. htinl. 

VI.  Applicability  of  the  Proposed  Rule 
to  Uses  Occurring  Before  Effective  Date 
of  the  Final  Rule 

To  (istahlish  a  significant  “lunv”  u.se, 
EPA  must  (let(!rmin(!  that  the  u.se  is  not 
ongoing.  The  chemical  substances 
suhj(H;t  to  this  proposed  rule  have 
undergone  pr(!manufacture  review. 

T.SCJA  .s(;ction  3(e)  consent  orders  have 
h(!en  i.ssiHul  for  three  chemical 
suhstanc(;.s  and  the  PMN  submitters  are 
prohibited  by  the  T.SCA  s(!cti()n  3(e) 
c()n.s(!nt  orders  from  undertaking 
activities  which  EPA  is  designating  as 
significant  new  us(;.s.  In  ca.s(!s  when; 

EPA  has  not  received  a  notice  of 
commencement  (NOC)  and  the  chemical 
substance  has  not  been  a(l(l(!(l  to  the 
T.SCA  lnv(;ntory,  no  other  person  may 
commence  such  activities  without  first 
submitting  a  PMN.  For  chemical 
.sul).stanc(;.s  for  which  an  NOC  has  not 
been  submitted  at  this  time,  EPA 
concludes  that  the  u.s(;s  are  not  ongoing. 
However,  EPA  recognizes  that  prior  to 
the  effective  date  of  the  final  ride,  when 
chemical  substances  identified  in  these 
SNURs  are  added  to  the  T.SCA 
Inventory,  other  persons  may  engage  in 
a  significant  new  u.se  as  defined  in  this 
propo.sed  rule  before  the  effective  date 
of  the  final  rule. 

As  discussed  in  the  .SNURs  published 
in  the  Federal  Register  issue  of  Ajiril 
24,  1990  (33  FR  17370),  EPA  has 
decided  that  the  intent  of  T.SCA  .section 
3(a)(1)(B)  is  best  .served  by  designating 
a  use  as  a  significant  new  u.se  as  of  the 
date  of  publication  of  the  .Sejitemher  21, 
2012  direct  final  rule  rather  than  as  of 
the  effective  date  of  the  final  rule  for 
this  jiroposed  rule.  If  u.ses  begun  after 
jiuhlication  were  considered  ongoing 
rather  than  new,  it  would  he  difficidt  for 
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FFA  Jo  establi.sh  .SNIJR  notification 
nNinrennnit.s  hecan.se  a  ])er,son  could 
defeat  the  SNUR  hv  initiating  the 
.si8m  .cant  new  use  hefcm,  the  propo.sed 
I)e(.anie  an  effective  final  .nle  and 
lH)n  arg.,e  tln.t  tl.e  .,se  .vas  ongoing 
jnfoie  thi;  effective  date  of  the  final  ride 
l).i.s(.d  on  this  jnopo.sed  rule.  Thus, 
persons  wlio  begin  connnercial 
inanufacture  import,  or  |iroce.ssing  of 
the  (.hemical  substances  regulated 
llnough  the.se  SNURs  will  have  to  cease 
any  such  activity  before  the  effective 
(late  of  the  final  rule  ha.sed  upon  this 
j)i()j)o.sed  rule.  To  resuinc  tlieir 
activities,  these  persons  would  have  to 
(.oinply  with  all  apjilicahle  .SNUR 
notificatiou  nKiuireinents  and  ^vait  until 
the  notice  review  period,  including  anv 
extensions  expires.  ” 

HPA  has  jiromulgated  jirovisions  to 
nninply  with  tlie.se 

SNURs  before  the  effective  date  of  the 
final  rule.  If  a  person  meets  the 
conditions  of  advance  compliance 
.mder  §  721 .4.-5(li).  the  person  is 
considered  exemjit  from  the 
reiinirenients  of  the  SNUR. 


VII.  Test  Data  and  Other  Information 

FFA  recognizes  that  T.SCA  section  .'i 
does  not  riKpiire  developing  anv 

,  Avo  exceptions  are; 

1.  Uevelopment  of  test  data  is 
'■'N'.'a’od  where  the  chemical  suhstance 

I<)  11.0 SNUR  i.s also M, I, ioci  ton 
tes  ride  under  TSCA  .section  4  (.see 
JSl.A  .section  5(h)(1)). 

2.  Develojmient  of  test  data  may  he 

c:heniical  substance 

•>(h)(4)  (.see  fSCA  section  5(h)(2)). 

^  In  the  absence  of  a  TSCA  section  4 
test  I  nle  or  a  TSCA  section  5(h)(4) 
listing  covering  tJie  chemical  suhstance 
Ijemms  are  required  only  to  submit  test' 
d.ita  in  their  po.sse.ssion  or  control  and 
to  describe  any  otlier  data  known  to  or 

CpR  'in ‘"If 'A'  (soe  40 
pLm  f  upon  review  of 

1  MNs  and  SNUNs.  the  Agency  has  the 
mithority  to  reepdre  ajjpropriate  testing 
hi  ca.ses  where  Ef^A  issued  a  TSC'A 
section  5(e)  consent  order  that  requires 
or  re(;ommends  certain  testing.  Unit  IV 
lists  tho.se  te.st.s.  Unit  IV.  also  li.sts 
recommended  testing  for  T.SCA  non- 
soct.on  5(e)  SNURs.  De.scriptions  of  tests 
|ire  provided  for  informational  puriioses.  ' 
MPUrf  fJorsons,  before 

I  orfornnng  any  te.sting,  to  consult  with  . 

the  Agency  iierlaining  to  jirotocol  t 

selection.  To  access  the  OCSfd^  test  i 

guidelines  referenced  in  this  document  s 
clcctionically,  jdease  go  to  httn://  . 

invw.e/jo.ooy/oas/j/j  and  select  “Test  « 

Metliods  and  Guidelines.”  ASTM  r 

International  standards  are  available  at  o 


^^^tp://\vmyMstnuoro/St(indaid/ 

I  indHx.shtnd. 

In  the  T.SCA  section  5(e)  consent 

sed  orders  for  three  of  the  chemical 
iHl  in  this  proposed  rule.  EPA 

h<is  -Stahl i.slied  production  volume 
nle  limits  lu  view  of  the  lack  of  data  on  the 

^‘'^lonvironnienlal 

risks  that  may  he  posed  by  the 
significant  new  uses  or  increa.sed 
exposiire  to  the  chemical  substances 

I  ....loss 

th(,  1  MN  suhnntter  linst  submits  the 
results  of  toxicity  te.st.s  that  would 
Iierniit  a  reasoned  evaluation  of  the 
o  potential  risks  po.sed  by  these  chemical 
snh,s  ances.  Under  recent  T.SCA  sef;tion 
•dc)  (-onsent  orders,  each  PMN  suhmittei 
. . . . 

Tl,  SMn  i'"  l>r<Kl„,.li„„  limit. 

1  he  SNURs  contain  the  same 

firoduction  volume  limits  as  the  TSCA 
section  5(e)  consent  order.  Exceedin» 
these  production  limits  is  defined  a.sfi 
•significant  new  use.  i’er.sons  who  intend 
exceed  the  production  limit  must 

e'MnkV  'A'  •snhmitting  a 

•SNUN  at  least  PO  days  in  advance  of 
(-ommencement  of  non-exempt 
ooniinercial  manufacture,  import  or 
firocessing.  ' 

If  ,,J|’™">'»"»>»[l‘>‘ltostsspecifie(lin 
11  1  t  IV.  niaynot  he  the  only  means  of 
•ijldressing  the  potential  ri.sks  of  the 
oheniical  sulistance.  However 
.snhmitting  a. SNUN  without  anv  test 

data  may  increa.se  the  likelihood  that 
hi  A  will  take  action  under  T.SCA 
seetion  .5(e)  particularly  if  satisfactory 
■  not  been  obtained  fn'ini 

a  jnioi  1  MN  or  .SNUN  suhmitter.  EIV\ 
recommends  that  iiotential  SNUN 
snhmitters  contact  EPA  early  enougli  so 
that  they  will  he  able  to  conduct  the 
ajiprojiriate  tests. 

SNUN  submitters  .should  he  awan* 

SNUNs  which  provide  detailed  ^ 

information  on  the  followin»: 

•  Human  exjKisure  and  ”  i 

onvironmental  relea.se  that  mav  result 
Irom  the  significant  new  use  of  the  I 

eliemical  substances.  ii 

•  Potential  benefits  of  the  chemical  1 

snnstances.  jj 

•  Information  on  risks  jinsed  hv  the  a 

(  liemical  snhstances  compared  to  ri.sks  S 

fio.sed  by  potential  substitutes.  i.s 

V^III.  .SNUN  Suhniissions  F 

According  to  §  721 .1  (c).  pensons 

.snhni.tt.nga.SNUNniu,st  comply  with  sli 

the  .same  notice  reipiirements  and  El^A  ni 

ingnlatory  jirocedures  as  persons  s 

.submitting  a  PMN.  including 

siihinission  of  test  data  on  health  and 
iinxm-onmental  effects  as  descrilied  in  40  a,, 

'  submitted  re‘ 

on  El  A  form  No.  7710-25,  generated  tin 


nsing  o-J>mN  software,  and  snhniitted  to 
i<-  Agency  in  accordance  with  the 
firocedures  set  forth  in  40  CFR  720  40 

721.25.  E-PMN. software  i.s  ' 

av.nlahle  electronically  at  http:// 

IX.  Economic  Analy.si.s 
of  pntoiitial  costs 

ostahlcshing  .SNUN  req.iirenients  for 

potential  inannfacturers,  importers  and 
lirocessors  of  the  chemical  snl, stances 
dnrmg  the  development  of  the  direct 
final  rule.  EISA’s  complete  economic 

dockm  m"  under 

(locket  ID  ninnher  EPA-HO-f)PPT 
2011-0041.  ^(-1111- 

X.  .Statutory  and  Executive  Order 
Reviews 

A.  Exaciitiva  Ordytr  l2Hl)li 

SKH  m"  I7‘d»)so(l  rule  would  establish 
SNURs  for  four  chemical  substances 
hat  were  the  subject  of  f^MNs.  and  in 

Kiel.  I  he  Office  of  Management  and 
Budget  (OMI3)  has  exempted  the.se  types 
of  actions  from  review  under  Executile' 
Older  12800,  entitled  “Regulatory 
I  lanning  and  Review”  (.IH  ER  r)17'i5 
October  4,  loo;i). 


//.  Paperwork  Reduction  Act  (PR A) 
According  to  the  PRA  (44  U.S.C. 

(■/  seq.l  an  Agency  may  not  conduct  or 
spiiiisor.  and  a  person  i.s  not  re.iuired  to 
lespond  to  a  collection  of  information 
'‘N'lires  OMI3  approval  under  PRA, 
iinh-ss  It  has  been  ajiproved  hv  OMI3 
and  di.splays  a  cnrrentlv  valid' OMIJ 
(-•ontrol  nunilier.  The  OMR  control 

the  Cl  R,  aftor  apjiearing  in  the 
ederal  Register,  are  li.sted  in  40  (^FR 
fiart  i),  and  included  on  the  related 
{-•oflection  instrument  or  form  if 
ajqilicahle. 

The  information  collection 
i-(H]uirenients  related  to  this  action  have 
already  lieen  ajiproved  hv  OMR 
pursuant  to  PRA  under  OMR  control 
mnnher  2070-0012  (EPA  ICR  No.  .■574) 

1  lies  action  would  not  imjiose  any 
liiirden  requiring  additional  OMR 

SNUN  to  the  Agency,  the  annnal  burden 
IS  -stmiated  to  average  between  .'10  and 
170  flours  jier  resjion.se.  This  burden 
(.‘stnnate  includes  the  time  needed  to 
niview  instructions,  search  existing  data 
source.s.  gather  and  maintain  the  data 
needed,  and  conijilete.  review,  and 
sniiniit  the  required  .SNUN. 

Send  any  comments  about  the 
accuracy  of  the  burden  e.stimate.  and 
any  suggested  methods  for  minimizing 
resjiondent  burden,  including  through 
the  u.se  of  automated  collection 
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te(;hni(|uos.  to  the  Director,  Collection 
Strategies  Division.  Office  of 
Rnvironinental  Infoimation  (2822T). 
Knvironinental  Ihotection  Agency.  1200 
Pennsylvania  Ave.  N\V.,  Washington. 

DC  20400-0001.  Please  riMneinher  to 
include  the  OMB  control  ninnher  in  any 
corres|)ondence,  hut  do  not  suhinit  any 
completed  forms  to  this  address. 

C.  lief’ ii hit oiv  b'h^xihilitv  Act  [UFA] 

On  Fehruarv  18.  2t)12.  FPA  certifiiul 
pursuant  to  RFA  section  00.5(h)  (5  U.S.f',. 
()t)l  ct  scq.).  that  promulgation  t)f  a 
SNIJR  does  not  have  a  significant 
economic  impact  on  a  suhstantial 
number  of  .small  entities  where  the 
following  are  true: 

1.  A  significant  numhiir  of  SNUNs 
would  not  he  submitted  by  small 
entities  in  response  to  the  SNIIR. 

2.  The  .SNUR  submitted  by  any  .small 
entity  would  not  cost  significantly  more 
than’S8.300. 

A  copy  of  that  certific:ation  is 
available  in  the  docket  for  this  jiroposed 
rule. 

This  j)roj)o.sed  rule  is  within  the 
scoj)e  of  the  Fehruarv  18.  2012 
certification.  Based  on  the  Economic 
Analysis  discussed  in  Unit  IX.  and 
EPA’s  experience  promulgating  .SNlIRs 
(discussed  in  the  certification),  EPA 
believes  that  the  following  are  true: 

•  A  signifu:ant  numher  of  SNUNs 
would  not  he  submitted  by  small 
entities  in  response  to  the  .SNUR. 

•  .Suhmi.ssion  of  the  .SNUN  would  not 
cost  anv  small  entitv  significantlv  more 
than  S8.300. 

Therefore,  the  promulgation  of  these 
.SNURs  would  not  have  a  significant 
economic  impact  on  a  suh.stantial 
numher  of  small  entities. 

D.  Unfunded  Mandates  Reform  Act 
(IJMRA) 

Based  on  EPA's  experience  with 
j)ro})osing  and  finalizing  .SNURs,  .State, 
local,  and  Tribal  governments  have  not 
been  imijacted  by  these  rulemakings, 
and  EPA  does  not  have  any  reasons  to 
believe  that  any  .State,  local,  or  Tribal 
government  would  he  impacted  hv  this 
projio.sed  rule.  As  such.  EPA  has 
determined  that  this  proposed  rule 
would  not  impose;  any  enforceable  dutv, 
contain  any  unfunded  mandate,  or 
otherwi.se  have  any  effect  on  small 
governments  subject  to  the  requirements 
of  UMRA  sections  202,  203,  204,  or  205 
(2  U.S.C.  1.501  et  .see/.). 

F.  Executive  Order  13132 

This  ae:tion  woulel  ne)t  have  a 
suhstantial  elire;e:t  effen.t  e)n  .States,  on  the 
r(;latie)nshij)  h(;twe;e;n  the  natie)nal 
gewernment  anel  the  States,  or  em  the 
elistrihution  of  power  anel 


re;spe)n,sil)ilitie!.s  ame)ng  the  varie)u.s 
levels  e)f  gen'ernment.  as  .spe;e;ifieel  in 
Exe;e;utive  ()rele;r  13132,  entitleel 
“Feeleralism”  (04  FR  43255,  Augu.st  10. 
1000). 


expe;ct(;ei  te)  have  suhstantial  elire;e:t 
effe;e:ts  e)n  Inelian  Trihe;s.  'I'liis  ])re)pe).seel 
rule  we)ulel  ne)t  signifie;antly  ne)r 
unie|uely  affee;t  the  e:e)mmimities  e)f 
Inelian  Tribal  ge)ve;rnments,  ne)r  woulel  it 
inve)lve  e)r  impose  any  re;ejuire;ments  that 
affe;e:t  Inelian  Trihe;s.  Ae:e;e)relingly,  the 
re;eiuirement.s  of  Ex(;e:utive  ()rele;r  13175. 
entitle;d  ‘‘Ck)nsultatie)n  anel  Coe)relinatie)n 
with  Inelian  'Frihal  Ckwernments"  (05  FR 
07240,  Ne)vemhe;r  0,  2000),  elo  ne)t  a])j)ly 
te)  this  pre)pe).seel  rule;. 

G.  Executive  Order  13045 

This  iie;tion  is  ne)t  suhj(;e;t  te)  Exe;e;utive; 
()rele;r  13045.  entitleel  ‘‘Pi’e)te;e;tie)n  e)f 
Chilelren  fre)m  Enviie)nme;ntal  He;alth 
Risks  anel  .Safety  Risks”  (02  l'’R  15)885, 
A|)ril  23,  15)5)7),  he;e;au.se;  this  is  ne)t  an 
e;e:e)ne)mie:ally  signifie;ant  re;gulate)rv 
ae;tie)n  as  elefineel  by  Ex(;e;utive  Oreler 
12800,  anel  this  ;ie:tie)n  ele)(;,s  ne)t  aelehe;ss 
e;nvire)nme;ntal  health  e)r  .safe;ty  lisks 
elispre)])e)rtie)nate;ly  affe;e;ting  e:hilelr(;n. 

//.  Executive  Order  13211 

This  pie)pe)se;el  rule;  is  not  suhje;e:t  to 
Exe;e:utive;  Orele;r  13211,  e;ntitle;el 
“Actie)n.s  Ce)ne:e;i'ning  Re;gulatie)ns  That 
.Signifie;antly  Affe;e:t  Eneigy  .Sup])ly. 
Di.strihutie)!),  eer  U.se”  (00  i‘’R  28355,  Mav 
22,  2001 ),  l)e;e:au.se;  this  ae:tie)n  is  ne)t 
e;xpe;e;te;el  te)  affe)e:t  energy  supply, 
elisti’ihution,  e)r  u.se  anel  l)ee;au,se  this 
aeition  is  not  a  signifie:ant  r(;gulate)rv 
ae:tie)n  uneler  Exe;cutive;  Oieler  12800. 

/.  Natiomd  Technologv  Transfer  and 
Advancement  Act  (NTTAA) 

In  aelelition,  sine:e  this  ae:tie)n  woulel 
ne)t  inve)lve  any  te;e:hnie:al  stanelaiels. 
NTTAA  .se;e;tie)n  12(el)  (15  U.S.C.  272 
note).  we)uld  ne)t  ajeply  te)  this  ae:tie)n. 

/.  Executive  Order  12893 

I'his  ae;tie)n  ele)es  ne)t  entail  .spee:ial 
e:e)nsieleratie)n.s  e)f  e;nvii'e)nme;ntal  justie;e; 
relateel  i.ssue;.s  as  ele;line;ate;el  by 
Exe;e:utive;  ()rele;r  1285)8,  entitleel 
“Feeleial  Ae:tie)ns  te)  Aelelre.ss 
Enviie)nme;ntal  )ustie:e  in  Minority 
Pe)|)ulatie)ns  emel  Ee)w-Ince)me 
Pe)pulatie)n.s”  (50  FR  7025),  Fehrutii  v  10, 
105)4). 

List  of  Subjee:ts  in  40  CFR  Fart  721 

Envire)nme;ntal  ])re)te;e:tie)n,  Cheanie:als, 
flazarele)us  suhstane:e;.s.  Reporting  anel 
re;e;e)relke;e;ping  rexpiirements. 


l)al(;el:  )aiiiiary  14.  2013. 

Maria  ).  Doa, 

Director.  CAnumcot  (lontro!  Division.  Office 
of  Pollution.  Prevention  and  Toxics. 

Ther(;fe)i'e.  it  is  pre)j)e)S(;el  that  40  (IFR 
e:ha])ter  1  he;  ameaieleel  eis  fe)llow.s: 

PART  721— [AMENDED] 

■  1 .  rin;  authe)rity  e;itatie)n  leer  i)ai't  721 
ceentinues  te)  re;aei  as  fe)lle)ws: 

Authority:  1.5  II..S.C;.  2004,  2007,  and 
2025{e;). 

■  2.  Aelel  §  721.10505)  te)  sul)|)art  E  to 
re;ael  as  fe)lle)ws: 

§721.10509  Pentane,  1,1,1 ,2,3,3- 
hexaf  luoro-4-(1 ,1 ,2,3,3,3- 
hexafluoropropoxy)-. 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 

(1)  The  e:hemical  suhstane:e  identifieel  as 
])e;ntane,  1,1 ,1 ,2.3.3-hexaflue)ro-4- 
(1 ,1 .2,3.3,3-he;xatlue)re)])re)i)e)xy)-(PMN 
P-07-204:  CAS  No.  870778-3’4-0)  is 
.sul)je;e:t  te)  re;pe)rting  uneler  this  .se;e:tie)n 
for  the  signifie;ant  new  u.ses  eie;.se:rihe;el  in 
paragraph  (a)(2)  of  this  see:tie)n. 

(2)  'rhe  signifie:ant  new  nse;,s  are;: 

(1)  Protection  in  the  workplace. 
Re;eiuire;me;nts  as  sj)e;e:ifie;el  in 

§  721.03(a)(1).  (a)(2)(i).  (a)(3),  (h) 
(e:e)ne:e;ntration  se;!  at  1.0%),  anel  (e:). 

(ii)  industried,  commercial,  and 
consumer  activities.  Re;eiuire;me;nts  as 
spe;e;ifie;el  in  §721.80(j)  (applies 
spe;e;ifie:ally  te)  the;  e;e)nfiele;ntial  use;s 
iele;ntifi(;el  in  the;  ameaieleel 
l)re;numufacture;  ne)tie:e;  (PMN)). 

(h)  Specific  requirements.  'I'lie; 
])re)visie)ns  e)f  suh])art  A  of  this  ])art 
a])])ly  to  this  .se;e;tie)n  e;xe:e;pt  as  moelifieel 
by  this  ])aragraph.  (1)  Recordkeeping. 
Ri;e;e)rdkeej)ing  re;e]uirements  as 
s])e;e:ifie;el  in  §  721.125(a).  (h).  (e:),  (el),  (e), 
anel  (i)  are;  applicable  to  manufae:ture;rs, 
impe)rte;rs.  anel  pre)e;e;s.sors  e)f  this 
suhstaneie. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  'Fhe 
])re)visie)n.s  of  §  721.185  a])ply  te)  this 
se;e:tie)n. 

(3)  Deterntining  whether  a  specific  use 
is  subject  to  this  section.  'Fhe  j)re)visie)n.s 
e)f  §  721 .1 725(h)(1)  ap])ly  te)  paragra])h 
(a)(2)(ii)  e)f  this  .se;e:tie)n. 

■  3.  Aelel  §  721.10515  tosuhpart  E  to 
reael  as  fe)lle)ws: 

§  721 .10515  Partially  fluorinated  alcohol 
substituted  glycols  (generic). 

(a)  Chemierd  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  3'he  e:hemie:al  suhstances  ielentifie;el 
generie:ally  as  partially  lluorinateel 
ale;ohol  suhstituteiel  glve;e)ls  (PMN  P-10- 
58.  P-10-55),  anel  P-10-00)  are  suhjee;! 
to  re;])orting  unele;r  this  .see;tion  for  the 


E.  Executive  Order  13175 

'I'liis  preiposeel  rule  woulel  neit  have; 
Tribal  ini|)iie:atie)ns  h(;e;au.se;  it  is  neit 


4812 


Federal  Register/ Vol.  78,  No.  15  /  Wednosclay,  January  23,  201 3 /Proposed  Rules 


significant  new  uses  (hiscrihed  in 
|)aragraph  (a)(2)  of  tliis  section. 

(2)  Tlie  significant  new  uses  are: 

(i)  Indiisiricil,  comuunviul.  and 
consinnar  activitias.  Re(]uir(!inents  as 
specified  in  S721.8()(l<)  (manufacture 
and  iin])ort  of  tlie  PMN  sulislances 
according  to  tlu;  clieniical  syntliesis  and 
coin])osition  section  of  tlie  TSdA 
section  5(e)  consent  order,  including 
analysis,  rejiorting,  and  limitations  of 
inaximmn  impurity  levels  of  certain 
nuorinated  impurities:  manufacture  and 
import  of  P-1 0-58  and  P-1 0-59  onlv  as 
intermediates  for  the  manufacture  of  P- 
10-80),  and  (q). 

(ii)  [Reserved! 

(h)  Spacific  raqinrainants.  The 
provisions  of  subjiart  A  of  this  part 
ajijily  to  this  section  except  as  modified 
hv  this  paragraph. 

(1)  Recordkeeping.  Recordkeeping 
reiiuirements  as  specified  in 

§  721.125(a),  (h),  (c),  and  (i)  are 
a])])licahle  to  manufacturers,  importers, 
and  processors  of  these  suhstances, 
excejit  the  recordkeejiing  reipiirements 
for  S  721.125(h)  and  (c)  ilo  not  ajijily  to 
importers  or  proces.sors  when  any  one  of 
the  substances  are  contained  in  a 
formulation  at  le.ss  than  3  weight 
])ercent. 

(2)  Liniilations  or  revocation  of 
certain  notification  reijiiirenients.  The 
provisions  of  §721.185  ajiply  to  this 
section. 

(3)  Determining  whether  a  specific  use 
is  snhject  to  this  section.  The  provisions 
of  §  721.1725(h)(1)  apply  to  jiaragraph 
(a)(2)(i)  of  this  section. 

|FK  Doc.  2(n:i-(n  1!)4  I'iliul  1-22-1.1:  H:4.t  mill 
BILLING  CODE  6560-50-P 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50CFR  Parti? 

[Docket  No.  FWS-R8-ES-201 1-0063; 

FXES1 1 1 30900000-1 34-FF09E32000] 

RIN  1018-AV29 

Endangered  and  Threatened  Wildlife 
and  Plants;  Removal  of  the  Valley 
Elderberry  Longhorn  Beetle  From  the 
Federal  List  of  Endangered  and 
Threatened  Wildlife 

agency:  Fish  and  Wildlife  Sorvico, 
Interior. 

ACTION:  Projjo.sed  rule;  reopening  of 
public  comment. 

SUMMARY:  We,  the  IJ.S.  Fish  and 
Wildlife  Service  (Service),  announce  the 
reoj)ening  of  the  jjuhlic  comment  period 
on  our  October  2,  2012,  12-month 


petition  finding  and  proposed  rule  to 
remove  the  valley  elderberry  longhorn 
beetle  (l^esinocerns  californiens 
diinoriduis)  from  the  List  of  Endangered 
and  Threatened  Wildlife.  'I’he  8()-dav 
comment  jieriod  for  our  projiosed  rule 
ended  on  December  3,  2012.  'Phis  notice 
announces  a  30-day  reopening  of  the 
comment  jieriod  to  allow  all  interested 
parties  an  additional  opportunitv  to 
comment  on  the  proposeti  rule  and  to 
submit  information  on  the  status  of  the 
species.  If  you  submitted  comments 
previously,  you  do  not  need  to  resubmit 
them  because  we  have  already 
incorjiorated  them  into  the  public 
record  and  will  fully  consider  them  in 
preparation  of  the  final  rule. 

DATES:  We  will  consider  all  comments 
r(!ceived  or  jiost marked  on  or  hedbre 
February  22,  2013.  Comments  submitted 
electronically  using  the  Federal 
eRulemaking  Portal  (see  ADDRESSES 
section,  below)  must  he  received  by 
11:59  p.m.  Eastern  Time  on  the  closing 
date. 

ADDRESSES:  Document  availability:  You 
mav  obtain  copies  of  the  proposed  ride 
and  related  documents  on  the  Internet  at 
http://www.regidations.gov  under 
Docket  Number  FWS-R8-ES-2()1 1- 
0083,  or  by  mail  from  the  .Sacramento 
Fish  and  Wildlife  Office  (.see  FOR 
FURTHER  INFORMATION  CONTACT). 

(iomment  submission:  You  may 
submit  written  comments  hv  one  of  the 
following  methods: 

(1)  Electronically:  V<o  to  the  Federal 
eRulemaking  Portal:  http:// 
www.regulations.gov.  In  the  .Search  box, 
enter  F\V.S-R8—E.S-201 1—0083,  which  is 
the  docket  number  for  this  rulemaking. 
On  the  .search  residts  ])age,  under  the 
Cionnnent  Period  heading  in  the  menu 
on  the  left  side  of  your  screen,  check  the 
box  next  to  “Ojien”  to  locate  this 
document.  Please  ensure  you  have 
found  the  correct  document  before 
submitting  your  comments.  If  vour 
comments  will  fit  in  the  provided 
comment  box,  jilea.se  use  this  feature  of 
http://www.reguiations.gov,  as  it  is  most 
comjjatihle  with  our  comment  review 
procedures.  If  you  attach  your 
comments  as  a  sejiarate  document,  our 
jireferred  file  format  is  Microsoft  Word, 
if  you  attach  multiple  comments  (such 
as  form  letters),  our  jireferred  format  is 

a  Microsoft  Excel  spreadsheet. 

(2)  By  Hard  Copy:  .Submit  by  U..S. 
mail  or  hand-delivery  to;  Public 
Comments  Processing,  Attn:  FW.S-R8- 
ES-2()1 1-()()8.3;  Division  of  Policy  and 
Directives  Management;  IJ..S.  Fish  and 
Wildlife  .Service;  4401  N.  Fairfax  Drive. 
MS  2()42-PDM;  Arlington,  VA  22203. 

We  request  that  you  send  comments 
only  by  the  methods  de.scrihed  above. 


We  will  jjo.st  all  information  received  on 
http://www.regulations.gov.  This 
generally  means  that  we  will  po.st  anv 
personal  information  you  provide  us 
(see  Public  Comments  in 
SUPPLEMENTARY  INFORMATION  for  more 
information). 

FOR  FURTHER  INFORMATION  CONTACT:  Jan 
Knight,  Dejiuty  Field  .Siqiervisor, 
.Sacramento  Fish  and  Wildlife  Office. 
2800  Cottage  Way,  Suite  W-2805. 
.Sacramento,  CA  95825;  telejihone  918- 
414-8800:  facsimile  918-414-8712.  If 
you  use  a  telecommunications  device 
for  the  deaf  (TOD),  call  the  F’ederal 
Information  Relav  Service  (FIR.S)  at 
800-877-8339. 

SUPPLEMENTARY  INFORMATION: 

Public  (Comments 

We  will  accejit  written  comments  and 
information  during  this  reopened 
comment  period  on  our  October  2,  2012, 
12-month  finding  and  jnojio.sed  rule  to 
remove  the  valley  elderberry  longhorn 
beetle  from  the  List  of  Endangered  and 
Threatened  Wildlife,  and  to  remove  the 
designation  of  critical  habitat  (77  FR 
80237).  For  more  information  on  the 
sjiecific  information  we  are  seeking, 
please  see  the  October  2,  2012,  proposed 
rule.  You  may  obtain  t:opie.s  of  the 
projKised  rule  and  related  documents  on 
the  Internet  at  http:// 
www.reguIations.gov  under  Docket 
Nnmher  FW.S-R8-E.S-201 1-0083,  or  by 
mail  from  the  Sacramento  Fish  and 
Wildlife  Office  (see  FOR  FURTHER 
INFORMATION  CONTACT). 

You  may  submit  your  comments  and 
materials  concerning  the  jiroposed  rule 
by  one  of  the  methods  listed  in 
ADDRESSES.  We  will  not  acc:ept 
c:omments  sent  by  email  or  fax.  or  to  an 
address  not  listed  in  ADDRESSES.  If  you 
submit  a  comment  via  http:// 
www.reguIations.gov.  your  entire 
comment — including  your  personal 
identifving  information — will  he  jiosted 
on  the  Web  site.  If  vou  submit  a 
hardcopv  comment  that  includes 
personal  identifying  information,  you 
may  reque.st  at  the  toj)  of  your  doi:ument 
that  we  withhold  this  information  from 
public  review.  However,  we  cannot 
guarantee  that  we  will  he  able  to  do  so. 
We  will  po.st  all  hardcopy  comments  on 
http://www.regulations.gov. 

All  comments  for  this  reojiening  of 
the  public  comment  period  must  he 
received  or  jiostinarked  on  or  before  the 
date  shown  in  DATES.  Comments 
previously  submitted  need  not  he 
resubmitted,  as  they  will  he  fully 
considered  in  preparation  of  the  final 
rule.  We  intend  that  any  final  action 
resulting  from  this  proposal  he  as 
accurate  as  possible  and  based  on  the 
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Im'sI  available  scientific  and  commercial 
(lata.  We  will  consider  information  and 
recommendations  from  all  intere.stiul 
|)arties.  Your  comments  are  part  of  the 
public  r(H:ord,  and  we  will  fully 
consider  them  in  the  ])reparation  of  onr 
iuial  det(;rmination. 

(^omnumts  and  materials  we  receive, 
as  well  as  sup|)orting  documentation  we 
used  ill  jirejiaring  the  projiosed  rule, 
will  he  available  for  public  inspection 
on  IUtp://\\’\\  \v.ivgul(iiions.g()v.  or  by 
appointment,  during  normal  busine.ss 
hours,  at  the  Sacramento  Fish  and 
Wildlife  Office  (see  FOR  FURTHER 
INFORMATION  CONTACT). 

Background 

On  October  2.  2012  (77  FR  (i()2:i7).  we 
published,  in  the  Federal  Register,  a 
combined  12-month  finding  and 
proposed  rule  to  remove  the  valley 
elderberry  longhorn  beetle  from  the  List 
of  Kndangered  and  Threatened  Wildlife, 
and  to  remove  the  d(!signation  of  critical 
habitat.  That  proposal  had  a  OO-dav 
comment  jieriod.  ending  December  3. 
2012.  We  have  not  r(!ceived  any  recpie-sts 
for  a  juihlic  hearing:  therefore,  no  jnihlic 
hearings  are  jilanned  at  this  time. 

Peer  Review 

in  accordance  with  our  joint  |)olicy  on 
peer  nn  iew  published  in  the  Federal 
Register  on  july  1.  105)4  (50  FR  34270). 
we  suhi(!cted  the  pro])osed  rule  to  peer 
revi(nv.  This  p(;er  review  will  he 
|)rovided  to  the  Service  during  this 
r(U)))ened  public  comment  jjeriod.  and 
once  available,  we  will  post  the  piuir 
review  comments  online  at  http:// 
\v\v\\'.re<’iil(itions.}>ov  under  Docket 
Numh(;r  FWS-R8-ES-201 1-0003. 

We  will  consider  all  comments  and 
information  provided  by  the  public  and 
p{;(!r  reviewers  during  this  comment 
period  in  preparation  of  a  final 
(kitermination  on  our  |)ropo.s(!d 
delisting.  Accordingly,  the  final 
d(!cision  may  differ  from  onr  proj)o.sal. 

Authority 

The  authority  for  this  action  is  the 
luulang(!red  Sj)(!ci(!s  Act  of  1073.  as 
amended  (10  U.S.Cl.  1531  ct  scq.). 

Diitcul:  D(!(:(!inl)i!r  31.  2012. 

Rowan  \V.  (iould. 

Aclirifi  IJiraclor.  I  ’..S’.  Fish  and  Wildlift! 
Sinvicc. 

IKK  OfM:.  2(n:(-()l  I'ih^d  l-22-i:t;  8:45  am) 
BILLING  CODE  4310-55-P 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50CFR  Partly 

[Docket  No.  FWS-R3-ES-201 2-0087: 

FXES1 1 1 30900000C3-1 23-FF09E30000] 

RIN  1018-AY45 

Endangered  and  Threatened  Wildlife 
and  Plants;  Establishment  of  a 
Nonessential  Experimental  Population 
of  Topeka  Shiner  in  Northern  Missouri 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Rro|)os(!d  rule. 

summary:  We.  the  D.S.  Fish  and 
Wildlife  Service  (Service).  ])roi)ose  to 
e.stahlish  a  noiULSsential  expiaimental 
])opulation  (NEF)  of  the  Topeka  shiner 
(\k)tropis  top(^ka),  a  federally 
endangered  fish,  under  the  authority  of 
.section  l()(j)  of  the  Endangered  Speci(!s 
Act  of  lt)73.  as  amended  (Act).  This 
pro])osed  rule  provides  a  plan  for 
reintroducing  Topeka  shiners  into 
portions  of  the  s])eci(;s’  historical  range 
in  Adair,  Gentry,  Harrison,  Fntnam, 
Sullivan,  and  Worth  (k)nnties,  Mi.ssouri 
and  provides  for  allowable  Uigal 
incidental  taking  of  the  Tojieka  shiner 
within  the  defiiuHl  NEF  anai.  Topeka 
shiners  will  not  he  reintroduced  into  the 
NEF  ar(!a  until  after  we  issue  a  final 
r(!gulation  that  establishes  the  NEF. 
DATES:  Written  coniinents:  We  will 
accept  comments  r(;ceived  or 
postmarked  on  or  before  March  25, 

2013.  Fleas(!  note  that  if  you  are  using 
the  Federal  eRulemaking  Fortal  (see 
ADDRESSES),  the  deadline  for  .submitting 
an  electronic  comment  is  11:5!)  p.m. 
Eastern  Standard  Time  on  this  date.  Wc; 
must  niceive  nKpiests  for  public 
luiarings,  in  writing,  at  the  addre.ss 
shown  in  the  FOR  FURTHER  INFORMATION 
CONTACT  stiction  by  March  11, 2013. 

Public  Meetings:  We  will  hold  a 
public  iiKUiting  on  F(;hrnary  10,  2013, 
from  0:00  p.m.  to  8:30  ji.m.  (Central 
Standard  Time),  in  Eagleville,  Mis.souri, 
and  on  Fijhruary  21, 2013,  from  0:00 
|).m.  to  8:30  p.m.  (Central  Standard 
Time),  in  Green  City,  Mis.souri  (see 
ADDRESSES). 

ADDRESSES:  Written  comments:  Yon  nun 
snhmit  comments  hv  one  of  the 
following  methods: 

(1)  KlectronicaUv:  Vm  to  the  FecUaal 
(iRulemaking  Fortal:  http:// 
ww'w’.regnhitions.gov.  In  the  .Scuu’ch 
field,  enter  FWS-R3-ES-201 2-0087, 
which  is  the  docket  numher  for  this 
ruhiiuaking.  On  the  s(;arch  results  jiage, 
under  the  Gomment  Feriod  heading  in 
the  menu  on  the  hdl  side  of  vour  .scrcum, 


check  the  box  next  to  “Open”  to  locate 
this  document.  Flease  misure  you  have 
found  the  corr(;ct  document  before 
submitting  your  comnumts.  If  your 
comments  will  fit  in  the  ])rovided 
comnumt  box.  please  use  this  feature  of 
http://\\’\\'\\'. regulations.gov.  as  it  is  most 
compatible  with  our  comment  r(!vi(;w 
procixliires.  If  yon  attach  yonr 
comments  as  a  separate  document,  our 
lueferred  file  format  is  Micro.soft  Word. 

If  you  attach  multiple  comments  (such 
as  form  lett(!r.s),  our  jireferred  format  is 
a  spnuulsheet  in  Microsoft  Excel. 

(2)  By  Hard  dopy:  Submit  by  II. S. 
mail  or  hand-delivery  to:  Fuhlic 
Gomments  Frocessing,  Attn:  FWS-R3- 
ES-2()1 2-0087:  Division  of  Folicy  and 
Directives  Management:  H  S.  Fish  and 
Wildlife  Service:  4401  N.  Fairfax  Drive. 
MS  2042-FDM:  Arlington.  VA  22203. 

We  recpiest  that  you  .send  comments 
only  by  the  methods  described  above. 

We  will  po.st  all  comments  on  http:// 
WWW. regulations. gov.  This  geiuirally 
means  that  we  will  po.st  any  ])(;rsonal 
information  you  ])rovide  us  (see  the 
Fnhlic  Comments  .section  below  for 
more  information). 

dopies  of  Documents:  The  i)ropo.s(Hl 
rule  is  available  on  http:// 
www.regnIations.gov  and  available  from 
onr  W(!h  site  at  httj}://www.  fws.gov/ 
midwest/endangered.  In  addition,  the 
snpjiorting  file  for  this  jjroposed  rule 
will  he  available  for  public  ins])(!ction, 
by  appointmeut,  during  normal  business 
hours,  at  the  Golumhia.  Missouri, 
Ecological  Services  Field  Office  (s(H!  FOR 
FURTHER  INFORMATION  CONTACT). 

Public  Meetings:  We  will  hold  a 
public  meeting  on  F(d)ruarv  1!),  2013, 
from  0:00  ]).m.  to  8:30  ji.m.  (Central 
Standard  Time),  at  the  Eagleville 
Gommunitv  Center,  10028  10th  St., 
Eagleville.  Mi.ssouri  04442.  and  on 
Imhruary  21, 2013,  from  0:00  j).m.  to 
8:30  p.m.  (G(;ntral  Standard  Time),  at 
the  Gixxm  City  City  Hall,  4  South  Green 
St.,  Gnum  City,  Mi.ssouri  03545. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Faul  McKenzie,  lush  and  Wildlife 
Biologist,  telejdione:  573-234-2132: 
facsimile:  573-234-2181.  Direct  all 
(jimstions  or  nKpuxsts  for  additional 
information  to:  TOFEKA  SHINER 
QUESTIONS,  U.S.  Fi.sh  and  Wildlife 
Service,  Ecological  .Services  Field 
Office.  101  Fark  DtiVille  Dr..  .Suite  B, 
Golumhia,  MO  05203.  Iknsons  who  use 
a  telecommunications  dcivice  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  .Services  (FIRS)  at 
800-877-833!). 

SUPPLEMENTARY  INFORMATION: 

Public  Gomments 

We  intend  any  final  rule  rcisulting 
from  this  projiosal  to  he  as  effective  as 
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j)()ssil)le.  Therefore,  we  invite  tribal  and 
g()V(!rninental  agencies,  the  scientific: 
community,  industry,  and  other 
interestcnl  parties  to  submit  comments 
or  recommendations  concerning  any 
as})(!ct  of  tins  ])roi)osed  rule.  Comments 
should  he  as  specific  as  possible. 

Prior  to  issuing  a  final  rule  to 
imphnnent  this  pro])os(;d  action,  we  will 
take  into  consideration  all  comments 
and  any  additional  information  we 
receive.  Such  communications  may  lc;ad 
to  a  final  rule  that  diffcirs  from  this 
propo.sal.  All  comments,  including 
commenters'  naincis  and  addresses,  if 
provided  to  us,  will  become  part  of  the 
supjjorting  rcicord. 

You  may  submit  your  comments  and 
materials  concerning  the  proposed  rule 
by  one  of  the  methods  listed  in  the 
ADDRESSES  secticni.  Comments  must  he 
submitted  to  hlfp://\\’\\’\v.rHgulat}ons.oov 
hcdore  11:59  p.m.  (Eastcnn  'rime)  on  the 
date  specified  in  the  DATES  section.  We 
will  not  consider  hand-delivcned 
comments  that  we  do  not  receive,  or 
mailed  comments  that  are  not 
postmarked,  by  the  date  specified  in  the 
DATES  section. 

We  will  post  your  entire  comment — 
including  your  ])ersonal  identifying 
information — on  htip:// 
w'ww.ivgiihitions.gov.  If  y{)u  provide 
personal  identifying  information  in  vour 
c:onnnent,  you  may  request  at  the  top  of 
your  document  that  we  withhold  this 
information  from  public  review. 
However,  w(;  cannot  guarantee  that  we 
will  he  able  to  do  so. 

Comments  and  materials  we  receive, 
as  well  as  sujqmrting  documentation  we 
used  in  j)reparing  this  proposed  rule, 
will  be  available  for  jjuhlic  inspection 
on  http://\\’\v\v. ivgiiIations.gov,  or  by 
apjjointment,  during  normal  business 
hours  at  the  LI.S.  Fish  and  Wildlife 
Service,  Columbia,  Mi.ssouri,  Ecological 
Services  Field  Office  (see  FOR  FURTHER 
INFORMATION  CONTACT). 

Public  Meetings 

We  will  hold  two  public  meetings  on 
the  dates  listed  in  the  DATES  .section  at 
the  addre.sses  li.sted  in  the  ADDRESSES 
section.  Persons  needing  reasonable 
accommodations  in  order  to  attend  and 
partici])ate  in  a  public  meeting  should 
c:ontact  the  Columbia,  Missouri, 
Ecological  Services  Field  Office,  at  the 
address  or  jjhone  number  listed  in  the 
FOR  FURTHER  INFORMATION  CONTACT 
.section  as  soon  as  possible.  In  order  to 
allow  sufficient  time  to  process 
reciuests,  j)lea.se  call  no  later  than  one 
week  before  the  meeting.  Information 
Rigarding  this  propo.sal  is  available  in 
alternative  formats  ujum  request. 


Peer  Review 

In  accordance  with  our  policv, 

“Notice  of  Interagency  Cooperative 
Policy  for  l^eer  Review  in  Endangered 
Species  Act  Activities,”  which  was 
l)ut)li,shed  on  )uly  1,  1994  (59  FR 
34270),  we  will  seek  the  exj)ert  o])inion 
of  at  least  three  a])|)ropriate  and 
independent  specialists  nigarding 
scientific  data  and  interpretations 
contained  in  this  propo.sed  rule.  We  will 
send  co|)les  of  this  proposed  rule  to  the 
peer  reviewers  immediately  following 
])uhlication  in  the  Federal  Register.  'The 
purpose  of  such  review  is  to  ensure  that 
our  decisions  are  based  on  .scientifically 
sound  data,  a.ssumptions,  and  analysis. 
Accordingly,  the  final  decision  may 
differ  from  this  jiroposal. 

Hackgroiind 

Sicitatory  and  liogalatoiy  Frainowork 

The  Topeka  shiner  was  listed  as 
endangereil  throughout  its  range  on 
December  15,  1998  (03  FR  09008),  and 
critical  habitat  was  designated  in  Iowa, 
Minnesota,  and  Nebraska  on  )ulv  27, 

2004  (09  FR  44730),  under  the 
Endangered  Species  Act  of  1973,  as 
amended  (10  IJ.S.C.  1531  vt  .seq.).  'I'he 
Act  provides  that  species  listed  as 
endangered  are  afforded  protection 
primarily  through  the  prohibitions  of 
section  9  and  the  reciuirements  of 
section  7.  Section  9  of  the  Act,  among 
other  things,  jjrohihits  the  lake  of 
endangered  wildlife.  “Take”  is  defined 
by  the  Act  as  hara.ss,  harm,  pursue, 
hunt,  shoot,  wound,  kill,  trap,  cajiture, 
or  collect,  or  attemjd  to  engage  in  any 
such  conduct.  Section  7  of  the  Act 
outlines  the  jjrocedures  for  Federal 
interagency  coojieration  to  conserve 
federally  li.sted  .spei;ies  and  protect 
designated  critical  habitat.  It  mandates 
that  all  Federal  agencies  use  their 
existing  authorititjs  to  further  the 
purposes  of  the  Act  by  carrying  out 
jjrograms  for  the  con.servation  of  listed 
.s])ecie.s.  It  also  states  that  Feileral 
agencies  must,  in  consultation  with  the 
Service,  ensure  that  any  action  they 
authorize,  fund,  or  carry  out  is  not  likelv 
to  jeo])ardize  the  continued  existence  of 
a  li.sted  species  or  result  in  the 
destruction  or  adver.se  modification  of 
designated  critical  habitat.  Section  7  of 
the  Act  does  not  affect  activities 
undertaken  on  j)rivate  land  unless  thev 
are  authorized,  funded,  or  carried  out  hv 
a  Federal  agency. 

The  1982  amendments  to  the  Act 
included  the  addition  of  section  l()(j), 
which  allows  for  the  designation  of 
reintroduced  ]K)j)ulations  of  li.sted 
species  as  “experimental  ])o])ulation.s.” 
Under  .section  l()(j)  of  the  Act  and  our 
regulations  at  50  CFR  17.81 ,  the  Service 


may  (hisignate  as  an  experimental 
population,  a  population  of  an 
endangered  or  threatemul  species  that 
has  been  or  will  h(!  relea.sed  into 
suitable  habitat  outside  the  .s])ecie.s’ 
curnml  range  (hut  within  its  probable 
historical  range,  absent  a  finding  hv  the 
Director  of  the  Service  in  the  extreme 
case  that  the  primary  habitat  of  the 
species  has  been  unsuitably  and 
irreversibly  altered  or  destroyed).  With 
the  experimental  poj)ulalion 
designation,  the  relevant  j)opulation  is 
treatrxl  as  threatemnl  for  ])urpose.s  of 
.section  9  of  the  Act,  regardless  of  the 
species’  designation  elsewhere  in  its 
range.  Section  4(d)  of  the  Act  allows  us 
to  adopt  whatever  regulations  are 
necessarv  and  advisable  to  provide  for 
the  con.servation  of  a  threatened  .s])ecie.s 
.so  the  treatment  of  an  NEF  as  a 
threatened  species  allows  us  broad 
discretion  in  devising  management 
j)rogram.s  and  .sj)ecial  regulations  for 
such  a  population.  In  these  situations, 
the  general  rijgulations  that  extend  most 
.section  9  prohibitions  to  thnnitened 
species  (50  UFR  17.31(a))  do  not  applv 
to  the  NEF,  and  the  10(j)  rule  contains 
the  prohibitions  and  exem])tion.s 
nece.ssarv  and  advisable  to  conserve  the 
NEF. 

Before  authorizing  the  relea.se  as  an 
ex])erimental  pojndation  of  any 
population  (including  eggs,  propagules, 
or  individuals)  of  an  endangered  or 
threatened  species,  and  before 
authorizing  any  necessary 
transportation  to  conduct  the  release, 
the  Service  must  find,  by  regulation, 
that  such  release  will  further  the 
conservation  of  the  species.  In  making 
such  a  finding,  the  Service  uses  the  best 
scientific  and  commercial  data  available 
to  consider:  (1)  Any  po.ssihle  adverse 
effects  on  extant  pojndations  of  a 
species  as  a  residt  of  removal  of 
individuals,  eggs,  or  propagules  for 
introduction  elsewhere:  (2)  the 
likelihood  that  any  such  experimental 
population  will  become  established  and 
survive  in  the  foreseeable  future;  (3)  the 
ndative  effec:ts  that  establishment  of  an 
ex|)erimental  population  will  have  on 
the  recovery  of  the  sjjecies;  and  (4)  the 
extent  to  which  the  introduced 
])opulalion  may  hi;  affected  by  existing 
or  anticij)ated  Federal  or  State  actions  or 
private  activities  within  or  adjacent  to 
the  experimental  population  area. 

Furthermore,  as  set  forth  in  50  (ik’R 
17.81(c),  all  regulations  designating 
ex])erimental  j)0])ulation.s  under  .section 
l()(j)  must  provide:  (1)  Ap])ro])riate 
means  to  identify  the  experimental 
population,  including,  hut  not  limited 
to.  its  actual  or  propo.sed  location, 
actual  or  anticipated  migration,  number 
of  specimens  relea.sed  or  to  be  released. 
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and  other  criteria  apj)roj)riate  to  identify 
the  experimental  j)0])nlation(s);  (2)  a 
finding,  hascnl  solely  on  the  best 
.scientific  and  commercial  data 
available,  and  the  supporting  factual 
basis,  on  whether  the  ex])erimental 
po])nlation  is.  or  is  not.  esscmtial  to  the 
continued  exi.stence  of  the  sjiecies  in  the 
wild:  (.3)  management  re.strictions. 
|)rotective  measurcjs.  or  other  special 
management  concerns  of  that 
])opnlation.  which  may  include  hut  ar(; 
not  limited  to.  measures  to  isolate  or 
contain  the  experimental  pojjulation 
d(;signated  in  the  regulation  from 
natural  |)oj)ulations;  and  (4)  a  process 
for  periodic  review  and  evaluation  of 
the  success  or  failure  of  the  release  and 
the  (iffect  of  the  release  on  the 
conservation  and  recovery  of  the 
species. 

Under  30  CFR  17.81(d),  the  Service 
iniKst  consult  with  approj)riate  .State  fish 
and  wildlife  agencies,  local 
governmental  entities,  affected  Federal 
agencies,  and  affectiul  private 
landowners  in  develojjing  and 
implementing  experimental  poi)ulation 
rules.  To  the  maximum  extent 
practicable,  .section  l()(j)  rules  njpresent 
an  agreement  between  the  .Service,  the 
affected  .State  and  F’ederal  agencies,  and 
|)ersons  holding  any  interest  in  land  that 
may  he  af  fected  by  the  establishment  of 
an  experimental  ])oi)nlation. 

Ua.scid  on  tin;  h(!st  .scientific  and 
commercial  data  available,  we  must 
determine  whether  the  ex])erimental 
population  is  essential  or  nonessential 
to  the  continued  existence  of  the 
species.  The  regulations  (30  (3‘’R 
17.80(h))  state  that  an  exjjerimental 
population  is  considered  essential  if  its 
loss  would  he  lik(;ly  to  ajjpreciahlv 
nulnce  the  likelihood  of  survival  of  that 
sj)ecies  in  the  wild.  All  other 
])opulations  are  considered 
nonessential.  We  have  determined  that 
this  j)roj)osed  experimental  j)opulation 
would  not  he  essential  to  the  continued 
exi.stence  of  the  species  in  the  wild. 

This  determination  has  been  made 
l)(!cau.se  poj)nlations  of 'Fopeka  .shiner  in 
the  northern  j)art  of  the  species’  range 
in  Minnesota  and  South  IDakota  are 
considered  secure  and  .some  have 
concluded  that  the  fish  is  resilient  to 
many  threats  identified  at  the  time  of 
listing  (.Service  200‘).  pp.  .32-33). 
Therefore,  the  .Service  propo.ses  to 
designate  a  none.ssential  experimental 
jiopulation  for  the  sjiecies  located  in 
three  areas  in  northern  Missouri. 

F’or  the  jmrjioses  of  section  7  of  the 
Act.  we  treat  an  NFP  as  a  threatened 
.species  when  the  NFF  is  located  within 
a  National  Wildlife  Refuge  or  unit  of  the 
National  Park  Service,  and  section 
7(a)(1)  and  the  Federal  agenev 


con.servation  nupdrements  of  section 
7(a)(2)  of  the  Act  ajiply.  .Section  7(a)(1) 
recjuires  all  Federal  agencies  to  use  their 
authorities  to  carry  out  iirograms  for  the 
conservation  of  li.sted  sjiecies.  .Section 
7(a)(2)  recjuires  that  Federal  agencies,  in 
consultation  with  the  .Service,  ensure 
that  any  action  authorized,  funded,  or 
carried  out  is  not  likely  to  jeojiardize  the 
continued  exi.stence  of  a  li.sted  sjiecies 
or  adversely  modify  its  critical  habitat. 
When  NFPs  are  located  outside  a 
National  Wildlife  Refuge  or  National 
Park  .Service  unit,  then,  for  the  jiurjio.ses 
of  .section  7.  we  treat  the  jiojiulation  as 
jirojio.sed  for  listing  and  only  .section 
7(a)(1)  and  .section  7(a)(4)  ajijily.  In 
these  instances,  NEPs  jirovide 
additional  flexibility  because  Federal 
agencies  are  not  required  to  consult 
with  us  under  section  7(a)(2).  .Sec:tion 
7(a)(4)  recjuires  Federal  agenenes  to 
c:cinfer  (rather  than  c:cin.sult)  with  the 
.Servicx!  on  ac:ticin.s  that  are  likely  to 
jeojiardize  the  continued  exi.stenc:e  of  a 
.sjiec;ies  jirojicised  to  he  listed.  'The 
results  of  a  cxinference  are  in  the  form 
of  conservation  recommendations  that 
are  ojitional  as  the  agenc;ies  c:arrv  out, 
fund,  or  authorize  activities.  Pecause 
the  NEP  is.  liv  definition,  not  es.sential 
to  the  continued  existenc:e  of  the 
.sjiec;ies,  the  efiec:ts  of  jircijiosed  actions 
on  the  NEP  will  generallv  not  rise  to  the 
level  of  jeojiardizing  the  c:cintinuecl 
exl.stenc:e  of  the  sjiecies.  As  a  result,  a 
formal  c;cinferenc:e  will  likely  never  he 
reejuired  for  Tojieka  shiners  estalilished 
within  the  NEl’  area.  Nonetheless,  some 
agenc:ies  voluntarily  confer  with  the 
.Servic:e  on  acitions  that  may  affec:t  a 
jirojicised  .sjiec;ies.  Ac:tivitie.s  that  are  not 
c;arriecl  out,  funded,  or  authorized  by 
Federal  agenc:ies  are  not  .sulijec;t  to 
jirovisions  or  recuurements  in  .sec:ticin  7. 

.Section  l()(j)(2)(C)(ii)  of  the  Ac:t  states 
that  c;ritic:al  habitat  shall  not  he 
designated  for  any  exjierimental 
pojiulation  that  is  determined  to  he 
ncmessential.  Ac:corclingly,  we  c:anncit 
designate  c;ritic:al  habitat  in  areas  where 
we  establish  an  NEP. 

Biological  Information 

'The  'Tojieka  shiner  is  a  small,  stout 
minnow.  ’This  shiner  sjiec:ies  averages 
1.3  to  2.3  inc:he.s  (in.)  (3.81-0.33 
centimeters  (c:m))  in  length  at  maturity, 
with  a  maximum  size  around  3  in.  (7.02 
c:m)  (.Servic:e  l‘)93,  ji.  4;  Servic:e  1998,  ji. 
09008;  Mis.sciuri  Dejiartment  of 
Conservation  (MD(',)  2010,  ji.  9).  The 
head  is  short,  and  the  mouth  does  not 
extend  lieyond  the  front  of  the  eve.  The 
eye  diameter  is  ecjual  to  or  slightly 
longer  than  the  snout.  All  fins  are  jilain 
exc;ept  for  the  tail  fin,  which  has  a 
c;hevrcin-.shaj)ecl  black  .sj)ot  at  its  base. 
Dor.sal  and  j)elvic  fins  ccach  c:c)ntain  8 


rays  (.Servic:e  19‘)3,  j).  4;  .Servic:e  1998, 
j).  09008;  MD(;  2010,  j).  9).  'The  anal  and 
j)ectoral  fins  ciontain  7  and  13  ravs 
resj)C!c;tively,  and  there  are  32  to  37 
lateral  line  .sc;alc!s.  Dorsally,  the  body  is 
olive  with  a  clistinc;t  dark  strijn; 
j)rec;c;cling  the  dorsal  fin.  A  chiskv  strijee 
runs  along  the  entire  length  of  the 
lateral  line  (.Service  19‘)3,  j).  4;  .Sc!rvic:e 
1998,  J).  09008;  MDC  2010,  j).  9).  The 
sc:ales  above  this  line  are  darkly 
outlincul  with  jngment,  aj)j)c;aring  c;rc).ss- 
hatc:hc!cl.  Below  the  lateral  line,  the  body 
lac;ks  jcigment,  aj)j)earing  silvery-white 
(Piliciger  1973,  j)j).  101-102;  Pflieger 
15)97,  J).  134;  .Servic;e  15)93,  j).  4;  .Servic:e 
15)5)8,  J).  09008).  Males  in  hrcceding 
c;onclition  have  orange-red  fins  and 
"cdieeks,"  and  the  dark  lateral  .strij)e 
cliffu.ses.  A  distinct  chevron-like  sjjot 
cixists  at  the  base  of  the  c:audal  fin 
(Pfliciger  15)73,  jjjj.  101-102;  POic^gc^r 
15)5)7,  J).  134;  .Service  15)5)3,  j).  4;  Servic:e 
15)5)8,  J).  09008). 

'roj)eka  shiners  sjiawn  in  jcool 
habitats  oveergreem  sunfish  (Lepoinis 
cyanellns]  and  orangcisjmtted  sunfish  (L. 
Innnilis)  nc!sts  from  late  Mav  through 
Julv  in  Mis.souri  and  Kansas  (Plliegc!!' 
15)7.3,  J).  102;  Pflic;gc;r  15)5)7,  j).  134; 

Kea  ns  15)83,  j)j).  8-5);  Kea  ns  and 
Bonneam  2002,  j).  135);  .Stark  et  al.  2002, 
j)j).  147-149).  Males  cistahlish  small 
territories  on  the  j)erij)hery  of  the.sc! 
ncasts.  It  is  unedear  to  what  extent 
'Tojeeka  shiners  are  obligated  to  .sj)awn 
over  sunfish  nests,  or  whether  they  c;an 
.suc:c:c!ssfully  utilize  othca’  silt-free  arccas 
as  sjjawning  sitccs.  In  a  fish  hatc:hery 
jconcl  environment,  Tojjccka  shiner 
jcroduction  was  grcaitly  enhanced  by  the 
introcluc-.tion  of  orange.sjiotted  sunfish 
(C'.ook  2011,  jiers.  exmnn.).  Toj)eka 
shinca's  fc;ed  jcrimarilv  on  insc;c:ts,  suc:h 
as  midgcis  (chironomids),  true  flies 
(dipterans),  and  mayflies 
(ej)hemeroj)teran.s),  hut  they  also  are 
known  to  feed  on  zoojdankton  suc:h  as 
claclocera  and  coj)Cij)ocla  (Keerns  and 
Bonneam  2002,  j).  138).  .Studies  from 
Minneasota  found  Tojjeka  shinc;r.s  to  he 
omnivorous,  ingcasting  a  significant 
amount  of  jdant  material  and  detritus 
along  with  animal  matter  (Dahle  2001, 
j)j).  30-32;  Hatch  and  Bcasaw  2001,  j)j). 
225)-230). 

Toj)eka  shiners  are  a  scdiooling 
sjjcades  found  in  mixed  sjaadcas  .scdiools 
c:onsi.sting  j)rimarily  of  rcalfin  (Lvthrnrns 
nnihratilis),  .sand  (Notropis  straminens), 
c:c)nnnon  (Lnxilus  cornntns).  and  red 
shiners  [Cvprinella  Intrensis],  and 
c.cmtral  .stonerollcas  ((iainpostonia 
anoinahnn)  (Pdic^geer  15)5)7,  j).  133;  Kerns 
and  Bonneau  2002,  j).  139).  Tc)j)eka 
shincers  live  a  maximum  of  3  years, 
although  fenv  survive  to  their  third 
summer  (Kerns  15)83,  j).  10;  Dahle  2001, 
pj).  30-31;  Kerns  and  Bonneau  2002,  j). 
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188).  Tojieka  sliiner  poi)iilations  apj)ear 
to  be  more  tolerant  tlian  other  native 
fish  .s])e(;ie.s  to  drought  conditions  in 
Kansas  (Minckley  and  (iross  15)55),  p. 

215;  Barl)er  15)88,  pp.  70-71;  Kerns  and 
nonnean  2002,  p.  188).  The  Topeka 
shiner  is  tolerant  of  high  water 
tein|)eratnre.s  and  low  dissolved  oxygen 
levels  (Koehle  200(>,  p.  20).  which  may 
in  i)art  account  for  the  Toj)eka  shiner's 
ap])ar(!nt  drought  condition  tolerance. 
Topeka  shiners  are  tyjncally  found  in 
small,  low  order,  ])rairie  streams  with 
good  water  (jiiality  and  cool 
tem])eratures.  These  stnunns  generallv 
flow  all  y(!ar;  how(;ver,  some  may 
become  intermittent  during  late  summer 
and  fall.  Pool  water  levels  and  cool 
temperatures  are  maintained  by 
percolation  through  the  .stream  bed, 
spring  flow,  or  groundwater  seepage 
when  surface  water  flow  ceases  in  these 
stream  reaches  (Mincklev  and  (iross 
15)55),  p.  212;  Pflieger  15)75,  p.  102; 
S(!rvice  15)5)8,  p.  5;  Service  15)5)8,  p. 
05)008).  Topeka  shiners  generallv 
inhahit  .streams  with  clean  gravel, 
cohhle,  or  sand  bottoms.  However, 
bedrock  and  clay  hard  pan  covered  hy  a 
thin  layer  of  silt  are  not  uncommon 
(Minckley  and  Cross  15)55).  p.  212). 

Topeka  shiners  are  found  in  pools  and 
runs,  and  only  rarelv  in  riflles.  In  the 
northern  portion  of  its  range  (Iowa. 
Minnesota,  and  South  Dakota),  the 
Topeka  shiner  is  frecpiently  found  in  off- 
channel  acjiiatic  habitat  ((’dark  2()()(),  ]). 

7;  Dahle  2001 ,  p.  8;  Berg  at  al.  2004,  p. 

1).  These  habitats  are  cdiaracterized  by 
lack  of  flow,  moderate  depth,  and 
substrate  comjjosed  of  a  thick  silt  and 
detritus  layer  (Dahle  2001.  p.  5);  Hatch 
2001,  ]).  41).  However,  such  off-channel 
habitat  is  rarely  found  along  ])rairie 
headwater  streams  in  Mis.sonri. 
Occasionally,  Topeka  shiners  have  been 
found  in  larger  streams,  downstrciam  of 
known  pojjidations,  presumably  as 
migrants  (Pflieger  15)75,  p.  102;  Service 
15)5)8,  pp.  .5-5);  Service  15)5)8,  j).  05)008). 
Dahle  (2001,  j).  85))  noted  that  the 
Topeka  shiner  is  a  multiple  clutch 
spawner  and  reported  that  relati\’e 
ahnndance  was  higher  in  off-c;hannel 
habitat  than  instream  habitat. 

The  To])eka  shiner  was  once 
wides])read  and  abundant  in  headwater 
.streams  throughout  the  (Central  Prairie 
Region  of  the  United  States.  The 
.sjjecies’  range  hi.storically  included 
much  of  Missouri,  Iowa,  and  Kansas,  as 
well  as  portions  of  Nebraska,  South 
Dakota,  and  Minnesota  (Bailev  and 
Allnm  15)02,  pj).  08-70;  Cross  15)70,  j). 
254;  Chlhert  15)88,  p.  817).  In  Mi.ssouri, 
Topeka  shiners  historically  occurred  in 
most  of  the  jjrairie  and  Ozark  border 
portions  of  north  and  central  Missouri. 
With  the  excejjtion  of  a  ])0])ulation 


known  from  (iedar  Cireek,  a  trihntarv  of 
the  Des  Moines  River  in  (dark  Coimtv 
(Mis.sis.sij)pi  River  basin),  all  Topeka 
shiiK!!'  po])nlations  in  Missouri  are 
known  from  the  Missouri  River  basin. 

The  species  once  occupied  portions  of 
the  Mis.sonri,  Crand,  Lamine.  Chariton, 
(irooked,  Des  Moines,  Lontre,  Middle, 
Hundred  and  Two,  and  Little  Bine  river 
basins  (MDC  2010,  p.  10).  .Since  15)40, 
the  species  has  been  extirpated  from 
many  Missouri  River  tributaries, 
including  Perche  Cheek,  Petite  .Saline 
('.reek.  Tavern  (ireek,  Anxvasst;  (hxjek. 
Middle  River,  Moreau  River,  .Splice 
(ireek,  .Slate  Cheek,  (h'ooketl  River, 
Fishing  River,  Shoal  Oeek,  Hundred 
and  Two  River,  and  Little  Blue  River 
watersheds  (Bailev  and  Allnm  15)02,  j))). 
05)-70;  Pllieger  15)’71,  p.  800;  MDC  2010, 
p.  10).  Topeka  shiners  were  last 
observed  in  the  following  Missouri 
streams;  Moniteau  Creek  headwaters  in 
C'ooper  and  Moniteau  Counties  (2008), 
Clear  Creek  (15)5)2)  and  a  tributary  of 
Heath’s  Oeek  (15)5)5)  in  C^ooper  and 
Pettis  C’.oimties,  Bonne  Femme  Creek 
watershed  in  Boone  County  (15)5)7). 

.Sugar  Oeek  and  tributaries  in  Daviess 
and  Harrison  Cioimties  (2008),  Dog 
Branch  in  Putnam  County  (15)5)0),  and 
("edar  Creek  in  (ilark  Ciounty  (15)87) 

(MDCi  2010,  ]).  10;  Novinger  2011,  pers. 
comm.).  It  is  presumed  Topeka  shiners 
are  extir|)a)ed  from  the  Bonne  Femme 
Creek  watershed  (MDCi  2010,  p.  10). 

The  Topeka  .shimn'  in  Missouri  exists 
in  highly  disjunct  jjopnlations  in  a 
small  fraction  of  its  historical  range. 
.Samjiling  specifically  for  Topeka 
shiners  during  the  earlv  15)5)Os  found 
this  species  at  only  15)  j)ercent  (14  of  72) 
of  historical  sites,  and  at  only  15  percent 
(20  of  180)  of  the  total  sites  sam])led  in 
Mi.ssouri  (Gelwicks  and  Brnenderman 
15)5)0,  p.  5).  Additionally,  the  remaining 
j)opnlations  were  fonncl  to  he  ,smaller 
than  they  had  been  recorded 
hi.storically.  For  example,  over  800 
Toj)eka  shiners  were  recorded  among  7 
locations  in  Bonne  Femme  Creek  from 
15)01  to  15)88.  However,  during 
comparable  surveys  within  the  same 
water.shed,  in  the  15)5)0.s,  onlv  six 
Tojjeka  shiners  were  identified  at  two 
locations  (Wiechman,  MDC  2012,  jjers. 
comm.).  The  isolation  and  small  size  of 
the  remaining  populations  makes  them 
highly  vulnerable  to  extir])ation. 
(airrently,  remaining  viable  poijulalions 
of  Topeka  shiners  can  he  consistently 
found  in  only  two  Missouri  stream 
systems;  Moniteau  Oeek  headwaters  in 
(k)oper  and  Moniteau  Counties,  and 
.Sugar  (ireek  headwaters  in  Daviess  and 
Harrison  Counties.  .Several  other 
streams  have  produced  samjjles  of  a  few 
individuals  in  the  ])ast  25  years,  hut 


these  occurrences  an;  based  on  a  very 
limited  number  offish  (MDC  2010,  p. 

10). 

Ef facts  of  Establishing  tha  Pioposad 
Nonassantial  Expariinantal  Population 
on  liacovary  of  tha  Spacias 

Restoring  an  endangered  or 
threatened  .sj)ecie.s  to  the  jjoint  where  it 
is  recovered  is  a  primary  goal  of  the 
.S(;rvice’s  endangered  species  jirogram. 
Although  a  .Service  recovery  plan  has 
not  been  issued  for  the  Topeka  shiner, 
the  MDC  devised  .State-.sj)ecific  recovery 
criteria  for  the  species  in  their  lO-year 
.Strategic  Plan  for  the  Recovery  of  the 
Topeka  Shiner  in  Mis.sonri  (MD(i  2010, 
p.  8).  The  recovery  goal  of  this  ])lan  is 
to  stabilize  and  enhance  Topeka  shiner 
nnmbers  in  Missouri  by  .securing 
populations  in  seven  .streams.  .Seven 
populations  would  be;  equivalent  to  one 
half  of  the  known  populations  .sampl(;d 
in  Mis.sonri  since  15)00.  Two  main 
criteria  were  established  to  accomplish 
the  goal:  (1)  Reduce  or  eliminate  major 
threats  and  re.store  suitable  habitat  in 
Moniteau  ('.reek  and  .Sugar  Oeek 
watersheds,  and  (2)  introduce  (or 
r(;introdnce)  and  e.stabli.sh  secure 
l)opnlations  in  five  additional  streams 
(MIXi  2010.  p.  8).  According  to  fisheries 
experts  with  the  Mi.ssouri  Dejiartment  of 
(Conservation  and  as  outlined  in  MlXC’s 
strategic  plan,  the  designation  of  a 
Topeka  shiner  NEP  in  Mis.sonri  is 
necessary  to  e.stahlish  new  poi)nlation.s 
in  the  .State  (MDC  2010.  p.  20). 

The  MDC  (2011a.  pp.  1-2;  2011b.  pp. 
2-8;  2011c.  p.  8)  established  six  criteria 
for  identifying  possible  reintroduction 
sites  in  Missouri:  (1)  Proj)agation  and 
relea.se  sites  are  to  be  under  jinblic 
ownership;  (2)  ownership  involves  a 
partner  committed  to  conservation;  (8) 
pro])osed  relea.se  sites  are  within 
relatively  close  proximity  to  existing 
Topeka  shiner  po])nlation.s:  (4)  proposed 
release  sites  are  within  the  overall 
historical  range  of  the  species  in 
Mis.sonri;  (5)  the  overall  condition  of  the 
.stream  (e.g..  land  use.  environmental 
j)arameter.s,  .stream  hank  and  channel 
stability,  ecological  and  biological 
integrity)  and  water.shed  is  .suitable:  and 
(8)  the  perceived  likelihootl  of  sncce.ss 
of  the  reintrodnetion  is  high  because 
then;  are  no  physical  barriers  that  will 
prevent  the  species  from  inhabiting 
these  sites.  VVe  have  selected  high 
quality  .streams  for  proposed 
reintrodnetion  that  will  siq)port  growth, 
survival,  and  natural  reproduction.  .Sites 
selected  are  also  deemed  to  be  ad(;quate 
to  facilitate  expansion  {)f  reintroduced 
populations. 
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Experimental  Population 

13as(!(l  on  criteria  outlined  above  lor 
reintroduction  .sites.  Little  ('.reek 
headwaters  in  Harrison  (iounty.  Last 
Fork  Big  Muddy  (ireek  in  (Jentrv, 
Harrison,  and  Worth  (ionnties:  and 
tributaries  of  Sj)ring  Creek  in  Adair. 
Putnam,  and  Sullivan  Counties  have 
h(!en  identified  for  initial  release  efforts 
(MDC  2010.  j)j).  27-31).  Although  no 
historical  rcjcords  exist  of  Topeka  shiner 
in  the  selected  reintrodnction  sites,  it  is 
likely  that  the  sjjecies  once  inhabited 
these  waters.  Onr  conclusion  is  ha.sed 
on  the  following:  (1)  The  s])ecies  was 
historically  known  from  adjacent 
watersheds — Little  Creek  and  Big 
Muddy  Creek  are  located  approximately 
lO-lo'air  miles  (mi.)  (2.5. 7.5-30. .58  air 
kilometers  (km))  from  extant  sites  in 
Harrison  County,  Missouri  (Wiechman 
2012.  pers.  comm.),  and  the  S])ring 
Creek  watershed  in  Adair,  Putnam,  and 
Sullivan  Counties  is  located 
a|)proximately  11  air  mi.  (17.7  air  km) 
(Novinger  2012.  pers.  comm.)  from  a 
historical  location  in  Putnam  County, 
Mis.sonri;  (2)  habitat  is  identical  or 
similar  to  currently  occn])ied  sites  in 
Harrison  Conntv.  Mis.sonri;  and  (3)  the 
proj)osed  reintrodnction  sites  have 
suitable  habitat  necessary  for  the 
successful  establishment  of  the  s])ecies 

(Mix;  2011a,  pj).  1-2). 

The  reintrodnction  areas  would 
include  both  i)t)n{l  (similar  to  off- 
channel  habitats  u.sed  by  the  species 
elsewhere  within  its  range)  and  .stream 
habitats.  Initial  donor  populations  of 
Topeka  shiner  would  originate  from 
extant  sites  in  Sugar  (ireek.  Harrison 
Clonnty,  and  he  j)ropagated  at  MIXi's 
I.,ost  V'alley  Hatcherv  in  Warsaw, 
Missouri.  Future  ca])tive-hreeding  of  the 
Topeka  shiner  would  occur  in  pond 
habitats,  and  the  progeny  wouhl  he  used 
to  stock  the  NLP  streams  rather  than 
continual  u.se  of  the  Lost  Valley 
Hatchery  (Novinger  2012,  pers.  comm.). 
'I’lie  .snhse(|U(!nt  n.se  of  pond  fish  for 
ongoing  reintrodnction  efforts  would  he 
dependent  u])on  the  success  of 
j)ropagation  efforts  at  The  Nature 
Conservancy's  Dunn  Ranch,  MlXi’s 
Pawnee  Prairie  Natural  Area  (NA).  and 
MIX'.’s  Union  Ridge  Con.servation  Area 
((;A)  (see  below)  (Novinger  2012,  pers. 
comm.). 

Idttle  Oeek 

Little  Oeek  is  a  tributary  to  West  Fork 
Big  (ireek  in  the  greater  (hand  River 
drainage.  The  j)roposed  NEP  j)ortion  of 
the  watershed  is  located  in  the 
headwaters  of  Little  Oeek  and  is 
estimated  at  7.(){)0  acres  (ac)  (307.5 
hectares  (ha)).  The  anxi  extends  from  the 


backwaters  of  Harrison  County  Lake, 
u]).stream  to  the  headwaters  of  Little 
Creek,  and  includes  all  tributaries  in 
this  reach  from  the  reservoir  to 
headwaters.  .Specific  reintrodnction 
sites  would  he  located  in  select  jionds 
(greater  than  8  feet  (2.44  m)  deep)  and 
in  headwater  stream  reaches  on  Dunn 
Ranch,  which  is  owned  and  operated  by 
The  Nature  (ionservancy  (TNCi).  Dunn 
Ranch  compri.ses  the  upper  half  of  the 
waterslKul,  and  it  has  sev(;ral 
characteri.stics  that  promote  a  succ;e.ssful 
reintrodnction  program  (e.g..  land 
manag(!ment  within  the  watershed  is 
excellent)  (MD(;  2011a,  p.  2).  Harrison 
C.onnty  Lake  (280  ac)  (113.1  ha)  is 
identified  as  the  downstream  extent  of 
the  i)ropo.sed  NEP  h(;cause  it  supports  a 
popular  sport  fishery  with  abundant 
predator  fishes  (largemouth  bass, 
crappie.  channel  catfish),  which  greatly 
limit  the  potential  for  downstream 
migration  of  cyprinid  species  (MIX! 
2011a.  p.  2).  Little  Creek  is 
aj)j)roximately  10  air  miles  (mi.)  (2.5.75 
air  kilometers  (km))  from  extant  sitixs  in 
Harri.son  C.onntv.  Mi.ssonri  (Wiechman 
2012,  p(!rs.  comm.).  A  phy.sical  harrier 
in  Harrison  County  Lake  downstream  of 
the  projio.sed  reintrodnction  site  would 
j)revenl  the  mixing  of  wild  and 
reintrodnccul  po|nilations  of  Topeka 
.shiners  (MDC  2011a,  p.  7). 

Big  Muddy  ('.reek 

Big  Muddy  (irecik  is  a  tributary  to  the 
Ea.st  Fork  Crand  River  drainage  and  its 
watershed  cov(!rs  44.339  ac.  Land  n.se  is 
l)r(Hiominately  grassland  (00  ])ercenl), 
containing  minor  com])onents  of 
crojiland  (10  j)ercenl)  and  deciduous 
fore.st  (15  percent).  Oopland  is 
concentrated  in  the  bottomland  along 
the  mainstem  of  Big  Muddv  (ireek. 
Crasscul  uplands  are  mostly  used  for 
cattle  grazing  and  hay  jiroduction. 
Headwaters  of  Big  Muddy  Creek  (ujjper 
33  percent  of  watershed)  lie  within  the 
Crand  Riv(;r  (irasslands  (lonservation 
Oj)portnnity  Area  (CRCCOA).  Two 
notable  properties  within  the  CRCfiOA 
portion  of  Big  Muddy  Creek  include 
MDfi’s  Pawnee  Prairie  Natural  Area 
(NA)  (470  ac)  (192  ha)  and  TN(T.s 
Pawnee  Prairie  (500  ac)  (202  ha),  which 
are  cooperatively  managed  for  native 
])rairie  and  associated  wildlife  (MIX! 

20111),  pp.  1-2). 

The  10-year-old  CRC(;Oy\  covers 
approximately  70.000  ac  (28,327  ha)  in 
northern  Missouri  and  southern  Iowa, 
with  ai)])roximately  14.800  ac  (5,989  ha) 
(21  j)ercent)  located  within  the  Big 
Muddy  (ireek  basin.  In  northern 
Missouri,  CRCXiOA  is  helieved  to  have 
the  greatest  j)otential  to  restore  a 
functioning  tallgrass  ])rairie  ecosy.stem 
on  a  landscape  scale.  The  MDC,  TNC, 


the  Iowa  Dej)artment  of  Natural 
Resources,  the  Natural  Re.sources 
Conservation  .Service,  the  .Service,  and 
interested  private  landowners  are 
working  cooperatively  to  restore  prairie, 
promote  .soil  con.servation  practices,  and 
enhance  habitat  for  prairie  chickens  in 
this  area.  Prescribed  burning  is 
t;ommonly  used  to  help  meet  these 
objectives.  Experimental  i)atch-hurn 
grazing  on  Pawnee  Prairie  NA  is  also 
being  evaluated  by  MIX!  and  Iowa  .State 
University  (MD(;  2()llh,  |).  2). 

The  eastern  side  of  MlXl's  Emmet  and 
Leah  .Seat  Memorial  (.Seat)  (kniservation 
Area  (("A)  (2,930  ac:)  (821  ha)  is  located 
within  the  Little  Muddy  Creek  basin,  a 
lower  sub-basin  to  Big  Muddy  Creek. 
Little  Muddy  Creek  basin  is  located 
outside  the  CRCCdA.  .Seat  CA  is  a 
mixture  of  old  field,  grasslands, 
cro])land,  and  woodland  habitats.  The 
area  features  public  hunting  (deer, 
turkey,  cjuail,  small  game),  ])rindtive 
cam])ing.  an  archerv  range.  19  fishable 
ponds  (totaling  13  ac),  and  a  permanent 
stream.  The  area  is  managed  i)rimarilv 
for  upland  game  hunting  (MDC,  2011b, 

p.  2). 

The  Big  Muddy  ('.reek  watershed, 
from  its  confluence  with  East  Fork 
Crand  River  upstream  through  all 
headwaters,  is  included  in  the  ])roposed 
NEP  area  for  the  following  reasons:  (1) 
'I’here  are  no  known  fish  barriers;  (2) 
there  are  no  reservoirs  (exce])t  small 
farm  ponds)  with  abundant  j)redator 
fishes;  and  (3)  stream  size  remains 
relatively  small  with  habitat  conditions 
comparable  to  tho.se  found  in  reaches  of 
.Sugar  C.reek  where  Toj)eka  shiners 
oc:cur.  Big  Muddy  Creek  is 
approximately  19  air  miles  (mi.)  (30.58 
air  kilometers  (km))  from  extant  sites  in 
Harrison  County,  Mis.sonri  (Wiechman 
2012,  j)ers.  comm.).  East  Fork  Crand 
River  is  believed  to  effectively  limit  the 
l)otential  for  downstream  migration  o( 
cyprinids  given  its  higher  densities  of 
])redator  fishes  (predondnantly  channel 
catfish)  and  minimal  cover  for  small  fish 
(MDC  2011b,  p.  2).  A  physical  barrier  in 
the  Ea.st  Fork  of  the  Grand  River 
downstream  of  the  proi)osed 
reintrodnction  site  woidd  ])revent 
mixing  of  wild  and  reintroduced 
])o|)nlation.s  of  Topeka  shiners  (MIX; 
2011b.  p.  9). 

.Spring  Creek 

.Spring  (ireek  is  a  tributary  to  the 
C.hariton  River,  and  its  watershed  covers 
90,899  ac  (24,932  ha).  Land  use  is 
essentially  limited  to  deciduous 
woodlancls  (41  percent)  and  gra.ssland 
(39  perceid).  with  only  10  ])ercent 
cropland.  (;ro])land  is  concentrated  in 
the  bottomland  along  the  main.stem  of 
.Sju  ing  Creek  and  in  the  n])per 
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watershed  in  the  llnionville  Plains. 
Gras.sed  iij)lands  are  mostly  iiscul  for 
cattle  grazing  and  hay  ])roduction.  The 
Union  Ridge  Conservation  Opportunity 
Area  (IIR(X)A)  and  tin;  Spring  Creek 
Priority  Watershed  (SCPW)  encompass 
roughly  75  |)ercent  of  the  S])ring  Creek 
watershed.  MDC  ownership  within  the 
watershed  includes  Morris  Prairie  CA 
(187  ac)  (87  ha).  Dark  Hollow  NA  (31.5 
ac)  (127  ha).  Union  Ridge  CA  (8,110  ac) 
(3,282  ha),  and  ShoemaLn'  CA  (259  ac) 
(104  ha).  Morris  Prairie  NA  (47  ac)  (19 
ha)  and  Spring  Creek  Ranch  NA  (1 .789 

ac)  (718  ha)  are  loc;ated  within  the 
honndaries  of  Morris  Prairie  CA  and 
Union  Ridge  CA,  resjjectivelv.  These 
j)rop(!rties  are  managed  for  native 
prairie-savanna-woodlami  and 
associated  wildlife  (MDC  2011c,  p.  1). 

The  Spring  Creek  watershed,  from  its 
confluence  with  the  Chariton  River 

n] )stream  through  all  headwaters  is 
included  in  the  ))roj)Osed  NEP  area  for 
the  following  rea.sons:  (1)  There  are  no 
known  fish  harriers:  (2)  there  are  no 
reservoirs  (exce])t  small  farm  ponds) 
with  ahnndant  predator  fishes:  and  (3) 
.stream  size  remains  relatively  small, 
with  habitat  conditions  comparahle  to 
tho.se  found  in  reaches  of  Sugar  Creek 
where  To])eka  shiners  occur.  The  .S])ring 
Creek  watershed  in  Adair,  Ihitnam,  and 
Sullivan  Counties  is  located 
aj)proximately  47  air  mi.  (75.84  air  km) 
(Wiechman  2012,  pers.  comm.)  from 
extant  sites  in  Harrison  County,  and  tin; 
.Spring  Creek  locations  are  not  in  any 
watershed  where  there  are  extant 
records  of  Topeka  shiner  (MIXi  2011c, 
])p.  8-11).  The  Chariton  River  is 
l)elieved  to  effectively  limit  the 
potential  for  downstream  migration  of 
To|)eka  shiners  given  its  higher 
densities  of  predator  fishes 
(predominantly  channel  catfish)  and 
minimal  cover  for  small  fish  (MDC 
2011c,  p.  2). 

Initial  reintrodnction  sites  for  Tojieka 
.shiners  would  he  in  at  least  six  ponds 
and  all  .suitable  stream  reaches  on 
MDC’s  Union  Ridge  CA.  Subsequent 
monitoring  of  Topeka  shiners  would  he 
re.stricted  to  the  middle-Spring  Creek 
.snh-hasin  of  the  Spring  Creek 
watershed.  Within  S])ring  Creek,  this 
.snh-hasin  is  believed  to  offer  the  greatest 
])otential  to  establish  a  self-sustaining 
])opnlation  of  Tojieka  shiners,  and  the 
smaller  size  of  the  middle-Sj)ring  Creek 
snh-hasin  akso  allows  for  regional 
Fisheries  staff  to  rea.sonahlv  comjdete 
monitoring  efforts  and  evaluate  sncce.ss 
(MDC  2011  c,  ]).  2). 

Likelihood  of  Population  Estuhlishnwnt 
and  Survival 

A  subset  of  the  j)onds  on  Dunn  Ranch, 
Pawnee  Prairie,  and  Union  Ridge  CA 


determined  to  he  suitable  for  the 
pro])agation  of  Topeka  shiners  would  he 
treated  with  rotenone  to  remove 
potential  jiredators  prior  to  stocking 
(MDC  20na.  ]).  2:  MDC  2001  ih,  p.  2: 
MDC  2011c,  j).  3).  .Spawning  gravel 
would  also  he  addtid  to  littoral  areas  (0- 
1  meter  dee])).  The  success  of 
re])rodnction  in  these  ponds  would  he 
com])ared  to  ])onds  with  hare  .soil 
bottom  types  that  did  not  receive 
spawning  gravel.  Reducing  j)redators 
and  increasing  .si)awning  success  should 
increase  the  likelihood  of  poj)nlation 
establishment  and  survival. 

Addressing  (Jauses  of  Extirpation 

There  are  ap])arently  numerous 
reasons  for  the  det:line  of  the  Topeka 
shiner  throughout  its  range.  Reductions 
and  tli.sa])])earance  of  many  Toj)eka 
shiner  populations  ajjpear  to  he  related 
to  a  combination  of  ])hysical 
degradation  of  habitat  and  species 
interactions  (MDC  2010,  j).  11).  Phvsical 
degradation  of  habitat  is  |)rimarily 
related  to  patterns  of  land  use  including 
de.struction,  modification  and 
fragmentation  of  habitat  resulting  from 
siltation,  reduced  water  (juality, 
tributary  im])oundmeut,  and  reduction 
of  water  levels  (MDC  2010,  j).  11).  These 
habitat  alterations  may  have  been 
caused  by  intensive  agriculture, 
urhauizatioii,  and  highwav  construction 
(Minckley  and  Cross  1959.  p.  218:  Cross 
and  Mo.ss  1987,  p.  185:  Pflieger  1997,  j). 
l‘)9:  Tabor  1992,  pj).  38-39:  MDC  2010, 
j).  11).  Hayle.ss  et  al.  (2003,  p.  47)  found 
that  generallv  good  water  (juality  and 
habitat  prevailed  in  the  Moniteau  Creek 
watershed,  where  the  largest  remaining 
j)0])ulation.s  of  the  Topeka  shiner 
persist.  No  overall  ])attern  relating 
Topeka  shiner  distribution  and  water 
quality  was  detectable:  however,  the 
To])eka  shiner  has  never  been  observed 
in  suh-hasins  of  the  watershed 
characterized  by  chronic:ally  extreme 
levels  of  urbanization,  nutrient 
additions,  and  turbidity.  Construction  of 
watershed  impoundments  that  limit 
sediment-ilu.shing  flows  and  j)rovide  a 
source  of  ])i.scivorou.s  ])redator.s.  low'- 
water  crossings  that  obstruct  animal  and 
j)article  ])a.s.sage,  and  reduction  of 
groundwater  levels  resulting  from 
irrigation  may  have  akso  contributed  to 
the  Topeka  shiner’s  decline  (Layher 
1993,  pp.  1.5-17:  Tabor  1992,  p.  39: 
Pflieger  1997,  p.  155:  Schrank  et  ah 
2001,  p.  419:  Mammoliti  2002,  ]).  2: 

MDC  2010,  ]).  11).  Species  interactions, 
such  as  ])redatiou  and  competition  with 
other  fishes,  have  likely  played  a  role  in 
the  decline  of  the  Toj)eka  shiner  in 
portions  of  its  range.  Stocking  ])iscivores 
such  as  largemouth  bass  [Mierofderus 
scdnioides),  crai)pie  (Poinoxis  spj).),  and 


hluegill  (Lepomis  inacrochirus)  in  ponds 
constructecl  in  watersheds  containing 
the  Topeka  shiner  has  probably 
accelerated  the  decline  of  the  To])eka 
shiner  through  predation  (MDC  2010,  ]). 
11).  Additionally.  Pflieger  (1997,  j).  155) 
suggested  that  the  introduced 
hlack.stri])e  to])miunow  (Eundulus 
notatus)  and  western  moscpiitofish 
[dainbusia  affinis)  likely  compete  with 
the  Topeka  shiner  for  food. 

The  To])eka  shiner  in  Missouri  has 
declined  in  the  presence  of  largemouth 
bass,  hluegill.  and  hlackstripe 
topminnow,  and  this  decline  coincided 
with  the  decline  of  other  fishes 
c:onsidered  generally  tolerant  of  j)oor 
physical  and  chemical  conditions  hut 
intolerant  of  species  interactions 
(Winston  2002,  p.  249).  Schrank  et  al. 
(2001,  p.  413)  noted  that  sites  where  the 
To])eka  shiner  had  been  extirj)ated  in 
Kansas  had  a  greater  numher  of  .small 
im])oundment.s  in  the  watershed,  longer 
j)ools,  higher  catch  per  effort  of 
largemouth  bass,  and  higher  species 
diversity  by  trophic  guild  and  richness 
couqjared  to  sites  where  the  Toj)eka 
shiner  was  extant.  Dahle  and  Hatch 
(2002,  J).  3)  determined  the  threat  of 
predation  of  Topeka  shiners  hv 
])iscivorou.s  fish  (including  largemouth 
l)ass)  in  .southwe.st  Minnesota  streams 
was  low  due  to  the  rarity  of  such 
predators. 

Other  unidentified  factors  may  he 
responsible  for  the  lo.ss  of  the  Topeka 
shiner  from  some  streams  and  for 
localized  undocumented  fish  kills. 
Further  study  is  needed  to  determine 
the  relative  significance  of  habitat 
degradation  versus  species  interactions 
as  cau.ses  for  the  decline  of  the  Topeka 
.shiner.  Koehle  (2008,  j).  28)  found 
Topeka  shiners  to  he  tolerant  of  high 
water  tenqieratures  and  low  dissolved 
oxygen  levels.  Additional  experimental 
studies  would  he  j)articularly  useful  to 
elucidate  the  ])hysiological  tolerances 
and  behavior  of  the  Topeka  shiner  in 
addition  to  comj)arisons  of  the 
hydrology,  water  chemistry,  ph.ysical 
habitat,  land  u.se  practices,  and  fish 
communities  in  areas  where  the  .s])ecie.s 
})er.si.sts  and  where  it  has  been 
extiruated  (MDU  2010,  o.  11). 

All  proposed  reintroouction  sites  are 
on  public  land,  and  are  j)roperly 
managed  to  prevent  j)otential  cau.ses  of 
extirpation  (Pflieger  1997,  pp.  154-155). 
In  addition  to  implementing 
management  techniques  that  will 
sustain  headwater  ])rairie  .stream 
habitat,  efforts  have  been  undertaken  to 
eliminate  ])otential  j)redation  by 
nonnative  piscivorous  fish  (MDCi  2010, 
pp.  28-31).  Ponds  on  Dunn  Raiu:h. 
Pawnee  Prairie  NA,  and  Union  Ridge 
CA  determined  to  he  suitable  for  the 
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propagation  of  Topeka  shiiKMS  were 
treated  with  rotenone  during  tlie 
summer  of  2011.  to  remove  potential 
j)i.st;ivorous  predators  ])rior  to  stocking 
(MDC  2011a,  j).  2:  MDC  200111),  p.  2: 
mix;  2011c.  ]).  3).  Ponds  would  he 
iDgularly  monitored  to  a.sse.ss  success  of 
removal  oj)erations.  Additional 
treatments  would  he  provided  if  needed 
to  ensure  ponds  are  free  of  fish 
|)redators  before  any  stocking  takes 
place.  Such  actions  .shonld  improve  the 
j)rol)al)ility  of  succe.ss  of  reintroduction 
efforts.  Ponds  on  j)roj)osed 
reintroduction  areas  used  in 
j)ropagation  efforts  wonld  likely 
duplicate  off-channel  habitats  occupied 
by  Topeka  shiners  elsewhere  within  the 
sj)ecies’  range  (MIX;  2010,  |).  20).  The 
use  of  such  ponds  in  pro))agation  efforts 
wonld  serve  as  refugia  for  Topeka 
shiners  during  extreme  drought  and 
may  jirovide  excellent  sources  of  intra- 
hasin  transfers  to  jjromote  j)opulation 
exj)an.sion  (MDC  2011a.  j).  2). 

/fe/eo.se  Procad uws 

Initial  donor  populations  of  To])eka 
shiner  would  f)riginate  from  extant  sites 
in  Sugar  Creek,  Harri.son  County,  and 
from  fish  ])ropagated  at  MIX;’s  Lost 
Valley  Hatchery  in  Warsaw.  Missouri. 
Propo.sed  NRP  reintroductions  would 
include  pond  and  stream  habitats 
within  the  Little  Creek,  llig  Muddy 
(;reek.  and  S])ring  (;reek  watersheds. 
(;aptive-reared  fish  would  he  stocked 
into  stream  and  ])ond  habitats  hv  MDC 
fisheries  personnel.  (;ooperators  include 
mix;,  TN(;.  and  the  Service.  Toj)eka 
shiners  that  are  suhse(|uentlv  and 
successfully  reared  in  ponds  on  Dunn 
Ranch.  Pawnee  Prairie  NA.  and  the 
Union  Ridge  CA  would  he  placed  into 
j)roj)o.sed  stream  habitats  following 
established  stocking  i)rotocols  desca  ihed 
in  the  reintroduction  plans  (MDC;  2011a, 
201  ih.  and  2011c).  We  do  not  anticipate 
that  the  removal  of  fish  would  have  a 
deleterious  effect  on  the  genetics  of  the 
species,  because  only  a  samj)le  of 
'roj)eka  shiners  in  Sugar  Creek  would  he 
collected. 

Pdianuders  To  Assess  the  Success  of  the 
lieintrodiiction 

•Sampling  .Sites 

Information  on  fish  sj)ecies 
com|)osition  and  simple  stream  habitat 
conditions  would  he  collected  at  sites 
throughout  the  j)roj)o.sed  NLP  portion  of 
the  Little  C;reek,  Big  Muddy  (’.reek,  and 
•Sjn  ing  (;reek  watersheds  jn  ior  to  initial 
.stockings.  Twenty-five  sites  with  3 
|)ools  per  site  that  are  at  least  200  meters 
(m)  in  length  would  he  selected  using  a 
(ieneralized  Random  Te.ssellation 
•Stratified  (CRT.S)  design  [http:// 


\v\v\\’.e})a.gov/nheerl/(inu/desi<’ning/ 

design_intro.htm)- 

Fish  .Sampling 

Each  j)ool  would  he  sam|)led  once 
with  a  1.5-foot  (ft)  (4.57-m)  x  0-ft  (1.83- 
m),  one-eighth-inch  (0.32-centimeters 
(cm))  mesh  drag  seine  to  collect  fish.  To 
he  more  effective  in  narrow  ])ools 
(width  less  than  0  m),  the  net  may  he 
shortened  to  facilitate  .sam])ling.  Two 
nets  hauled  side-hy-side  would  he  used 
for  wide  ])ools  between  10  and  20  in  in 
width.  All  species  present  in  a  catch 
would  he  identified  and  categorized  by 
ajiparent  relative  abundance:  “low”  is 
defined  by  low  apjiroximate  numher 
(fewer  than  10  fish)  and  low 
approximate  jiercent  of  total  catch  (le.ss 
than  5  jiercent);  “medium”  (10-50  fish, 
less  than  25  percent):  or  “high”  (greater 
than  50  fish,  greater  than  25  jiercent). 
Presence  of  juvenile  Tojieka  shiners 
(le.ss  than  40  millimeters  (mm)  total 
length)  would  he  noted  as  an  indication 
of  spawning  at  each  site. 

Habitat — Habitat  variables  to  he 
measured  in  the  field  in  each  pool 
inchule:  (ilohal  Positioning  .System 
(GP.S)  coordinates  at  the  downstream 
edge  of  the  |)ool  using  Universal 
Transverse  Mercator  North  American 
Datum  of  1983  (IJTM  NAD83);  water 
temperature  and  conductivity 
(measured  with  a  handheld  meter, 
indicates  ion  concentration  and  relative 
degree  of  water  re|)lenishment);  pool 
length  and  re])resentative  jjool  width 
(measured  with  rangefinder  or  meter 
stick),  and  maximum  dej)th  (via  meter 
stick  or  similar);  visual  assessments  of 
the  relative  amount  of  silt  or  organic 
debris  covering  the  stream  bottom  (1  = 
almost  none,  2  =  thin  layer.  3  =  thick 
layer)  and  overall  substrate  type/ 
coarseness  (1  =  clay  or  bedrock.  2  = 
small  rock  less  than  128  mm  diameter/ 
cobble,  3  =  large  rock  greater  than  128 
mm):  degree  of  pool  isolation  (1  = 
intermittent  or  i.solated,  2  =  continuous 
or  interconnected  by  flowing  water 
habitat):  Juid  overall  level  of  seining 
difficidty  (1  =  not  difficnlt,  2  = 
difficult).  Visual  assessments  and  level 
of  difficulty  would  he  based  on 
con.sensns  of  the  sampling  crew.  An 
ada])tive  monitoring  a])])roach  would  he 
used  to  assess  the  NEP  po])ulation 
numbers  and  habitat  variables; 
adjustments  would  he  made,  if 
nec:es.sary.  after  assessing  the  monitoring 
techni(|nes. 

Initial  .Stocking 

Ponds — To])eka  shiners  would  he 
stocked  at  a  rate  of  500  fish  per  acre  in 
designated  ponds  at  proj)o.sed 
reintroduction  sites  on  public 
j)ro])erties.  All  fish  would  come  from 


either  .Sugar  Creek  (Harrison  (;ountv)  or 
tho.se  ])ro])agated  at  MD(;’s  Lost  Valley 
Hatchery.  Additionally,  orangespotted 
sunfish  wonld  he  stocked  in  each  pond 
at  a  rate  of  25  to  50  fish  per  acre.  The 
.source  of  the  sunfish  would  preferably 
he  from  .Sugar  (’.reek  hroodstock 
propagated  at  MIX;'s  Lost  V'alley 
Hatchery  or  another  local  basin  within 
the  greater  Grand  River  watershed. 

Green  sunfish  (al.so  from  local  basins) 
may  he  substituted  to  meet  desired 
•Stocking  rates  for  sunfish  if  ade(]uate 
numhers  of  orangesj)otted  sunfish 
cannot  he  reasonably  collected. 

Stream  Peaches — Tt)])eka  shiners 
would  also  he  slocked  in  suitable  stream 
reaches  within  the  NEP  area  on  ])uhlic 
proj)erties  at  a  minimum  rate  of  5.000 
fish  ])er  mile.  Based  on  monitoring  data, 
a  need  for  stocking  sunfi.sh  would  he 
determined  for  selected  stream  reaches 
on  public  proj)erties.  .Sources  of  Topeka 
shiners  and  sunfish  would  he  the  same 
as  de.scrihed  above  for  the  ponds. 

.Supplemental  .Stoc:king 

.Supj)lemenlal  stockings  of 'I'opeka 
shiners  or  sunfish  would  he  conducted 
for  j)onds  or  .selected  .stream  reac:hes  on 
public  pro])ertie.s  within  the  greater  NEP 
portion  of  Little,  Big  Muddy,  and  Spring 
creeks,  if  necessary.  (;riteria  for  such 
stot;kings  would  he  determined  hv  MIX; 
fisheries  personnel  as  needed  and 
nece.ssary  to  meet  reintrodnclion  goals 
outlined  in  MIX;’s  lO-year  Action  Plan 
for  the  To])eka  .Shiner  (MlX;  2010,  pp. 
29-35).  .Sni)plemental  stocking  rales  in 
ponds  and  streams  would  occur  at  the 
same  rates  described  for  initial  stockings 
above. 

Effects  on  Extant  Populations 

Individual  Topeka  .shiners  used  to 
establish  an  exj)erimenlal  ])opidation 
would  he  supplied  by  MDG’s  Lost 
Valley  Hatchery  in  IVarsaw,  MO, 
j)ropagated  under  the  Federal  Fish  and 
Wildlife  Permit  #TE71730A.  The  donor 
population  for  the  Lost  Valley  Hatchery 
is  from  sites  in  .Sugar  Greek,  Harri.son 
C’.ounty,  Missouri.  .Sugar  (;reek’.s  Topeka 
.shiner  po])ulation  is  closest  to  the 
])roposed  reintroduction  sites.  Ty])ical 
gear  u.sed  for  small  cyprinids  would  he 
used  to  collect  Toj)eka  shiners,  and  they 
would  he  held  at  Lo.st  Valley  Hatchery 
until  they  could  he  stocked  into  pond 
and  stream  habitats  at  ])ro])osed 
reintroduction  sites. 

The  lO-year  Strategic  Plan  for  the 
Recovery  of  the  To])eka  .Shiner  in 
Missouri  (MIX’.  2010,  j)]).  29-35)  and 
reintroduction  plans  for  Topeka  shiner 
in  the  Little  Greek,  Big  Muddy  Greek, 
and  .S])ring  ('.reek  watersheds  (MDG 
2011a.  pp.  1-9;  MDG  2011h,  ])]).  1-11; 
MD(;  2011c,  pp.  1-11)  contain 
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additional  information  on  the  release 
|)ro(:ednre.s  and  monitoring  protocols 
(see  FOR  FURTHER  INFORMATION  CONTACT 
for  (:oj)ies  of  this  docnment  or  go  to 
hit  p://\v\v\v. ivgiihit  ions. gov). 

Status  of  Proposed  Pojndation 

We  woidd  ensure,  through  our  .section 
It)  permitting  authority  and  the  .section 
7  consultation  process,  that  tlie  use  of 
'ro])eka  shiner  from  the  donor 
population  within  the  Sugar  Oeek 
Basin  for  releases  into  Little  Creek.  Big 
Muddy  Creek,  and  .Spring  (ireek  is  not 
likely  to  jeopardize  the  continued 
exi.stence  of  the  s])ecies  in  the  wild. 

The  proposed  special  rule  that 
ac:companies  this  section  !()())  jiroposed 
rule  is  designed  to  broadly  exempt,  from 
the  section  9  take  prohihitions,  any  take 
of  Toj)eka  shiners  that  is  incidental  to 
otherwi.se  lawful  activities.  We  ])ro])o.se 
to  ])rovide  this  exemj)tion  because  we 
believe  that  such  incidental  take  of 
members  of  the  NEP  associated  with 
otherwi.se  lawful  activities  is  neces.sarv 
and  advisable  for  the  conservation  of  the 
species. 

This  designation  is  justificKl  hecau.se 
no  adverse  effects  to  extant  wild  or 
cajitive  Topeka  shiner  po])ulations 
would  result  from  rehiase  of  ])rogeny 
from  the  .Sugar  Creek  ])0])ulation.  There 
is  no  po.ssihility  of  anv  transfer  of 
disease  or  mixing  of  wild  and 
reintroduced  i)opulations  due  to  the 
distances  involved  between  the  donor 
poj)ulation  and  j)ro])o.sed 
reintroductions,  the  watersheds 
involved,  and  the  physical  harriers 
associated  with  the  Little  (ireek  and  Big 
Muddy  Creek  watersheds.  The  majority 
of  the  reintroductions  would  occur  on 
managed  public  land,  and  exemptions 
from  prohibition  for  activities  on  private 
land  are  not  likely  to  result  in  the  loss 
of  the  ]3roj)osed  NEP.  .Suc;ces.sful 
jiropagation  of  Topeka  shiners  in  ponds 
at  Dunn  Ranch.  Pawnee  Prairie  NA,  and 
Union  Ridge  CA  woidd  provide  a 
continual  reservoir  of  Topeka  .shiners 
for  sujiplemental  stocking  as  needed. 

We  expect  that  the  reintroduction  effort 
into  Little,  Big  Muddy,  and  .Spring 
creeks  would  result  in  the  succe.ssful 
establishment  of  a  .self-sustaining 
pojndation  of  I’ojieka  shiners,  which 
would  contribute  to  the  recoverv  of  the 
species. 

Extent  to  Which  the  Reintroduced 
Popniation  May  Re  A  ffected  by  Land 
Management  Within  the  Proposed  NEP 
Watersheds 

We  conclude  that  the  effects  of 
Federal,  .State,  or  private  actions  and 
activities  would  not  jiose  a  substantial 
threat  to  Topeka  shiner  establishment 
and  jiersistence  in  the  Little  Creek,  Big 


Muddy  Creek,  and  .Sjn  ing  Creek 
watersheds,  because  most  activities 
currently  occurring  in  the  projio.sed  NEP 
area  are  comjiatihle  with  'I’opeka  shiner 
recovery,  and  there  is  no  information  to 
suggest  that  future  activities  would  he 
incompatible  with  3’opeka  shiner 
recoverv.  Most  of  the  area  containing 
suitable  release  sites  with  high  potential 
for  Tojieka  shiner  estahlishment  is 
managed  by  MDfi  or  TNC  through  the 
following  mechanisms: 

(1)  There  are  existing  best 
management  practices  (BMPs)  for 
'rojieka  shiners  that  are  followed  by 
MDC  and  TNC:  the.se  jnactices  include 
recommendations  to  maintain  the  water 
(juality  and  headwater  stream  habitat 
(MDC'2()()(),  ]).  1). 

(2)  Reintroduction  plans  have  been 
developed  for  all  projio.sed  NEP  sites 
(MDC  2011a.  pp.  1-9;  MDC  201  ih.  pp. 
1-11;  MDC  2011c,  pp.  1-9). 

(3)  All  pro])osed  reintroduction  sites 
are  managiul  to  maintain  Topeka  shiner 
habitat  (MDC  2011a,  pp.  1-9;  MDC 
20111),  pj).  1-11;  MDC  2011c,  pp.  1-9). 

Management  issues  related  to  the 
j)ropo.sed  Topeka  shiner  NEP  that  have 
l)een  considered  include: 

(a)  Incidental  /uA'e;The  regidations 
implementing  the  Act  define 
“incidental  take”  as  take  that  is 
incidental  to,  and  not  the  pur])o.se  of. 
carrving  out  an  otherwi.se  lawful  activitv 
(.50  (^'’R  17.3),  such  as  agricultural 
activities  and  other  rural  develojnnent, 
and  other  activities  that  are  in 
accordance  with  Federal,  Tribal,  .State, 
and  local  laws  and  regulations. 
Experimental  j)opulation  .s])ecial  rules 
contain  .s])ecific  ])rohihition.s  and 
exce])tions  regarding  the  taking  of 
individual  animals.  If  this  10(j)  rule  is 
finalized,  incidental  take  of  Topeka 
shiners  within  the  NEP  area  would  not 
he  prohibited,  provided  that  the  take  is 
unintentional  and  is  in  accordance  with 
the  s])ecial  ride  that  is  a  part  of  this  10(j) 
rule.  However,  if  there  is  evidence  of 
intentional  take  of  an  individual  'I’ojieka 
shiner  within  the  NEP  that  is  not 
authorized  by  the  special  rule,  we 
would  refer  the  matter  to  the 
appropriate  law  enforcement  entities  for 
investigation. 

(h)  Special  handling:  In  accordance 
with  50  CER  17.21(c)(3).  any  emjiloyee 
or  agent  of  the  .Service,  any  other 
Imderal  land  management  agency,  or 
.State  personnel,  designated  for  such 
purposes,  mav  in  the  course  of  their 
official  duties,  handle  individual 
To])eka  shiners  to  aid  sick  or  injured 
individual  Topeka  shiners,  or  to  salvage 
dead  individual  Topeka  shiners.  Other 
jiersons  would  neeil  to  acijuire  permits 
from  the  .Service  for  the.se  activities. 


(c)  (Coordination  with  landowners  and 
land  managers:  The  .Service  and  our 
cooperators  have  identified  i.ssues  and 
concerns  a.ssociated  with  the  |)ro|)osed 
3’opeka  sliiner  nonessential 
experimental  population  establishment. 
The  proposed  NEP  establishment  was 
discussed  with  potentially  affected  .State 
agencies.  Tribal  entities,  local 
governments,  hn.sine.sses.  and 
landowners  within  the  pro])osed 
ree.stahlishment  area.  Affected  .State 
agencies,  landowners,  and  land 
managers  have  either  indicated  sujiport 
for,  or  no  opposition  to,  the  proposed 
NEP  estahlishment,  jnovided  an  NEP  is 
designated  and  a  special  rule  is 
promulgated  to  exempt  incidental  take 
from  the  prohibitions  under  section  9. 

(d)  Public  awareness  and  cooperation: 
We  will  inform  the  general  iiuhlic  of  the 
importance  of  this  reintroduction 
project  in  the  overall  recoverv  of  the 
Topeka  shiner  in  Missouri.  We  will  host 
pulilic  meetings  after  the  publication  of 
this  proposed  rule  and  inform  the 
public  of  the  purpose  of  the 
reintroduction,  while  emj)ha.sizing  that 
the  proposed  NEP  would  not  impact 
activities  on  private  projierty  (.see  Public 
Meetings).  Additionallv,  MDC  fisheries 
and  private  land  biologists  and  the 
.Service  will  highlight  the  .same  issues 
while  working  witli  private  landowners 
on  various  landowner  incentive 
programs  or  when  providing  technical 
assistance  within  the  proposed  NEP 
watersheds.  'I'he  designation  of  the  NEP 
within  Little  (ireek.  Big  Muddy  Oeek. 
and  .Spring  Creek  would  jirovide  greater 
llexihility  in  the  management  of  the 
reintroduced  Tojieka  shiner  individuals. 

(e)  Potential  impacts  to  other  federally 
listed  species:  No  other  federally  listed 
.sjiecies  are  present  within  streams 
where  the  NEP  is  proposed:  therefore, 
'fopeka  shiner  reintroductions  would 
not  impact  any  other  federally  listed 
species. 

(f)  Monitoring  and  evaluation: 
Monitoring  of  t:hanges  in  the 
distribution  of  Topeka  .shiners  would  he 
undertaken  using  occupancy  modeling 
or  a  similar  a])j)roach  following 
procedural  guidelines  described  in 
MacKenzie  et  al.  (2()()(i,  pp.  183-224). 
Monitoring  would  he  undertaken 
annually  by  personnel  of  the  MDC,  and 
results  would  he  communicated  to  the 
public  during  future  public  meetings 
and  through  the  u.se  of  outreach 
documents.  If  monitoring  of  relea.sed 
individuals  indicates  that 
reintroductions  have  been  successful, 
additional  release  areas  may  he 
identified  in  a  proposed  rule  in  the 
Federal  Register  at  a  future  date, 
following  guidelines  outlined  in  MD(7s 
lO-year  .Strategic  Plan  for  Recovery  of 
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tlio  Topeka  Shiner  in  Mi.ssouri  (MIX! 
2010,  p.  8).  We  project  that  it  will  h(! 
iKice.ssarv  to  e.stahlish  To])t!ka  shiners  in 
.seven  reintroduced  populations  to 
achieve  recovery  ol  the  s])ecies  in 
Missouri  (MD(;2010.  ]).  2(i).  However, 
this  propo.stul  rule  covers  only  thnu;  oi 
the  seven  reintroductions  hecause  the 
potential  e.stahlislunent  of  the  remaining 
lour  populations  will  he  contingent 
upon  the  succe.ss  ol  initial  i)ro|)agation 
and  release  elTorts.  Keiutroduction  into 
the  remaining  sites  would  also  follow 
the  same  i)rotocols  and  guidelines 
conducted  under  this  10(j)  rule, 
including  the  opportunity  for  the  public 
to  comment  on  such  reiutroductions  in 
a  possible  future  ])ro])o.sed  rule. 

Ih^inlrodiiction  Kf1<‘('dv(inHss  Monitoring 

Fvahiations  of  our  reintroduction  goal 
and  objectives  will  retjuire  monitoring 
for  at  least  10  years  following  initial 
.stockings.  Initial  succe.ss  of  the 
reiutroduction  efforts  would  he; 

(jvaluatiul  through  annual  sampling  of 
ponds  and  .selectiul  .stream  reaches  on 
public  ])ro|)erties  during  the  first  3  years 
following  initial  stockings.  Pond 
sam|)liug  would  include  fall  .seining 
with  at  least  five,  one-fourth  arc  pulls 
around  the  shore,  (iatch  rates  (fish  ])er 
j)ull)  would  he  nicorded  for  shiners  and 
suunsh.  and  a  suhsample  of  u])  to  100 
Topeka  shiners  would  he  used  to 
(waluate  natural  reproduction.  'I’opeka 
shiners  that  are  less  than  40  mm  (1.0 
inches)  in  length  would  he  considenul 
juveniles.  Minnow  traps  may  also  he 
used  as  a  comparison  to  .seining  data. 
Stream  .sampling  would  follow  the 
metluxls  described  earlier  for  ‘‘Ba.seline 
IJata”  sam|)ling.  After  the  first  3  years, 
j)ouds  stocked  with  Topeka  shiners 
would  he  monitored  biennially  for  10 
years.  Stream  monitoring  would  he 
continued  annually  for  10  years  to 
measure  changes  in  the  distribution  of 
'I’opeka  shiners,  other  fishes  in  the 
watershed,  and  trends  in  strciam  habitat 
conditions.  Program  Presence  (Hines 
2000)  .software  to  estimate  patch 
occuj)ancy  and  related  jjarameters 
would  he  used  to  evaluate  changes  in 
occuj)ancy  and  determine  'kopeka 
shiner  use  of  Little  Creek.  Big  Muddv, 
and  .Spring  {>eek  watersheds. 

Donor  Popnhiiion  Monitoring 

The  mix;  would  continue  tt)  monitor 
the  donor  ])opulation  of  To])eka  shiners 
in  Sugar  (ire(‘k.  Mouitoriug  of  the  donor 
po])ulatiou  would  follow  gindeliues 
established  in  the  10-Year  Strategic  Plan 
for  the  Recovery  of  Topeka  Shiner  in 
Missouri  (MD(i  2010.  j)jj.  .'j.l-OO); 
however,  occupancy  modeling  woidd 
follow  the  protocols  and  principlijs  in 
MacKenzie  et  al.  (2000,  p]).  183-224)  to 


asse.ss  the  .status  of  the  sp(M:ie.s.  If 
mouitoriug  detects  a  significant  decline 
in  donor  po|)ulations.  ap])ro])riate 
management  action  would  he;  taken. 

Monitoring  Iinpocts  to  Othor  I.istod 
Sp(H:ios 

No  other  lederally  listcMl  species  occur 
within  |)onds  or  streams  propo.sed  for 
reiutroductions:  therefore,  this 
monitoring  would  not  la;  necessary. 

k'indings 

Our  regulations  at  .'lO  (iFR  17.81(h) 
specify  four  elements  that  shoidd  he 
considered  and  support  this  finding:  (1) 
Any  possible  adverse  effects  on  extant 
l)opulation.s  of  a  sj)(K:ies  as  a  result  of 
removal  of  individuals,  eggs,  or 
|)ropagules  for  introduction  elsewhere: 
(2)  the  likelihood  that  any  such 
(!X})(!rim(!ntal  |)opulation  will  become 
e.stahlished  and  survive  in  the 
fore.seeahle  futun!:  (3)  the  relative;  effects 
that  estahlishment  of  an  expia  imental 
l)opulation  will  have;  on  the  recovery  of 
the  s])(!cie.s:  and  (4)  the  extent  to  which 
tlu!  introduced  population  maybe 
affected  by  (ixisting  or  antici])ated 
f'ederal  or  State  actions  or  ])rivate 
activities  within  or  adjacent  to  the 
ex])erimental  population  anxi.  Tlu; 
above  analysis  (.see  Background) 
addnis.ses  the.se  reeiuired  compommts. 

Baseul  on  the  above  information,  and 
using  the  best  scientific  and  commercial 
data  available  (in  accordance  with  .'X) 
C3d<  17.81),  we  find  that  reUiasing 
3’opeka  shiiuir  into  Little  CTeek.  Big 
Miuldy  Cniek,  and  S])ring  (ireek  would 
further  the  conservation  of  the  species 
hut  that  this  po])ulation  is  not  e.ssential 
to  the  continued  existence  of  the  species 
in  the  wild. 

Peer  Review 

In  accordance  with  our  ])olicv  on  jjeer 
review,  published  on  )uly  1,  lt)t)4  (.58 
FR  34270),  we  will  provide  copies  of 
this  j)ropo.s(!d  rule  to  three  or  more 
apj)ro])riate  and  indejjendent  s])ecialists 
in  order  to  solicit  comments  on  the 
sciimtific  data  and  assumptions  ndating 
to  the  su])i)ortive  biological  and 
(!Cological  information  for  this  propo.sed 
NLP  designation.  The  purpose  of  such 
review  is  to  ensure  that  the  pro|)o.sed 
NFP  designation  is  based  on  the  best 
scientific  information  available.  \V(!  will 
invite  these  peer  reviewers  to  comment 
during  the  public  comment  period  and 
will  consider  their  comments  and 
information  on  this  j)ropo.sed  rule 
during  pre])aration  of  a  final 
determination. 


Required  Determinations 

Uognlotorv  Planning  and  Haviaw 
(Pxaciitiva  Ordars  t'JHHU  and 

fixecutive  Order  128()()  provides  tliat 
the  Office  of  Information  and  Regidatorv 
Affairs  (OIRA)  will  review  all  significant 
ruhis.  'rlu!  Office  of  Information  and 
Regulatory  Affairs  has  determined  that 
this  rule  is  not  significant. 

Fxecutive  Order  13.583  reaffirms  the 
princi])les  of  E.O.  12888  while  calling 
for  improvements  in  the  nation’s 
regulatory  .system  to  promote 
predictability,  to  reduce  uncertainty, 
and  to  use  the  he.st,  mo.st  innovative, 
and  least  burdensome  tools  for 
achieving  regulatory  ends.  The 
executive  order  directs  agencies  to 
consider  regulatory  approaclujs  that 
reduce  burdens  and  maintain  flexibility 
and  freedom  of  choice  for  tin;  public 
wh(;re  tlnxse  a])])roaches  are  relevant, 
feasible,  and  consistent  with  regidatorv 
objectives.  F.O.  13583  emphasizes 
further  that  regulations  must  he  based 
on  the  he.st  available  science  and  that 
the  rulemaking  inocxxss  must  allow  for 
public  participation  and  an  ojien 
exchange  of  ideas.  VVe  have  developiul 
this  rule  in  a  manner  consistent  with 
the.se  requirements. 

Uagnlatorv  Flaxihilitv  Act  (5  IJ.S.Ci.  (il)1 
at  scq.) 

llndi!!'  the  Regulatory  Idexihility  Act 
(as  amended  by  the  Small  Busine.ss 
Regidatorv  Fnforcement  Iniirness  Act 
(SBRFFAj  of  15)88:  5  IJ.S.C.  801  at  scq.), 
whene\'er  a  Federal  agency  is  re(|uired 
to  publish  a  notice  of  rulemaking  for 
any  projiosed  or  final  rule,  it  must 
prepare,  and  make  available  for  jnihlic 
comment,  a  regulatory  flexihilitv 
analysis  that  describes  the  effect  of  the 
rule  on  small  entities  (small  husine.sses, 
small  organizations,  and  small 
gox'ernment  jurisdictions).  However,  no 
regulatory  flexibility  analysis  is  required 
if  the  lu;ad  of  an  agenev  certifies  that  the 
rule  will  not  have  a  significant 
economic  imjiact  on  a  suhstantial 
numher  of  small  entities.  SBREFA 
amended  the  Regulatory  Flexibility  Act 
to  require  Federal  agencies  to  provide  a 
.statement  of  the  factual  basis  for 
certifying  that  a  rule  will  not  have  a 
significant  economic  imjiact  on  a 
suhstantial  numher  of  small  entities.  We 
are  certifying  that,  if  adopted  as 
propo.sed.  this  rule  will  not  have  a 
significant  economic  effect  on  a 
suhstantial  numher  of  small  entities. 

The  following  di.scussion  explains  our 
rationale. 

'riie  area  that  would  he  affected  if  this 
jirojio.sed  rule  is  adojited  includes  the 
release  areas  in  northern  Mis.souri  and 
adjacent  areas  into  which  Topeka 
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shiners  may  (lisjjerse,  wliich  over  tiim; 
could  include  significant  portions  of  the 
NEP.  Because  of  the  regnlatorv 
llexihility  for  Federal  agency  actions 
provided  hy  the  NEP  designation  and 
h(;c;ause  of  the  exemption  for  incidental 
take  in  the  proposed  si)(u:ial  rule,  we  do 
not  expect  this  rnh;  to  have  significant 
(dfects  on  any  activities  within  Imderal, 
State,  or  private  lands  within  the  NliP. 

In  regard  to  section  7(a)(2),  the 
population  is  treated  as  ])roj)osed  for 
listing  and  Federal  actit)n  agencies  an; 
not  r(;(|uired  to  considt  on  their 
activities.  Section  7(a)(4)  recpures 
Federal  agencies  to  confer  (rather  than 
considt)  with  the  Service  on  actions  that 
are  likely  to  jeopardize  the  continued 
existence  of  a  jnopo.sed  species.  Results 
of  a  conference  are  advisory  in  nature 
ami  do  not  restrict  agencies  from 
carrying  out,  funding,  or  authorizing 
activities.  In  addition,  section  7(a)(1) 
r(;(iuires  Federal  agencies  to  use  their 
authorities  to  carrv  out  jirograms  to 
further  the  con.servation  of  li.sted 
.sjiecies,  which  would  applv  on  anv 
lands  within  the  NEP  area.  As  a  result, 
and  in  accordance  with  these 
regulations,  some  modifications  to 
projiosed  Federal  actions  within  the 
NEP  area  may  occur  to  benefit  the 
'ro])eka  shiner,  hut  we  do  not  expect 
])rojects  would  he  halted  or 
substantially  modified  as  a  result  of 
the.se  regulations. 

If  ado|)ted,  this  proposal  would 
broadly  authorize  incidental  take  of  the 
Topeka  shiner  within  the  NEP  area, 
when  such  take  is  incidental  to  an 
otherwise  lawfnl  activity,  such  as 
agricultural  activities,  animal 
husbandry,  grazing,  ranching,  road  and 
utility  maintenance  and  construction, 
other  rural  develo])ment,  camping, 
hiking,  fishing,  hunting,  vehicle  use  of 
roads  and  highways,  and  other  activities 
in  the  NEP  area  that  are  in  accordance 
with  Federal,  'Fribal,  State,  and  local 
laws  and  regulations.  Intentional  take 
for  purposes  other  than  authorized  data 
collection  or  recoverv  pni'iioses  would 
not  be  jjermitted.  Intentional  take  for 
research  or  recovery  ])urposes  would 
reipdre  a  section  10(a)(1)(A)  recoverv 
piirmit  under  the  Act. 

The  ])rinci])al  activities  on  private 
pro|)ertv  near  the  jnoposed  NEP  area  are 
agriculture,  rural  develojiment,  and 
recreation.  We  conclude  the  ])resence  of 
the  'rop(;ka  shiner  wouhl  not  affect  the 
use  of  lands  for  these  inirposes  because 
there  would  he  no  new  or  additional 
economic  or  regulatory  restrictions 
imposed  uj)on  States,  non-Federal 
entities,  or  memhers  of  the  ])uhlic  due 
to  the  pre.sence  of  the  Topeka  shiner, 
and  Federal  agencies  would  only  have 
to  comply  with  sections  7(a)(1)  and 


7(a)(4)  of  the  Act  in  these  areas. 
Therefore,  if  adopted  as  pro])osed,  this 
rulemaking  is  not  exjiected  to  have  anv 
sigidficant  adver.se  iiujiacts  to  activities 
on  private  lands  within  the  NEP  area. 

Unfunded  Mdiiddlas  Hdforin  Act 
(2  ILS.C.  1501  dt  sfUj.) 

In  accordance  with  the  IJnfnnded 
Mandates  Reform  Act  (2  U.S.Ck  1.501  al 

sd(}.y. 

(1)  If  adojited,  this  proposal  will  not 
"significantly  or  uid(|uely'’  affect  small 
governments.  We  have  determined  and 
certify  under  the  Unfunded  Mandates 
Reform  Act.  2  ll.S.Ci.  1502  e/  .ser/.,  that 
this  projio.sed  rulemaking  will  not 
impo.se  a  cost  of  .$100  million  or  more 
in  any  given  year  on  local  or  .State 
governments  or  private  entities.  A  .Small 
(Government  Agency  Plan  is  not 
riiiiuired.  As  ex])lained  above,  small 
govermmints  would  not  he  affected 
because  the  projjosed  NEP  designation 
will  not  place  additional  reiiuirements 
on  any  city,  county,  or  other  local 
municipalities. 

(2)  'Fids  rule  will  not  produce  a 
luideral  mandate  of  .$100  million  or 
greater  in  any  year  (/.e.,  it  is  not  a 
“significant  regnlatorv  action”  under 
the  Unfunded  Mandates  Reform  Act). 
'Fids  proposed  NEP  diisignation  for  the 
'Fopeka  shiner  would  not  impose  any 
additional  management  or  protection 
reipdrements  on  thi;  .Statiis  or  olluir 
eidities. 

Takings  (H.O.  12050} 

In  accordance  with  Executive  Order 
12030,  the  projKised  rule  does  not  have 
significant  takings  im])lications.  'Fids 
rule  would  allow  for  the  take  of 
reintroduced  'Fopeka  .shiners  when  such 
take  is  incidental  to  an  otherwise  legal 
activity,  such  as  agricultural  activities 
and  other  rural  development,  camping, 
hiking,  hunting,  vehicle  use  of  roads 
and  highways,  and  other  activities  that 
are  in  accordance  with  Federal,  .State, 
'Frihal,  and  local  laws  and  regulations. 
'Fherefore.  we  do  not  hiilieve  that 
e.stahlishment  of  this  NEP  would 
conllict  with  existing  or  jjroposed 
human  activities  or  hinder  public  u.se  of 
thi;  Little  Creek,  Big  Muddy  Creek,  and 
.Spring  (Greek  or  its  tributaries. 

A  takings  implication  as.sessment  is 
not  reipdred  because  this  rule:  (1) 

Would  not  effectively  com])(;l  a  property 
owner  to  snffer  a  physical  invasion  of 
property  and  (2)  would  not  deny  all 
economically  beneficial  or  productive 
use  of  the  land  or  acinatii;  resources. 

Fids  rule  would  suhstantiallv  advance  a 
legitimate  governmiint  interest 
(conservation  and  recovery  of  a  listed 
species)  and  would  not  present  a  harrier 


to  all  reasonable  and  exjiected  beneficial 
usi;  of  jirivate  property. 

Fdddidlism  {E.O.  13132) 

In  ae:cordance  with  Executive  Order 
13132,  we  have  considered  whether  this 
jiroposed  rule  has  significant 
Federalism  effects  and  have  deterndned 
that  a  federalism  imjiact  summary 
statemeid  is  not  r(;(|uired.  'Fhis  ride 
would  not  have  suh.stantial  direct  effects 
on  the  .States,  on  the  relationship 
between  the  Federal  (Government  and 
the  .States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  In  keejiing 
with  Department  of  the  Interior  jjolicy, 
we  reiiuested  information  from  and 
coordinated  ilevelopment  of  this 
l)ro])osed  rule  with  the  affected  resource 
agencies  in  Mis.souri.  Achieving  the 
recovery  goals  for  this  species  in 
Mis.souri  would  contribute  to  its 
eventual  delisting  and  its  return  to  .State 
management.  No  intrusion  on  .State 
policy  or  administration  is  expected: 
roles  or  responsibilities  of  Federal  or 
.State  governments  would  not  change; 
and  fiscal  capacity  would  not  he 
suhstantiallv  directly  affected.  'Flu: 
special  rule  would  operate  to  maintain 
the  existing  relationship  between  the 
.State  and  the  Federal  (Government  and 
is  being  undertaken  in  coordination 
with  the  .State  of  Missouri.  'Fherefore, 
this  rule  does  not  have  significant 
Federalism  (;ffect.s  or  implications  to 
warrant  the  preparation  of  a  federalism 
impact  summary  statement  under  the 
provisions  of  Executive  Order  13132. 

Civil  Justicd  Rdf  aim  (E.O.  12988) 

In  accordance  with  Exec:utive  Order 
12988,  the  Office  of  the  .Solicitor  has 
determined  that  this  rule  would  not 
unduly  burden  the  judicial  .system  and 
would  meet  the  requirements  of  sections 

(3)(a)  and  (3)(h)(2)  of  the  Order. 

Pdpdnvoi'k  Rdduction  Act 

Office  of  Management  and  Budget 
(OMB)  regulations  at  5  (GFR  1320,  which 
imjilement  ])rovision.s  of  the  Faperwork 
Reduction  Act  (44  U..S.C.  3501  dt  .seq.), 
require  that  Federal  agencies  obtain 
apjiroval  from  OMB  before  collecting 
information  from  the  public.  'Fhis 
])ropo.sed  rule  does  not  contain  any  new 
information  collections  that  reipdre 
approval.  OMB  has  approved  our 
collection  of  information  associated 
with  rejiorting  the  taking  of 
experimental  populations  (50  (GFR 
17.84)  and  assigned  control  number 
1018-0095.  which  expires  on  May  31. 
2014.  VVe  may  not  collect  or  spon.sor, 
and  you  are  not  required  to  respond  to. 
a  collection  of  information  imle.ss  it 
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(lis|)lays  a  eumaitly  valid  OMB  control 
number. 

jVu//o;h//  Environnwntal  Policy  Act 

The  reintroduction  oi  native  sptscies 
into  suitable  habitat  within  their 
historical  or  established  range  is 
categorically  exclmUul  from  NFPA 
documentation  recjuirements  consistent 
with  40  C’.FR  1508.4.  48  CiFR  40.205.  48 
CFR  40.210.  and  510  ilM  8.5  B(0). 

(iovcmmcnt-to-Govcrniucnt 
ncldlionship  With  Tribes 

In  accordance  with  the  ])residential 
memorandum  of  April  29.  1994, 
“(lovernment-to-Clovernment  Relations 
with  Native  American  Tribal 
(Governments"  (59  FR  22951).  Executive 
Order  18175  (05  FR  0724t)).  and  the 
Department  of  Interior  Manual  Chapter 
512  DM  2.  we  have  considered  possible 
effects  on  federally  recognized  Indian 
tribes  and  have  determined  that  there 
are  no  tribal  lands  within  the  areas 
proposed  for  reintrodnetions.  Therefore, 
no  tribal  lands  woidd  he  affected  hv  this 
rule. 

Energy  Supply,  Distribution  or  I’se 
(E.O.  '13211)  ' 

Executive;  Order  18211  reeiuires 
agencies  to  jnejeare  Statements  of 
Energy  Effects  when  undertaking  certain 
actions.  This  rule  is  not  expect(;d  to 
significantly  affect  energy  supplies, 
di.strihntion.  and  use.  Becan.se  this 
action  is  not  a  significant  enei-gy  action. 


no  Statement  of  Energy  Effects  is 
required. 

(ilarity  of  This  llule  (E.O.  12f{()(i) 

We  are  reejuired  hy  E.O.  12800,  E.O. 
12t)88.  and  by  the  Presidential 
Memorandum  of  |nne  1,  19‘)8,  to  write 
all  rules  in  plain  language.  This  means 
that  each  rule  we  pnhlish  must: 

(1)  Be  logically  organized: 

(2)  U.se  the  active  voice  to  address 
r(;aders  directly: 

(8)  Use  clear  language  rather  than 
jargon: 

(4)  Be  divided  into  short  .s(;ction.s  and 
sentences;  and 

(5)  U.se  lists  and  tables  wherever 
po.ssihle. 

If  you  feel  that  we  have  not  met  these 
requirements,  .send  us  comments  by  one 
of  the  methods  listed  in  the  ADDRESSES 
section.  To  h(;tter  helj)  us  revi.se  the 
rule,  your  comment  should  Ik;  as 
specific  as  |)os.sihle.  For  examj)le,  you 
should  tell  us  the  numbers  of  the 
sections  and  paragraphs  that  are 
unclearly  written,  which  .sections  or 
.sentences  are  too  long,  or  the  sections 
where  you  feel  lists  and  tables  would  he 
useful. 

References  Uited 

A  comj)lete  fist  of  all  references  cited 
in  this  propo.sed  rule  is  available  at 
btti)://\v\v\y.reguI(itions.goy  at  Docket 
No.  FWS-R8-ES-2()12-<)()87  or  upon 
recjuest  from  the  Uohnnhia,  Missouri. 


Ideological  Services  k’ield  Office  (.set;  FOR 
FURTHER  INFORMATION  CONTACT). 

Authors 

The  primary  authors  of  this  pro])os(;d 
rule  are  .staff  memhers  of  the  Service’s 
Uolumhia.  Missouri.  Ideological  Services 
Field  Office  (see  FOR  FURTHER 
INFORMATION  CONTACT). 

List  of  Siihjec:ts  in  .50  CFR  Part  17 

Endangered  and  threatened  .s])ecies. 
Exports.  Imports,  Reporting  aiul 
recordkeeping  r(;(]uirements. 
Transportation. 

Proposed  Regulation  Promulgation 

Accordingly,  we  propose  to  amend 
part  17,  suhehapter  B  of  cluqUer  1,  title 
50  of  the  (dode  of  Federal  Regulations, 
as  s(;t  forth  helow: 

PART  17— [AMENDED] 

■  1 .  The  authority  citation  for  part  1 7 
continues  to  r(;ad  as  follows: 

Authority:  16  II.S.C.  i:t61-14()7;  16  U.S.C. 
1,5:11-1,544:  16  U.S.C.  4201-1245:  Pul).  L.  !)<)- 
625,  100  .Slat.  .'1500;  unless  otherwise  noted. 

■  2.  Amend  17.1 1(h)  by  revising  the 
entry  for  “Shiner.  To])eka"  under 
“FISHES”  in  the  List  of  Endangered  and 
Thr(;atened  Wildlife  to  read  as  follows: 

§  17.11  Endangered  and  threatened 
wildlife. 

***** 

(h)  *  *  * 


Species 


Common  name  Scientific  name 


Historic  range 


Vertebrate  population  where  Status  When  Critical  Special 

endangered  or  threatened  listed  habitat  rules 


Fishes 

Shiner,  Topeka  . 

...  Notropis 

U.S.A.  (lA.  KS,  MN. 

Entire,  except  where  listed  as  an  expert-  E 

654 

17.95(e) 

NA 

Shiner,  Topeka  . 

topeka=trisUs. 

Notropis 

MO,  NE,  SD). 
U.S.A.  (lA.  KS,  MN, 

mental  population.. 

U.S.A.  (MO — specified  portions  of  Little  XN 

NA 

17.84(n) 

topeka=tristis. 

MO.  NE.  SD). 

Creek,  Big  Muddy  Creek,  and  Spring 

Creek  watersheds  in  Adair,  Gentry, 

Harrison,  Putnam,  Sullivan,  and  Worth 

Counties;  see  17.84(n)(1)(i)). 

■  8.  Amond  §  1 7.84  hv  adding  jraragraph 
(n)  to  road  as  follows: 

§17.84  Special  rules — vertebrates. 
***** 

(n)  Tojtoka  shinor  (A'o/ro/us  topeka). 

(1)  Where  is  the  Topeka  shiner 
designated  as  a  nonessentied 
experimental  population  (NEPj? 

(i)  Tho  NEP  area  for  tho  Tojjoka  shinor 
is  within  tho  spocios’  historical  rango 
and  inclndos  thoso  wators  within  tho 
Missouri  countios  of  Adair.  (Gontrv, 
Harri.son,  Putnam.  Sullivan,  and  Worth 


idontifiod  in  paragraph  (n)(5)  of  this 
soction. 

(ii)  Tlu;  Topoka  shinor  is  not  known 
to  ctirrontly  oxist  in  Adair,  Uontrv, 
Ptitnam,  Snllivjin.  and  Worth  Uonntios 
in  Missouri,  or  in  thoso  jiortions  of 
Harri.son  Uounty,  Missouri,  whoro  tho 
NEP  is  ]U'Oj)os(;d.  Ba.sod  on  its  habitat 
ro(|niromont.s  and  pot(;ntial  prodation  by 
othor  fi.sh  prodiitors,  wo  do  not  oxpoct 
this  spocios  to  bocomo  ostablishod 
otitsido  this  NEI’  anta,  althotigh  thoro  is 
a  romoto  chanco  it  may. 

(iii)  Wo  will  not  chango  tho  NEP 
designations  to  “ossontial 


ox])orimontal,”  “throatoiu;d,”  or 
“ondangorod"  within  tho  NEP  area 
without  a  juihlic  ruloiuaking. 
Additionally,  wo  will  not  dosignato 
critical  habitat  for  this  NEP,  as  jirovidod 
hy  18  U.S.C.  1589())(2)(C)(ii). 

(2)  What  actiyities  are  not  allowed  in 
the  NEP  area? 

(i)  Excoj)t  as  oxj)ro.s.sly  allowed  in 
paragraph  (n)(8)  of  this  soction.  all  tho 
prohihitions  of  §  1 7.21  apply  to  tho 
Topoka  shinor  NEP. 

(ii)  Any  manner  of  take  not  do.scrihod 
under  paragraj)!!  (n)(8)  of  this  soction  is 
prohibited  in  tho  NEP  area. 


L 
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(iii)  You  may  not  possess,  sell, 
deliver,  carry,  transport,  ship,  im])ort.  or 
export  by  any  means,  Topjjka  shiners,  or 
])arts  thereof,  that  are  taken  or  possessed 
in  violation  of  paragraph  (n)(.3)  of  this 
.section  or  in  violation  of  the  applicable 
State  fish  and  wildlih;  laws  or 
regulations  or  the  Act. 

(iv)  You  may  not  attem])t  to  commit, 
.solicit  another  to  commit,  or  cause  to  be 
committed  any  offense  defined  in 
jjaragraph  (n)(2)(iii)  of  this  section. 


(3)  \Vh(i1  taka  is  ullawini  in  tim  NEP 
on.*u''Take  of  this  sj)ecies  that  is 
incidental  to  an  othervvi.s(;  legal  activity, 
such  as  agriculture,  forestry  and  wildlife 
management,  land  develo])ment, 
recnjation,  and  otluir  activities,  is 
allowed  j)rovided  that  the  activity  is  not 
in  violation  of  any  api)licahle  State  fish 
and  wildlife  laws  or  regulations. 

(4)  How  will  tlw  offootivonoss  of  thosa 
rointrodiiclions  bo  inonitorod?  We  will 
monitor  reintroduction  efforts  to  assess 
changes  in  distribution  within  each 


watershed  by  sampling  j)onds  and 
streams  where  relea.ses  occur  for  10 
years  after  reintroduction.  Streams  will 
he  sam])led  annually,  and  ponds  will  he 
sampled  annually  for  the  first  3  years 
and  biennially  thereafter. 

(.5)  Note:  Maj)  of  the  NEP  areas  IHig 
Muddy  (Ireek  ((Gentry.  Harrison,  and 
Worth  Counties),  Little  (Yeek  (Harrison 
County),  and  Spring  C.reek  (Adair, 
Putnam,  and  Sullivan  Counties)!  for  the 
Topeka  shiner,  follows: 

BILLING  CODE  4310-55-P 
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Harrison  County  Lake 


Harrison  County 


le  Creek  MEP  Area 


Location  Index 
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watershed.  Gentry,  Harrison,  and  Worth 
Counties,  follows: 


(7)  Note:  Map  of  the  NFP  area  for  the 
Topeka  shiner  in  Big  Muddy  Creek 


Pawnee  Prairie  Natural  Area 


AJIfendale 


Seat  Conservation  Area 


Harrison  County  Lake 


rison 


Big  Muddy  Creek  NEP  Area 


Gentry,  Harrison 
Worth  Counties 


Uttle  Creek  NEP  Area 


Streams 


Road; 


Kilometers 


Location  Index 


Putnam 


Unionville 


Morris  Prairie 
Conser\''ation  Area 


Union  Ridge 
Conservation  Area 


Shoemaker 
Conservation  Area 


Dark  Hollow 
I  NaturalArea 


Adair,  Putnam 
Sullivan  Counties 


Spring  Creek  NEP  Area 
MDC  Land 
Streams 


Roads 


kjlometers 


Location  Index 


nat«!(l:  kniitary  2.  2()1H. 

Mif:ha«rl  liean, 

Acliii^  Dupiilv  AssisIdiU  Sccrclarv  for  l•'islt 
(iinl  Wildlifo  and  Parks. 

IKK  Doc.  2(n:r-(n  i5:r  Kilod  1-22-1:):  »;-iri  anil 
BILLING  CODE  4310-55-C 


r 
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(8)  Note:  Map  of  the  NFl^  area  for  the 

watershed,  Adair,  Putnam,  and  Sullivan 

'I'opeka  shiner  in  Spring  Creek 

n - — 1 — r~ 

C,onnties,  follows: 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 

[Docket  No.  FSIS-201 2-0050] 

Notice  of  Request  for  Extension  of  a 
Currently  Approved  Information 
Collection;  Importation  and 
Transportation  of  Meat  and  Poultry 
Products 

AGENCY;  Food  Safety  and  Inspection 
Service.  IISDA. 

ACTION:  Notice  and  rerjnest  for 
connnents. 

SUMMARY:  In  accordance  witli  the 
Faperwrrrk  Reduction  Act  of  ItJU.'i  and 
Office  of  Management  and  Budget 
(OMB)  regulations,  the  Food  Safety  and 
Inspection  Service  (FSIS)  is  announcing 
its  intention  to  request  an  extension  of 
an  apjnoved  information  c.ollection 
nrgarding  the  importation  and 
transjiortation  of  meat  and  poultry 
products.  This  information  collection  is 
due  to  exjiire. 

DATES:  Comments  on  this  notice  must  he 
received  on  or  before  March  25,  2013. 
ADDRESSES:  FSIS  invites  interested 
persons  to  submit  comments  on  this 
notice.  Comments  may  he  submitted  hv 
one  of  the  following  methods: 

•  Fedmal  eRiiIanuiking  Po/7u/;  This 
Web  site  provides  the  ability  to  type 
short  comments  directlv  into  the 
comment  field  on  this  Web  page  or 
attach  a  file  for  lengthier  comments.  Co 
to  http:/ /www .wguUitions.gov.  Follow 
the  on-line  instructions  at  that  site  for 
submitting  comments. 

•  Mdil,  including  (ID-ROMs,  etc.: 
Send  to  Docket  Clerk.  U.S.  Dejiartment 
of  Agriculture,  Food  Safety  and 
Insjieclion  Service,  Batriots  Flaza  3, 

1400  Independence  Avenue  SW., 
Mailstop  3782,  Room  8-1 03A, 
Wa.shington,  DC  20250-3700. 

•  Hand-  or  conricr-dclivcivd 
snl)initt(ds:  Deliver  to  Patriots  Plaza  3, 
355  F.  Street  SW.,  Room  8-1 03 A. 
Washington,  DC  20250-3700. 


Instructions:  All  items  submitted  by 
mail  or  electronic  mail  mn.st  include  the 
Agency  name  and  docket  numher  FSIS- 
201 2-0050.  Comments  received  in 
respon.se  to  this  docket  will  he  made 
available  for  public  ins|)ection  and 
posted  without  change,  including  any 
])ersonal  information,  to  http:// 
n  i n V. rcgnhi tions.gov. 

Docket:  For  acce.ss  to  background 
documents  or  comments  received,  go  to 
the  F'SIS  Docket  Room  at  Patriots  Plaza 
3,  355  E.  Street  SW.,  Room  8-104, 
Washington,  DC  20250-3700  between 
8:00  a.m.  and  4:30  p.m.,  Monday 
through  Friday. 

For  Additional  Information:  ("ontact 
John  O’Connell.  Paperwork  Reduction 
Act  Coordinator.  Food  Safetv  and 
Inspection  Service,  USDA,  1400 
Imh'pendence  Avenue  SW.,  Room  0005, 
South  Building,  Washington,  DC  20250; 
jihone:  (202)  720-0345. 

SUPPLEMENTARY  INFORMATION: 

Title:  Importation  and  Ex|)ortation  of 
M{;at  and  Ponltrv  Products. 

OMR  Control  No.:  0583-005)4. 

Expiration  Date:  3/31/13. 

Type  of  Recjiiest:  Extension  of  an 
approved  information  collection. 

Abstract:  VS\R  has  Immui  delegated  the 
authority  to  exercise  the  functions  of  the 
Secretary  of  Agriculture  (7  CFR  2.18. 
2.53)  as  sjiecified  in  the  Federal  Meat 
Ins])ection  Act  (FMIA)  (21  U.S.C.  001,  et 
seq.)  and  the  Poultry  Products  and 
Inspection  Act  (PPIA)  (21  U.S.C.  451,  et 
se(j.).  FSIS  protects  the  jmhlic  by 
verifying  that  meat  and  poultry  jiroducts 
are  safe,  wholesome,  not  adulterated, 
and  correctly  labeled. 

FSIS  is  planning  to  request  an 
exten.sion  of  this  apjiroved  information 
collection  hecau.se  it  is  due  to  expire  on 
March  31,  2013. 

Unle.ss  accounted  for  in  an 
establishment’s  I1A(]CP  plan,  meat  and 
poultry  jiroducts  not  marked  with  the 
mark  of  insjiection  and  shipjied  from 
one  official  e.stahlishment  to  another  for 
further  processing  must  h(!  transported 
under  USDA  seal  to  jinivent  such 
unmarked  product  from  entering  into 
commerce  (5)  CFR  325.5).  To  track 
product  shipped  under  .seal.  F.SIS 
requires  shi])j)ing  e.stahlishments  ti) 
com])lete  FSIS  Form  7350—1  that 
identifies  the  tyjie,  amount,  and  weight 
of  the  jiroduct. 

Foreign  countries  exporting  meat  and 
])oultry  ])rodiK:ts  to  the  United  States 
must  establish  eligibility  for  importation 


of  product  into  the  U..S.,  and  annually 
certify  that  their  in.s|)ection  systems  are 
“ecluivalent  to”  the  U.S.  in.s|)ection 
.system  (5)  CFR  327.2  and  381.15)0). 
Additionally,  meat  and  poidtry  products 
intended  for  import  into  the  U.S.  mn.st 
be  accompanied  by  a  certificate,  signed 
by  an  official  of  the  foreign  government, 
slating  that  the  products  have  been 
jiroduced  by  certified  foreign 
establishments  (5)  CFR  327.2  and 

381.15) 7). 

Maintenance  of  eligibility  of  a  country 
for  importation  of  jiroducts  into  the  U.S. 
depends  on  the  results  of  jieriodic 
reviews  of  each  e.stahlishment  li.sted  in 
the  ceutification  (5)  CFR  327.2  and 

381.15) 0).  A  written  report  must  he 
pnipared  by  the  representative  of  the 
foreign  government  documenting  the 
findings  with  respect  to  the  effective 
operation  of  the  sy.stem. 

Meat  and  jioultrv  jiroducts  exported 
to  the  U.S.  must  he  accompanied  by  a 
certificate  signed  by  a  responsible 
official  of  the  (ixporting  countrv  (5)  CFR 
327.4  and  381.15)7). 

Import  (istahlishments  that  wish  to 
pre-stamp  imported  product  with  the 
inspection  legend  jirior  to  FSIS 
inspection  must  submit  a  letter  to  FSIS 
recjiiesting  apjiroval  to  do  .so  (5)  CFR 
327.1  ()(d)  and  381.204). 

FSIS  has  mad(!  the  following 
estimates  on  the  basis  of  an  information 
collection  assessment. 

Estimate  of  Harden:  FSIS  estimates 
that  it  takes  each  re.sj)ondent  an  average 
of  20.5)  hours  per  year  to  i:omplete  the 
forms  and  documents  described  above. 

Resi)ondents:  Importers, 
establishments,  foreign  governments. 

Estimated  No.  of  Respondents:  130. 

Estimated  No.  of  Annual  Responses 
per  Respondent:  050. 

Estimated  Toted  Anmud  Rnrden  on 
Respondents:  2.840  hours. 

Copies  of  this  information  collection 
assessment  can  he  obtained  from  John 
O’Connell.  Paperwork  Rednc:tion  Act 
Coordinator.  Food  Safely  and  Inspection 
Service,  USDA,  1400  Independence 
SW.,  Room  0005,  South  Building, 
Wa.shington,  DC  20250;  phone:  (202) 
720-0345. 

Comments  are  invited  on:  (a)  Whether 
the  propo.sed  collection  of  information 
is  iKicessary  for  tin;  proper  ])erformance 
of  FSIS’s  functions,  including  whether 
the  information  will  have  practical 
utility;  (h)  the  accuracy  of  FSIS’s 
estimate  of  the  burden  of  the  jiroposed 
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collection  of  information,  including  the 
validity  of  the  methodology  and 
as.snm|)tions  used;  (c)  ways  to  enhance 
the  (]uality,  utility,  and  clarity  of  the 
information  to  he  collected:  and  (d) 
ways  to  minimize  the  hurden  of  the 
collection  of  information,  including 
through  the  use  of  ap])ro])riate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
technicjiies,  or  other  forms  of 
information  technology.  (Comments  may 
1m!  sent  both  to  FSKS.  at  the  addresses 
jH'ovided  above,  and  to  the  Desk  Officer 
for  Agriculture,  Office  of  Information 
and  Regulatory  Affairs.  Office  of 
Management  and  Budget.  Washington. 
DO  202.53. 

Responses  to  this  notice  will  he 
summarized  and  included  in  the  recjnest 
for  OMB  aj)proval.  All  comments  will 
al.so  become  a  matter  of  j)ul)lic  record. 

IISDA  Nondiscrimination  Statement 

The  l).S.  D(!partment  of  Agriculture 
(IJSDA)  prohibits  discrimination  in  all 
its  programs  and  activities  on  the  basis 
of  race,  color,  national  origin,  gender, 
religion,  age,  di.sahility,  political  beliefs, 
sexual  orientation,  and  marital  or  family 
.status.  (Not  all  })rohihited  ha.ses  aj)))ly  to 
all  programs.)  Persons  with  ilisahilities 
who  nupiire  alternative  means  for 
communication  of  program  information 
(Braille,  large  print,  audiotape,  etc.) 
should  contact  ll.SDA’s  Target  Center  at 
2()2-72()-2n0()  (voice  and  ITY). 

To  fib;  a  written  comjilaint  of 
discrimination,  write  IkSDA.  Office  of 
the  Assistant  Secretary  for  Civil  Rights. 
1400  Indejxmdence  Avenue  SW.. 
Wa.shington.  D('.  20250-9410  or  call 
202-720-5904  (voice  and  TTY).  IISDA 
is  an  ecpial  opj)ortunity  ])rovider  and 
employer. 

Additional  Public  Notification 

FSIS  will  announce  this  notice  online 
through  the  FSIS  Web  page  located  at 
http:/ /www.fsis.usdd. gov/ 
reguhitionsB- Jjolicios/Foclordl 
I{dgist(u_\k)tices/inddx.dsp. 

FvSlS  will  also  make  copies  of  this 
Federal  Register  publication  available 
through  the  FSIS  Con.stituent  l]j)date. 
which  is  u.sed  to  ])rovide  information 
nigarding  FSIS  policies.  j)rocednres. 
nigulations.  Federal  Register  notic(!S. 
F.SIS  public  meetings,  and  other  tyj)es  of 
information  that  could  affect  or  would 
b(!  of  interest  to  constituents  and 
stakeholders.  The  lJ])date  is 
communicatiul  via  List.serv,  a  free 
electronic  mail  subscrij)tion  .service  for 
industry,  trade  groups,  consumer 
interest  grouj)s.  health  jirofessionals, 
and  other  individuals  who  have  a.sked 
to  be  included.  The  Update  is  al.so 
available  on  the  FSIS  Web  page.  In 


addition.  FSIS  offers  an  electronic  mail 
.sid)scrij)tion  .service  which  jjrovides 
automatic  and  cn.stomized  access  to 
selected  food  safety  news  and 
information.  This  service  is  available  at 
http:/ /www. fsis.usdd.gov/ 
\k;\vs_{r_Hvdnts/IuudiI_Suh.s(:ription/. 
Ojitions  range  from  recalls  to  export 
information  to  nigulations,  directives, 
and  notices.  Uustomers  can  add  or 
delete  sub.scriptions  themselves,  and 
have  the  option  to  pas.sword  protect 
their  accounts. 

Done  at  Wasliiiiglon.  IXI.  on:  |aiiuarv  11. 

201  :t. 

Allred  V.  Almanza, 

Actminislnilar. 

IKK  Doc.  2(n;i-012:{:i  Filed  1-22-13:  (1:4.1  :im| 
BILLING  CODE  3410-DM-P 

DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 

[Docket  No.  FSIS-201 2-0055] 

Codex  Alimentarius  Commission: 
Meeting  of  the  Codex  Committee  on 
Fats  and  Oils 

agency:  Office  of  the  Under  Secretary 
for  Food  .Safety,  U.SDA. 

ACTION:  Notice  of  public  meeting  and 
recjuest  for  comments. 

SUMMARY:  The  Office  of  the  Under 
.Secretary  for  Food  .Safety.  U..S. 
Department  of  Agriculture  (U.SDA).  and 
the  Food  and  Drug  Administration 
(FDA).  Center  for  Food  .Safety  and 
Applied  Nutrition  (CF.SAN),  are 
sjionsoring  a  jmblic  meeting  on 
February  5,  2013.  'fhe  objective  of  the 
public  meeting  is  to  jirovide  information 
and  receive  public  comments  on  agenda 
items  and  draft  United  .States  (U.S.) 
positions  that  will  be  di.scussed  at  the 
23rd  .Session  of  the  Codex  Committee  on 
h'ats  and  Oils  (CCFO)  of  the  Codex 
Alimentarius  Commission  (Codex), 
which  will  be  held  in  Langkawi, 
Malaysia,  February  25-March  1, 2013. 
The  Under  .Secretary  for  Food  .Safety 
and  FDA  recognize  the  imjKirtance  of 
providing  interested  parlies  the 
opjiortnnity  to  obtain  background 
information  on  the  23rd  .Session  of  the 
CCFO  and  to  addre.ss  items  on  the 
agenda. 

DATES:  The  public  meeting  is  scheduled 
for  Tuesday,  February  5,  2013,  from 
10:00  a.m.  to  12:00  p'.m. 

ADDRESSES:  The  juiblic  meeting  will  be 
held  at  FDA.  CF.SAN.  Harvey  Wiley 
Building,  Room  lA-002,  5100  Faint 
Branch  Farkway,  College  Fark,  MD 
20740.  Documents  related  to  the  23rd 
.Session  of  the  CCFO  will  be;  acce.ssible 


via  the  World  Wiile  Web  at  the 
following  address:  http:// 
www.coduxcdiinentdnus.oig/tndctings- 
roports/du/. 

Martin  J.  .Stutsman.  U.S.  Delegate  to 
the  23rd  .Session  of  the  CCFO.  invites 
U..S.  interested  parties  to  submit  their 
comimmts  ehictronically  to  the 
following  email  addriLss: 

Mdi  tin. Stilt  smdn@fdd.l}hs. gov. 

Cdll-ln  Xhiinhur: 

If  you  wish  to  ])articipate  in  the 
])ublic  meeting  for  the  23rd  .Se.ssion  of 
the  CCFO  by  conference  call,  ])lease  u.se 
the  call-in  number  and  j)arlici])ant  code 
li.sted  below: 

Call-in  Number:  1-888-858-2144 
Farticipant  Code:  ()208()58 
FOR  FURTHER  INFORMATION  ABOUT  THE 
23RD  SESSION  OF  THE  CCFO  CONTACT: 
Martin  Stutsman.  J.D.,  Office;  of  Fooel 
Safety,  CF.SAN.  FDA.  5100  Faint  Branch 
Farkwav,  College  Fark,  MD  20740, 
Flume:  +1(240)  402-1042,  Fax:  +1(301) 
430-2051.  Email: 
Mdrtin.Stutsindn@fdd.hhs.gov. 

FOR  FURTHER  INFORMATION  ABOUT  THE 
PUBLIC  MEETING  CONTACT:  Marie 
Maratos.  U.S.  Codex  Office,  1400 
Independence  Avenue  .SW..  Room  4801, 
Washington,  DC  20250,  Fhone:  +1(202) 
20.5-7700.  Fax:  +1(202)  720-3157. 

Email:  Mdi id.Mdrdtos@fsis.usdd.gov. 
SUPPLEMENTARY  INFORMATION: 

Background 

Codex  was  established  in  1903  bv  two 
Unit(;d  Nations  organizations,  the  Food 
and  Agriculture  Organization  and  the 
World  Health  Organization.  Through 
adoj)tion  of  food  .standards,  codes  of 
practice,  and  other  guidelines 
developed  by  its  committees,  and  by 
])romoting  their  adoption  and 
imjjlementation  by  governments,  Codex 
seeks  to  protect  the  health  of  consumers 
and  ensure  that  fair  ])ractices  are  used 
in  the  food  trade. 

3’he  CCFO  is  responsibh;  for 
elaborating  worldwide  standards  for  fats 
and  oils  of  animal,  vegetable,  and 
marine  origin  including  margarine  and 
olive  oil. 

The  Committee  is  ho.sted  by  Malaysia. 

Issuds  To  lid  Discussdd  ot  thd  Public 
Mddtiug 

The  following  items  on  the  agenda  for 
the  23rd  .Session  of  the  CCFO  will  be 
discus.sed  during  the  public  meeting: 

•  Matters  Referr(;d  by  the  Codex 
Alimentarius  Commission  and  Other 
Codex  Committees 

•  Fro])o.sed  Draft  .Standard  for  Fish 
Oils 

•  Fro])osed  Draft  Amendment  to 
Farameters  for  Rice  Bran  Oil  in  the 
.Standard  for  Named  Vegetable  Oils 
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•  Di.sciission  Pai)(;r  on  the 
Amendment  of  the  Standard  for  Named 
V(!getahle  Oils;  Sunflower  Seed  Oils 

•  Discussion  Paper  on  Cold  Pressiul 
Oils 

•  Di.sciission  Paper  on  the 
Amendment  of  the  Standard  for  Named 
Vegetable  Oils:  High  Oleic  Soybean  Oil 

•  Di.scnssion  Paper  on  the 
Amendment  of  the  Standard  for  Named 
Vegetable  Oils  for  the  addition  of  Palm 
Oil  with  High  Oleic  Acid  OxC 

•  Di.scnssion  Paper  on  the  Revision  of 
the  Limit  for  Campesterol  in  the  Codex 
Standard  for  Olive  Oils  and  Olive 
Pomace  Oils 

•  Discussion  Pajier  on  the 
Amendment  of  the  .Standard  for  Olive 
Oils  and  Olive  Pomace  Oils:  Content  of 
Delta-7-Stigmastenol 

•  Reference  to  Acce])tance/Vohmtarv 
Application  in  Codex  Standards 

•  Other  Business  and  Future  Work 

Each  issue  listed  will  he  fully 

described  in  documents  distrilmted,  or 
to  he  distributed,  by  the  Secretariat  jirior 
to  the  meeting.  Members  of  the  public 
may  access  copies  of  the.se  documents 
(see  ADDRESSES). 

Public  Meeting 

At  the  Fehruarv  .5,  2013,  ])uhlic 
meeting,  draft  H.S.  positions  on  the 
agenda  items  will  he  de.scrihed  and 
discussiid,  and  attendees  will  have  the 
opjiortnnity  to  pose  (piestions  and  offer 
comments.  Written  comments  mav  he 
offered  at  the  meeting  or  sent  to  the  H.S. 
Delegate  for  the  23rd  Session  of  the 
(iCf'O,  Martin  Stutsman  (see 
ADDRESSES).  Written  comments  should 
state  that  they  relate  to  activities  of  the 
23rd  Session  of  the  CCFO. 

Additional  Public  Notification 

FSIS  will  announce  this  notice  online 
through  the  FSIS  Web  ])age  located  at 
bttp://iv\v\v.  fsis.usdu.gov/ 
vegulationsJEr jjolicies/ 
PederalRegistei'Notices/inde.x.asp. 

FSIS  will  also  make  copies  of  this 
Federal  Register  jmhlication  available 
through  the  FSIS  Constituent  ll])date. 
which  is  used  to  provide  information 
regarding  FSIS  jiolicies,  jirocedures, 
regulations.  Federal  Register  notit:es, 
FSIS  public  meetings,  and  other  tyjies  of 
information  that  conld  affect  or  wonld 
he  of  interest  to  constituents  and 
stakeholders.  The  Update  is 
communicated  via  Li.stserv,  a  free 
electronic  mail  subscrijition  service  for 
industry,  trade  groujis,  consumer 
interest  groups,  health  jirofessionals, 
and  other  individuals  who  have  a.sked 
to  he  included.  The  Update  is  akso 
available  on  the  FSIS  Web  j)age.  In 
addition.  FSIS  offers  an  electronic  mail 
subscription  service  which  provides 


automatic  ami  cu.stomized  access  to 
selected  food  safety  news  and 
information.  This  service  is  available  at 
http://\viv\\’.  fsis.  usd  a.  go  v/ 
Ne\vs_(r_Hvents/Hni(ii  I  Subscript  ion/. 

Options  range  from  recalls  to  export 
information  to  regulations,  directives, 
and  notices.  Customers  can  add  or 
dehite  suh.scrijitions  themselves,  and 
have  the  o])tion  to  password  protect 
their  accounts. 

IISDA  Nondi.scriin illation  Statement 

USDA  prohibits  discrimination  in  all 
its  ])rogram.s  and  activities  on  the  basis 
of  race,  color,  national  origin,  gender, 
religion,  age,  disability,  jiolitical  beliefs, 
sexual  orientation,  and  marital  or  family 
status.  (Not  all  prohibited  ha.ses  ajjply  to 
all  programs.)  Persons  with  disabilities 
who  re(]uire  alternative  means  for 
communication  of  program  information 
(Braille,  large  print,  or  audiotape.) 
should  contact  USDA’s  Target  Center  at 
2()2-720-2(5()()  (voice  and  TTY). 

To  file  a  written  comjilaint  of 
discrimination,  write  USDA,  Office  of 
the  A.ssistant  Secretary  for  Civil  Rights. 
1400  Indejiendence  Avenue  SW.. 
Washington,  DC  202.50-0410  or  call 
202-720-5004  (voice  and  TTY).  USDA 
is  an  eijual  o])j)ort unity  provider  and 
employer. 

none  at  W'.isliington.  IXi  on:  )anuarv  4. 

201  :t. 

Mary  Frances  l.owe, 
f  '..S’,  Mdiuiger  for  Code.x  Alimenlariiis. 
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DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 

[Docket  No.  FSIS-201 2-0040] 

National  Advisory  Committee  on 
Microbiological  Criteria  for  Foods; 
Reestablishment 

AGENCY:  Food  Safety  and  Inspection 
Service,  USDA. 

ACTION:  Notice  of  reestablishment  of 
Committee. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act.  this 
notice  is  announcing  the 
reeslahlishment  of  the  National 
Advisorv  Committee  on  Microbiological 
Criteria  for  Foods  (NACMCF).  The 
Committee  is  being  reestablished  in 
cooperation  with  the  Department  of 
Health  and  Human  Services  (DHHS). 

I'he  estahlishmenl  of  the  Committee  was 
recommended  by  a  1985  rejiort  of  the 
National  Academy  of  Sciences 
Committee  on  Food  Protection, 
Suheommittee  on  Microbiological 


Criteria.  “An  Evaluation  of  the  Role  of 
Microbiological  Criteria  for  Foods.”  'I'he 
current  charter  for  the  NACMCF  is 
available  for  viewing  on  the  NACMCF 
homepage  at  http:/ /www. fsis. usda.gov/ 
About  _FSlS/NACMCF/inde\.asp. 

FOR  FURTHER  INFORMATION  CONTACT: 

Karen  'riiomas,  Advisorv  Committee 
S])eciali.st,  U.S.  Department  of 
Agriculture  (USDA),  Food  Safety  and 
Insjiection  Service  (FSIS),  Room  9-21 4D 
Patriots  Plaza  III,  1400  Independence 
Avenue  SW.,  Washington,  DC  20250- 
3700.  Tele|)hone  nnmher:  (202)  090- 
0020. 

SUPPLEMENTARY  INFORMATION: 
Background 

USDA  is  charged  with  the 
administration  and  the  enforcement  of 
the  ETuleral  Meat  Inspection  Act  (FMIA), 
the  Poultry  Products  Inspection  Act 
(PPIA).  and  the  Egg  Products  Inspection 
Act  (EPIA).  The  Secretary  of  DHHS  is 
charged  with  the  admini.stration  and 
enforcement  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (FFDCA).  The.se  Acts 
help  protect  consumers  by  ensuring  that 
food  products  are  whole.some,  not 
adulterated,  and  pro])erly  marked, 
labeled,  and  packaged. 

In  order  to  assi.st  the  Secretaries  in 
carrving  out  their  responsibilities  under 
the  FMIA,  PPIA.  EPIA.  and  FFDCA.  the 
NACMCF  is  being  reestahli.shed.  The 
Committee  will  he  charged  with 
providing  recommendations  to  the 
Secretaries  on  the  develojmient  of 
microbiological  criteria  by  which  the 
safety  and  wholesomeness  of  food  can 
he  as.sessed,  including  criteria  for 
microorgani.sms  that  indicate  whether 
foods  have  been  adecpiately  and 
appropriately  processed. 

Reestablishment  of  this  Committee  is 
nece.ssarv  and  in  the  jmhlic  interest 
because  of  the  need  for  external  ex[)ert 
advice  on  the  range  of  scientific  and 
tee;hnical  i.ssnes  that  must  he  addres.sed 
by  the  FSIS  and  DHHS  in  meeting  their 
statutory  responsibilities.  'I’o  address  the 
t:om])lexity  of  the  issues,  the  (Committee 
is  expected  to  meet  one  or  more  times 
anil  nail  V. 

Members  will  he  appointed  hv  the 
Secretary  of  USDA  after  consultation 
with  the  Secretary  of  the  DHHS. 

Becan.se  of  the  comjilexity  of  matters 
addressed  by  this  Committee,  the 
Secretary  may  consult  with  other 
Federal  Agencies,  such  as  the 
Department  of  Commerce's  National 
Marine  Fisheries  Service,  the 
Dejiartment  of  Defense’s  Defense 
Logistics  Agency,  and  the  DHHS’ 
Centers  for  Disea.se  Control  and 
Prevention,  for  advice  on  membership 
aiijiointments.  Background  materials  are 
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available  on  the  Internet  at  the  addre.ss 
nol(Hi  above  or  by  contacting  the  j)erson 
listed  al)ove. 

Additional  Public  Notification 

FSIS  will  announce  this  notice  online 
through  the  F.SIS  Web  page  located  at 
htti)://\n\’\\'.  fsis.nsda.gov/ 
ivg  niat  ionsfr jjoli  cics/ 
PcdcndlicgistcrNoticcs/indcx.asi). 

FSI.S  al.so  will  make  copies  oi  this 
Federal  Register  publication  available 
through  the  F,SIS  (Constituent  Update 
(Update),  which  is  used  to  provide 
information  regarding  FSKS  policies, 
j)rocedures,  regulations.  Federal 
Register  luttices.  FSIS  ])uhlic  meetings, 
and  other  types  of  information  that 
could  affei;t  or  would  he  of  interest  to 
constituents  and  stakeholders.  The 
U|)date  is  communicated  via  Listserv.  a 
free  electronic  mail  suh.scription  service 
for  industry,  trade  groups,  consumer 
interest  groups,  health  professionals, 
and  other  individuals  who  have  asked 
to  he  included.  The  Update  also  is 
available  on  the  FSIS  Web  site.  In 
addition.  F.SkS  offers  an  electronic  mail 
suh.scri))tion  service  that  provides 
automatic  and  customiz(!d  access  to 
selected  food  .safety  news  and 
information.  'Phis  .sia  vice  is  available  at 
http:/ /www.fsis.nsda. gov/ 
Nc\\'s_l7-_I-A'cnts/lun(nI_Snbscri})tion/. 

()])tions  range  from  recalls  to  export 
information  to  regulations,  directives, 
and  notices.  (Customers  can  add  or 
delete  suhscri])tions  themselves  and 
have  the  oi)tion  to  |)as.sword  ])rotect 
their  accounts. 

I  ^SDA  Nondiscrimination  Statement 

U.SDA  j)rohihits  discrimination  in  all 
its  programs  and  activities  on  the  basis 
of  race,  color,  national  origin,  gender, 
religion,  age.  di.sahility,  political  beliefs, 
.sexual  orientation,  and  marital  or  family 
status. 

To  file  a  written  c;om plaint  of 
discrimination,  write  USDA.  Office  of 
the  Assistant  Secretarv  for  (Civil  Rights, 
1400  Indej)endence  Avenue  SW.. 
Wa.shington,  U(C  20250-9410  or  call 
202-720-55)04  (voice  and  TTY).  USDA 
is  an  equal  opportunity  jjrovider  and 
employe!!’. 

Doiio  at  Washington.  IXC.  on:  )anuarv  4. 
2013  . 

AIIiimI  V.  Alman/.a. 

Administrator. 

|1K  Doc.  20i;t-012;!.i  Fil<!(l  1-22-1 2:  iim| 

BILLING  CODE  3410-DM-P 


DEPARTMENT  OF  AGRICULTURE 

Rural  Business-Cooperative  Service 

Notice  of  Request  for  Extension  of  a 
Currently  Approved  Information 
Collection 

agency:  Rural  Husiness-(Coo|)erative 
•Service. 

ACTION:  Proposed  collection;  (Comments 
nxiuested. 

SUMMARY:  In  accordani:e  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Rural  Business- 
(Cooperative  .Service’s  intention  to 
reejuest  an  extension  for  a  currently 
approved  information  collection  in 
support  of  the  program  for  7  (CI’R  part 
4284,  suhjiart  F.  More  sjiecifically,  31 OB 
(e)  of  the  (Con.solidated  Farm  and  Rural 
Develojiment  Act  (7  U.S.C.  1932). 

DATES:  (CComments  on  this  notice  mu.st  he 
received  by  March  25.  201 3  to  he 
a.ssured  of  consideration. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dejmty  Administrator,  (Cooperative 
Programs,  U..S.  Department  of 
Agriculture,  1400  Independence  Avenue 
SW..  STUl’  3250,  Washington,  D(C 
20250,  Telephone:  202-720-7558. 
SUPPLEMENTARY  INFORMATION: 

Title:  .Small  .Socially  Di.sadvantaged 
Producer  (Crant. 

OMIi  Number:  0570-0052. 

Expiration  Date  of  Approved:  )anuarv 
31,2013. 

Type  of  bequest:  Fxtension  of  a 
currently  ajijiroved  information 
collection. 

Abstract:  The  purjiose  of  this 
information  collection  is  to  obtain 
information  nece.ssary  to  evaluate  grant 
applications  to  determine  the  eligibility 
of  the  a])plicant  and  the  ])rojecl  for  the 
program  and  to  qualitatively  as.sess  the 
project  to  determine  which  jirojects 
should  he  funded. 

Estimate  of  Barden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  8.5  hours  ])er 
grant  apj)lication. 

Respondents:  jirovide  technical 
a.ssi.stance  to  .small,  socially- 
di.sadvantaged  agricultural  j)roducers 
through  eligible  cooperatives  and 
cooperative  development  centers. 

Estimated  Number  of  Respondents: 
53. 

Estimated  Number  of  Resf)onses  per 
Respondent:  24. 

Estimated  Number  of  Responses:  588. 

Estimated  Total  Annual  Burden  on 
Respondents:  85)8.75  hours. 

C.opies  of  this  information  collection 
can  he  obtained  from  )eanne  jacohs. 
Regulations  and  Paperwork 
Management  Branch,  .Siqiport  .Services 
Division  at  (202)  85)2-004(). 


Comments 

('omments  are  invited  on:  (a)  Whether 
the  pro])osed  collecti!)n  of  information 
is  necessary  for  the  ])ro])er  performance 
of  the  functions  of  the  Rural  Business- 
("oop(!rative  .Service,  including  whether 
the  information  will  have  ])ractical 
utility:  (h)  the  accuracy  of  the  Rural 
Business-Uoopcirative  .Service's  estimate 
of  the  burden  of  the  j)ropo.sed  collection 
of  information  including  validity  of  the 
methodology  and  assumj)tions  used;  (c) 
ways  to  enhanc:e  the  (piality,  utility  and 
clarity  of  the  information  to  he 
collet;ted;  and  (il)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  tho.se  who  are  to  resjxmd,  including 
through  the  u.se  of  ajipropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
technicpies  or  other  forms  of  information 
technology. 

Comments  may  he  sent  to  Jeanne 
Jacobs,  Regulations  and  Paperwork 
Management  Branch.  .Su])j)ort  .Servic:es 
Division.  U..S.  D(!])artment  of 
Agriculture.  Rural  D(!velopment.  .STOP 
0742.  1400  lnde])endence  Avenue  .SW., 
Washington.  D(i  20250-0742. 

All  resi)onse.s  to  this  notice  will  he 
.summariz(!d  and  included  in  the  recpiest 
for  OMB  a])proval.  All  comments  will 
al.so  become  a  matter  of  ])uhlic  record. 

Daliul:  lamiary  14.  2013. 

Lillian  K.  Salerno. 

Acting  Administrator,  limed  linsiness- 
Cooperative^  Services. 

IFK  OtK:.  2(li:i-012.'>H  Filed  l-22-i:!:  11:45  ain| 
BILLING  CODE  3410-XY-P 


DEPARTMENT  OF  COMMERCE 

Submission  for  OMB  Review; 

Comment  Request 

The  Dejjartment  of  Commerce  will 
submit  to  the  Office  of  Management  and 
Budget  (OMB)  for  clearance  the 
following  propo.sal  for  collection  of 
information  under  the  provisions  of  the 
Pa])erwork  Reduction  Act  (44  U..S.C. 
Chapter  35). 

Agenev:  Bureau  of  Indu.stry  and 
.Security  (BIS). 

Title:  National  .Security  and  (iritical 
Technology  Asses.sments  of  the  U..S. 
Indu.strial  Ihise. 

OMR  Control  Number:  085)4-011 5). 
Eorm  Number(s):  N/A. 

Type  of  Reejuest:  Regular. 

Burden  Hours:  308.000. 

Number  o  f  Respondents:  28,000. 
Average  flours  Per  Response:  1 1 . 
Needs  and  lJses:T\m  D(!partment  of 
Commerce/Bl.S,  in  i:oordination  with 
other  government  agencies  and  private 
entities,  conduct  as,se.ssment.s  of  U..S. 


4832 


Federal  Register / Vol.  78,  No.  15/ Wednesday,  January  23,  2013 /Notices 


indu.strios  (loomed  critical  to  our 
national  security.  The  information 
gathered  is  mulled  to  ass(;.ss  the  Inndth 
and  competitiveness  as  well  as  the 
needs  of  the  targeted  industry  sector  in 
order  to  maintain  a  strong  IJ.S. 
industrial  base.  Data  ohtaimul  from  the 
surveys  will  he  used  to  ])repare  an 
ass(;ssment  of  tin;  current  status  of  the 
targeted  industry,  addressing 
production,  technological 
developments,  economic  performance, 
(iinployment  and  academic  trends,  and 
international  competitiveness.  This  is  a 
generic  information  colhiction  and  each 
survey  i.s  ajjprovcid  by  (1MB  before  being 
used  for  the  asscjssment. 

Afjhctf^cl  Public:  Business  and  other 
for-jjrofit  organizations. 

Frequency:  (In  occasion. 

Respondent’s  Ohligution:  Mandatory. 
OMR  Desk  Officer:  Jasmeet  Seehra. 
(202) 395-3123; 

r,opi(;.s  of  the  above  information 
collection  projjosal  can  be  obtaiiuKl  by 
calling  or  writing  Jeamifer  J(;ssup, 
D(!])artmental  Paperwork  Clearance 
Officer,  (202)  482-0330.  D(;i)artment  of 
Commerce,  Room  0010.  14th  and 
(ionstitution  Avenue  NW..  Washington, 
IX;  20230  (or  via  the  Internet  at 
jiessup@doc.gov) . 

Written  comments  and 
recommendations  for  the  propo.sed 
information  collection  should  be  .sent 
within  30  days  of  publication  of  tins 
notice  to  Jasnuiet  S(;ebra,  (IMB  Desk 
Officer,  via  email  to 
lasineet_K._SeeJjra@oinh.eop.gov  or  fax 
to  (202)  395-5107. 

llatwl:  jaiuiarv  10.  201,3. 

(Iwfdliiar  Banks. 

Managenumt  Analvst.  Office  of  the  Oliief 
Infoinialion  Officer. 

|I'K  Doc.  2()i;}-()1227  rilod  1-22-13:  8:4.5  am| 
BILLING  CODE  3510-33-P 

DEPARTMENT  OF  COMMERCE 
Bureau  of  Industry  and  Security 
Order  Denying  Export  Privileges 

In  the  Mattcn-  of: 

)(!r()in(;  .Stuart  Pcuulzich  currcaitlv 
incarcerated  at:  Inmate  Niiiuher  43.550- 
074,  l'’M(]  Lexington.  I’.O.  Box  14500. 
Lexington,  KY  40512  and  with  an  address 
at:  20!)  Reece  Hill  Road,  Hamilton,  I’N 
37058-301 5. 

On  October  12.  2011,  in  the  U.S. 
District  Court,  Eastern  District  of 
Tennessee,  Jerome  Stuart  Pendzich 
(“Pendzich”)  was  convicted  of  violating 
Section  38  of  the  Arms  Export  Control 
Act  (22  U.S.C.  2778  (200(i  it;  Supp.  IV 
2010))  (“AE(iA”)  .  S])ecifically, 
Pendzich  was  convicted  of  knowingly 


and  willfully  attempting  to  export 
defen.se  articles,  that  i.s.  Level  IV 
Ballistics  Small  Arms  Protective  Inserts 
(SAPl),  to  Bogota,  Ckilumbia  without 
fir.st  having  obtained  a  license  or  written 
approval  from  the  United  States 
Department  of  State.  Pendzich  was 
sentenced  to  40  months  of  pri.son 
followed  by  three  years  of  supervi.sed 
relea.se.  Pendzich  i.s  also  listed  on  the 
U.S.  Dejiartment  of  State  Debarred  List. 

Section  700.25  of  the  Export 
Administration  Regulations  ("EAR”  or 
“Regulations”) '  provides,  in  pertinent 
part,  that  “lt|he  Director  of  the  Office  of 
Exporter  Services,  in  consultation  with 
the  Director  of  the  Office  of  Ex])ort 
Enforcement,  may  deny  the  export 
])rivil(^ge.s  of  any  person  who  has  been 
convicted  of  a  violation  of  the  Export 
Administration  Act  (“EAA”),  the  EAR. 
or  any  order,  license  or  authorization 
issued  thereunder;  any  regulation, 
license,  or  order  issued  under  the 
International  Emergenev  Economic 
Powers  Act  (50  U.S.C.  1 701-1 7()(i);  18 
U.S.C.  793,  794  or  798;  section  4(b)  of 
the  Internal  Security  Act  of  1950  (50 
U.S.(L  783(b)),  or  .section  38  of  tbe  Arms 
Exi)ort  Control  Act  (22  U.S.C.  2778).”  15 
(3'’R  700.25(a);  s(!e  also  Section  H(b)  of 
the  EAy\,  50  U.S.Ck  app.  2410(h).  The 
denial  of  exj)ort  privileges  under  this 
provision  may  be  for  a  j^eriod  of  up  to 
10  years  fioin  the  date  of  the  conviction. 
15  CFR  7{i0. 25(d);  .s(!e  akso  50  U.S.C. 
apj).  2410(h).  In  addition.  Section  750.8 
of  the  Regulations  states  that  the  Bureau 
of  Industry  and  Security’s  Office  of 
Exj)orter  Services  may  revoke  any 
Bureau  of  Industry  and  Security  ("BIS”) 
licenses  ])reviou.sJy  i.ssued  in  which  the 
person  had  an  interest  in  at  the  time  of 
bis  conviction. 

1  have  received  notice  of  Pendzich’s 
conviction  for  violating  the  lEEPA.  and 
have  provided  notice  and  an 
opj)()rtunity  for  Pendzich  to  make  a 
written  submission  to  BLS,  as  provided 
in  Section  7(i0.25  of  the  Regulations.  I 
have  received  a  submission  from 
Pendzicb.  Based  upon  my  review  and 
consultations  with  BIS's  Office  of 
Export  Enforcement,  including  its 
Director,  and  the  facts  available  to  BIS, 

I  have  decided  to  deny  Pendzich’s 

'  Till!  Regulations  ant  ciirrenllv  cotlinod  in  llu; 
{iodi!  of  lualoral  Rogulalions  at  15  ('.RR  Parts  730- 
774  (2012).  The  Regulations  issued  pursuant  to  the 
i;x|)ort  Administration  Act  (50  ll..S.(;.  app.  2401- 
2420  (2000))  ("RAA"),  .Since  August  21, 2001.  the 
I'iAA  has  heem  in  lapse  and  the  President,  through 
Rxecutive  Order  13222  of  Augicst  17.  2001  (3  CPR. 
2001  Comi).  783  (2002)),  which  has  Ixien  extended 
hy  successive  Presidimtial  Notices,  the  most  recent 
being  that  of  August  15,  2012  (77  Red.  Reg.  4!)(i!)!) 
(Aug.  10.  2012)).  has  continued  the  Regulations  in 
effect  uiKktrthe  International  Rnujrgcmcy  Rconomic 
Powers  Act  (50  ll.S.O.  1701.  et  se(i.  (2000  .Supp. 
IV  2010)). 


export  jn  ivileges  under  the  Regulations 
for  a  period  of  10  years  from  the  date  of 
Pendzich’s  conviction.  I  have  akso 
decided  to  revoke  all  licenses  i.ssued 
pursuant  to  the  Act  or  Regulations  in 
whic;h  Pendzich  had  an  interest  at  the 
time  of  his  conviction. 

Accordingly,  it  is  hereby 

Ordered 

I.  Until  October  12,  2021,  Jerome 
Stuart  Pendzich.  with  last  known 
addresses  at:  currently  incarcerated  at: 
Inmate  Number  43550-074,  FM(i 
Lexington,  P.O.  Box  14500,  Lexington. 
KY  40512,  and  with  an  addre.ss  at:  209 
Reece  Hill  Road,  Hampton,  TN  37058- 
3015,  and  when  acting  for  or  on  behalf 
of  Pendzich,  his  repre.sentatives. 
assigns,  agents  or  employees  (the 
“Denied  Per.son”),  may  not,  directly  or 
indirec:tlv,  jicirticipate  in  any  way  in  any 
transaction  involving  any  commodity, 
software  or  technology  (hereinafter 
collectively  referred  to  as  “item”) 
exported  or  to  be  exported  from  the 
United  States  that  i.s  subject  to  the 
Regulations,  including,  hnt  not  limited 
to: 

A.  Applying  for,  obtaining,  or  using 
any  licen.se.  License  Excej)tion,  or 
export  control  document: 

B.  Carrying  on  negotiations 
concerning,  or  ordering,  buying, 
receiving,  using,  .selling,  delivering, 
storing,  disposing  of.  forwarding, 
transporting,  financing,  or  otherwi.se 
.servicing  in  any  way,  any  transaction 
involving  any  item  exported  or  to  be 
exported  from  tbe  United  States  that  i.s 
subject  to  the  Regulations,  or  in  any 
other  activity  subject  to  the  Regulations; 
or 

(k  Benefitting  in  any  way  from  any 
transaction  involving  any  item  exported 
or  to  be  exported  from  the  United  States 
that  is  subject  to  the  Regulations,  or  in 
any  other  activity  subject  to  the 
Regulations. 

11.  No  person  may,  directly  or 
indirectly,  do  any  of  the  following; 

A.  Export  or  reexport  to  or  on  Ixihalf 
of  the  Denied  Per.son  any  item  subject  to 
the  Regulations; 

B.  Take  any  action  that  facilitates  the 
acquisition  or  attemjited  acquisition  by 
the  Denied  Person  of  the  ownership, 
possession.  ))r  control  of  any  item 
subject  to  the  Regulations  that  has  been 
or  will  be  exported  from  the  United 
States,  including  financing  or  other 
su])|)ort  activities  related  to  a 
transaction  whereby  the  Denied  Person 
accjuires  or  attempts  to  accjuire  such 
ownership,  possession  or  control; 

C.  Take  any  action  to  ac(iuire  from  or 
to  facilitate  tJie  acquisition  or  attempted 
ac(]uisition  from  the  Denied  Person  of 
any  item  subject  to  the  Regulations  that 
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has  been  exported  from  the  United 
States; 

1).  Obtain  from  the  Denied  Person  in 
the  United  States  any  item  subject  to  the 
R(;gidations  with  knowledge  or  rea.son 
to  know  tlial  the  item  will  he,  or  is 
intended  to  he,  exported  from  the 
United  .States;  or 

K.  Fngage  in  any  transaction  to  service 
any  item  subject  to  the  Regulations  that 
has  been  or  will  he  ex|K)rt(!d  from  the 
United  Slates  and  which  is  owned, 
j)ossess(!d  or  controlled  by  the  D(!nied 
Person,  or  .service  any  item,  of  whatever 
origin,  that  is  owned,  pos.se.ssed  or 
controlled  by  the  Denied  Per.son  if  such 
service  involves  the  use  of  anv  item 
subject  to  the  Regulations  that  has  been 
or  will  he  exported  from  the  United 
States.  For  purposes  of  this  paragraph, 
servicing  means  installation, 
maintenance,  repair,  modification  or 
te.sting. 

III.  After  notice  and  op])ortnnity  for 
comment  as  provided  in  Section  788.23 
of  the  Regulations,  any  other  ])erson. 
firm,  cor]K)ration.  or  business 
organization  related  to  Pendzich  by 
affdiation.  ownership,  control  or 
jKxsition  of  responsibility  in  tin;  conduct 
of  trade  or  related  services  mav  akso  he 
subject  to  the  ])rovisions  of  this  Order  if 
necessarv  to  prev(;nt  evasion  of  the 
Order. 

IV.  'fliis  Order  does  not  jjrohihit  any 
expoi't.  reexport,  or  other  transaction 
sul)ject  to  the  Regulations  where  the 
only  itmns  involved  that  are  subject  to 
the  Regulations  are  the  foreign- 
produced  direct  product  of  U.S. -origin 
technology. 

V.  This  Order  is  effective  immediately 
and  shall  remain  in  effect  until  October 
12, 2021. 

VI.  In  accordance  with  Part  7.58  of  the 
Regulations,  Pcmdzich  may  file  an 
appeal  of  this  Order  with  the  IJiuler 
Secretary  of  (Commerce  for  Indu.stry  and 
Security.  3’he  aj)j)eal  must  h(!  filed 
within  45  days  from  the  date  of  this 
Order  and  must  com|)ly  with  the 
jirovisions  of  Part  758  of  the 
Regulations. 

VII.  A  copy  of  this  Order  shall  he 
delivered  to  the  Pendzich.  'I’his  Order 
shall  he  |)uhlished  in  the  Federal 
Register. 

tssucul  this  14tli  (lay  of  jaiuiarv  201.3. 
B(‘riiar(l  Krit/.(;r, 

Diivctor.  Office  of  Exporter  Services. 

II-'K  tioc.  2()l.»-012(i0  Fil(!(l  l-22-i;<;  H:4.')  ain| 
BILLING  CODE  P 


DEPARTMENT  OF  COMMERCE 
Bureau  of  Industry  and  Security 
Order  Denying  Export  Privileges 

tn  the  Matter  of; 

tallies  Allen  t.arrisoii.  211  Dope  Drive.  New 

Ringgold.  PA  17000-0207. 

On  June  23,  2011,  in  the  U.S.  District 
(iourt,  Di.strict  of  Delaware.  James  Allen 
Larrison  (“Larri.son")  was  convicted  of 
violating  the  International  Emergency 
Economic  Powers  Act  (50  U.S.C.  1701, 

(it  sacj.  (2000  8:  Slip]).  IV  201  Oj) 
(“lEEPA”).  Specifically,  Larrison  was 
convicted  of  knowingly  and  willfully 
attempting  to  exjiort  and  causing  the 
attempted  export  from  the  United  States 
to  the  Islamic  Republic  of  Iran  tw'o 
Hitachi  JU-Z2  Junction  Units  (camera 
control  box,  8-port  multiple  television 
camera  control  dedegation  .switch), 
without  obtaining  the  required 
authorization  from  the  Office  of  Foreign 
As.sets  Uontrol,  Department  of  the 
Tniasnrv.  Larrison  was  sentenced  to  24 
months  of  i)rol)ation. 

.Section  78().25  of  the  Exiiort 
Administration  Regulations  (“EAR”  or 
“Regulations”) '  jirovides,  in  ])(;rtinent 
])art,  that  ”|t  jhe  Dinudor  of  the  Office  of 
Exporter  .Serviccis,  in  consultation  with 
the  Dir(!ctor  of  the  Office  of  Export 
Enforcenuait,  mav  deny  the  ex})ort 
])rivilege.s  of  any  ])er.son  who  has  been 
convicted  of  a  violation  of  the  Export 
Administration  Act  (“EAA”),  the  EAR, 
or  any  order,  license  or  authorization 
issued  thereunder;  any  regulation, 
license,  or  orckir  i.ssued  under  the 
International  Emergency  Economic 
Powers  Act  (50  U.S.C.  1701-1708);  18 
U.S.C.  703,  704  or  708;  section  4(h)  of 
the  Internal  Security  Act  of  1050  (50 
U.S.C.  783(h)),  or  .section  38  of  the  Arms 
Export  Control  Act  (22  U..S.C.  2778).”  15 
CFR  7()8. 25(a);  see  also  Section  11  (h)  of 
the  EAA,  50  U.S.C.  apj).  2410(h).  The 
denial  of  export  privileges  under  this 
provision  may  he  for  a  period  of  iqi  to 
10  years  from  tin;  date  of  the  conviction. 
15  CFR  788.25(d);  .see  also  50  U.S.C. 
aj)]).  2410(h).  In  addition.  .Section  750.8 
of  the  Regulations  states  that  tin;  Bureau 
of  Industry  and  .Security’s  Office  of 
Ex])ort(!r  Services  mav  revoke  anv 


'  llio  Ki!gnlatii)n,s  an!  ciimMilly  codilitid  iti  llm 
(;()d(!  ol  Faddial  K(!gidati(>ns  al  15  CMI  Parts  7;il)- 
774  (2012).  'I'lui  K(!gulalioiis  issiuul  |>iirsiianl  to  llu! 
INporl  Administration  Act  (50  a|)|).  2401- 

2420  (2000))  (•'liAA").  .Since  August  21. 2001.  tiio 
I'iAA  lias  luKin  in  lapse  and  tli(!  I’residiint.  tlirongli 
i:xi!cn1ive  Order  i:i222  ol  August  17.  2001  (3  CFR. 
2001  Comp.  7H.'l  (2002)).  wliicli  lias  lieim  (extended 
liv  successive  Presidential  Notices,  tlii!  most  recciiit 
being  that  of  August  15.  2012  (77  Fed.  Reg.  4(l(i'l!l 
(Ang.  Hi.  2012)).  lias  continniid  tile  Regulations  in 
effect  under  the  International  l•;nlelgencv  Fconoinic 
Powers  Act  (50  ll..S.(;.  1701 .  et  s<!(i.  (2000  &  .Snpp. 
IV  2010)). 


Bureau  of  Industry  and  Security  (“BLS”) 
licenses  previously  issued  in  which  the 
per.son  had  an  interest  in  at  the  time  of 
his  conviction. 

1  have  received  notice  of  Larri.son’s 
conviction  for  violating  lEEPA,  and 
have  providiul  notice  and  an 
o])])ortunity  for  l.iirrison  to  make  a 
written  submission  to  BLS,  as  jirovidtul 
in  .Section  788.25  of  the  Regulations.  1 
have  not  received  a  suhmi.ssion  from 
Larrison.  Based  iqion  my  review  and 
consultations  with  BLS’s  tlffice  of 
Export  Enforcement,  including  its 
Director,  and  the  facts  available  to  BLS, 

I  have  decided  to  deny  Larrison’s  exjiort 
jirivileges  under  the  Regulations  for  a 
jieriod  of  five  years  from  the  date  of 
Larri.son’s  conviction.  I  have  also 
decided  to  revoke  all  licenses  issued 
jnirsuant  to  the  Act  or  Regulations  in 
which  Larrison  had  an  interest  at  the 
time  of  his  conviction. 

Accordingly,  it  is  hereby 

Oi'dared 

1.  Until  June  23.  2018,  James  Allen 
Larri.son,  with  a  la.st  known  address  at: 
211  Hojie  Drive,  New  Ringgold,  PA 
1 788()-()2()7,  and  when  acting  for  or  on 
behalf  of  Larri.son,  his  rejiresentatives, 
assigns,  agents  or  einjiloyees  (the 
“Denied  Per.son”),  mav  not.  directly  or 
indirectly,  jiarticijiate  in  any  way  in  any 
transaction  involving  anv  commoditv, 
.software  or  technology  (hereinafter 
collectively  referred  to  as  “item”) 
exjiorted  or  to  he  exjiorted  from  the 
United  States  that  is  subject  to  the 
Regulations,  including,  hut  not  limited 
to; 

A.  Ajijilying  for.  obtaining,  or  using 
any  license.  License  Excejition,  or 
exjiort  control  document; 

B.  Carrying  on  negotiations 
concerning,  or  ordering,  huying, 
receiving,  using,  selling,  delivering, 
storing,  disjiosing  of,  forwarding, 
transjiorting,  financing,  or  otherwi.se 
servicing  in  any  way,  any  transaction 
involving  any  item  exjiorted  or  to  be 
exjiorted  from  the  United  .States  that  is 
suliject  to  the  Regulations,  or  in  any 
other  activity  subject  to  the  Regulations; 
or 

C.  Benefitting  in  any  way  from  anv 
transaction  involving  any  item  exjiorted 
or  to  he  exjiorted  from  the  United  .States 
that  is  subject  to  the  Regulations,  or  in 
any  other  activity  subject  to  the 
Regulations. 

11.  No  jierson  may,  directly  or 
indirectly,  do  any  of  the  following; 

A.  Exjiort  or  reexjiort  to  or  on  behalf 
of  the  Denied  Per.son  any  item  subject  to 
the  Regulations; 

B.  Take  any  action  that  facilitates  the 
acejnisition  orattemjited  acejuisition  by 
the  Denied  Per.son  of  the  ownershiji, 
jiossession,  or  control  of  any  item 
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subject  to  the  Regulations  that  has  been 
or  will  he  exported  from  the  United 
States,  including  financing  or  other 
support  activities  relatcid  to  a 
transaction  whereby  the  Denied  Person 
accpnres  or  attempts  to  accpiire  such 
ownership,  possession  or  control; 

U.  Take  anv  action  to  acquire  from  or 
to  facilitate  the  accjuisition  or  attempted 
ac(jnisition  from  the  Denied  Per.son  of 
any  item  subject  to  the  Regulations  that 
has  been  exported  from  the  United 
States; 

D.  Obtain  from  the  Deaiied  Person  in 
the  United  States  any  item  subject  to  the 
Regulations  with  knowledge  or  reason 
to  know  that  the  item  will  he,  or  is 
intended  to  he,  exi)orted  from  the 
United  States;  or 

E.  Engage  in  any  transaction  to  service 
any  item  subject  to  the  Regulations  that 
has  been  or  will  he  exported  from  the 
United  States  and  which  is  owned, 
possessed  or  controlled  by  the  Denied 
l^;rson.  or  service  any  item,  of  whatever 
origin,  that  is  owned,  possessed  or 
controlled  hv  the  Deni(!d  Person  if  such 
service  involves  the  use  of  anv  item 
subject  to  the  Regidations  that  has  been 
or  will  he  exported  from  the  United 
States.  For  purposes  of  this  paragraph, 
servicing  means  installation, 
maintenance,  rej)air,  modification  or 
testing. 

III.  After  notice  and  o])])ortunity  for 
comment  as  provided  in  Sectit)n  7()(i.23 
of  the  Regulations,  any  other  i)erson, 
firm,  cor]K)ration,  or  business 
organization  related  to  Larrison  by 
affiliation,  ownershij),  control  or 
])()sition  of  res])onsihility  in  the  conduct 
of  trade  or  related  services  may  also  he 
subject  to  the  provisions  of  this  Order  if 
nece.ssarv  to  ])revent  evasion  of  the 
Order. 

IV.  This  Order  does  not  prohibit  any 
export,  reexport,  or  other  transaction 
subject  to  the  Regidations  when;  the 
onlv  items  involved  that  are  subject  to 
the  Regulations  are  the  foreign- 
jiroduced  direct  product  of  U.S. -origin 
technologv. 

V.  This  Order  is  (dfective  immediately 
and  shall  remain  in  effect  until  June  23. 
2018. 

VI.  In  accordance  with  Part  758  of  the 
Regulations,  Larri.son  may  file  an  appeal 
of  this  Order  with  the  Under  Secretary 
of  Oommerce  for  Industry  and  Securitv. 
The  apjieal  must  he  filed  within  45  (lavs 
from  the  date  of  this  Order  and  must 
comjily  with  the  provisions  of  Part  758 
of  the  Regulations. 

VII.  A  copy  of  this  Order  shall  he 
delivered  to  the  Larri.son.  This  Order 
shall  he  jmhlished  in  the  Federal 
Register. 


Issued  this  14tli  day  ol  lanuary  2013. 
Bernard  Krit/.er, 

Dirt'cAor,  Office  oj  ExporUw  Scrviccu. 

|1  K  Doc.  2()i:t-()12()2  Idled  l-22-i:t;  K:4.'j  ami 
BILLING  CODE  P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Environmental  Technologies  Trade 
Advisory  Committee  Public  Meeting 

AGENCY:  International  rrade 
Administration,  Oommerce. 

ACTION:  Notice  of  Federal  Advisory 
Committee  meeting. 

SUMMARY:  'Phis  notice  .sets  forth  the 
schedule  aud  proposed  agenda  of  a 
meeting  of  the  Environmental 
Technologies  Trade  Advisory 
Committ(!e  (ETTAC). 

DATES:  The  meeting  is  scheduled  for 
Tuesday,  Fehruary  28.  2012,  at  9:()()  a.m. 
Eii.stern  Daylight  Time  (ED'f). 

ADDRESSES:  I'he  nuxding  will  he  held  in 
Room  4830  at  the  U.S.  Department  of 
Commerce,  Herbert  Clark  Hoover 
Building.  1401  C.onstitution  Avenue 
NW.,  Washington,  DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
'fodd  DeLidle,  Office  of  Energy 
Environmental  Industries  (OEEI), 
International  Trade  Administration, 
Room  4053,  1401  Constitution  Avenue 
NW..  Washington,  DC  20230.  (Phone: 
202^82-4877;  Fax:  202^82-5885; 
email:  todd.de;hlle@tv(ide.p,ov).  This 
meeting  is  |ihvsically  accessible  to 
j)eo])le  with  disabilities.  Reqiuxsts  for 
sign  language  interjiretation  or  other 
auxiliary  aids  should  he  directed  to 
OEEI  at  (202)  482-5225  no  less  than  one 
week  jirior  to  the  meeting. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  will  take  place  from  0:00  a.m. 
to  3:30  ]).m.  EDT.  This  meeting  is  ojien 
to  the  jnihlic  and  time  will  he  iiermittcxl 
for  jiuhlic  comment  from  3:00-3:30  p.m. 
EDT.  Written  comments  concerning 
l‘]TTAC  affairs  are  welcome  any  time 
before  or  after  the  meeting.  Minutes  will 
he  available  within  30  days  of  this 
meeting. 

Topics  to  ho  considered:  As  tlu;  first 
meeting  of  the  newly  reajipointed 
Committee,  the  agenda  will  include  an 
overview  of  the  roles  and 
responsibilities  of  memluns  and 
discu.ssion  of  (iommittee  structure.  The 
(Committee  will  also  review  the  work  of 
the  previous  E'lTAC  and  begin  to 
outline  important  i.ssues  and  policies 
that  affect  environmental  trade.  The 
status  of  the  U.S.  Environmental  Exjjort 
Initiative  will  also  he  di.scussed. 


Background:  The  E'lTAC  is  mandated 
by  Public  Law  103-392.  It  was  created 
to  advise  the  U.S.  government  on 
environmental  trade  policies  and 
lirograms,  and  to  help  it  to  focus  its 
resources  on  increasing  the  exports  of 
the  U..S.  environmental  industry. 

E'r'I’AC  operates  as  an  advisorv 
committee  to  the  Secretary  of  Commerce 
and  the  Trade  Promotion  Coordinating 
Committ(!e  ('rPC(3.  E'lTAC  was 
originally  chartered  in  May  of  1994.  It 
was  mo.st  recently  re-chartered  until 
September  2014. 

Man  Lhn. 

Energy  Tenin  Lender.  Office  of  Energy  & 
Enyironinentnl  Industries. 

|FR  Doc.  20i:i-012r)7  Filed  1-22-1  :t;  K;45  ainl 
BILLING  CODE  3510-DR-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

RIN  0648-XC444 

Endangered  and  Threatened  Species; 
Take  of  Anadromous  Fish 

agency:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic,  and 
Atmospheric  Administration  (NOAA), 

(  4)111  merce. 

ACTION:  Notice  of  availability  and 
reijuest  for  comment. 

SUMMARY:  Notice  is  hereby  given  that 
NMFS  has  received  a  I'ribal  Resource 
Management  Plan  (TRMP)  from  the  Nez 
Perce  'Fribe  (NP'F),  and  an  updated 
Fishery  Management  and  Evaluation 
Plan  (FMEP)  for  fishery  management  in 
the  Snake  River  Basin  in  Northea.st 
Oregon.  The  TRMP  is  provided 
pursuant  to  the  'Fribal  4(dJ  Rule;  the 
FMEP  is  provided  pursuant  to  the 
salmon  and  .steelhead  4(d)  Rule.  This 
document  .serves  to  notify  the  public  of 
the  availability  for  comment  of  the 
propo.sed  evaluation  of  the  Secretary  of 
Commerce  (Secretary)  as  to  how  the 
NP'F  'FRMP  addresses  the  criteria  in  the 
ESA.  and  of  the  FMEP.  NMFS  also 
announces  the  availabilitv  of  a 
suj)])lemental  draft  Environmental 
A.sse.ssment  (EA)  for  the  pending 
determination. 

DATES:  Comments  and  other 
submissions  must  he  received  at  the 
ajipropriate  addre.ss  or  fax  number  (see 
ADDRESSES)  no  later  than  5  p.m.  Pacific 
time  on  February  22.  2013. 

ADDRESSES:  Written  responses  to  the 
application  should  he  sent  to  Enrique 
Patino,  National  Marine  Fisheries 
Services.  Salmon  Management  Division 
7800  Sand  Point  Wav  NE.,  Seattle.  WA 
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!)ttl  1 .5.  (Comments  may  also  be; 
siil)mitte(i  by  email  to; 
NE()mi>onI‘'isli(U'vPI(ins.n\\i'@no(i(i.g(n'. 
Include  in  the  subject  line  of  the  email 
comment  the  following  identifier: 
(Comments  on  Northeast  Oregon  Fisherv 
Plans,  (iomments  mav  also  be  .sent  via 
facsimile  (fax)  to  (200)  .520-0731). 
K(Hiuesls  for  coj)ies  of  the  documents 
.should  l)e  directed  to  the  National 
Marine  l-’isluii  ies  Services.  Salmon 
Management  Division.  7000  ,Sand  f’oint 
Way  NE.,  S(iattle.  \VA  08115.  The 
documents  are  also  available  on  the 
Internet  at  w  ww.nwr.nodd.gov. 

('.omments  received  will  also  he 
available  for  ))uhlic  inspection,  by 
appointment,  during  normal  business 
hours  by  calling  (503)  230-5418. 

FOR  FURTHER  INFORMATION  CONTACT; 
Enrique  Patino  at  (200)  520-4055  or 
email:  dniiqdd.f)dtino@n()dd.gov. 
SUPPLEMENTARY  INFORMATION: 

Species  C^overed  in  This  Notice 

Chinook  salmon  (Oncorhvnchds 
tshdW’xischd):  threatened,  naturally 
produced  and  artificially  propagated 
Snake  River  Spring/Summer-run. 

Steelhead  [().  luvkiss):  threatened, 
naturallv  produced  and  artificiallv 
proj)agated  .Snake  River  Basin. 

Background 

Previously,  NME.S  had  received 
fisherv  management  plans  for  fisheries 
in  tributaries  of  northeast  Oregon.  These 
plans,  submitted  by  the  .Shoshone- 
Bannock  Tribes,  the  Confederated 
Tribes  of  the  Umatilla  Indian 
Reservation,  and  the  Oregon  Department 
of  Kish  and  Wildlife  were  the  subjects 
of  a  draft  environmental  assessment  and 
associated  documents  provided  for 
iniblic  review  and  comment  (78  FR 
49735.  August  11. 2011).  Subseejuent  to 
that  30-day  comment  period,  on 
February  17.  2012.  NMFS  received  an 
u|)dated  TRMP  from  the  NPT, 
addressing  management  of  NP3’ 
fisheries  in  the  Crande  Ronde  and 
Imnaha  Rivers.  NMF.S  also  received  an 
u|)dat(ul  FMEP  from  Oregon  describing 
inclusion  of  spring/summer  Chinook 
salmon  fisheries  in  the  Washington 
.State  jjortion  of  the  Crande  Ronde  River 
to  be  managed  by  the  Washington 
Dej)artment  of  Fish  and  Wildlife  on 
April  24.  2012.  NMF.S  received 
additional  comments  clarifying  asjjects 
of  the  proposed  actions.  NMF.S  prepared 
a  j)roj)o.sed  evaluation  of  and  jKmding 
determination  on  the  NPT  fishery  j)lan. 
and  updated  the  NMF.S  EA  to 
incorporate  the  additional  information. 

The  FMEPs  and  'FRMP.s  jiropose  to 
manage  all  spring/summer  Chinook 
salmon  fisheries  to  achieve  escapement 


objectives.  The  FMEPs  and  'fRMPs 
utilize  a  harvest  rate  with  five  ti(?rs 
ba.sed  on  predicted  adult  abundance  to 
each  of  the  affected  i)opulations.  The 
majority  of  tin;  harvest  is  anticipated  to 
come  from  hatchery-origin  stocks,  'fin; 
FMEPs  and  hRMPs  also  de.scrihe  a 
proce.ss  to  guide  coordination  of  fishery 
design  and  implementation  bi;tween  the 
agencies  implementing  fisheries  in  the 
action  area. 

As  recpiired  bv  the  E.SA  4(d)  Rid(;  for 
Tribal  Plans  (8.5’ I’R  42481,  July  10.  2000 
|50  ('FR  223.2091).  the  .Secretary  must 
determine  pursuant  to  50  (d'R  223.209 
and  j)ursuant  to  the  governnn;nt-to- 
government  ])rocesses  therein  whether 
the  TRMPs  for  fisheries  in  Northeast 
Oregon  would  aj)])reciably  reduce  the 
likelihood  of  survival  and  recovery  of 
.Snake  River  spring/summer  and  .Snake 
River  Basin  steelhead.  The  .S(;cretary 
must  take  comments  on  his  pending 
determination  as  to  whether  the  TRMPs 
address  the  criteria  in  the  'fribal  4(d) 

Rule  and  in  §  223.203(b)(4). 

As  specified  in  §  223.203(b)(4)  of  the 
E.SA  4(d)  Rule.  NMF.S  mav  approve  an 
FMEP  if  it  meets  criteria  set  forth  in 
4}  223.203(b)(4)(i)(A)  through  (I).  Prior  to 
final  approval  of  an  FMEP,  NMF.S  must 
puhlisb  notification  announcing  its 
availability  for  public  review  and 
comment. 

NEPA  re(piin;s  F(;deral  agencies  to 
conduct  an  environmental  analysis  of 
their  propo.sed  actions  to  determine  if 
the  actions  may  affec;t  the  human 
environment.  NMF.S  expects  to  take 
action  on  three  E.SA  section  4(d)  TRMPs 
and  two  E.SA  section  4(d)  FMEPs. 
Therefore.  NMF.S  is  seeking  public 
input  on  the  scope  of  the  recpiired  NEPA 
analysis  with  the  inclusion  of  the 
achlitional  |)ropo.sed  activities, 
including  the  range  of  reasonable 
alternatives  and  a.ssociated  im])acts  of 
anv  alternatives. 

The  final  NEPA,  TRMP.  and  FMEP 
determinations  will  not  he;  completed 
until  after  the  end  of  the  3()-dav 
comment  period  and  will  fully  consider 
all  j)ublic  c:omments  received  during  the 
comment  perioil.  NMF.S  will  puhlish  a 
record  of  its  final  action  on  the  TRMPs 
in  tin;  Federal  Register. 

Authority 

Under  section  4  of  the  E.SA,  NMF.S.  by 
del(;gat(;d  authority  from  the  .Secretary 
of  Uommerce,  is  required  to  ado])t  such 
regulations  as  he  deems  n(;cessary  and 
advisable  for  the  con.servation  of  the 
speci(;s  li.st(;d  as  threatened.  The  E.SA 
salmon  and  steelhead  4(d)  Rule  (85  FR 
42422,  July  10.  2000)  sjjecifie.s 
categories  of  activities  that  contrihute  to 
the  conservation  of  listed  salmonids  and 
sets  out  the  c;riteria  for  such  activities. 


Limit  4  of  the  uj)dat(;d  4(d)  rule  (50  Uf’R 
223.203(h)(4))  further  provides  that  the 
])rohihitions  of  paragra])h  (a)  of  the 
u])dated  4(d)  rule  (50  UFR  223.203(a)) 
do  not  apply  to  activities  associated 
with  fishery  harv(;st  ])rovid(;d  that  an 
FMEP  has  h(;en  aj)j)roved  hv  NMF.S  to 
he  in  accordance  with  the  salmon  and 
steelhead  4(d)  ruh;  (85  FR  42422,  July 
10.  2000.  as  iqjdated  in  70  FR  37180^ 

June  28.  2005).  The  E.SA  Tribal  4(d) 

Rule  (85  FR  42481.  July  10,  2000)  states 
that  the  E.SA  section  9  take  prohibitions 
will  not  api)ly  to  'I’RMPs  that  will  not 
a])])reciably  reduce  the  likelihood  of 
survival  and  recovery  for  the  listed 
species. 

nal(;(l:  )aiuiiirv  18.  2013. 

Angela  Summa, 

('Aiwf.  Hilda ngamcl  Spacias  Division,  Oflira 
of  ProlacUid  liasonrcos.  Nalional  Marino 
Hisharias  Horvico. 

H'K  Hoc.  2()i:i-(n22‘)  Filed  l-22-i:t:  anil 

BILLING  CODE  3510-22-P 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

RIN  0648-XC431 

Endangered  and  Threatened  Species; 
Recovery  Plan  for  the  North  Pacific 
Right  Whale 

AGENCY:  National  Marim;  Fisheries 
.Service.  National  Oceanic  and 
Atmospheric  Administration. 

Uomnu;rce. 

ACTION:  Notice  of  availability:  recpie.st 
for  comments. 

SUMMARY:  The  National  Marine 
Fisheries  .Service  (NMF.S)  announces  the 
availability  for  public:  review  of  the  draft 
Recovery  Plan  (Plan)  for  the  North 
Pacific  right  whale  [Eubahwiid 
jdponicd).  NMFS  is  soliciting  review 
and  comment  from  the  public  and  all 
intere.sted  parties  on  the  Plan,  and  will 
consider  all  .substantive  comments 
received  during  the  review  period 
before  submitting  the  Plan  for  final 
a]q)roval. 

DATES:  Oomments  on  the  draft  Plan 
mu.st  he  received  hv  close  of  business  on 
March  11,  2013. 

ADDRESSES:  You  may  submit  comments, 
identified  by  0848-  XU431,  hv  anv  of 
the  following  methods: 

bJhictronic  Suhniissions:  .Submit  all 
electronic  public  comments  via  the 
Federal  eRulemaking  Portal  htip:// 

WWW. rdgdIdtions.gov. 

Moil:  Angela  .Somma,  National  Marine 
Fisheries  .Service,  Office  of  Protected 
Resources,  Endanger(;d  .S])ecies 
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Division,  1325  Fast  West  Highway, 

.Silver  Spring,  MD  205)10,  Attn:  North 
I^aeific  Right  Whale  Recovciiy  Rian. 

Iiistriicfions:  All  c:oniinents  receivcMl 
are  a  part  of  the  public  record  and  will 
generally  he  po.sted  to  http:// 
wn’W'.ivgiihitions.gov  without  change. 

All  Personal  Identifying  Information  (for 
exam])le,  name,  achlress.  etc.) 
voluntarily  submitted  by  the  commenter 
mav  he  jnihlicly  acce.ssihle.  Do  not 
submit  (Confidential  Husiness 
Information  or  otherwise  .sensitive  or 
jirotected  information. 

NMF,S  will  accept  anonvmous 
comments  (enter  N/A  in  the  retiuired 
fields,  if  yon  wish  to  remain 
anonymous).  You  may  submit 
attachments  to  electronic  comments  in 
Micro.soft  Word,  Exc;el,  WordPerfect,  or 
Adobe  PDF  file  formats  only. 

FOR  FURTHER  INFORMATION  CONTACT: 
Shannon  Hettridge  (301-427-8437), 
email  Shannon. B(:ttri({^e@no(i(i.gov  or 
Larissa  Plants  (301-427-8471),  email 
]An'issa.Pl(mts@noaa.gov. 

SUPPLEMENTARY  INFORMATION: 

Background 

Recovery  plans  describe;  actions 
beneficial  to  the  conservation  and 
recovery  of  sjiecies  listed  under  the 
Endangered  Species  Act  of  15)73  (E.SA), 
as  amended  (10  IJ.S.(C.  1531  at  sai].). 
Section  4(f)(1)  of  the  ESA  reepiires  that 
recovery  ])lan.s  incori)orate:  (1) 

Objective,  measnrahle  criteria  which, 
when  met.  would  re.sidt  in  a 
determination  that  the  s])ecies  is  no 
longer  threatened  or  endangered;  (2) 
site-specific  management  actions 
nece.ssary  to  achieve  the  Plan’s  goals: 
and  (3)  estimates  of  the  time  required 
and  costs  to  implement  rec:overv 
actions.  The  ESA  re(|uires  the 
develojjinent  of  recovery  plans  for  each 
listed  .s])ecies  unle.ss  such  a  plan  would 
not  promote  its  recovery. 

The  Northern  right  whale  [Hnbalaana 
ghicialis)  has  been  listed  as 
“endangered”  under  the  Endangered 
Species  Act  (ESA)  since  its  passage  in 
15)73.  In  2008,  NMFS  determined  that 
the  Northern  right  whale  should  he 
listed  as  two  sejiarate  species,  the  North 
Pacific  right  whale  and  the  North 
Atlantic  right  whale.  North  Pacific  right 
whales  historically  had  a  wide 
distrihntion  in  the  Pacific  Ocean,  hut 
the  jiopnlation  was  dramatically 
reduced  by  extensive  commercial 
whaling,  now  jirohihited  by  the 
International  Whaling  Oommission.  It  is 
estimated  that  roughly  1,000  individuals 
remain.  Of  the  commercially  exjiloited 
“great  whales,”  the  North  Pacific  right 
whale  is  one  of  the  least  well  studied, 
and  the  current  status  of  the  North 


Pacific  right  whale  pojnilation  is  poorly 
understood.  Currently,  the  po])idation 
structure  of  North  Pacific  right  whales 
has  not  h(;en  adeepiately  defined. 

Becan.se  the  current  status  of  North 
Pacific  right  whales  is  unknown,  the 
primary  j)urpose  of  the  draft  R(;coverv 
iMan  is  to  provide  a  research  strategv  to 
obtain  data  neces.sarv  to  estimate 
population  abundance,  tr(;nds,  and 
structure  and  to  identify  factors  that 
may  he  limiting  North  Pacific  right 
whale  recovery.  Crit(;ria  for  the 
reclassification  of  the  North  Pacific  right 
whale  are  included  in  the  draft 
Recovery  Plan.  In  snmmarv,  the  North 
Pacific  right  whale  may  he  reclassified 
from  endangered  to  thr(;atened  when  all 
of  the  following  have;  been  met:  (1) 

Given  current  and  projected  threats  and 
environmental  conditions,  the  North 
Pacific  right  whale  pojndation  .satisfies 
the  risk  analysis  standard  for  threatened 
status  (has  no  more  than  a  1  percent 
chance  of  extinction  in  100  years)  and 
the  global  jiopnlation  has  at  lea.st  1,500 
mature,  reproductive  individuals 
(consisting  of  at  l(;a.st  250  mature 
females  and  at  least  250  mature  males 
in  (;ach  oi:ean  basin).  Matun;  is  defined 
as  the  numher  of  individuals  known, 
e.stimated,  or  inferred  to  he  capable  of 
reproduction.  Any  factors  or 
circumstances  that  an;  thought  to 
snhstantially  contribute  to  a  real  risk  of 
extinction  that  cannot  he  incorporated 
into  a  Population  Viability  Analy.sis  will 
he  carefully  considered  h(;fore 
downlisting  takes  place;  and  (2)  none  of 
the  known  threats  to  North  Pacific  right 
whales  are  known  to  limit  the  continued 
growth  of  po|)nlations.  Si)ecifically,  the 
factors  in  4(a)(1)  of  the  ESA  are  being  or 
have  h(;en  addressed:  (A)  'I'he  present  or 
threatened  destruction,  modification  or 
curtailment  of  a  sjjecies’  habitat  or 
range;  (B)  overutilization  for 
commercial,  recreational  or  educational 
puri)ose.s;  (C)  di.sea.se  or  ])redalion;  (D) 
the  inadecpiacy  of  existing  regulatory 
mechanisms;  and  (E)  other  natural  or 
manmade  factors. 

'rhe  ])opulation  will  he  considered  for 
deli.sting  if  all  of  the  following  can  he; 
met;  (1)  Given  current  and  projected 
threats  and  environmental  conditions, 
the  total  North  Pacific  right  whale 
population  in  each  ocean  basin  in 
which  it  occurs  .satisfies  the  risk 
analysis  .standard  for  unlisted  status 
(has  less  than  a  10  percent  pn)hahility 
of  lK;coming  endangered  in  20  years). 
Any  factors  or  circumstances  that  are 
thought  to  substantially  contribute  to  a 
real  risk  of  extinction  that  cannot  he 
incor])orated  into  a  Population  Viability 
Analy.sis  will  he  carefully  considered 
before  deli.sting  takes  place;  and  (2) 
none  of  the  known  threats  to  North 


Pacific  right  whales  are  known  to  limit 
the  continued  growth  of  populations. 
Specifically,  the  factors  in  4(a)(1)  of  the 
ESA  are  being  or  have  been  addre.s.s(;d. 

The  time  and  cost  to  recoverv  is  not 
predictable  with  the  current  information 
and  global  listing  of  North  Pacific  right 
whales.  The  difficnlty  in  gathering  data 
on  North  Pacific  right  whah;s  and 
uncertainty  about  the  success  of  passive 
acoustic  monitoring  in  fulfilling  data 
ne(;d.s  make  it  im])os.sihle  to  give;  a 
timeframe  to  recovery.  Whih;  w(;  an; 
comfortable  e.stimating  costs  for  50  years 
of  ])lan  implementation  (Sl5).(i83 
million),  any  projections  beyond  this 
date  an;  likely  to  he  too  impreci.se  to 
predict.  The  anticijiated  date  for 
removal  from  the  emlangered  species 
list  also  cannot  he  determined  hecau.se 
of  the  uncertainty  in  the  success  of 
recoverv  j)lan  actions  for  North  Pacific 
right  whales.  The  effectiveness  of  manv 
management  activities  is  not  known  on 
a  global  level.  Gnrrently  it  is  impossible 
to  pn;dict  when  such  mea.snres  will 
bring  the  .s])ecie.s  to  a  point  at  which  the 
protections  j)rovided  by  the  ESA  an;  no 
longer  warranted,  or  even  d(;termine 
whether  the  species  has  recovered 
enough  to  Im;  downlisted  or  deli.st(;d.  In 
the  future,  as  more  information  is 
obtained  it  should  he  possible  to  make 
more  informative  projections  about  the 
time  to  recoverv,  and  its  expense. 

NMFS  will  consider  all  snhstantiv(; 
comments  and  information  presented 
during  the  public  comment  ])eriod  in 
the  course  of  finalizing  this  Plan.  NMFS 
concludes  that  the  Draft  Recovery  Plan 
meets  the  recpiirements  of  the  ESA. 

Authority:  1()IJ..S.G.  1.5;)1  at  sacj. 

Dat(;d:  )amiarv  17.  21)13. 

Angela  Somiiia, 

(diiaf.  Endangarad  Spacias  Division,  Offiaa 
of  Pratactad  iiasoiircas.  X’otionai  Marina 
Pisiwrias  Sarviaa. 

IKK  Doc.  2()i;t-()124<l  Kilod  1-22-1  :J:  «:4.1  am| 
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SUMMARY:  NMFS  has  evaluated  the 
Tribal  Resource  Mauageuieut  Rian 
(Rian)  suhiuitted  by  the  .Shoshone- 
Hanuock  Tribes  (Tribes)  to  NMF.S 
pursuant  to  the  limitation  on  take 
j)robibitions  for  actions  conducted 
under  the  Tribal  Rule  of  .section  4((1)  for 
.salmon  and  .steelbead  ])romnlgate(l 
under  the  Endangered  Species  Act 
(ESA).  The  ])lan  specifies  fisbery 
management  activities  in  the  .Salmon 
River  sub  basin  of  Idaho.  This  document 
serves  to  notify  the  public  that  NMF.S. 
by  debigated  authority  from  the 
.S(u;retarv  of  Commerce,  has  determimul 
pursuant  to  the  E.SA  Tribal  4(d)  Rule  for 
salmon  and  steelbead  that 
implementing  and  enforcing  the  Rian 
will  not  appreciably  reduce  the 
likelihood  of  survival  and  recovery  of 
E.SA-listed  salmon  and  steelbead. 

DATES:  The  final  determination  on  the 
Rian  was  made  on  jannarv  11.  2013. 
ADDRESSES:  National  Marine  Fisheries 
.Service.  .Salmon  Management  Division. 
1201  NE.  Llovd  Honlevard.  .Suite  1100, 
Rortland,  OR  07232. 

FOR  FURTHER  INFORMATION  CONTACT: 
Enritpie  Ratino  at  (200)  .520-4055.  or 
email:  Envkjiw.PutincMmnKi.fj^ov. 
SUPPLEMENTARY  INFORMATION: 

Species  (b)vered  in  This  Notif:e 

Chinook  salmon  (Oncorlivnchus 
Islumytschd):  tbrciatened.  naturally 
produced  and  artificiallv  ])roi)agated 
.Snake  River  spring/snmmer. 

Chinook  salmon  (O.  tshiiu^'lschd): 
tbreatcmed.  naturally  produced  and 
artificially  propagated  .Snake  River  fall- 
run. 

.Steelbead  {().  iiivkiss):  tbrealeiKjd. 
naturally  produced  and  artificially 
jjropagattul  .Snake  River  basin. 

.Sockeye  (O.  nnrkd):  endangered, 
naturally  prodiK;ed  and  artificially 
propagated  .Snake  River. 

Background 

rbe  .Sbo.sbone-Hannock  Tribes  have 
submitted  to  NMF.S  a  'I’ribal  Rian 
describing  the  management  of 
ceremonial  and  subsistence  fisheries  in 
the  .Salmon  River  basin  in  the  .State  of 
Idaho.  'I'be  objective  of  the  Tribal  Rian 
is  to  harvest  spring  (ibinook  salmon  in 
a  manner  that  does  not  ap|)reciably 
reduce  the  likelihood  of  survival  and 
recovery  of  the  E.SIJ.  Impact  levels  on 
the  listed  spring  (ibinook  .salmon 
populations  in  the  E.SII  are  sj)ecified  bv 
a  sliding-scale  harvest  rate  sclnidnle 
ba.scHl  on  run  siz(!  and  e.scapenient  needs 
as  describcul  in  the  'ITibal  Rian.  'I’be 
Tribal  Rian  sets  maximum  harvest  rates 
for  each  management  unit  or  j)opnlation 
based  on  its  status,  and  a.ssnres  that 
tbo.se  rates  or  objectives  are  not 


exceiuled.  A  variety  of  monitoring  and 
evaluation  tasks  to  be  conducted  by  the 
.Sbosbone-Hannock  Tribes  is  specified 
in  the  Tribal  Rian  to  assess  the 
abundance  of  spring  (ibinook  salmon 
and  to  determine  fishery  effort  and 
catc;b.  A  com|)rebensive  review  of  the 
'fribal  Rian  to  evaluate  whether  the 
fisheries  and  E.SA-listed  salmon  and 
steelluiad  populations  ani  performing  as 
expected  will  be  done  within  the 
pro])osed  fi.sberv  sea.son  and  at  the  end 
of  the  proj)osed  .stia.son. 

Under  section  4(d)  of  the  E.SA,  the 
.Secretary  is  recpiired  to  adopt  such 
regulations  as  be  deems  necessary  and 
advisable  for  the  c:onservation  of  species 
listed  as  threatened.  NMF.S  has  issued  a 
final  E.SA  4(d)  Rule  for  Tribal  Rians 
adojiting  regulations  necessary  and 
advisable  to  harmonize  statntorv 
con.servation  recpiirements  with  tribal 
rights  and  the  Fiuleral  trust 
resjjonsibilitv  to  tribes  (50  CFR 
223.200). 

This  4(d)  Rule  for 'Fribal  Rians  applies 
the  prohibitions  ennineratful  in  section 
t)(a)(l)  of  the  E.SA.  NMF.S  did  not  find 
it  necessary  and  advisable  to  ajiply  the 
take  |)robibitions  describcul  in  section 
0(a)(1)(H)  and  0(a)(1)(C)  to  fisbery 
barve.st  activities  if  the  fisheries  an; 
managed  in  accordance  with  a  Fribal 
Rian  wbo.se  implenu;ntation  has  bi;en 
determined  by  the  .Secretary  to  not 
a])pr(;ciably  reduce  the  likelihood  of 
survival  and  recoverv  of  the  list(;d 
sabuouids. 

As  s])ecified  in  tin;  'Fribal  4(d)  Rule, 
before  the  .Secretary  makes  a  decision  on 
the  Tribal  Rian,  the  public  must  have  an 
opjiort unity  to  review  and  comment  on 
the  p(;nding  determination.  NMF.S  made 
the  pro])o.sed  evaluation  and  pending 
determination  available  for  ])ublic 
review,  and  the  final  evaluation  and 
determination  reflect  consideration  of 
comments  received. 

Discussion  of  the  Biological  Analysis 
Underlying  the  Determination 

'Fbe  management  objective  is  for  the 
Fribes  to  conduct  fisheries  in  a  manner 
that  does  not  aj)])reciably  reduce  the 
likelihood  of  survival  and  recoverv  of 
list(;d  Chinook  salmon.  'Fbe  Rian 
includes  j)rovisions  for  monitoring  and 
evaluation  to  a.ssess  fisliing-related 
im])acts  on  .Snake  River  sjjring/summer 
(diinook  salmon.  Rerformance 
indicators  include  dam,  W(;ir,  and  redd 
counts,  harvest  estimates,  and 
escapement  with  respect  to  e.scaj)ement 
goals.  'Fbe  projjosed  Rian  provides  the 
framework  tbrougb  which  'Fribal  salmon 
fisheries  could  be  impl(;meuted  while 
meeting  requirements  specified  under 
the  ESA. 


'Flu;  'Fribes  intend  to  engage  in 
ceremonial  and  subsistence  harvest  of 
both  hatchery  and  natural-origin  spring/ 
summer  Chinook  salmon.  Annually,  the 
'Fribes  would  issiu;  sea.sou  regulations 
detailing  the  timing  and  .season 
regulations  for  tributary  fisheries 
consistent  with  this  long-term  Rian. 
llnd(;r  the  Rian,  the  'Fribes  would 
manage  all  Chinook  salmon  fisheries  to 
achieve  e.scapenient  objectives  using 
population-specific,  abundance-bas(;d 
harvest  rate  schedules  to  limit  E.SA  take 
according  to  year-sjiecific  adult 
e.scapenient  abundances.  As  a  result, 
weaker  jiojnilations  will  sustain  less 
harvest  and  as  the  number  of  predicted 
adults  increase,  the  number  of  fi.sb 
escajiing  to  the  spawning  grounds  will 
also  increa.se. 

To  achieve  its  conservation  objectives, 
the  Rian  employs  a  number  of  key 
strategies  as  jiart  of  their  barve.st 
conservation  measures,  including:  (1) 
Fishery-related  redi.stribution  of  the 
conservation  burden  historically  borne 
by  fisheries:  (2)  u.se  of  threshold  jioints 
to  restrict  the  take  of  E.SyX-listed  fi.sb: 
and  (3)  a])j)lication  of  a  sliding  scale 
ap])roacb  to  (b;termine  ap])ropriate  E.SA 
take  limits  on  critically  low  runs  as  well 
as  on  healthier  runs  at  levels  that  may 
not  slow  recovery. 

'Fbe  Rian  includes  provisions  for 
annual  rejiorts  that  will  assess 
com])liance  with  ])erformauce  standards 
established  tbrougb  the  Rlaii.  'Fbe 
monitoring  and  evaluation  described  in 
tin;  Rian  will  focus  on  two  ]n'imary 
p(;rformance  indicators:  adult  and 
juvenile  abundance,  and  tin;  overall 
assessment  of  abundance  and 
productivity  measures  for  each 
population.  Rej)orting  and  inclusion  of 
new  information  derived  from  Rian 
re.searcb,  monitoring,  and  evaluation 
activities  provides  assurance  that 
performance  standards  will  be  achieved 
in  future  .seasons. 

Summary  of  Comments  Received  in 
Response  to  the  Proposed  Evaluation 
and  Pending  I3etermination 

NMF.S  published  notice  of  its 
pro])o.sed  evaluation  and  pending 
determination  on  the  Rian  for  public 
r(;view  and  comment  on  Mav  30,  2012 
(77  FR  31835).  'Fbe  proj)o.sed  evaluation 
and  pending  determination  and  an 
associated  draft  environmental 
assessment  were  available  for  i)ublic 
review  and  comment  for  30  days. 

NMF.S  received  one  .set  of  t:onnnent.s, 
from  the  Nez  Rerce  'Fribe.  Se\’eral 
comments  were  addressed  in  NMF.S’ 
final  evaluation  and  recommended 
determination  document,  but  no 
substantive  changes  were  required  to 
the  Rian  or  the  environmental 
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assessment.  A  detailed  summary  of  the 
comments  and  NMFS’  responses  is  also 
available  on  the  Salmon  Managiunent 
Division  Web  site.  Ha.sed  on  its 
evaluation  and  recommended 
(hitermination  and  taking  into  account 
the  ])nhlic  comments.  NMI’S  issued  its 
final  determination  on  the  Shoshone- 
Hannock  'rrih(!s'  Salmon  River  snhhasin 
.salmon  and  .steelhead  fishery 
manageimmt  Plan. 

Authority 

Under  .section  4  of  the  ESA.  the 
S(!cretary  is  re(|nir(;d  to  ado|)t  such 
regulations  as  he  deems  nece.ssary  and 
advisable  for  the  c:onservation  of  the 
s])ecies  listed  as  threatened.  The  ESA 
'frihal  4(d)  Ride  (.50  CER  223.209)  states 
that  the  ESA  section  9  take  prohibitions 
will  not  ajjply  to  Tribal  Plans  that  will 
not  ajipreciahly  reduce  the  likelihood  of 
survival  and  recovery  for  the  listed 
species. 

Haled:  )anuarv  17.  201.3. 

Angida  Somina, 

C’/n'e/.  Enddngcwd  Spades  Division.  Office 
of  Protected  Hesonrees.  \’(dioii(d  Marine 
Fisheries  Service. 

|I'K  Ooc.  2013-01282  Filed  1-22-13;  8:4.')  ain| 
BILLING  CODE  3510-22-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Science  Advisory  Board;  Notice  of 
Public  Meeting 

AGENCY:  Office  of  Oceanic  and 
Atmosjiheric  Research  (OAR).  National 
j  (Oceanic  and  Atmosjiheric 

j  Administration  (NOAA),  De])artment  of 

I  Commerce  (DOC). 

I  ACTION:  Notice  of  public  meeting. 

I  SUMMARY:  This  notice  sets  forth  the 

I  .sc:hedule  and  proposed  agenda  of  a 

3  forthcoming  meeting  of  the  NOAA 

I  Science  Advi.sory  Board.  The  memhers 

I  will  discuss  and  jirovide  advice  on 

I  issues  outlined  in  the  section  on  Matters 

I  to  he  considered. 

I  DATES:  The  meeting  is  scheduled  for 

I  I’uesdav,  Fehruarv  19,  2013,  from  1  :{)()- 

I  3:00  ]).m.  Eastern  Standard  'I'iine. 

ADDRESSES:  Conference  call.  Public 
I  access  is  available  at:  NOAA,  SSMC  3, 

j  Room  4527,  1315  East-West  Highway, 

j  Silver  Spring,  Md.  Members  of  the 

public  will  not  he  able  to  dial  in  to  this 
meeting. 

Status:  The.  meeting  will  he  ojien  to 
}nihlic  participation  with  a  5-mimite 
inihlic  comment  period  from  2:50-2:55 
p.m.  'Pile  SAB  expects  that  public 
.statements  jiresented  at  its  meetings  will 


not  he  re])etitive  of  jireviously 
submitted  verbal  or  written  statements. 

In  general,  eac:h  individual  or  grou]) 
making  a  verbal  jiresentation  will  he 
limited  to  a  total  time  of  one  minute. 
Written  comments  should  hi;  received  in 
the  SAB  Executive  Director’s  Office  by 
February  14,  2013  to  ])rovide  sufficient 
time  for  SAB  review.  Written  comments 
received  by  the  SAB  Executive  Director 
after  Fehruarv  14,  2013,  will  be 
distributed  to  the  SAB,  hut  may  not  he 
reviewed  prior  to  the  meeting  date. 
SUPPLEMENTARY  INFORMATION:  I’he 
Science  Advi.sory  Board  (SAB)  was 
established  by  a  Decision  Memorandum 
dated  September  25,  1997,  and  is  the 
only  Federal  Advisory  Ciommittee  with 
resjionsihility  to  advise  the  Under 
Secretary  of  Commerce  for  Oceans  and 
Atmosphere  on  strategies  for  research, 
education,  and  apjilication  of  .science  to 
ojierations  and  information  .services. 

SAB  activities  and  advice  provide 
neces.sarv  input  to  ensure  that  National 
Oceanic  and  Atmospheric 
Administration  (NOAA)  .science 
])rogram.s  are  of  the  highe.st  iiuality  and 
provide  ojitimal  support  to  resource 
management. 

MATTERS  TO  BE  CONSIDERED:  fhe  meeting 
will  include  the  following  topics:  (1) 
Presentation  of  the  final  rejiort  from 
Re.search  and  Develojiment  Portfolio 
Rex'iew  Task  F’orce;  and  (2)  Review  of 
the  Terms  of  Reference  for  the 
Environmental  Information  Services 
Working  Croup.  For  the  latest  agenda, 
please  visit  the  SAB  Web  site  at 
httf)://\v\v\v.s(ih.noaa.aov. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Cynthia  Decker,  Executive  Director, 
Science  Advisory  Board,  NCAA,  Rm. 
11230,  1315  East-West  Highway,  Silver 
Spring,  Marvland  20910.  (Phone:  301- 
734-1150,  Fax:  301-713-1459,  Email: 
Cvn  thia.De(:kei'@noaa.oov) . 

Datiid:  )anuarv  10.  2013. 

)asoii  Donaldson, 

Chief  Financial  Officer/Chief  Administrative 
Officer.  Office  of  Oceanic  and  Atmospheric 
Fesearch  khdional  Oceanic  and  Atmospheric 
Administration. 
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DEPARTMENT  OF  EDUCATION 

Applications  for  New  Awards;  Gaining 
Early  Awareness  and  Readiness  for 
Undergraduate  Programs  (GEAR  UP) — 
College  Savings  Account  Research 
Demonstration  Project 

AGENCY:  Office  of  Postsecondary 
Education,  Department  of  Education. 
action:  Notice. 


Overview  Information:  Caining  Early 
Awareness  and  Readine.ss  for 
Undergraduate  Programs  (CiEAR  UP) — 
College  Savings  Account  Research 
Demonstration  Project. 

Notice  inviting  ajiplications  for  new 
awards  for  fi.sc.al  year  (FY)  2913. 

(’alalog  of  Fiidcral  Domeslic  Assislance 
(CI  DA)  Nunil)(!r:  84.334D. 

DATES:  Applications  Available:  Januarv 
23,2013. 

Deadline  for  Transmitted  of 
Ap})li(:ations:  Miwc.h  11.  2013. 

Full  Text  (if  Announcement 
I.  Funding  Opportunity  Description 

Purpose  of  Program:  The  GEAR  UP 
Program  is  a  discretionary  grant 
program  that  provides  financial  supjiort 
for  academic  and  related  support 
.services  that  eligible  low-income 
students,  including  .students  with 
disabilities,  need  to  enable  them  to 
obtain  a  secondary  school  diploma  and 
prepare  for  and  succeed  in 
jiostsecondary  education. 

Priorities:  This  notice  contains  two 
absolute  priorities.  These  priorities  are 
from  the  notice  of  final  jiriorities  for  this 
jirogram  published  elsewhere  in  this 
issue  of  the  Federal  Register. 

Ahsohde  Priorities:  F’or  FY  2013  and 
any  suh.secjuent  year  in  which  we  make 
awards  from  the  list  of  unfunded 
applicants  from  this  competition,  the.se 
priorities  are  absolute  priorities.  Under 
34  (iFR  75.105(c)(3)  we  consider  only 
applications  that  meet  the.se  priorities. 

These  priorities  are: 

Priority  1:  Funding  Eligibility 
Priority  2:  ('.ollege  Savings  Accounts 

and  Financial  (Counseling 

Nete:  The  full  text  of  those  ])ri{)rilios  is 
includoil  in  the  notice  of  final  |)riorilies  for 
this  program  ]nil)lishe(l  elsewhcire  in  this 
issue  of  the  Federal  Regi.ster  and  in  llu; 
apjdicalion  package  for  this  competition. 

Program  Authoritv:  20  U.S.C.  1070a- 
21  to  1070a-28. 

y\l)plicable  Pegulations:  (a)  The 
Education  Department  General 
Admini.strative  Regulations  (EDGAR)  in 
34  CFR  parts  74.  75.  77,  79.  80,  81, 82, 
84,  80,  97,  98,  and  99.  (h)  The  Education 
Dejiartment  debarment  and  suspension 
regulations  in  2  CFR  jiart  3485.  (c)  The 
regulations  for  this  jirogram  in  34  CFR 
part  094.  (d)  The  notice  of  final 
priorities,  published  elsewhere  in  this 
issue  of  the  Federal  Register. 

Note:  Till!  regulations  in  34  (CFT  jiarl  7(1 
a|)ply  to  all  applicants  excej)!  federally 
recogniziui  Indian  trilies. 

Noll!:  llie  regulations  in  34  (CFK  part  80 
ajiplv  to  institutions  of  higher  liducation 
(lIlEs)  only. 
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II.  Award  Int'ormation 

TvfXi  (>1  Award:  lliscretionarv  grants. 

Kstimatad  Available  Fands: 
.SH.5K)().(K)(). 

(’ontingent  upon  tlu;  availability  of 
funds  and  the  (piality  of  applications, 
we  may  make  additional  awards  in  FY 
2014  from  the  list  of  unfunded 
a])plicants  from  this  competition. 

kstiniatad  llanoe  of  Awards:  .S.5()0.()0() 
to  .SH.OOO.OOO. 

Kstimaied  Average  Sixe  of  Awcnds: 

S  I  .2(K).0()(). 

Kstimated  Xhimber  of  Aw(ads:  1-18. 

Note:  'llie  Dciparliiuail  is  not  bound  l)y  any 
estimates  in  tliis  notice. 

Note:  llie  n(;parlinent  jilans  to  tnllv  fund 
the  (tHAK  HI’  (’.ollege  .Savings  Account 
Research  Demonstration  Project  up-lront:  that 
is.  all  funds  needed  for  grantees  to  fully 
im|)lemenl  the  project  for  its  five  or  six  yixir 
duration  will  hi!  allocatiul  for  that  purpose  at 
the  c:ommencemeut  of  the  project  period. 

Project  Period:  Five  or  six  years.  The 
project  })eriod  will  he  five  years  for 
applicants  with  cohorts  of  students 
entering  the  ninth  grade  in  the  2013-14 
academic  year  and  six  years  for 
a|)])licant.s  with  cohorts  of  students 
entering  the  ninth  grade;  in  the  2014-1.5 
academic  yeiir.  (irantees  will  use  the 
period  h(;fore  the  cohorts  of  students 
enter  the  ninth  grade  for  planning  so 
that  all  reepiired  com|)onent.s  of  the 
savings  accounts  and  financial 
counseling  are  fidlv  operational  hefore 
the  start  of  the  20l'3-14  or  2014-15 
school  year. 

ill.  Kligihilily  information 

1.  eligible  Applicants:  The  compl(;t(; 
eligibility  criteria  for  ajijilications  under 
this  comjietition  may  he  found  under 
Priority  1:  Funding  Eligibility  in  the 
notice  of  final  priorities,  published 
el.sewhere  in  this  i.ssue  of  the  Federal 
Register. 

2.  Cost  Sharing  or  Matching:  .Section 
404(;(h)  of  the  llEA  reciuires  that  unless 
the  .State  has  received  a  waiver  under 
.Section  404(;(h)(2).  a  .State  receiving  a 
GEAR  UP  Program  award  must  jirovide 
not  le.ss  than  50  percent  of  tin;  costs  of 
each  year's  project  from  .State,  local, 
institutional,  or  jirivate  funds.  .See  also 
34  GFR  094.7  through  094.9.  That  is. 
each  grantee  for  this  competition  will 
need  to  provide  from  .State;,  local, 
institutional,  or  private  funds  for  each 
|)roject  year  not  less  than  50  jiercent  of 
the  total  costs  under  this  demonstration 
jiroject.  A  grantee  may  count  any  “over¬ 
matched”  non-F’(;deral  funds  it  has 
alr(;ady  committed  to  its  regular  GEAR 
UP  Jiroject  toward  its  match  for  the 
demonstration  jiroject. 

Null;:  A  gnmt(!i!  uudor  this  domonslration 
jiroject  may  tr(;at  conlrihulious  ol  sludeiuts. 


lamilies,  or  otluirs  to  a  sludeui  savings 
account  as  a  malchiug  contrihutiou  in  its 
jiroject  hudget.  II,  however,  during  any 
jirojeicl  yeiar  non-luideiral  coutrihulious  to 
savings  ai:counts  are  less  than  .50  juircent  of 
the  total  costs  under  this  (himoustratiou 
jirojiict.  a  .State  would  have  to  ensure  liv  IIk; 
(!ud  of  each  jir(ij»;cl  yciar  that  it  had  m(!l  the 
annual  matching  recjuinimeut  through  other 
uon-Federal  contrihutious  to  this  jiroject  or 
over-matched  nou-l''edi!ral  funds  to  its 
uigular  (iFAR  DP  jiroject. 

IV.  Apjilication  and  Submission 
Information 

1.  Address  to  Reqaest  Application 
Package:You  can  obtain  an  ajijilication 
jiackage  via  the  Internet  or  from  the 
Education  Publications  (Center  (ED 
Pubs).  To  obtain  a  cojiy  via  the  Internet, 
use  the  following  address:  iviviv.ef/.gov'/ 
prograins/gearup/index.html.  To  obtain 
a  cojiy  from  ED  Pubs,  write,  fax,  or  call 
the  following:  ED  Pubs,  U..S.  Dtijiartment 
of  Eilucation,  P.O.  Box  22207, 
Alexandria,  VA  22304.  Telejihone,  toll 
free:  1-877-433-7827.  FAX:  (703)  005- 
0794.  If  you  u.se  a  telecommunicatious 
device  for  the  de.if  (TDD)  or  a  text 
telejihone  (TTY),  call,  toll  free:  1-877- 
570-7734. 

You  can  contact  ED  Puhs  at  its  Web 
site,  also:  www.EDPubs.gov  or  at  its 
email  address:  ed})nb.s@inet.ed.gov. 

if  von  reejuest  an  ajijilication  from  ED 
Pubs,  he  sun;  to  identify  this  jirogram  or 
comjietition  as  follows:  GFDA  numher 
84.334D. 

You  also  can  r(;(jue.st  a  cojiy  of  the 
ajijilication  jiackage  from  the  following: 
Gath(;rine  .St.  Glair,  .Student  .Service. 
Office  of  Po.stsecondary  Education.  U..S. 
Dejiartment  of  Education,  19‘K)  K  .Stre(;t 
N\V.,  room  7058,  Washington.  D(] 
20000-8524.  Telejihone:  (202)  502-7579 
or  by  email:  Catherine.SiClair@ed.gov.  If 
you  u.se  a  TDD  or  a  TTY,  call  the 
Fed(;ral  Relay  .Servic;e  (FRS),  toll  free,  at 
1-800-877-8339. 

Individuals  with  disabilities  can 
obtain  a  cojiy  of  the  ajijilication  jiackage 
in  an  accessible  format  (e.g.,  braille, 
large  jirint,  audiotajie,  or  compact  disc) 
by  contacting  the  jirogram  contact 
jierson  listed  in  this  section. 

2.  Content  and  Form  of  Application 
Sidjinission:  Reejuirements  concerning 
the  content  of  an  ajijilication,  together 
with  the  forms  you  must  sulimit,  are  in 
the;  ajijilication  jiackage  for  this 
Jirogram. 

Page  Eimit:  The  ajijilication  narrative 
is  where  you,  the  ajijilicant,  address  the 
.s(;lection  crit(;ria  that  reviewers  use  to 
evaluate  your  ajijilication.  You  must 
limit  the  ajijilication  narrativi;  (Part  II) 
to  no  more  than  25  jiages.  For  jiurjiose 
of  determining  comjiliance  with  the 
jiage  limit,  each  jiage  on  whit;h  there  are 
words  will  be  counted  as  one  full  jiage. 


Ajijilicants  mu.st  u.se  the  following 
standards: 

•  A  “jiage”  is  8.5"  x  1  1",  on  one  side 
only,  with  1"  margins  at  the  toji,  hottom, 
and  both  sides. 

•  Double  sjiace  (no  more  than  three 
lines  jier  vertical  inch)  all  text  in  the 
ajijilication  narrative,  excejit  titles, 
headings,  footnotes,  (juotations, 
references,  and  cajitions,  as  well  as  all 
text  in  charts,  tables,  figures,  and 
grajihs. 

•  Use  a  font  that  is  either  12-jioint  or 
larger,  or  no  smaller  than  10  jiitch 
(characti;r.s  jier  inch). 

•  U.se  one  of  the  following  fonts: 
Times  New  Roman,  (kiurier,  ('ourier 
New.  or  Arial.  An  ajijilication  submitted 
in  any  other  font  (including  Times 
Roman  and  Arial  Narrow)  will  not  be 
accejited. 

The  Jiage  limits  do  not  ajijily  to  the 
cover  .sheet:  the  budget  .sec:tion, 
iucluding  the  budget  narrative  and 
sununarv  form:  the  assurances  and 
certifications;  or  the  one-jiage  abstract. 

We  will  r(;jec:t  your  ajijilication  if  you 
(;xceed  the  jiage  limit. 

3.  Submission  Dates  and  Times: 

Applications  Available:  (anuarv  23, 

2013. 

Deadline  for  Tran.smittrd  of 
Applications:  March  1 1 . 201 3. 

Ajijilications  for  grants  under  this 
Jirogram  mu.st  he  .submitt(;d 
electronically  using  the  Grants.gov 
Ajijily  site  (Grants.gov).  F\ir  information 
(including  dates  and  times)  about  how 
to  submit  your  ajijilication 
electronically,  or  in  jiajier  format  by 
mail  or  hand  delivery  if  you  (jualify  for 
an  excejition  to  the  electronic 
suhmi.ssion  requirement,  jilease  refer  to 
.Section  lY.  7.  Other  Submission 
Requirements  of  this  notice. 

We  do  not  consider  an  ajijilication 
that  does  not  comjily  with  the  deadline 
n;quirements. 

Individuals  with  disabilities  who 
need  an  accommodation  or  auxiliary  aid 
in  connec:tion  with  the  ajijilication 
jirocess  should  contact  the  jierson  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT  in  .Section  VII  of  this  notice.  If 
the  Dejiartment  jirovides  an 
accommodation  or  auxiliary  aid  to  au 
individual  with  a  di.sahility  in 
connection  with  the  ajijilication 
Jirocess,  the  individual’s  ajijilication 
remains  subject  to  all  other 
reejuirements  and  limitations  in  this 
notice. 

4.  Intergovernmental  Review:  This 
Jirogram  is  subject  to  Executive  Order 
12372  and  the  regulations  in  34  GFR 
jiart  79.  Information  ahout 
Intergovernmental  Review  of  Federal 
Programs  under  Executive  Order  12372 
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is  in  the  ap])lication  ])ackage  for  this 
program. 

5.  Funding  Hustrictions:  \Va  referenet: 
njgulations  outlining  funding 
restrictions  in  tlie  Applicahh^ 

Hegiildtions  fU'.cMon  of  this  notice. 

().  Data  IJnivcrsdl  Niinih(:rin<>  System 
Niinibdr,  Taxpavor  Identification 
Nnmhcr,  (Jentred  Contractor  Hc^istn', 
and  Svstcni  for  Award  Management:  I’o 
do  husiness  with  the  Diipartment  of 
Education,  you  must — 

a.  Have  a  Data  Universal  Numhering 
System  (DUNS)  number  and  a  Taxpayer 
Identification  Numher  (TIN); 

1).  Regi.ster  both  your  DUNS  numher 
and  TIN  with  the  Central  Contractor 
Registry  (CCR) — and,  after  July  24,  2012, 
with  the  System  for  Award  Management 
(SAM) — the  Government’s  primary 
regi.strant  database; 

c.  Provide  your  DUNS  numher  and 
TIN  on  your  ap])Iication;  and 

d.  Maintain  an  active  CCR  or  SAM 
registration  with  current  information 
while  your  a])])lic:ation  is  under  review 
by  the  Department  and,  if  you  are 
awarded  a  grant,  during  the  project 
period. 

You  can  obtain  a  DUNS  numher  from 
Dun  and  Bradstreet.  A  DUNS  numher 
can  he  creatiul  within  one  husiness  day. 

If  you  are  a  corjxH'ate  entity,  agency, 
institution,  or  organization,  you  can 
obtain  a  TIN  from  the  Internal  Revenue 
Service.  If  you  are  an  individual,  you 
can  obtain  a  TIN  from  the  Internal 
Revenue  Service  or  the  Social  Se{:uritv 
Admini.stration.  If  you  need  a  new  TIN, 
please  allow  2-5  weeks  for  your  TIN  to 
become  active. 

The  C("R  or  SAM  registration  |)rocess 
may  take  five  or  more  husiness  days  to 
complete.  If  you  are  c;urrentlv  registered 
with  the  CCR,  you  may  not  need  to 
make  any  changes.  However,  j)lease 
make  certain  that  the  TIN  associated 
with  your  DUNS  numher  is  correct.  Also 
note  that  you  will  need  to  update  your 
registration  annually.  This  may  takt; 
three  or  more  husiness  days  to 
complete.  Information  about  SAM  is 
available  at  SAM.gov. 

In  addition,  if  you  are  submitting  your 
ajjplication  via  Crants.gov,  you  must  (1) 
he  designated  by  your  organization  as  an 
Authorized  Organization  Repre.sentative 
(AOR);  and  (2)  register  yourself  with 
Crants.gov  as  an  AOR.  Details  on  the.se 
steps  are  outlined  at  the  following 
(hants.gov  Web  ]3age;  www.^rants.gov/ 
applicant  s/get  legist  ered.jsp. 

7.  Other  Snhinission  Heqnireinents: 
Applications  for  grants  under  this 
Ijrogram  inu.st  he  submitted 
electronically  unless  you  (lualifv  for  an 
exce])tion  to  this  reciuirement  in 
accordance  with  the  in.structions  in  this 
.section. 


a.  Electronic  Snhinission  of 
Applications. 

Applications  for  grants  under  the 
GEAR  UP  College  Savings  Account 
R(!.search  Demonstration  Project,  CEDA 
numl)(!r  84.334D,  must  he  submitted 
electronically  using  the 
CoviMiimentwide  Crants.gov  Apply  site 
at  www.Crants.gov.  Through  this  site, 
you  will  he  able  to  download  a  copy  of 
the  aj)])lication  j)ackage,  com|)lete  it 
offline,  and  then  upload  and  submit 
your  aj)plication.  You  may  not  email  an 
electronic  coj)y  of  a  grant  apj)lication  to 
us. 

We  will  reject  your  aj)plication  if  you 
submit  it  in  paper  format  unless,  as 
de.scrihed  elsewhere  in  this  .section,  you 
(jualify  for  one  of  the  excej^tions  to  tlie 
electronic  submission  reciuirement  and 
submit,  no  later  than  two  weeks  before 
the  apidication  deadline  date,  a  written 
.statement  to  the  Deepartment  that  vou 
qualify  for  one  oflhe.se  exceptions. 
Further  information  regarding 
calculation  of  the  date  that  is  two  w(;eks 
before  the  a])plication  deadline  date  is 
])rovided  later  in  this  section  under 
Exception  to  Electronic  Snhnnssion 
Uecjnirement. 

You  may  acce.ss  the  electronic  grant 
ai)|)lication  for  the  GEAR  UP  State  Grant 
conijcetition  at  www.Crants.gov.  You 
must  search  for  the  downloadable 
ap])lication  package  for  this  comi)etition 
by  th(!  (iED/\  numher.  Do  not  include! 
the  ('.FDA  number’s  alpha  suffix  iu  your 
search  (e.g.,  search  for  84.334,  not 
84.334D). 

Please  note  the  following; 

•  When  you  enter  the  (hants.gov  site, 
you  will  find  information  about 
suhmitling  an  ap])lication  electronically 
through  the  site,  as  well  as  the  hours  of 
operation. 

•  Applications  received  by  (hants.gov 
are  date  and  time  .stamijed.  Your 
application  must  he  fully  uploaded  and 
submitted  and  must  he  date  and  time 
stamped  by  the  Crants.gov  sy.stem  no 
later  than  4;3();()0  p.m.,  Washington,  DC 
time,  on  the  application  deadline  date. 
Excej)t  as  otherwise  noted  in  this 
section,  we  will  not  accept  your 
apjdication  if  it  is  received — that  is.  date 
and  time  .stamj)ed  by  the  (hants.gov 
system — after  4;3();()()  p.m..  Washington. 
DC  time,  on  the  a|)plication  deadline 
date.  We  do  not  consider  an  ajcplication 
that  does  not  comjely  with  the  deadline 
recjuirements.  When  we  retrieve  your 
application  from  (hants.gov.  we  will 
notify  you  if  we  are  rejecting  your 
a])])lication  because  it  was  date  and  time 
stamped  by  the  (hants.gov  sy.stem  after 
4;3():()()  ]).m..  Washington.  D(i  time,  on 
the  application  deadline  date. 

•  The  amount  of  time  it  can  take  to 
upload  an  application  will  vary 


depending  on  a  variety  of  factors, 
including  the  size  of  the  application  and 
the  speed  of  your  Internet  connection. 
'I’henifore,  we  strongly  recommend  that 
you  do  not  wait  until  the  ap|)lication 
deadline  date  to  begin  the  submission 
process  through  Crants.gov. 

•  You  should  review  and  follow  the 
Education  Submission  Procedures  for 
submitting  an  a])plication  through 
Crants.gov  that  are  included  in  the 
apj)lication  package  for  this  comjietition 
to  ensure  that  you  submit  your 
application  in  a  timely  manner  to  the 
(hants.gov  system.  You  can  akso  find  the 
Education  Submission  Procedures 
pertaining  to  (irants.gov  under  News 
and  Events  on  the  Department’s  (h5 
.system  home  page  at  u'ivu'.Cj.5.gov. 

•  You  will  not  receive  additional 
])oint  value  because  you  submit  vour 
a])plication  in  electronic  format,  nor 
will  we  j)enalize  you  if  you  qualify  for 
an  exce])ti{)n  to  the  electronic 
submission  requirement,  as  described 
eksewhere  in  this  sec:tion,  and  .submit 
your  application  in  jjaper  format. 

•  You  must  submit  all  documents 
electronically,  including  all  information 
you  ty])ically  provide  on  the  following 
forms;  the  Ap])lication  for  Federal 
Assistance  (SE  424),  the  D(!partment  of 
Education  Su])plemental  Information  for 
SF  424.  Budget  Information — Non- 
(ionstruction  Programs  (ED  524),  and  all 
neces.sarv  as.suranc:es  and  certifications. 

•  You  must  upload  any  narrative 
.sections  and  all  other  attachments  to 
yc)ur  aj)plication  as  files  in  a  PDF 
(Portable  Document)  read-onlv.  non- 
modifiahle  format.  Do  not  iqjload  an 
interactive  or  fillahle  PDF  file.  If  you 
iqdoad  a  file  type  other  than  a  read¬ 
only,  non-modifiahle  PDF  or  submit  a 
password-protected  file,  we  will  not 
review  that  material.  Additional, 
detailed  information  on  how  to  attach 
files  is  in  the  application  in.structions. 

•  Your  electronic  application  must 
comply  with  any  j)age-limit 
retpiirements  de.scrihed  in  this  notice. 

•  After  vou  electronically  submit 
your  application,  you  will  receive  from 
(frants.gov  an  automatic  notification  of 
r(!ceij)t  that  contains  a  (frants.gov 
tracking  numher.  (This  notification 
indicates  receipt  by  (frants.gov  only,  not 
receij)t  by  th(!  Dej)artment.)  The 
De|)artment  then  will  retrieve  your 
application  from  Crants.gov  and  .send  a 
.second  notification  to  vou  hv  email. 

'I'liis  .second  notification  indicates  that 
the  Department  has  received  your 
aj)plication  and  has  assigned  your 
aj)plication  a  PR/Award  numher  (an  ED- 
.s|)ecified  identifying  numher  unicpie  to 
vour  application). 
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•  We  may  nujuest  that  you  provide  us 
original  signatures  on  I'orms  at  a  later 
date. 

Application  Deadline  Date  hixtensian 
in  (kise  of  Technical  Issaes  with  the 
(inints.gov  System:  11  you  are 
experiencing  problems  submitting  your 
application  tbrougb  (bants.gov.  please 
contact  the  (Irants.gov  Support  Desk, 
toll  free,  at  l-H0()-.51tt-472(i.  You  mu.st 
obtain  a  (bants.gov  Sup])ort  Desk  (ia.se 
Number  and  must  keep  a  record  of  it. 

11  you  are  prinaaitcul  from 
electronically  submitting  your 
a])i)lication  on  the  application  deadline 
date  becausf!  of  technical  ])roblems  with 
the  Clrants.gov  system,  we  will  grant  you 
an  extension  until  4:8():()0  p.m., 
Washington.  DCl  time,  the  following 
business  day  to  enable  you  to  transmit 
your  a])])lication  electronically  or  by 
band  delivery.  You  also  may  mail  your 
a])plication  by  following  the  mailing 
instructions  described  elsewhere  in  this 
notice. 

If  you  submit  an  aj)plication  after 
4:80:00  p.m.,  Washington,  D(1  time,  on 
the  apj)lication  deadline  date,  please 
contact  the  person  listed  under  FOR 
FURTHER  tNFORMATION  CONTACT  in 
.section  Yll  of  this  notice  and  provide  an 
ex])lanation  of  the  technical  i)roblem 
you  experienced  with  (Irants.gov,  along 
with  the  (Irants.gov  .Support  D(!.sk  (lase 
Number.  We  will  acce|)t  your 
a])])lication  if  we  can  confirm  that  a 
technical  problem  occurred  with  the 
(Irants.gov  sy.stem  and  that  that  ])rol)lem 
affected  your  ability  to  submit  vour 
applic:ation  by  4:80:00  ]).m., 

\Vasbington.  D(]  tiiiK!,  on  the 
application  deadline  date.  The 
D(!partment  will  contact  you  after  a 
det(;rmination  is  made  on  whether  your 
application  will  be  acceptiid. 

Nete:  Tlu!  exiesnsions  to  wliich  we  rcber  in 
lliis  s(H:tion  ai)]jly  only  to  tlie  nnavailal)ility 
of.  or  tec;linical  j)rol)leins  willi.  tlio  (Irants.gov 
system.  \V(?  will  not  grant  you  an  (ixtemsion 
if  yon  failed  to  fully  register  to  submit  your 
a|)|)li(:ation  to  (Irants.gov  before!  tbe 
application  (leadline!  date!  emd  time,  or  if  tbe! 
t(!cbnical  proble!m  you  exp(!rience!(l  is 
imrelatesl  to  the  (Inints.gov  system. 

Exception  to  Electronic  Snhinission 
liequireinent:  You  (jualify  for  an 
excej)tion  to  tbe  electronic:  submission 
recpiirciinent,  and  may  submit  vour 
a|)plication  iu  papetr  format,  if  you  are 
unable  to  submit  an  application  tbrougb 
tbe  (Irants.gov  svstem  because — 

•  You  do  not  have  acccjss  to  tbe 
Internet:  or 

•  You  do  not  have  tbe  capacitv  to 
upload  large  documents  to  tbe 
(Irants.gov  system;  and 

•  No  later  tbtm  two  weeks  before  tbe 
application  deadline  date  (14  calendar 
days;  or,  if  tbe  fourteenth  calcmdar  dav 


bcifore  the;  ap])lication  deadline  date 
falls  on  a  Fedcaal  holiday,  tbe  next 
businexss  day  following  tbe  Fedcnal 
holiday),  you  mail  or  fax  a  writt(!n 
stat(!ment  to  tbe  Department,  cjxplaining 
which  of  tbe  two  grounds  for  an 
exception  ])r(!vent  you  from  using  tbe 
Internet  to  submit  your  a])plication. 

If  you  mail  your  written  statement  to 
tbe  D(!partment.  it  mu.st  be  po.stmarkcid 
no  later  than  two  wcuiks  before!  tbe 
api)lication  deadline  date.  If  you  fax 
your  writtem  .statement  to  tbe 
D(!]jartment,  we  must  receive  tbe  faxed 
statement  no  latcir  than  two  weeks 
before  tbe  apj)lication  deadline  date. 

Addre.ss  and  mail  or  fax  your 
statement  to;  Catherine  .St.  Clair, 

.Student  .Service,  Office  of  Postsecondary 
Education.  U..S.  Dejiartment  of 
EdiK:ation.  1990  K  Strciet  NW..  room 
70.50,  Washington,  DC  20000-8524. 

FAX:  (202)  502-7857. 

Your  paj)er  a])])lication  must  be 
submitted  in  accordance  with  tbe  mail 
or  band  delivciry  instructions  describcul 
in  this  notice. 

1).  Submission  of  Paper  Applications 
by  Mail. 

If  you  (|ualify  for  an  exception  to  tbe 
(!l(!ctronic  submission  reepurement,  vou 
may  mail  (tbrougb  tlu!  l]..S.  Postal 
.Service  or  a  commercial  carrier)  your 
ap])lication  to  tbe  De])artment.  You 
must  mail  tbe  original  and  two  cojjies 
of  your  a])j)lication,  on  or  before  tbe 
application  deadline  date,  to  tbe 
D(!i)artment  at  tbe  following  address: 

U.,S.  D(!partment  of  Education, 
A])plication  Control  Cent(!r, 

Attention:  (CFDA  Number  84. 884D), 
LB)  Basement  Level  1, 400  Marvland 
Avenue  SW.,  Washington,  DC  20202- 
4200. 

You  must  show  ])roof  of  mailing 
consisting  of  one  of  tbe  following: 

(1)  A  legibly  dated  II..S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  tbe 
date  of  mailing  stamped  by  tbe  D.S. 
Po.stal  .Service. 

(8)  A  dated  sbijjping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  ))roof  of  mailing 
accej)table  to  tbe  .Secretarv  of  tbe  IJ..S. 
De])artment  of  Education. 

If  you  mail  your  a])plication  tbrougb 
tbe  II..S.  Postal  Service,  we  do  not 
accejjt  either  of  tbe  following  as  proof 
of  mailing: 

(1)  A  private  metered  i)o.stmark. 

(2)  A  mail  recei|)t  that  is  not  dated  bv 
tbe  U..S.  Postal  .Service. 

If  your  application  is  postmarked  after 
tbe  aj)plication  deadline  date,  we  will 
not  consider  your  applic;ation. 

Note:  't’be!  l)..S.  Postal  S(!rvie:(!  (l()(!s  not 
iiniloi  Mily  ]ir()vi(l(!  ei  elale!(l  i)o.stiniirk.  lB(!l()r(! 


r(!lving  on  Ibis  n)(!lbo(l.  yon  should  {;li(!(:k 
with  your  loced  post  office!. 

c.  Submission  of  Paper  Applications 
by  Hand  Deliveiy. 

If  you  (pialify  for  an  exception  to  tbe 
electronic  submission  renjuirenuint,  you 
(or  a  courier  .service)  may  deliv(!r  your 
pa])(!r  apjilication  to  tbe  Dej)artment  by 
band.  You  must  deliver  tbe  original  and 
two  copies  of  your  ap|)lication  by  band, 
on  or  before  tbe  ajiplication  deadline 
date,  to  tbe  Dep.irtment  at  tbe  following 
address:  IJ..S.  D(!])artment  of  Education. 
Ajiplication  Control  Center.  Attention: 
(CFDA  Nimd)(!r  84.884D).  550  12tb 
Street  SW.,  Room  7041,  Potomac  Center 
Pbtza,  Washington,  DC  20202-4200. 

Tbe  Application  Control  Center 
acce])ts  band  deliveries  dailv  between 
8:00  a.m.  and  4:80:00  p.m.,  Washington, 
DC  time,  excejit  Saturdays,  Sundays, 
and  Federal  holidays. 

Note  for  Mail  or  Hand  Deliverv  of 
Paper  Applications:  If  you  mail  or  band 
deliver  your  ajijjlication  to  tbe 
Department — 

(^1)  You  must  indicate  on  tbe  envelojee 
and — if  not  ])rovided  bv  tbe 
Department — in  Itean  11  of  tbe  .SF  424 
tbe  CFDA  numlH!r,  including  suffix 
lett(!r.  if  any,  of  tbe  competition  under 
which  you  are  submitting  your 
ap])lication:  and 

(2)  Tbe  A|)plication  Control  Center 
will  mail  to  you  a  notification  of  r(!cei])t 
of  your  grant  application.  If  you  do  not 
r(!ceive  this  notification  within  15 
business  days  from  tbe  application 
deadline  date,  you  should  call  tbe  IJ..S. 
D(!])artment  of  Education  Aj)])lication 
Control  Center  at  (202)  24.5-0288. 

V,  Application  Review  Information 

1.  Selection  (>//erm;  Tbe  selection 
criteria  for  this  program  are  from  84  CFR 
75.210  and  are  listed  in  tbe  a])j)lication 
package. 

2.  Review  and  Selection  Process:  We 
remind  i)otential  applicants  that  in 
reviewing  apjjlications  in  any 
discretionary  grant  coinjietition.  tbe 
.Secretary  may  consider,  under  84  CFR 
75.21 7((i)(8),  tbe  pa.st  jierformance  of  tbe 
a])])licant  in  carrying  out  a  previous 
award,  such  as  tbe  a])plicant’s  u.se  of 
funds,  achievement  of  jiroject 
objectives,  and  compliance  with  grant 
conditions.  Tbe  Secretary  may  also 
consider  whether  tbe  applicant  failed  to 
submit  a  timely  j)erformance  re])ort  or 
submitted  a  re])ort  of  unaccejjtable 
(luality. 

In  addition,  in  making  a  comi)etitive 
grant  award,  tbe  Secretary  also  r(!(]uires 
various  assurances  including  those 
applicable  to  Federal  civil  rights  laws 
that  prohibit  di.scrimination  in  ])rograms 
or  activities  ret:eiving  Federal  financial 
assistance  from  the  Department  of 
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iMlucation  (34  CFR  100.4,  104.5,  100.4, 
108.8,  and  110.23). 

3.  Special  Conditions:  Under  34  (3‘’R 
74.14  and  80.12,  the  Secretary  may 
iin|){).se  si)ecial  conditions  on  a  grant  if 
the  a])])li(:ant  or  grantee  is  not 
financially  stable;  has  a  hi.story  of 
unsatisfactory  ])erformance;  has  a 
financial  or  other  management  system 
that  do(;s  not  meet  the  standards  in  34 
(;FR  ])arts  74  or  80,  as  a])))licat)le:  has 
not  fulfilled  the  conditions  of  a  j)rior 
grant:  or  is  otherwise  not  responsible. 

VI.  Award  Administration  Information 

1.  Award  Notices:  If  your  aj)plication 
is  successful,  we  notify  your  U.S. 
Rejjresentative  and  IJ.S.  Senators  and 
.send  you  a  Grant  Award  Notification 
(GAN).  We  may  notify  you  informally, 
also. 

If  yonr  apjjlication  is  not  evaluated  or 
not  selected  for  funding,  we  notify  you. 

2.  Administrative  and  Ncdiomd  Policy 
Hecinireinents:  We  identify 
administrative  and  national  policy 
nuinirements  in  the  apj)lication  package 
and  reference  these  and  other 
ri!(|uir(!ments  in  the  Applic(d)le 
Ueonlations  section  of  this  notice. 

We  reference  the  regulations  outlining 
the  terms  and  conditions  of  an  award  in 
the  Applicable  Regidations  section  of 
this  notice  and  include  these  and  other 
specific  conditions  in  the  GAN.  The 
GAN  also  incorporates  your  ai)proved 
a])plication  as  ])art  of  your  hincling 
commitments  under  the  grant. 

3.  Reporting:  (a)  If  you  ap])ly  for  a 
grant  under  this  comjietition,  you  must 
ensure  that  you  have  in  jjlace  the 
necessary  ])rocesses  and  systems  to 
comply  with  the  reporting  requirements 
in  2  GFR  j)art  1 70  should  you  receive 
funding  under  the  competition.  This 
does  not  apply  if  you  have  an  excejjtion 
under  2  GFR  1 70.1 10(h). 

(h)  At  the  end  of  your  project  ])eriod. 
you  must  submit  a  final  performance 
report,  including  financial  information, 
as  directed  by  the  .Secretary.  If  you 
receive  a  multi-year  award,  you  must 
submit  an  annual  performance  report 
that  jjrovides  the  most  current 
performance  and  financial  expenditure 
information  as  directed  by  the  .Secretarv 
under  34  (TR  75.118.  The  .Secretarv 
may  also  re(|uire  more  frecpient 
performance  reports  under  34  (^FR 
75.720(c).  For  specific  requirements  on 
rejjorting,  ])lease  go  to  www.ed.gov/ 
fnnd/grant/apply/app  forms/ 
appforms.html. 

4.  Performance  Adeasnres:  This  is  a 
research  demonstration  jiroject.  It  has 
no  performance  measur(;s. 


VII.  Agency  Contact 

FOR  FURTHER  INFORMATION  CONTACT: 
Gatherine  .St.  (Mair,  .Stiuhmt  Service, 
Office  of  Fo.stsecondarv  Education,  U.,S. 
Dejjartment  of  Education.  1000  K  .Street 
NW.,  room  7050,  Washington,  DG 
20000-8524.  Telephone:  (202)  502-7570 
or  by  email:  Catherine.StCiair@ed.gov. 

If  von  icse  a  TDD,  call  the  FR.S,  toll 
free.'at  1-800-877-8330. 

VIII.  Other  Information 

Accessible  Format:  Individuals  with 
disabilities  can  obtain  this  document 
and  a  copy  of  the  ajjplication  package  in 
an  accessible  format  (e.g.,  braille,  large 
jirint,  audiotajje,  or  compact  disc)  on 
recjue.st  to  the  ])rogram  contact  per.son 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT  in  .Section  VII  of  this  notice. 

Electronic  Access  to  This  Document: 
'file  official  version  of  this  document  is 
the  document  jjuhlished  in  the  Federal 
Register.  Free  Intern(!t  access  to  the 
official  edition  of  the  Federal  Register 
and  the  Gode  of  Federal  Regulations  is 
available  via  the  Federal  Digital  .System 
at:  www.gpo.gov/fdsys.  At  tins  site  you 
can  view  this  document,  as  well  as  all 
other  documents  of  this  De])artment 
published  in  the  Federal  Register,  in 
text  or  Adobe  Portable  Document 
Format  (PDF).  'I’o  n.se  PDF  you  must 
have  Adobe  Acrobat  Reader,  which  is 
available  free  at  this  site. 

You  may  also  accci.ss  documents  of  the 
Department  published  in  the  Federal 
Register  by  using  the  article  .search 
feat  lire  at  www.federairegister.gov. 
.Sjiecifically,  through  the  advanced 
search  feature  at  this  site,  you  can  limit 
your  search  to  documents  jnihlished  by 
the  Dejiartment. 

Daliul:  )anuary  !(>.  201.3. 

David  A.  Bergeron, 

Acting  Assistant  Secretaiy  for  Postsecondaiy 
Education. 

IKK  Dot:.  201:1-01124  I'iled  l-22-i:i;  8:4!j  ;mi| 
BILLING  CODE  4000-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EL1 3-40-000] 

Linden  VFT,  LLC  v.  Brookfield  Energy 
Marketing,  LP,  Cargill  Power  Markets, 
LLC;  Notice  of  Complaint 

Take  notice  that  on  Januarv  18.  2013, 
pursuant  to  Rule  2()()  of  the  Rules  of 
Practice  and  Procedure  of  the  Federal 
Energy  Regulatory  Gommi.ssion 
(Gommi.ssion),  GFR  385.208  and 
sections  208  and  308  of  the  Federal 


Power  Act,  18  IJ.S.fi.  824(e)  and  825(e), 
Linden  VFT,  LL(]  (G.omjilainant)  filed  a 
formal  complaint  against  Brookfield 
Energy  Marketing,  LP  and  Gargill  Power 
Markets,  LLG  (Respondents)  alleging 
that.  Respondents  failed  to  reimburse 
Gomplainant  for  PJM  Transmi.ssion 
service  f;osts  under  their  Transmi.ssion 
.Scheduling  Rights  Purcha.se  Agreement 
('f.SR  Agreement).  Gomplainant  reipiests 
the  (iommission  direct  the  Respondents 
to:  (1)  Reimburse  Gomplainant  in  full 
for  past  invoices  for  PJM  Transmi.ssion 
.Service  Gosts  associated  with  the 
(Complainant’s  transmi.ssion  facilitv  and 
(2)  timely  pay  (Complainant  in  full  for 
all  future  invoices  for  the  duration  of 
their  T.SR  Agreements. 

The  (Complainant  certifies  that  copies 
of  the  complaint  were  served  on  the 
contacts  for  the  Respondents  as  li.sted  in 
the  Gommission’s  list  of  Gorporate 
Officials. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  must  file  in 
accordance  with  Rules  211  and  214  of 
the  (Commission’s  Rules  of  Practice  and 
Procedure  (18  GFR  385.211, 385.214). 
Protests  will  he  considered  by  the 
(Commi.ssion  in  determining  the 
approjiriate  action  to  he  taken,  hut  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  per.son  wishing  to 
become  a  party  must  file  a  notice  of 
intervention  or  motion  to  intervene,  as 
appropriate.  The  Respondent’s  answer 
and  all  interventions,  or  protests  mu.st 
he  filed  on  or  before  the  comment  date, 
'file  Respondent’s  answer,  motions  to 
intervene,  and  protests  must  he  .served 
on  the  (Com})lai Hants. 

The  (Commission  encourages 
electronic  submission  of  protests  and 
interventions  in  lieu  of  paper  using  the 
“eFiling”  link  at  http://www.ferc.gov. 
Per.sons  unable  to  file  electronically 
should  submit  an  original  and  14  copies 
of  the  protest  or  intervention  to  the 
Federal  Energy  Regulatory  (Commission. 
888  First  .Street  NE.,  W'asiiington,  DG 
20428. 

This  filing  is  acce.ssihle  on-line  at 
http:/ / www.ferc.gov ,  using  the 
“eLihrary”  link  and  is  available  for 
review  in  the  Gommission’s  Public 
Reference  Room  in  Washington,  IXC. 
'I'here  is  an  “e.Suhscription”  link  on  the 
Wei)  site  that  enables  subscribers  to 
receive  email  notification  when  a 
document  is  added  to  a  subscribed 
docket(.s).  For  assistance  with  any  FT'CRG 
Online  service,  jilease  email 
FERC()nlineSuppoi1@ferc.gov,  or  call 
(888)  208-3878  (toll  free).  For  TTY,  call 
(202) 502-8859. 

Comment  Date:  5  |).m.  Eastern  Time 
on  Fehruarv  5.  2013. 


Federal  Register/ Vol.  78,  No.  15 / Wednesday,  January  23,  2013 /Notices 


4843 


Datcul:  january  l(i.  2013. 

Kimberly  I).  Bti.se, 

Srcrriniy. 

IFR  l)<><;.  20ia-{)12K(i  Kilod  1-22-ia;  «;4.')  iim| 

BILLING  CODE  6717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  2662-01 2-CT;  Project  No. 

1 2968-001 -CT] 

FirstLight  Hydro  Generating  Company, 
City  of  Norwich  Dept,  of  Public 
Utilities;  Notice  of  Availability  of  Final 
Environmental  Assessment 

In  accordance  with  the  National 
Knvironniental  Policy  Act  of  ItHit)  and 
the  Federal  Energy  Regulatory 
(ionnuission  (Comniission)  regulations. 
18  CFR  part  380  (Order  No.  480,  .52  FR 
47807),  the  Office  of  Energy  Projects  has 
reviewed  comj)eting  apjjlications  for  a 
U(;w  license  for  the  Scotland 
Hydroelectric  Project  (Oouuni.ssiou 
Project  Nos.  2002-012  and  12008-001). 
The  Scotland  Hvdroelectric  Project  is 
located  on  the  Shetneket  River,  in 
Windham  Oonnty,  (Connecticut.  The 
existing  licensee  for  the  jjroject  is 
FirstEight  Hydro  (Generating  (;oni])anv 
(FirstLight).  The  competitor  a])plicant 
for  the  Scotland  Hydroelectric  I’roject 
No.  12008  is  the  (City  of  Norwich 
Department  of  Public  Utilities  (Norwich 
Pnl)lic  Utilities). 

Staff  has  j)n!j)ar(Hl  a  final 
environmental  a.sse.ssment  (EA)  that 
analyzes  the  potential  environmental 
effects  of  relicensing  the  project  as 
propo.sed  by  PdrstLight  and  Norwich 
Ihihlic  Utilities,  and  concludes  that 
licensing  the  project  with  either 
|)ro])o.sal.  with  appropriate 
environmental  protection  measures, 
woidd  not  constitute  a  major  federal 
action  that  would  significantly  affect  the 
quality  of  the  human  environment. 

A  coj)y  of  the  final  EA  is  available  for 
review  at  the  (Commission  in  the  Public 
Rcilenmce  Room  or  may  he  viewed  on 
the  (Commission’s  Web  site  at 
\\'\v\\’.fer(:.}>()v  using  the  “eLihrary”  link. 
Enter  the  docket  nmnlKir  for  either 
project,  excluding  the  last  three  digits, 
in  the  docket  nnmher  field  to  access  the 
document.  For  assistance,  contact  FER(C 
Online  Snpj)ort  at 

FEUC.OnliiwSu ppoii@ff^n:.g()v:  toll -frei; 
at  1-8(i(i-2()8-387(v,  or  for  TTY.  202- 
502-8059. 

Yon  may  also  register  online  at 
nint'.  I  arc. gov/  docs-  filing/ 
csiihscription.asp  to  he  notified  via 
email  of  new  filings  and  issnanc:e.s 
related  to  these  or  other  pending 


projects.  For  assistance,  contact  FERCC 
Online  Support. 

For  further  information,  contact  Janet 
Hntzel  at  (202)  502-8075  or  by  email  at 
ionct.hutzcl@fcvc.gov. 

Datiui;  lanuary  1(>.  2013. 

Kimberly  I).  Hose, 

Sccivlory. 

|FK  Doc.  2(n3-(n2a.'')  Filed  1-22-13:  anil 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[LLC  Project  No.  14360-000] 

Hydro  Development;  Notice  of 
Preliminary  Permit  Application 
Accepted  for  Filing  and  Soliciting 
Comments,  Motions  To  Intervene,  and 
Competing  Applications 

On  Fehrnary  3,  2012,  Hydro 
Development,  LEU  filed  an  a])])lication 
fora  preliminary  permit,  |)nr.snant  to 
section  4(f)  of  the  Federal  Power  Act 
(h’PA),  ])ropo.sing  to  study  the  feasibility 
of  tlie  (Ga.scade  (Greek  Hydroelectric 
Project  ((Gascade  (Greek  Project  or 
jiroject)  to  he  located  on  Swan  Lake  and 
(Ga.scade  (Greek,  near  Pelershnrg,  Alaska. 
I’lie  sole  ]nn  ])ose  of  a  ])reliminaiy 
]K!rmit,  if  issued,  is  to  grant  the  permit 
holder  priority  to  file  a  license 
apjilieation  during  the  permit  term.  A 
preliminary  permit  does  not  authorize 
the  permit  holder  to  |)erform  any  land- 
distnrhing  activities  or  otherwise  enter 
upon  lands  or  waters  owned  by  others 
without  the  owners’  expre.ss  permission. 

The  pro])osed  project  would  consist  of 
the  following:  (1)  The  existing  Swan 
Lake  with  surface  area  of  574  acres  and 
useable  storage  capacity  of  22.500  acre- 
feet;  (2)  an  outlet  control  .structure 
consi.sting  of  a  low-heail  weir  and  a  3- 
foot-high,  50-foot-wide  crest  gate;  (3)  a 
submerged  siphon  inlet  with  screens;  (4) 
a  tunnel  and  jienstock  system  conveying 
flows  from  the  lake  siphon  to  the 
powerhouse  including;  (i)  A  2()-foot- 
long,  20-foot-wide,  98-foot-deep 
concrete  lined  vertical  shaft  containing 
10-foot-diameter  siphon  piping  and  a 
sijihon  shutoff  valve;  (ii)  a  12-foot- 
diameter,  12,700-fool-long  nnlined  low 
jnessnre  tunnel;  (iii)  a  14-fool-diameter, 
1,320-foot-long  nnlined  vertical  shaft/ 
vent;  (iv)  a  14-foot-diameter,  1,980-foot- 
long  tunnel  containing  a  9-foot- 
diameter,  1,980-foot-long  steel  penstock; 
and  (v)  a  9-foot-diameter,  780-foot-long 
buried  steel  penstock;  (5)  a  140-foot- 
long,  80-foot-wide  concrete  and  metal 
jiowerhonse  with  three  23.3-megawatt 
(MW),  vertical-shaft  Pelton  turbine  units 


having  a  total  installed  cajiacitv  of  70 
MW;  (0)  a  450-foot-long,  40-foot-wide 
riprap-armored  trapezoidal  open- 
channel  tailrace;  (7)  a  new  marine 
access  facility,  including  a  dock  and 
barge  landing  ramp;  (8)  a  18.7-mile-long. 
138-kilovolt  transmission  line 
consisting  of  hnried,  submarine,  and 
overhead  segments,  with 
interconnection  to  the  (jxisling  Scow 
Bay  substation;  and  (9)  appurtenant 
facilities.  The  e.stimated  annual 
generation  of  the  (Gascade  (Greek  Project 
would  he  200  gigawatt-honrs. 

Applicant  C'onF/cf;  Mr.  (Gorky  Smith, 
Hydro  Develojnnenl,  EL(G,  928  Thomas 
Road,  Bellingham,  Washington  98220; 
phone:  (300)  733-3332. 

FEHC  (Contact:  K\m  Ngnven;  phone: 
(202)502-0105. 

Deadline  for  filing  connnents,  motions 
to  intervene,  competing  applications 
(without  notices  of  intent),  or  notices  of 
intent  to  file  competing  applications:  (it) 
days  from  the  issuance  of  this  notice. 
Uonqieting  applications  and  notices  of 
intent  must  meet  the  requirements  of  18 
(Gl’R  S4.3().  (Gomments,  motions  to 
intervene,  notices  of  intent,  and 
competing  a])plic:ations  may  he  filed 
electronically  via  the  Internet.  .See  18 
(Gl-R  §  385.2001  (a)(l)(iii)  and  the 
instructions  on  the  (Gommission’s  Web 
site  http://www.ferc.gov/docs-filing/ 
efihng.asp.  (Gommenlers  can  submit 
brief  comments  up  to  0,000  characters, 
without  ])rior  registration,  using  the 
e(Gonnnent  sy.stem  at  http:// 
i  n  n  v.  fere,  go  v/  d  ocs-  fili  ng/ 
econunent.asp.  Yon  mn.st  include  your 
name  and  contact  information  at  the  end 
of  yonr  comments.  For  a.ssistance. 
please  contact  FERC  Online  Support  at 
FEB(X)nlineSnpport@ferc.gov  or  toll 
free  at  1-800-208-3070,  or  for  TTY. 
(202)  502-8059.  Although  the 
Commi.ssion  strongly  encourages 
electronic  filing,  documents  may  also  he 
]iaper-filed.  I'o  jiaper-file,  mail  an 
original  and  seven  cojiies  to:  Kimberly 
D.  Bose,  Secretary.  Fedmal  Energy 
Regulatory  Commi.ssion.  888  First  Street 
NE.  Wa.shington,  DC  20420. 

More  information  about  this  project, 
including  a  co])y  of  the  a])])lit:ation,  can 
he  viewed  or  jn'inted  on  the  “eLihrary” 
link  of  (Gommission’s  Web  site  at 
http://www.ferc.gov/docs-filing/ 
elihrarv.asp.  Enter  the  docket  nnmher 
(P-14300)  in  the  docket  nnmher  field  to 
acce.ss  the  document.  For  assistance, 
contact  FERC  Online  Snpjiorl. 

Dated:  )aiuiarv  10.  2013. 

Kimberly  I).  Bose, 

Secretary. 

|FK  Hoc.  2()i;)-012«3  Filed  1-22-13:  «:4.'j  anil 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  2165-049] 

Alabama  Power  Company;  Notice 
Rejecting  Request  for  Rehearing 

On  March  31, 2010,  the  Ooinmission 
issued  a  new  license  to  Alabama  Power 
C^onipany  (Alabama  Power)  for  the 
continued  o])(;ration  and  maintenance  of 
the  Warrior  River  Hydroelectric  Project 
No.  21H.5,  loc;ated  on  the  Black  Warrior 
River  and  on  the  Sipsey  Fork  of  the 
Black  Warric)!'  River,  in  Cullman, 

Walker,  Winston,  and  Tuscaloosa 
Counties.  Alabama.'  The  Smith  Lake 
bnjjrovement  and  Stakeholders 
A.ssociation  (Lake  As.sociation)  filed  a 
timely  retjnest  for  relujaring  of  the  order, 
and  on  November  15,  2012,  the 
(Commission  i.ssued  an  order  denying 
rehearing  and  j)roviding  clarification  of 
the  March  31  Order.  ~  On  December  17, 
2012,  the  Lake  A.ssociation  filed  a 
timely  recpiest  for  rehearing  of  the 
November  1 5  Order. 

Reluuiring  of  an  onhir  on  ndiearing 
lies  when  the  later  order  modifies  the 
result  reached  in  the  original  order  in  a 
manner  that  gives  rise  to  a  wholly  new 
objection."  The  November  15  Order 
does  not  modify  the  result  of  the  March 
31  Order.  Further,  the  arguments  Lake 
A.ssociation  makes  in  its  rehearing 
re(|ue.st  were  considered  and  denied  in 
the  November  15  Order,  'rherefore,  the 
rtupiest  for  rehearing  by  the  Lake 
A.ssociation  is  rejected. 

'Phis  notice  constitutes  final  agency 
action.  Recpiests  for  rehearing  by  the 
Coinmi.ssion  of  this  rejection  must  he 
filed  within  30  days  of  the  date  of 
issuance  of  this  notice  pursuant  to 
section  313(a)  of  the  Federal  Power  Act. 
10  IJ.S.C.  825/  (2000),  and  .section 
385.713  of  the  Commission's 
nigulations,  18  CTR  385.713  (2012). 

Dated:  jamiary  10.  2013. 

Kimhorly  U.  Bose, 

Sticwlarv. 

|FK  Doc.  2(n:i-012H7  Filed  l-22-i:i:  »;4.'>  am) 
BILLING  CODE  6717-01-P 


‘  Aliilxtnui  Powvi  Ca).,  ISO  F’liKC  11  (i2.271  (2010) 
(Mai'cli  :il  Order). 

Alalwiud  Pawai  Ca)..  141  FliKO  1|  ()I.127  (2012) 
(Noveiiilxir  1,1  Order). 

’  .S’ee.  I  'tiMii  PAorhic  C'oai/r(i/?\’  (i/l>/ii 
Anwivnl  'P.  1 14  I'  FKC  1|  (il  .230.  al  01 .74.1-40 
(2000);  Duka  Ponvr.  114  FFRC.  1!  01.140.  al  1’  1 
(2000);  (Aislaviis  Plectric  Co..  11 1  F'l'lKO  11  01.424. 
al  I'  3  (2005):  Svmhiolic.  L.L.C..  00  FFiRC  1|  01.004. 
al  01.300  (2002);  and  PacifiCori).  00  FFRC  II  (il.Oll. 
al  01.052  (2002).  Sou  also  Soulluun  \’cilur(tl  (Ai.'i  (m. 
V.  PPUC.  877  F.2d  1000.  1073  (DC  Cir.  1000)  (cilin<> 
Toniwssuo  Cos  Pipalitww  PPliC.  871  F.2d  1100-10 
(D.C.  Cir.  1088)). 


DEPARTMENT  OF  ENERGY 

National  Nuclear  Security 
Administration 

Defense  Programs  Advisory 
Committee 

agency:  National  Nuclear  Security 
Administration,  Office  of  Defense 
Programs,  Department  of  Energy. 

ACTION:  Notice  of  Intent  to  Establish  the 
Defense  Programs  Advisorv  Committee 
(DPAC). 

SUMMARY:  Pursuant  to  Section 
14(a)(2)(A)  of  the  Federal  Advisorv 
C.ommittee  Act  (Pub.  I,.  92^()3),  and  in 
accordance  with  Title  41 ,  (kide  of 
Federal  Regulations,  102-3.85,  and 
following  consultation  with  the 
Committee  Management  Secretariat, 
Ceneral  Services  Administration,  notice 
is  hereby  given  that  the  Defen.se 
Programs  Advisorv  C.ommittee  (DPACi) 
will  he  established.  The  DPAC  will 
])rovlde  advice  and  recommendations  to 
the  Deputy  Administrator  for  Defense 
Programs  on  the  stewardship  and 
maintenance  of  the  Nation’s  nuclear 
deterrent. 

Additionally,  the  estahlishment  of  the 
Committee  has  been  determined  to  he 
e.ssential  to  the  conduct  of  the 
Dejiartment's  business  and  to  he  in  the 
public:  interest  in  connection  with  the 
performance  of  duties  im]K)sed  upon  the 
Department  of  Energy  by  law  and 
agreement.  The  (Committee  will  operate 
in  accordance  with  the  provisions  of  the 
Federal  Advisorv  Committee  Act  and 
the  rules  and  regulations  in 
implementation  of  that  Act. 
SUPPLEMENTARY  INFORMATION:  The 
activities  of  the  DPACi  will  include,  hut 
are  not  limited  to: 

a.  Periodic;  reviews  of  the  diverse, 
scientific  and  lec:hnic:al  ac:tivities  of  the 
Offic:e  of  DcTense  Programs  including. 

1).  Ongoing  analysis  of  the  DP  mission 
and  its  foundation  in  national  strategic 
pc)lic;y  (inc:lnding  the  Nuc:lear  Posture 
Review,  provisions  of  the  New  START 
Treaty  and  other  relevant  treaties). 

c.  Potential  ap])lic:ation  of  DP 
capabilities  to  broader  national  seciurity 
issues. 

cl.  Analysis  of  DP  management  issues. 
inc:lucling  fac:ility  operations  and  fisc.al 
matters. 

e.  WlicM'c!  appropriate,  analysis  of 
i.ssues  of  broader  conc:ern  to  NNSA. 

DPAC  is  expec:tecl  to  he  continuing  in 
nature.  The  Dejnity  Administrator  for 
Defense  Programs  will  appoint  no  more; 
than  15  memhens.  Memhc;r.s  will  he 
selected  to  achieve  a  halanc;eci 
committee  of  sc;ientific  and  tc;c;hnic:al 
experts  in  fields  relevant  to  the  Office  of 


Defen.se  Programs.  All  members  must 
possess  a  “(4"  clearanc;e. 

The  DPA(;  is  expec:tecl  to  meet 
approximately  two  to  four  times  per 
year.  It  is  anticijiatcid  that  c:ertain  DPA(] 
meetings  will  he  clo.sed  to  the  public 
clue  to  the  c:la.s.sifiecl  nature  of  the 
(Committee’s  cti.sc;u.s.sions.  Meetings  will 
he  c:lc)secl  in  accorclanc;e  with  FAC.A  and 
its  implementing  rcigulations. 
Sul)c:c)mmittec;s  may  he  utilized. 

FOR  FURTHER  INFORMATION  CONTACT: 
COL.  Mark  Visosky  at  (202)  287-5270. 

lssii(;cl  ill  Washington,  DC  on  )annarv  1.5. 
2013. 

Carol  A.  Matthews. 

('.oniiuillca  Maiuigamanl  Officer. 

|FR  Doc.  2Cn:i-01253  Filed  1-22-13:  8:45  iilill 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[EPA-HQ-OPP-201 0-0848;  FRL-9374-6] 

Notice  of  Intent  To  Suspend  Certain 
Pesticide  Registrations 

agency:  Environmental  Protection 
Agenciy  (EPA). 
action:  Notic:e. 

SUMMARY:  rhis  nc)tic;e,  jnirsuant  to  the 
Federal  ln.sec;tit;icle.  Fungicide  and 
Rodenticiide  7\ct  (FIFRA),  jiuhli.shes  two 
noticies  of  intent  to  suspend  issued  by 
EPA.  Eac;h  Notit:e  of  Intent  to  Suspend 
was  issued  following  the  Agency’s 
issuancie  of  a  Data  (iall-ln  noticie  (DCl), 
which  reciuired  the  registrants  of  the 
affecited  pestit:icle  producits  c.cmtaining  a 
certain  jiesticide  ac:tive  ingredient  to 
take  ajijiropriate  steps  to  sec:ure  c:ertain 
data,  and  following  the  regi.strants’ 
failure  to  submit  the.se  data  or  to  take 
other  ajipropriate  .stejis  to  sec:ure  the 
reejuired  data.  The  suhjec:t  data  were 
determined  to  he  reejuired  to  maintain 
in  effec:t  the  exi.sting  rcigistrations  of  the 
affec:tecl  prc)cluc:ts.  Failure  to  c;omply 
with  the  data  reejuirements  of  a  D(]I  is 
a  basis  for  suspension  of  the  affec:tecl 
registrations  under  FIFRA. 

DATES:  Eac:h  Noticie  of  Intent  to  Susjiend 
inc;luclecl  in  this  Federal  Regi.ster  notic:e 
will  become  a  final  and  effec;tive 
.sus])en.sion  order  automaticiallv  by 
operation  of  law  30  days  after  the  date 
ol  the  rc;gistrant’.s  rc;c:ei|)t  of  the  mailed 
Notic.e  of  Intent  to  .Susiiend  or  30  clays 
after  the  date  of  pul)lic.atic)n  of  this 
nc)tic;e  in  the  Federal  Register  (if  the 
mailed  Noticie  of  Intent  to  Suspend  is 
returnc;cl  to  the  Administrator  as 
uncleliverahle,  if  delivery  is  refused,  or 
if  the  Administrator  otherwise  is  unable 
to  accomplish  delivery  to  the  regi.strant 
after  making  reasonable  efforts  to  do  so). 
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unless  during  that  time  a  timely  and 
adecjuate  re(]uest  for  a  hearing  is  made 
hy  a  jjerson  adversely  affected  hy  tlu; 
Notice  of  Intent  to  .Suspend,  or  the 
nigistrant  has  satisfied  tin; 

Administrator  that  the  registrant  has 
complied  fnlly  with  the  re(]uirements 
that  servcul  as  a  basis  for  the  Notice  of 
Intent  to  .Suspend.  Unit  IV.  exj)lains 
what  must  h(!  done  to  avoid  suspension 
under  this  notice  (i.e.,  how  to  retpiest  a 
hearing,  or  how  to  comply  fnlly  with  the 
r(!(iinrements  that  servtul  as  a  basis  for 
the  Notice  of  Intent  to  .Suspend). 

FOR  FURTHER  INFORMATION  CONTACT: 
V(!ronica  Dutch.  Pesticide  Re-evaluation 
Division  (7.5()8P).  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency,  1200  I’ennsylvania  Ave.  NW.. 
Washington,  DCi  20400-0001;  telephone 
numher;  (703)  308-8585; 
dutch. ver()nica@fipci.gov. 

SUPPLEMENTARY  INFORMATION: 


I.  General  Information 

/\.  Docs  this  action  apply  to  me? 

This  action  is  dinictful  to  the  public 
in  general,  and  may  he  of  intere.sl  to  a 
wide  range  of  stakeholders  including 
environmental,  human  health,  farm 
worker  and  agricultural  advocat(\s:  the 
chemical  industry:  pe.sticide  users;  and 
memhers  of  the  public  intcuested  in  the 
sale,  di.strihution,  or  n.se  of  pesticides. 
.Since  others  akso  may  he  interested,  the 
Agency  has  not  attempted  to  describe  all 
the  specific  entities  that  may  he  affected 
hy  this  action. 

B.  How  can  I  get  copies  of  this  document 
and  other  related  information? 

The  docket  for  this  action,  identified 
hy  docket  identification  (ID)  numher 
EPA-HQ-OPP-201 0-0848.  is  available 
at  http://www.regidations.gov  or  i\\  the 
Office  of  Pesticide  Programs  Regulatory 
Public  Docket  (OPP  Docket)  in  the 


Environnumtal  Protection  Agenev 
Docket  Ccaiter  (E.PA/DO),  EPA  West 
Bldg.,  Rm.  3334,  1301  (Constitution  Ave. 
NW.,  Wa.shington,  DO  20400-0001.  The 
Public  Reading  Room  is  opcm  from  8:30 
a.m.  to  4:30  ]).m.,  Monday  through 
luiday,  excluding  legal  holidays.  The 
telephone  numher  for  the  Public 
Reading  Room  is  (202)  500-1744,  and 
the  telephone  numher  for  the  OPP 
Docket  is  (703)  305-5805.  Please  review 
the  visitor  instructions  and  additional 
iidbrmation  about  the  docket  available 
at  http://www.epa.gov/dockets. 

II.  Registrants  Issued  Notices  of  Intent 
To  Suspeiifl  Active  Ingredient,  Prodiu:ts 
Affec;ted,  and  Dates  Issued 

The  Notices  of  Intent  to  Susjjend  were 
.sent  via  the  II. S.  Postal  .Service  (U.SP.S). 
return  receipt  recpiested  to,  the 
registrants  for  the  products  listed  in 
Tal)le  1  of  this  unit. 


Table  1— List  of  Products 


Registrant  affected 

Active  ingredient 

EPA 

Registration 

No. 

Product  name 

Date  EPA  issued 
notice  of  intent 
to  suspend 

Adams  Technology  Systems  . 

CTX  Cenol  Corporation  . 

MGK-264  . 

MGK-264  . 

7754-41 

45385-93 

Bug  Barrier  II  . 

CTX/Cyber  Blast  . 

12/11/12 

12/11/12 

III.  Basis  for  Issuance  of  Notice  of 
Intent  To  Suspend;  Requirement  List 

The  registrants  failed  to  submit  the 
nupured  data  or  information  or  to  take 


other  a])i)ropriate  ste])s  to  secure  the 
nxpiired  data  for  their  j)(!.sticide 
])roducts  listed  in  Table  2  of  this  unit. 


Table  2— List  of  Reouirements 


Registrant  affected 

EPA 

Registration 

No. 

Guideline 
number  as 
listed  in  ap¬ 
plicable  DCI 

Requirement 

name 

Date  EPA 
issued  DCI 

Date  reg¬ 
istrant 
received 

DCI 

Final  data 
due  date 

Reason  for 
notice  of 
intent  to 
suspend* 

Adams  Technology  Sys- 

7754-41 

830.1550 

Product  identity  and 

6/16/09 

6/25/09 

3/16/10 

1,3 

terns. 

composition. 

CTX  Cenol  Corporation  .. 

45385-93 

830.1600 

Description  of  materials 

6/16/09 

6/25/09 

3/16/10 

1,3 

used  to  produce  the 

product. 

830.1620 

Description  of  production 

6/16/09 

6/25/09 

3/16/10 

1,3 

process. 

830.1650 

Description  of  formula- 

6/16/09 

6/25/09 

3/16/10 

1,3 

tion  process. 

830.1670 

Discussion  of  formation 

6/16/09 

6/25/09 

3/16/10 

1,3 

of  impurities. 

830.1700 

Preliminary  analysis  . 

6/16/09 

6/25/09 

3/16/10 

1,3 

830.1750 

Certified  limits . 

6/16/09 

6/25/09 

3/16/10 

1,3 

830.1800 

Enforcement  analytical 

6/16/09 

6/25/09 

3/16/10 

1,3 

method. 

830.6302 

Color . 

6/16/09 

6/25/09 

3/16/10 

1,3 

830.6303 

Physical  state  . 

6/16/09 

6/25/09 

3/16/10 

1,3 

830.6304 

Odor  . 

6/16/09 

6/25/09 

3/16/10 

1,3 

830.6313 

Stability  to  normal  and 

6/16/09 

6/25/09 

3/16/10 

1,3 

elevated  temperatures, 

metals,  and  metal  ions. 

830.6314 

Oxidizing  or  reducing  ac- 

6/16/09 

6/25/09 

3/16/10 

1,3 

tion. 

830.6315 

Flammability  . 

6/16/09 

6/25/09 

3/16/10 

1,3 

830.6316 

Explodability  . 

6/16/09 

6/25/09 

3/16/10 

1,3 
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Table  2 — List  of  Requirements — Continued 


EPA 

Reqistration 

No. 

Guideline 

Date  reg- 

Reason  for 

Registrant  affected 

number  as 
listed  in  ap- 

Requirement 

name 

Date  EPA 
issued  DCI 

istrant 

received 

Final  data 
due  date 

notice  of 
intent  to 

plicable  DCI 

DCI 

suspend* 

830.6317 

Storage  stability . 

6/16/09 

6/25/09 

3/16/10 

1,3 

830.6319 

Miscibility  . 

6/16/09 

6/25/09 

3/16/10 

1.3 

830.6320 

Corrosion  characteristics 

6/16/09 

6/25/09 

3/16/10 

1,3 

830.6321 

Dielectric  breakdown 

6/16/09 

6/25/09 

3/16/10 

1,3 

voltage. 

830.7000 

pH  . 

6/16/09 

6/25/09 

3/16/10 

1,3 

830.7050 

UVA/isible  absorption  . 

6/16/09 

6/25/09 

3/16/10 

1,3 

830.7100 

Viscosity  . 

6/16/09 

6/25/09 

3/16/10 

1,3 

830.7200 

Melting  point/melting 

6/16/09 

6/25/09 

3/16/10 

1,3 

range. 

830.7220 

Boiling  point/boiling 

6/16/09 

6/25/09 

3/16/10 

1,3 

range. 

830.7300 

Density/relative  density  .. 

6/16/09 

6/25/09 

3/16/10 

1.3 

830.7370 

Dissociation  constants  in 

6/16/09 

6/25/09 

3/16/10 

1,3 

water. 

830.7550 

Partition  coefficient  (n- 

6/16/09 

6/25/09 

3/16/10 

1.3 

octanol/water)  shake 
flask  method. 

830.7570 

Partition  coefficient  (n- 

6/16/09 

6/25/09 

3/16/10 

1,3 

octanol/water)  esti¬ 
mation  by  liquid  chro¬ 
matography. 

830.7840 

Water  solubility:  Column 

6/16/09 

6/25/09 

3/16/10 

1,3 

elution  method,  shake 
flask  method. 

830.7860 

Water  solubility,  gener- 

6/16/09 

6/25/09 

3/16/10 

1.3 

ator  column  method. 

830.7950 

Vapor  pressure . 

6/16/09 

6/25/09 

3/16/10 

1,3 

870.1100 

Acute  oral  toxicity  . 

6/16/09 

6/25/09 

3/16/10 

1,3 

870.1200 

Acute  dermal  toxicity  . 

6/16/09 

6/25/09 

3/16/10 

1,3 

870.1300 

Acute  inhalation  toxicity 

6/16/09 

6/25/09 

3/16/10 

1,3 

870.2400 

Acute  eye  irritation  . 

6/16/09 

6/25/09 

3/16/10 

1,3 

870.2500 

Acute  dermal  irritation  .... 

6/16/09 

6/25/09 

3/16/10 

1.3 

870.2600 

Skin  sensitization  . 

6/16/09 

6/25/09 

3/16/10 

1,3 

*’  No  90-day  response  received. 

2  Inadequate  90-day  response  received. 

3  No  data  received. 

Inadequate  data  received. 


IV.  H(j\v  to  avoid  suspension  under  this 
notice? 

1.  You  may  avoid  suspension  under 
tliis  notice  if  you,  or  anotlier  per.son 
adversely  affected  l)y  this  notice, 
projjerly  rerjuest  a  hearing  within  30 
days  of  your  receipt  of  tlie  Notice  of 
Inient  to  Suspend  l)y  mail  or,  if  you  did 
not  receive  the  notice  that  was  .sent  to 
you  via  IJSPS  first  class  mail  return 
receijit  rerpiested,  then  within  30  days 
from  the  date  of  j)ut)lication  of  this 
Federal  Register  notice  (see  DATES).  If 
you  request  a  hearing,  it  will  he 
conducted  in  accordance  with  the 
rerpiirements  of  FIFRA  section  0(d)  and 
the  Agency’s  ])rocedural  regulations  in 
40  CFR  part  104.  Section  3(c)(2)(n)  of 
FIFRA,  however,  provides  that  the  only 
allowable  issues  which  may  he 
addressed  at  the  luraring  are  whether 
you  have  failed  to  take  the  actions 
which  are  the  bases  of  this  notice  and 
whether  the  Agency’s  decision 
regarding  the  disposition  of  exi.sting 


stocks  is  consistent  with  FIFRA. 
Therefore,  no  suh.stantive  allegation  or 
legal  argument  concerning  other  issues, 
including  hut  not  limited  to  the 
Agency’s  original  decision  to  require  the 
submission  of  data  or  other  information, 
the  need  for  or  utility  of  any  of  the 
iHKjuired  data  or  other  information  or 
deadlines  im])osed,  any  allegations  of 
errors  or  unfairness  in  any  proceedings 
before  an  arbitrator,  and  the  risks  and 
benefits  associated  with  c:ontinued 
regi.stration  of  the  affected  product,  may 
he  considered  in  the  ])roceeding.  The 
Administrative  Law  Judge  .shall  by  order 
dismiss  any  objections  which  have  no 
Ixiaring  on  the  allowable  issues  which 
may  he  consichired  iu  the  proceeding. 
Section  3(c:)(2)(ll)(iv)  of  FIFRA.  provides 
that  any  hearing  must  h(!  held  and  a 
determination  issued  within  7.5  days 
after  receijjt  of  a  hearing  nKpiest.  This 
75-day  ])eriod  may  not  he  extended 
unless  all  ])arties  in  the  proceeding 
stijjulate  to  such  an  extension.  If  a 
hearing  is  jjroperly  requested,  the 


Agency  will  issue  a  final  order  at  the 
conclusion  of  the  hearing  governing  the 
suspension  of  your  jjroducts.  A  request 
for  a  hearing  pursuant  to  this  notice 
mu.st: 

•  Include  specific  objections  which 
pertain  to  the  allowable  is.sues  which 
may  he  heard  at  the  hearing. 

•  Identify  the  regi.strations  for  which 
a  hearing  is  retjuested. 

•  Set  forth  all  necessary  sujjporting 
facts  ])ertainlng  to  any  of  the  objections 
which  you  have  identified  in  your 
recpiest  for  a  hearing. 

If  a  hearing  is  recpiested  by  any  person 
other  than  the  regi.strant,  that  j)erson 
mu.st  also  state  specificallv  why  he/she 
asserts  that  he/she  would  be  adversely 
affected  bv  the  suspension  action 
described  in  this  notice.  Three  copies  of 
the  recjue.st  must  he  submitted  to: 
Hearing  Clerk,  1900.  Environmental 
Protection  Agency,  1200  Penn.sylvania 
Ave.  N\V.,  Washington,  20400-0001. 

An  additional  copy  should  be  sent  to 
the  person  who  signed  this  notice.  The 
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nujuost  must  bo  rocoivod  by  tho  Hearing 
(Mork  by  tlu;  applicaljlo  3()-(lay  deadline 
as  measured  from  your  receipt  of  the 
Notice  of  Intent  to  .Sns])end  bv  mail  or 
])nblication  of  this  notice,  as  set  forth  in 
DATES  and  in  Unit  IV.l..  in  order  to  be 
legally  effective.  The  3()-day  time  limit 
is  established  by  FIFRA  and  cannot  be 
(ixtended  for  any  reason.  Failure  to  meet 
the  30-day  time  limit  will  result  in 
automatic  snsjiension  of  yonr 
r(!gi.stration(s)  by  ojjeration  of  law  and. 
under  such  circumstances,  tin; 
suspension  of  the  registration  for  your 
affected  j)rodnct(s)  will  be  final  and 
effective  at  the  close  of  business  on  the 
applicable  3()th  day  deadline  as 
measured  from  vour  receij)t  of  the 
Notice  of  Intent  to  .Suspend  by  mail  or 
])ublication  of  this  notice,  as  .set  forth  in 
DATES  and  in  Unit  IV.l..  and  will  not  be 
sid)ject  to  further  administrative  review. 
'^b(^  Agency’s  rules  of  practice  at  40  CFR 
104.7  forbid  anyone  who  may  takti  part 
in  deciding  this  ca.se.  at  any  stage  of  the 
proceeding,  from  discns.sing  the  merits 
of  the  proceeding  e.v  /x/r/e  with  anv 
party  or  with  any  person  who  has  becm 
connected  with  the  ])re])aration  or 
pre.sentation  of  the  ])roceeding  as  an 
advocate  or  in  anv  investigative  or 
expert  caj)acity.  or  with  anv  of  their 
representatives.  Accordingly,  the 
following  FFA  offices,  and  the  staffs 
thereof,  are  designated  as  judicial  staff 
to  perforin  the  judicial  function  of  Fl’A 
in  any  administrative  hearings  on  this 
Notice  of  Intent  to  .Snsjiend;  The  Office 
of  the  Administrative  haw  Judges,  the 
Office  of  the  Environmental  Apjieals 
Board,  the  Administrator,  the  De|)utv 
Adinini.strator.  and  the  members  of  the 
staff  in  the  immediate  offices  of  the 
Adinini.strator  and  Deputy 
Administrator.  None  of  the  jiersons 
designated  as  the  judicial  staff  shall 
have  any  e.v  partn  communication  with 
trial  .staff  or  any  other  interested  jierson 
not  employed  by  ERA  on  the  merits  of 
any  of  the  issues  involved  in  this 
jiroceeding.  without  fully  complying 
with  the  applicable  regulations. 

2.  You  may  also  avoid  suspension  if. 
within  the  ajiplicable  30  day  deadline 
period  as  measured  from  yonr  receijit  of 
the  Notice  of  Intent  to  .Suspend  by  mail 
or  publication  of  this  notice,  as  set  forth 
in  DATES  and  in  Unit  IV.l.,  the  Agency 
determines  that  von  have  taken 
apjiropriate  steps  to  comply  with  the 
FIFRA  section  3(c)(2)(B)  Data  Uall-In 
notice.  In  order  to  avoid  snsjiension 
under  this  option,  yon  must 
.satisfactorily  comply  with  Tahle  2 — List 
of  Re(|uireinents  in  llnit  II.,  for  each 
product  by  submitting  all  reipiired 
sujiporting  data/information  described 
in  Table  2.  of  Unit.  II.  and  in  the 


Explanatory  Ajipendix  (in  the  docket  for 
this  Federal  Register  notice)  to  tlu; 
following  addre.ss  (|)reierablv  by 
certified  mail):  Office  of  Pesticide 
Programs.  Pe.slicide  Re-evalnation 
Division,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.  NVV., 
Washington,  D(;  20400-0001.  luir  you  to 
avoid  automatic  sus|)ension  under  this 
notice,  the  Agency  must  also  determine 
within  the  applicable  30-day  deadline 
period  that  yon  have  satisfied  the 
requirements  that  are  the  bases  of  this 
notice  and  so  notify  you  in  writing.  Yon 
should  submit  the  nece.ssarv  data/ 
information  as  (piicklv  as  possible  for 
there  to  be  any  chance  the  Agency  will 
be  able  to  make  the  neces.sary 
determination  in  time  to  avoid 
suspension  of  yonr  jirodncts.  The 
suspension  of  the  registration  of  your 
company’s  product  pursuant  to  this 
notice  will  be  rescinded  when  the 
Agency  determines  yon  have  com])lied 
fully  with  the  reiiuirements  which  were 
the  bases  of  this  notice.  .Such 
comjiliance  may  only  be  achieved  by 
submission  of  the  data/information 
described  in  Table  2  of  Unit  11. 

V.  Status  of  Products  That  Become 
Suspended 

Your  jiroducl  will  remain  suspended, 
however,  until  the  Agency  determines 
you  are  in  conqiliance  with  the 
re(|nirements  which  are  the  bases  of  this 
notice  and  so  informs  you  in  writing. 

After  the  sus])ension  hecomes  final 
and  effective,  the  registrants  subject  to 
this  notice,  including  all  supplemental 
regi.strants  of  products  listed  in  Table  1 
of  Unit  II.,  may  not  legally  distribute, 
sell,  use.  offer  for  .sale,  hold  for  .sale, 
shij),  deliver  for  shipment,  or  receive 
and  (having  so  received)  deliver  or  offer 
to  deliver,  to  any  person,  the  products 
listed  in  Table  1  of  Unit  II.  Persons  other 
than  the  registrants  subject  to  this 
notice,  as  defined  in  the  preceding 
sentence,  may  continue  to  distribute, 
sell,  use.  offer  for  .sale,  hold  for  .sale, 
ship,  deliver  for  shi])ment,  or  receive 
and  (having  so  received)  deliver  or  offer 
to  deliver,  to  any  ])erson.  the  products 
listed  in  Table  1  of  Unit  II.  Nothing  in 
this  notice  authorizes  anv  person  to 
distribute,  sell,  use,  offer  for  sale,  hold 
for  sale,  .ship,  deliver  for  shipment,  or 
receive  and  (having  so  received)  deliver 
or  offer  to  deliver,  to  any  person,  the 
jiroducts  listed  in  Table  1  of  Unit  11.  in 
any  manner  which  would  have  been 
unlawful  jirior  to  the  suspension. 

If  the  regi.st  rat  ions  for  vour  products 
listed  in  'I'able  1  of  Unit  II.  are  currently 
suspended  as  a  result  of  failure  to 
comply  with  another  FIFRA  section 
3(c)(2)(B)  Data  Call-In  notice  or  section 
4  Data  Re(|nirements  notice,  this  notice. 


when  it  becomes  a  final  and  effective 
order  of  suspension,  will  be  in  addition 
to  any  existing  suspension,  i.e.,  all 
reijuirements  which  are  the  ba.ses  of  the 
suspension  mu.st  be  satisfied  before  the 
registration  will  be  reinstated. 

It  is  the  res])onsibility  of  the  basic 
registrant  to  notify  all  su])])lementarv 
registered  distributors  of  a  basic 
registered  ])roduct  that  this  suspension 
action  also  ajiplies  to  their 
supplementary  registered  products.  The 
basic  regi.strant  may  be  held  liable  for 
violations  committed  by  their 
distributors. 

Any  (juestions  about  the  recpiirements 
and  jirocedures  set  forth  in  this  notice 
or  in  the  subject  FIFRA  section 
3(c)(2)(B)  Data  Call-In  notice,  should  be 
addressed  to  the  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT. 

VI.  What  i.s  the  Agency’s  authority  for 
taking  this  action? 

The  Agency’s  authority  for  taking  this 
action  is  contained  in  FIFRA  .sections 
3(c)(2)(B)  and  ()(f)(2),  7  U..S.C.  130  et 
•s-cf/. 

List  of  Subjects 

Environmental  ])rotection.  Pesticides 
and  pests. 

l)al(!(l:  lanuarv  10,  2013. 

Mii;liai;l  (iooclis. 

Aclinfi  IJircclor.  Pi^slicicU;  Ua-cvalualion 
Division.  Offica  ofPosticido  Prooninis. 

II  K  Doi:.  2(n;i-()1.n  1  Mlijd  1-22-i:i:  Hid.S  anil 
BILLING  CODE  P 


FARM  CREDIT  SYSTEM  INSURANCE 
CORPORATION 

Board  Meeting 

AGENCY:  Farm  Credit  Sy.stem  Insurance 
Corporation. 

SUMMARY:  Notic:e  is  herebv  given  of  the 
regular  meeting  of  the  Farm  Credit 
Sy.stem  Insurance  Cor])oration  Board 
(Board). 

DATE  AND  TIME:  The  meeting  of  the  Board 
will  be  held  at  the  offices  of  the  Farm 
Credit  Administration  in  McLean, 
Virginia,  on  January  24.  2013,  from  0:00 
a.m.  until  such  time  as  the  Board 
concludes  its  business. 

FOR  FURTHER  INFORMATION  CONTACT:  Dale 
L.  Aultman,  Secretary  to  the  Farm 
(iredit  Svstem  Insurance  Corjioration 
Board,  (703)  883-4000,  TTY  (703)  883- 
40,')(). 

ADDRESSES:  Farm  (Tedit  System 
Insurance  Corporation,  1.101  Farm 
(iredit  Drive,  McLean.  Virginia  22102. 
SUPPLEMENTARY  INFORMATION:  Tllis 
meeting  of  the  Board  will  be  ojien  to  the 
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]nil)li(:  (limited  space  available).  In  order 
to  increase  the  accessibility  to  Board 
meetings,  j)er.sons  re(|uiring  assistance 
shonld  make  arrangements  in  advance. 
The  matters  to  be  considered  at  the 
meeting  are: 

()p(!n  Session 

A.  Approvdl  ol  Miniitds 

•  D(!C(Mnt)er  13,  2012 

B.  Ntnv  Businoss 

•  Review  ol  Insurance  Breminm  Rates 

•  Policy  Statcnnent  (ioncerning  the  Sale 
ol'  A.ssets 

Dated:  )amiarv  10.  2013. 

Dale  L.  Aultmaii, 

Sacwlarv,  Farm  (Jrcdil  Svsiam  Insiiranca 
(Jorporalioij  Board. 

|FR  Dec.  2()i;i-()12()l  Kil<!cl  l-22-i:i;  am| 
BILLING  CODE  6710-01-P 


FEDERAL  FINANCIAL  INSTITUTIONS 
EXAMINATION  COUNCIL 

[Docket  No.  FFIEC-201 3-0001] 

Social  Media:  Consumer  Compliance 
Risk  Management  Guidance 

agency:  Federal  Financial  Institutions 
Fxamination  Council  [FldEC]). 

ACTION:  Notice;  recjuest  lor  comment. 

SUMMARY:  The  Imderal  Financial 
Institutions  Examination  Council 
(FFIEC),  on  behalf  of  its  members, 
re(]uests  comment  on  this  ])roposed 
guidance  entitled  “Social  Media: 
fionsumer  Compliance  Risk 
Management  Cuidanc:e”  (guidance). 
Upon  completion  of  the  guidance,  and 
after  consideration  of  comments 
received  from  the  public,  the  federal 
financial  institution  regulatory  agencies 
will  issue  it  as  su})ervisory  guidance  to 
the  institutions  that  they  supervise  and 
the  State  Liaison  (Committee  (SLC)  of  the 
FFIEC  will  enc;ourage  state  regulators  to 
adopt  the  guidance.  Accordingly, 
institutions  will  he  exjjected  to  use  the 
guidance  in  their  efforts  to  ensure  that 
their  ])olicies  and  procedures  provide 
oversight  and  controls  commensurate 
with  the  risks  jjo.sed  by  their  .social 
media  activities. 

DATES:  Comments  nni.st  he  received  on 
or  before  March  25,  2013. 

ADDRESSES:  Because  j)a])er  mail 
received  by  the  FFIEC  is  subject  to  delay 
due  to  heightened  security  jirecautions 
in  the  Washington,  D(i  area,  von  are 
encouraged  to  submit  comments  by  the 
Federal  eRulemaking  Portal,  if  j)os.sihle. 
Please  use  the  title  “Social  Media 
Comments”  to  facilitate  the  organization 
and  di.strihution  of  the  comments.  You 


may  submit  comments  by  any  of  the 
following  methods: 

Faderal  aBuUuiuikina  Portal 
(BoaiiIations.gov):  CiO  to  http:// 
www.regulations.gov.  Click  the 
“Advanced  Search”  option  located  in 
th(!  bottom-right  corner  of  the  Search 
box.  Scroll  down  to  the  ”By  Docket  ID:” 
search  box.  type  "FFIEC-2()1 3-0()()l .” 
and  hit  Enter  to  submit  or  view  public 
comments  and  to  view  supporting  and 
related  materials  for  this  notice  of 
proj)osed  rulemaking.  The  “How  to  u.se 
Regulations.gov”  section  under  the 
“Help"  menu  ])rovides  information  on 
using  Regulations.gov.  including 
instructions  for  .submitting  or  viewing 
public  comments,  viewing  otbiir 
supporting  and  related  materials,  and 
vitnving  the  docket  after  the  clo.se  of  the 
comment  j)eriod. 

Mail:  Judith  Dupre,  Executive 
Secretary,  Federal  Financial  Institutions 
Examination  Council,  L.  William 
Seidman  Center,  Mailstop:  B-7()81a. 
3501  Fairfax  Drive,  Arlington,  Virginia 
22220-3550. 

Hand  dolivorv/courior:  Judith  Dupre, 
Executive  Secretary,  Fculeral  Financial 
Institutions  Examination  Council.  L. 
William  S(;idman  Ctmter,  Mailsto]):  B- 
7081a,  3501  Imirfax  Drive,  Arlington. 
VA  22220-3550. 

Instructions:  You  must  include 
“FFIEC”  as  the  agency  name  and 
“Docket  Number  FFIEC-201 3-0001”  in 
your  comment.  In  general,  the  FFIEC 
will  enter  all  comments  received  into 
the  docket  and  publish  them  on  the 
Regulations.gov  web  site  without 
change,  including  any  busine.ss  or 
personal  information  that  you  provide 
such  as  name  and  address  information, 
email  addres.ses,  or  phone  numbers. 
(Comments  received,  including 
attachments  and  other  supporting 
materials,  are  part  of  the  |)ublic  record 
and  subject  to  ])ublic  di.sclosure.  Do  not 
enclose  any  information  in  your 
comment  or  supporting  materials  that 
you  consider  c:onfidential  or 
inappropriate  for  public  disclosure. 

Docket:  You  may  also  view  or  retpiest 
available  background  documents  and 
project  summaries  using  the  methods 
de.scribed  above. 

FOR  FURTHER  INFORMATION  CONTACT: 

OCC;  Eric:  Cott,  Compliance 
Sp(!cialisl,  Office  of  the  Comj)troller  of 
the  Currenev,  400  7th  Street  SW., 
Washington  DC.  20219,  (202)  049-7181. 

Board:  Lanette  Meister,  Semior 
Su])ervisorv  (Consumer  Financial 
Services  Analy.st,  Board  of  Covernors  of 
the  Federal  Re.serve  System,  20th  and  C. 
Streets  NW.,  Washington,  DC  20551. 
(202)  452-2705. 

FDIC:  Elizabeth  Khalil,  Senior  Policy 
Analyst,  Federal  Deposit  Insurance 


Corporation,  550  17th  Strend  NW.,  Room 
F-OOIO,  Wa.shington,  DC  20429-0002. 
(202) 898-3534. 

NdlJA:  Robert  J.  Polcyn,  (ionsumer 
Compliance  Policy  and  Outrcuicb 
Analy.st.  National  Credit  Union 
Administration,  1775  Duke  Streud, 
Alctxandria,  VA  22314,  (703)  004-3910. 

CiFPB:  Suzanne  McQueen,  Senior 
Consumer  Financial  Prcdection  Analvst. 
Consumer  Financial  Prot(H:tion  Bureau, 
1700  C  Street  NW.,  Wa.sbington,  IXi 
20552,  (202)  43.5-7439. 

SLC:  Matthenv  Lambert,  Poliev 
Counsel.  Conference  of  State  Bank 
Snj)ervisors,  1129  20th  Street  NW.,  9th 
Floor.  Washington,  DC  20030,  (202) 
407-7130. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  Information 

The  FFIEC  is  proposing  guidance  to 
address  the  applicability  of  federal 
consumer  protection  and  comj)liance 
laws,  regulations,  and  policies  to 
activities  conducted  via  .social  media  by 
banks,  savings  associations,  and  credit 
unions,  as  well  as  by  nonbank  entities 
supervi.sed  by  the  Consumer  Financial 
Protection  Buniau  (CFPB)  (collectivelv. 
financial  institutions). 

The  six  members  of  the  FFIEC  are  the 
Office  of  the  Com])troller  of  the 
('urrency  (0(X"):  the  Board  of  Covernors 
of  the  Federal  Re.serve  Sy.stem  (Board): 
the  Federal  Dej)osit  Insurance 
(Corporation  (FDIC):  the  National  Credit 
Union  Administration  (NCUA):  the 
CFPB  (collectivelv.  the  Agencies);  and 
the  State  Liaison  Committee  (SLC).  As 
part  f)f  its  mi.ssion.  the  FF1E(C  makes 
recommendations  regarding  supervisorv 
matters  and  the  adecjuacy  of  supervi.sory 
tools  to  the  Agencies.  The  FFIEC  akso 
develo])s  procedures  for  examinations  of 
financial  institutions  that  are  used  by 
the  Agencies.  'Fhe  Agencies  ex])ect  that 
all  financial  institutions  they  supervise 
will  effectively  assess  and  manage  risks 
associated  with  activities  conducted  via 
social  media.  Upon  completion  of  the 
guidance,  and  after  consideration  of 
comments  received  from  the  public,  the 
Agencies  will  issue  it  as  supervi.sorv 
guidance  to  tbe  institutions  that  they 
supervise.  Accordingly,  such 
institutions  will  be  expected  to  use  the 
guidance  in  their  efforts  to  ensure  that 
their  risk  management  practices 
ad(K|uately  address  the  consumer 
compliance  and  legal  risks,  as  well  as 
related  ri.sks,  such  as  rej)utation  and 
operational  ri.sks.  raiseci  by  ac:tivities 
conducted  via  social  media.  The  SLU, 
which  is  compo.sed  of  representatives  of 
five  state  agencies  that  suptu'vi.se 
financ:ial  institutions,  was  established  to 
encourage  the  application  of  uniform 
examination  princij)les  and  standards 
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by  state  and  feiieral  siipervi.sory 
ageneies.  Ujion  finaliziition  of  the  FFIFC 
guidance,  the  SLC  will  encourage  the 
adoption  of  the  guidance  hy  stale 
n^gnlalors.  State  agencies  that  ado]it  the 
guidance  will  exj)ect  the  entities  tlial 
they  regnlate  to  use  the  guidance  in 
their  efforts  to  ensure  that  their  risk 
management  and  consumer  j)rotection 
practices  adecpiately  addre.ss  the 
compliance  and  re])ntation  risks  raised 
hy  activities  conducted  via  social  media. 

Social  media  has  heim  defined  in  a 
nnmher  of  ways.  For  j)nr])o.ses  of  the 
propo.sed  guidance,  the  Agencies 
consider  social  media  to  he  a  form  of 
interactive  online  communication  in 
which  users  can  generate  and  shan; 
content  through  text,  images,  audio, 
and/or  video.  Social  media  can  take 
many  forms,  including,  hut  not  limited 
to.  micro-hlogging  sites  (e.g.,  Facehook. 
Google  Pins,  MvSpace.  and  Twitter): 
forums,  hlogs.  customer  review  Weh 
sites  and  hnllelin  hoards  (e.g..  Yelp); 
photo  and  video  sites  (e.g.,  Flic:kr  and 
YouTnhe):  sites  that  enable  professional 
networking  (e.g..  Linkedln);  virtual 
worlds  (e.g..  Second  Life):  and  social 
games  (e.g..  FarmVille  and  (atyVille). 
Social  media  can  he  distinguislKul  from 
other  online  media  in  that  the 
communication  tends  to  h(!  more 
intera(;tive. 

Financial  institutions  may  u.se  social 
media  in  a  varietv  of  ways,  including 
marketing,  providing  incentives, 
facilitating  aj)j)lications  for  new 
accounts,  inviting  feedback  from  the 
public,  and  engaging  with  existing  and 
])otential  customers,  for  examjjle,  hy 
receiving  and  responding  to  complaints, 
or  providing  loan  jjricing.  Since  this 
form  of  customer  interaction  tends  to  he 
informal  and  occurs  in  a  less  .secure 
environment,  it  ])re.sents  some  unicpie 
challenges  to  financial  institutions. 

II,  Principal  Elements  of  Proposed 
(Guidance 

rhe  n.se  of  social  media  hy  a  financial 
institution  to  attract  and  interact  with 
customers  can  iinjiact  a  financial 
institution’s  risk  profile.  'I'he  incnuised 
risks  can  include  the  risk  of  harm  to 
consumers.  com])liance  and  legal  risk, 
o])erational  risk,  and  reputation  risk. 
Increascul  risk  can  arise  from  a  varietv 
of  directions,  including  |K)or  due 
diligence,  oversight,  or  control  on  the 
j)art  of  the  financial  institution.  The 
jm)j)osed  guidance  is  meant  to  helj) 
financial  institutions  identify  j)otential 
risk  areas  to  ajjprojjriately  address,  as 
well  as  to  ensure  institutions  are  aware 
of  their  resjjonsihilities  to  over.see  and 
control  the.se  risks  within  their  overall 
risk  management  jjrogram. 


III.  Request  for  (Comments 

The  FF1E(^  is  ])roj)osing  this  guidance 
to  respond  to  recjuests  that  have  hemi 
arlicnlated  to  the  Agencies  hy  various 
particij)ants  in  the  indn.stry  for  guidance 
regarding  the  application  of  consumer 
protection  laws  and  regulations  within 
the  realm  of  social  media.  The  Ff’lEf’ 
invites  comments  on  any  as]j(!ct  of  the 
juo])osed  guidance.  In  addition,  the 
FFIEC  is  s]K;cifically  soliciting 
comments  in  respon.se  to  the  following 
(juestions: 

1.  Are  there  {)t  her  types  of  social 
media,  or  ways  in  which  financial 
institutions  are  using  social  media,  that 
an;  not  included  in  the  proposed 
guidance  hut  that  should  he  included? 

2.  Are  there  other  consumer 
protection  laws,  regulations,  policies  or 
concerns  that  may  he  implicated  hy 
financial  in.stitutions’  u.se  of  social 
media  that  an;  not  di.scussed  in  the 
])ropo.sed  guidance  hut  that  should  he 
discussed? 

3.  Are  there  auv  technological  or  other 
im])ediments  to  financial  in.stitutions’ 
compliance  with  otherwise  a])])licahle 
laws,  regulations,  and  ])olicie.s  when 
using  social  media  of  which  the 
Agencies  should  he  aware;? 

i^lease  he  aware  that  all  comments 
received  will  he;  ])e)ste;el  generallv 
withe)ut  e:hange;  te;  hUp:// 
ww’w'.ivgiildlions.gov.  ine;lueling  any 
|)e;rse)nal  inibrmatiem  pre)viele;el. 

IV.  Paperwork  Rediif:lion  Act 

In  ace;orelane:e;  with  the;  Fa])e;rwe)rk 
Re;elne:tiem  Ae;t  (FRA),'  the;  Age;ne;ie;.s 
may  ne)t  e:onelue;t  e)r  speen.seer,  anel  a 
person  is  ne)t  re;eiuireel  te)  re;,sponel  to,  a 
ce)lle;e:tion  e)f  intbrmation  unless  it 
elisplays  a  e:urrently  valiel  ()ffie:e  eef 
Manage;me;nt  anel  Huelget  (OMB)  e;ontre)l 
number.  The  Fre)pe).se;el  Guielane:e  weeulel 
ne)t  involve  any  ne;w  e:olle;ctie)ns  of 
information  ])ur.suant  to  the  FRA. 
Ce)nse;e]uently,  no  information  will  he 
suhmitteel  to  the  OMB  for  re;view. 

The  te;xt  e)f  the;  ])rope).se;el  inte;rage;ne;y 
.Se)e:ial  Meelia:  Ce)n.sumer  Ge)m])liane:e; 
Risk  Management  (hiielcme:e;  feelleews; 

Social  Medio:  Consiinier  Complionce 
Hisk  Manogemoni  Guidonce 

I.  Purpose 

'I’lie  Offic.e  e)f  the;  Ge)ni])trolle;r  of  the; 
(hirrency  (OCG),  Beearel  e)f  Ge)ve;rne)rs  of 
the;  Imeleral  Re.serve;  (Be)arel),  Fe;ele;ral 
De;])e).sit  Insnrane:e  Ce)r])e)ratie)n  (FDIG), 
National  Cre;dit  Unieen  Aelministnition 
(NCTJA).  the  (k)n.sume;r  Finane:ial 
Fre)tee:tion  Bureau  (CFFB)  (e;e)lU;e:tivelv, 
the;  Agene:ie;.s),  emel  the;  State  Liaise)!! 
Ce)mmitte!e;  (SLf^)  :ue;  issuing  guiehme;e  te) 
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aelelre;.ss  the;  ap])lie:ahility  e)f  e;xisting 
fe;ele;ral  e:e)nsumer  pre)te;e;tie)u  anel 
e:e)m])liane;e;  laws,  re;gulatie)ns,  anel 
])e)lie;ie;s  te)  ae:tivitie;,s  e:e)nelue:te;el  via 
se)e:ial  meelici  hy  hanks,  savings 
a.s.se)!:iiitie)n.s,  anel  e:re;elit  imieens,  as  well 
cis  hy  neenh.mk  entities  su])e;rvi.se;el  hv  the; 
(3‘’FB  (e:e)lle;e;tive;ly.  finane:ial 
institutieens).  'Fhe  Age;ne:ie;s  are; 
re;s])e)neling  te)  a  neeel  fbr  guielane;e;  in 
this  are;a  that  has  he;en  artie:ulate;el  te)  the; 
Age;ne;ie;.s  hv  varieeus  partie;i])ants  in  the; 
inehistrv.  The;  guielane:e;  is  inteneleei  te) 
help  finane:ial  institutions  unelerstanel 
])e)te;ntial  e;e)nsume;r  e:e)m])liane;e;  anel 
ie;gal  risks,  as  well  as  relateel  risks,  .sue:h 
as  re;])utatie)n  anel  o])e;ratie)nal  ri.sks 
asse)ciate;el  with  the;  u.se  e)f  soe:ial  meelia, 
along  with  e;xpe;e;tatie)ns  for  managing 
the)se  risks.  Although  this  guielcine;e  eloes 
not  imj)e).se  aelelitieenal  eehligations  on 
finane:ial  institutions,  as  with  any  new 
preecess  eer  proehict  channel,  finane;ial 
institutions  mu.st  manage;  pe)tential  ri.sks 
a.s.se)e:iate;d  with  .se)e;ial  me;eiia  u.sage  anel 
ae:e:e;.s.s. 

The  Agencies  ree:e)gnize  that  finane;ial 
institutieens  are;  using  .se)e:ial  meeliii  as  a 
te)e)l  te)  generate;  new  husine.ss  anel 
inte;rae;t  with  e:e)nsnme;rs.  The;  Agencies 
he;lieve;  .se)e;ial  meeli.i,  as  any  new 
e:e)mmunie;atie)n  te;e:hne)le)gy,  has  the; 
l)e)te;ntial  te)  im])re)ve;  m.irket  effie;ie;ne;y. 
Se)e;i<il  meelia  may  meere;  hreeaelly 
elistrihute  inlbrmation  te)  users  e)f 
finane:ial  se;rvie;es  auel  may  helj)  u.sers 
anel  pre)viele;r.s  finel  e;ae:h  eether  anel 
mate:h  pre)elue;t.s  anel  .se;rvie;e;.s  te)  u.se;r.s’ 
ne;e;el.s.  To  manage;  j)e)tential  risks  te) 
financial  institutions  anel  e:on.sumer.s, 
he)we;ver.  finane;ial  in.stitutions  sheeulel 
e;n.sure;  the;ir  risk  management  preegrams 
])re)viele  eeversight  anel  e:ontre)l.s 
e:e)mmensur;ite  with  the  ri.sks  pre;se;nteel 
hy  the  types  of  se)e:ial  meelia  in  which 
the;  finane:ial  in.stitutie)n  is  engageel, 
ine:lueling  hut  not  limiteel  te),  the  risks 
e)utline;el  within  this  guielance. 

11.  Background 

.Se)e:ial  meelia  has  been  elefine;el  in  a 
nnmher  e)f  ways.  For  ])ur])e).se;.s  e)f  this 
guidane:e;,  the;  Age;ne:ie;.s  e:onsiele;r  .se)cial 
meelia  te)  he;  a  form  e)f  inte;rae;tive;  e)nline; 
e:e)mmunie;atie)n  in  which  u.sers  e:an 
generate;  anel  share;  e:e)nte;nt  threnigh  te;xt, 
images,  auelie),  anel/e)r  viele;e).  Se)e;ial 
meelia  e:an  take;  many  ibrms,  ine;lueling, 
hut  ne)t  limiteel  te),  mie:re)-hle)gging  sites 
(e.g.,  Fae:e;he)e)k.  Google  Plus,  MySi)ae;e;, 
anel  'I’witter):  feerums,  hleegs,  e;u,ste)me;r 
review  we;h  sites  anel  hulletin  he)arels 
(e.g..  Yelp):  pheeto  anel  viele;e)  sites  (e.g., 
Flie-.kr  anel  YouTube):  sites  that  enable 
])re)fe;s.sie)nal  ne:twe)rking  (e.g.,  Linkeellu): 
virtual  weerlels  (e.g.,  Se;e;e)nd  Life):  anel 
.se)cial  gamers  (e.g.,  FarmVille  anel 
(atyVille).  Se)e;ial  me;elia  can  he; 
elistingui.sheei  from  e)ther  online  media 
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in  that  the  coinnuinication  tcmds  to  he 
more  interactive. 

Financial  institutions  may  use  social 
media  in  a  variety  ol  ways  including 
advertising  and  marketing,  providing 
incentives,  facilitating  aj)j)lications  for 
new  accounts,  inviting  feedback  from 
th(!  ])nhlic,  and  engaging  with  exi.sting 
and  potential  custonKirs.  for  example  hy 
receiving  and  responding  to  complaints, 
or  providing  loan  pricing.  Since  this 
form  of  customer  interaction  tends  to  he 
both  informal  and  dynamic,  and  occurs 
in  a  less  secure  environment,  it  pre.sents 
.some  uni(iiie  challenges  to  financial 
institutions. 

111.  Compliance  Risk  Management 
Expectations  for  Social  Media 

A  financial  institution  should  have  a 
risk  management  ])rograni  that  allows  it 
to  identify,  measure,  monitor,  and 
control  the  risks  related  to  social  media. 
The  size  and  com])lexily  of  the  risk 
management  ])rogram  should  he 
commensurate  with  the  breadth  of  the 
financial  institution’s  involvement  in 
this  medium.  For  instance;,  a  financial 
institution  that  relies  heavily  on  social 
media  to  attract  and  acepiire  new 
customers  should  have  a  more  detailed 
program  than  one  using  social  media 
only  to  a  very  limited  extent.  The  risk 
management  program  should  he 
designed  with  partici])ation  from 
specialists  in  compliance,  technology, 
information  security,  legal,  human 
re.sourc.es,  and  marketing.  A  financial 
institution  that  has  chosen  not  to  use 
social  media  should  still  he  pre])ared  to 
address  the  jjotential  for  negative 
comments  or  complaints  that  may  arise 
within  the  many  social  media  platforms 
described  above  and  jirovide  guidance 
for  emjiloyee  use  of  social  media. 
Ciomponents  of  a  risk  management 
program  should  include  the  following: 

•  A  governance  .striu;ture  with  clear 
roles  and  res|)onsihilities  whereby  the 
hoard  of  directors  or  senior  management 
direct  how  using  social  media 
contributes  to  the  strategic  goals  of  the 
institution  (for  examjde,  through 
increasing  brand  awareness,  product 
advertising,  or  re.searching  new 
customer  ha.ses)  and  establishes  controls 
and  ongoing  a.ssessment  of  risk  in  social 
media  activities; 

•  Policies  and  jnocedures  (either 
.stand-alone  or  incorporated  into  other 
policies  and  procedures)  regarding  the 
use  and  monitoring  of  social  media  and 
compliance  with  all  a])])licahle 
consumer  jjrotection  laws,  regidations, 
and  guidance.  Further,  ];olicie.s  and 
procedures  should  incorporate 
methodologies  to  addr(;ss  risks  from 
online  postings,  edits,  re])lies,  and 
retention; 


•  A  due  diligence  process  for 
selecting  and  managing  third-party 
service  provider  relalionshi))s  in 
connection  with  social  media; 

•  An  employee  training  program  that 
incorpc)rates  the  institution’s  i)olicies 
and  procedures  for  official,  work-related 
use  of  social  media,  and  potentially  for 
other  u.ses  of  .social  media,  including 
defining  impermissible  activities; 

•  An  oversight  |)roces.s  for  monitoring 
information  posted  to  proprietary  .social 
media  sites  admini.stered  by  the 
financial  institution  or  a  contracted 
third  party; 

•  Audit  and  compliance  functions  to 
ensure  ongoing  compliance  with 
internal  policies  and  all  ap])lical)le  laws, 
regulations,  and  guidance;  and 

•  Parameters  for  jjroviding 
a))})ropriate  reporting  to  the  financial 
institution’s  hoard  of  directors  or  senior 
management  that  enable  periodic 
evaluation  of  the  effectiveness  of  the 
social  media  program  and  whether  the 
program  is  achieving  its  stated 
objectives. 

IV.  Risk  Areas 

I’he  u.se  of  .social  media  to  attract  and 
interact  with  customers  can  impact  a 
financial  in.stitution’s  risk  ])rofile. 
including  risk  of  harm  to  consumers, 
com])liance  and  legal  risks,  operational 
risks,  and  rei)utation  risks.  Increased 
risk  can  arise  from  poor  due  diligence, 
oversight,  or  control  on  the  part  of  the 
financial  in.slitution.  As  noted 
previously,  this  guidance  is  meant  to 
helj)  financial  institutions  identify 
potential  risks  to  ensure  in.stitutions  are 
aware  of  their  responsibilities  to  address 
risks  within  their  overall  risk 
management  program. 

Compliance  and  Legal  Risks 

Comjiliance  and  legal  risk  arise  from 
the  potential  for  violations  of,  or 
nonconformance  with,  laws,  rules, 
regulations,  pre.scrit)ed  practices, 
internal  policies  and  procedures,  or 
ethical  standards.  3’hese  risks  also  ari.se 
in  situations  in  which  the  financial 
institution’s  polici(;s  and  procedures 
governing  certain  prf)ducts  or  activities 
may  not  have  kept  pace  with  changes  in 
the  market])lace.  This  is  iiarticularly 
pertinent  to  an  emerging  medium  like 
social  media.  Further,  the  ])otential  for 
defamation  or  libel  risk  exists  where 
then;  is  broad  distribution  of 
information  exchanges.  Failure  to 
adecpiately  addre.ss  these  risks  can 
ex]50se  an  institution  to  enforcement 
actions  and/or  civil  lawsuits. 

'flu;  laws  discu.s.sed  in  this  guidance 
do  not  contain  exceptions  regarding  the 
u.se  of  social  media.  Therefore,  to  the 
extent  that  a  financial  institution  uses 


social  media  to  engage  in  lending, 
deposit  .services,  or  payment  activities, 
it  must  comply  with  applicable  laws 
ami  regulations  as  when  it  engages  in 
the.se  activities  through  other  media. 

'I’he  following  laws  and  regulations 
may  he  relevant  to  a  financial 
institution’s  social  media  activities.  ’I’liis 
list  is  not  all-inclusive.  Each  financial 
institution  shoidd  ensure  that  it 
])eriodically  evaluat(;s  and  controls  its 
use  of  social  merlia  to  ensure 
compliance  with  all  applicable  federal, 
.state,  and  local  laws,  regulations,  and 
guidance. 

D(;posit  and  Lending  Products 

Social  media  may  be  used  to  market 
products  and  originate  n(;w  accounts. 
VVhen  used  to  do  either,  a  financial 
institution  must  take  .steps  to  ensure 
that  advertising,  account  origination, 
and  docum(;nt  retention  an;  performed 
in  compliance  with  applicable 
consumer  protection  and  compliance 
laws  and  regulations.  The.se  include,  hut 
an;  not  limited  to: 

Truth  in  Savings  Act/Regulation  DD 
and  Fart  707.-  I'he  3’ruth  in  Savings  Act 
(TISA),  as  implemented  by  Regulation 
DD,  and,  for  cn;dit  unions,  by  Fart  707 
of  the  NCllIA  Rules  and  Regulations, 
imjjoses  di.sclosure  reciuirements 
designed  to  enable  consumers  to  make 
informed  decisions  about  deposit 
accounts.  Regulation  DD  and  Fart  707 
re(|uire  disclosures  about  f(;es,  annual 
percentage  yield  (AFY).  intere.st  rate, 
and  other  terms.  Under  Regulation  DD 
and  Fart  707.  a  depository  institution 
may  not  advertise  dejjosit  accounts  in  a 
way  that  is  misleading  or  inaccurate  or 
misrepresents  tin;  depository 
institution’s  deposit  contract. 

If  an  electronic  advertisement 
displays  a  triggering  term,  such  as 
“bonus”  or  “AFY,”  then  Regulation  DD 
and  Fart  707  require  the  advertisement 
to  clearly  state  certain  information,  such 
as  the  minimum  balance  recjinred  to 
obtain  the  advertised  AFY  or  bonus.  For 
example,  an  electronic  advertisement 
can  provide  the  required  information 
via  a  link  that  directly  takes  the 
consumer  to  the  additional  information. 

Fair  Lending  Laws:  Equal  Credit 
0|)]K)rtunity  Act/Regulation  B  *  and  F'air 
Housing  Act.-*  A  financial  institution 
should  ensure  that  its  use  of  social 
media  does  not  violate  fair  lending  laws. 

The  E(]ual  Credit  Opportunity  Act, 
as  im])lemented  hv  Regulation  B. 


-  V’  u..s.(;.  :j2()i  vt  sm/..  12  ci’K  iiis.  2:«)  iiiul  uKto 
iiiul  12  |)l.  707  (NCUA). 

'1,5  KiOl  (■/  12  Cl'R  pts.  202  .nid  1002 

itnd  12  CFK  701  .:n  (NCUA). 

'42  II..S.C:.  :1001  (•/  .sw/..  24  C;FK  pi.  lOO  (HUD). 

12  CFR  pi.  12»  ((x:(;),  12  CFR  pt.  :100  siil)parl  C 
(FDIC).  12  CFR  701. :n  (NCUA). 
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pn)hil)its  creditors  from  making  any  oral 
or  written  statement,  in  advertising  or 
otlier  marketing  te(;imi(|iies.  to 
a])plicants  or  prospective  ap])licants 
that  wonld  discourage  on  a  proliibited 
basis  a  rea.sonable  person  from  making 
or  |)ursningan  a|)plication.  However,  a 
creditor  may  affirmatively  solicit  or 
encourage  members  of  trailitionally 
disadvantaged  groujis  to  ajiply  for 
credit,  especially  grou])s  that  might  not 
normally  seek  credit  from  that  cnulitor.'’ 
(auditors  must  also  obs(;rve  the  time 
frames  outlined  under  Regulation  B  for 
notifying  ap])licants  of  the  outcome  of 
their  ap])iications  or  r(!questing 
additional  information  for  incomplete 
applications,  whether  tho.se  applications 
are  received  via  social  media  or  through 
other  channels. 

As  with  all  jire.screened 
solicitations,  a  creditor  must  jireserve 
jjrescreened  solicitations  dis.seminated 
through  social  media,  as  well  as  the 
j)rescreening  criteria,  in  accordance 
with  Regulation  B.'* 

When  denying  credit,  a  creditor 
must  ])rovide  an  adverse  action  notice 
detailing  the  sjiecific  reasons  for  the 
decision  or  notifving  the  ajijjlicant  of 
his  or  her  right  to  recjuest  the  s])ecific 
rea.sons  for  the  decision."  This 
reiiuinnuent  applies  whether  the 
information  u.sed  to  deny  credit  comes 
from  social  media  or  other  sources. 

It  is  akso  imj)ortant  to  note  that 
creditors  may  not.  with  limited 
exc(!])tions,  request  certain  information, 
such  as  information  about  an  applicant’s 
race,  color,  religion,  national  origin,  or 
sex.  Since  social  media  platforms  may 
collect  such  information  about 
jiarticipants  in  various  ways,  a  creditor 
should  ensure  that  it  is  not  requesting, 
collecting,  or  otherwise  using  such 
information  in  violation  of  applicable 
fair  lending  laws.  Particularly  if  the 
social  media  platform  is  maintained  hv 
a  third  party  that  may  recjuest  or  recjuire 
users  to  jjrovide  j)ersonal  information 
such  as  age  and/or  sex  or  use  data 
mining  technology  to  obtain  such 
information  from  social  media  sites,  the 
creditor  should  ensure  that  it  does  not 
itself  imjirojjerly  recjnest.  collect,  or  n.se 
such  information  or  give  the  apjiearance 
of  doing  so. 

The  Fair  Housing  Act  (FHA) 
j)rohihits  discrimination  based  on  race, 
color,  national  origin,  religion,  sex. 
familial  status,  or  handicaj)  in  the  sale 
and  rental  of  housing,  in  mortgage 
lending,  and  in  apjjraisals  of  nisidential 
real  jjrojjerty.  In  addition,  the  FHA 
makes  it  unlawful  to  advertise  or  make 

’■12  (M''K  |)l.  1002.  OomiiionI  4(l))-2. 

'•12(;FR  1(U)2.12(1))(7). 

~12(;i'K  1002.‘)(ii)(2). 


any  .statement  that  indicates  a  limitation 
or  preference  based  on  race;,  color, 
national  origin,  religion,  .sex,  familial 
status,  or  handicaj).  This  j)rohil)ition 
aj)j)lies  to  all  advertising  media, 
including  social  media  sites.  l‘’or 
examj)le,  if  a  financial  institution 
engages  in  residential  mortgage  lending 
and  maintains  a  jire.sence  on  Facehook. 
the  Fcjual  Housing  ()j)j)ortunity  logo 
must  he  disj)layed  on  its  Facehook  i)age. 
as  aj)j)licahle.'* 

Truth  in  Lending  Act/Regulation  Z.'' 
Any  social  media  communication  in 
which  a  creditor  advertises  credit 
I)roducts  mu.st  com|)ly  with  Regulation 
Z/s  advertising  j)rovisions.  Regulation  Z 
broadly  defines  adverti.sements  as  any 
commercial  messages  that  j)romote 
consumer  credit,  and  the  official 
commentary  to  Regulation  Z  states  that 
the  regulation’s  advertising  rules  aj)j)ly 
to  advertisements  delivered 
electronically.  In  addition.  Regulation  Z 
is  designed  to  j)romote  the  informed  use 
of  consumer  credit  by  reijuiring 
disclosures  about  loan  terms  and  costs. 
'I'he  disclosure  reejnirements  vary  based 
on  whether  the  credit  is  oj)en-end  or 
closed-end.  I’nrther,  within  those  two 
broad  categories,  additional  sj)ecific 
reijuirements  ajjjjly  to  certain  tyjjes  of 
loans  such  as  j)rivate  education  loans, 
home  secured  loans,  and  credit  card 
accounts. 

Regulation  Z  nujuires  that 
adverti.sements  relating  to  credit  j)resent 
certain  information  in  a  clear  and 
con.sj)icuons  manner.  It  includes 
reijuirements  regarding  the  ])roj)er 
disclosure  of  the  annual  j)ercentage  rate 
and  other  loan  features.  If  an 
advertisement  for  credit  states  sj)ecific 
credit  terms,  it  innsl  .state  only  those 
terms  that  actually  are  or  will  he 
arranged  or  offered  by  the  creditor. 

For  electronic  adverti.sements,  such 
as  those  delivered  via  social  media. 
Regulation  Z  jjermits  j)roviding  the 
retjuired  information  on  a  table  or 
schedule  that  is  located  on  a  different 
j)age  from  the  main  advertisement  if  that 
table  or  schedule  is  clear  and 
conspicuous  and  the  advertisement 
clearly  refers  to  the  J)age  or  location. 

Regulation  Z  requires  that,  for 
con.sumer  loan  aj)j)lication.s  taken 
electronically,  including  via  social 
media,  the  financial  institution  must 
I)rovide  the  consumer  with  all 
Regulation  Z  disclosures  within  the 
re(jnired  time  frames. 

Real  E.state  Settlement  Procedures 
Act.  Section  8  of  the  Real  Estate 

"12  CFK  12«.4.  ;i!H).14.'>. 

■'15  KiOl  ol  12  CFK  pis.  22(i  iind 

1021). 


.Settlement  Procedures  Act  (RESPA) 
jirohihits  certain  activities  in  connection 
with  federally  related  mortgage  loans. 
'I’liese  jirohihitions  include  fee  sjilitting, 
as  well  as  giving  or  accejiting  a  fee, 
kickback,  or  thing  of  value  in  exchange 
for  referrals  of  settlement  service 
business.  RESPA  also  has  sjiecific 
timing  nujuirements  for  certain 
disclosures.  These  nujuirements  ajijily 
to  aj)j)lications  taken  electronically, 
including  via  .social  media. 

Fair  Debt  (Collection  Practices  Act." 

The  Fair  Debt  (Collection  Practices  Act 
(I'DtCPA)  restricts  how  debt  collectors 
(generally  defined  as  third  jiarties 
collecting  others’  debts  and  entities 
collecting  debts  on  their  own  behalf  if 
they  use  a  different  name)  may  collect 
debts.  The  FDCPA  generally  jnohihits 
debt  collectors  from  jnihlicly  disclosing 
that  a  consumer  owes  a  debt.  Using 
social  media  to  inaj)j)roj)riately  contact 
consumers,  or  their  families  and  friends, 
may  violate  the  restrictions  on 
contacting  consumers  imj)osed  by  the 
FI3(CPA.  (Communicating  via  social 
media  in  a  manner  that  discloses  the 
existence  of  a  debt  or  to  harass  or 
emtiarrass  consumers  about  their  debts 
(e.g.,  a  debt  collector  writing  about  a 
debt  on  a  k^acehook  wall)  or  making 
false  or  misleading  rejiresentations  may 
violate  the  FIXCPA. 

Unfair,  Decejitive,  or  Abusive  Acts  or 
Practic:e.s.  .Section  .5  of  the  l'’ederal  'I’rade 
(Commission  (FTC)  Act  jirohihits 
“unfair  or  decejitive  acts  or  j)rai;tice.s  in 
or  affecting  commerce.’’  .Sections  1031 
and  1()3()  of  the  r3odd-Frank  Wall  .Street 
Reform  and  (Consumer  Protection  Act 
j)rohihit  unfair,  decejjtive,  or  abusive 
acts  or  j)ractices.  An  act  or  jiractice  can 
he  unfair,  decejitive,  or  abusive  desjiite 
technical  comjiliance  with  other  laws.  A 
financial  institution  should  not  engage 
in  any  advertising  or  other  jiractice  via 
.social  media  that  could  he  deemed 
“unfair,”  “decejitive,”  or  “abusive.”  As 
with  other  forms  of  communication,  a 
financial  institution  should  ensure  that 
information  it  communicates  on  social 
media  sites  is  accurate,  consistent  with 
other  information  delivered  through 
electronic  media,  and  not  misleading. 

Uejiosit  Insurance  or  .Share  Insurance. 
A  nuinher  of  requirements  regarding 
FDKC  or  N(CUA  memhershiji  and  dejiosit 

12  ll..S.{;.  2(i()7.  Sue  liil(!nig(!H(:y  (luidimco, 
Wchlinking:  lilenlifying  Risks  (incl  Risk  Maiui^omenl 
'I'lrehniciiies.  (2()().'1)  IUIi)://\\  \\  n  .oc(:.lrecis.}iOv/nc\\  s- 
isswinces/buReiies/20()3/lniRetin-2()()ii-l5(i.})(l(. 

"  15  IL.S.C.  I()<l2-1()<)2p. 

15  ll..S.(:.  45. 

'"12  U..S.(:.  5531.  553(i. 

'■*  Sen  FTC;  (iuidcince.  including  (iiiicies 
Concernin'’  the  I  'se  oj  Rndnrseinents  anil 
Teslinuinials  in  A(lvei-lisin<>.  ill  hUi)://\\  \vw.(lc.y,ov/ 
os/2(IIH)/U)/()f)I()l)5revise(lendorseinenlf’niiles.[)ilf. 
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insurance  or  share  insurance  a])])ly 
(uinally  to  advertising  and  other 
activities  conducted  via  social  media  as 
they  do  in  otlier  contexts. 

A(lv(^riising  and  Notice  ofFDKi 
Mcinhcrshipd^'  Whenever  a  depositorv 
institution  adverti.ses  FlllC-insnnul 
products,  regardless  of  delivery  channel, 
the  institution  inu.st  include  the  official 
advertising  statement  of  FDIC 
memhershi]),  usually  wonhul,  “Member 
f'DlC.”  An  adverti.sement  is  defined  as 
“a  commercial  me.ssage,  in  any  medium, 
that  is  d(!signed  to  attract  ])nhiic 
attention  or  patronage  to  a  product  or 
husiness.”  The  official  advertisement 
statement  must  ajjpciar,  evem  in  a 
message  that  “promotexs  nons])ecific 
hanking  products  and  servieexs.  if  it 
inchulcxs  the  name  of  the  insured 
dej)ository  institution  hut  docjs  not  list 
or  describe  particular  products  or 
servicers.”  Conversely,  the  advertising 
statement  is  not  permitted  if  the 
advertisement  relates  solely  to 
nondeposit  j)roducts  or  hybrid  products 
(products  with  both  dej)osit  and 
nondeposit  features,  such  as  .swciep 
accounts).  In  addition  to  the 
advertisement  reejnirements,  F’DIC- 
insured  institutions  that  offer 
“noninterest-hearing  transaction 
accounts”  should  provide,  if  applicable, 
the  recpiired  deposit  insurance 
disclosure. 

Advertising  and  Notice  of  NCAIA 
Share  Insurance.'*'  Each  insured  credit 
union  must  include  the  official 
advertising  .statement  of  NCiUA 
memhership,  usuallv  worded, 

“Federally  insured  by  NCIIA”  in 
advertisements  rc;gardless  of  delivery 
channel,  unhxss  specifically  exempted. 
An  advertisement  is  defined  as  “a 
commercial  me.ssage,  in  any  medium, 
that  is  designed  to  attract  public 
attention  or  patronage  to  a  jiroduct  or 
husiness.”  The  official  advertising 
statement  must  he  in  a  size  and  print 
that  is  clearly  legible  and  may  he  no 
smaller  than  the  smallest  font  size  used 
in  other  portions  of  the  adverti.sement 
intended  to  convey  information  to  the 
consumer.  If  the  official  sign  is  used  as 
the  official  advertising  .statement,  an 
insured  credit  union  may  alter  the  font 
size  to  ensure  its  legibility.  Each  insured 
credit  union  must  di.sj)lay  the  official 
NGUA  sign  on  its  Internet  page,  if  any, 
where  it  ac;cepts  de])osits  or  oi)en.s 
accounts. 

Nondeposit  Investment  Products. 
As  described  in  the  “Interagency 
Statement  on  Retail  Sales  of  Nondeposit 


'■'■•12  t;FR  pt.  22». 
"'12  CFR  |)l.  740. 


Investment  Products,”  when  a 
depositorv  institution  recommends  or 
sells  nondeposit  investment  products  to 
retail  cn.stomers,  it  should  ensure  that 
cu.stomers  are  fully  informed  that  the 
products  are  not  insured  by  the  FDKi  or 
NGUA:  are  not  deposits  or  other 
obligations  of  the  institution  and  are  not 
guaranteed  by  the  institution;  and  are 
subject  to  inve.stment  risks,  including 
po.ssihle  loss  of  the  |)rincipal  investeil. 

Payment  Systems 

If  .social  media  is  u.sed  to  facilitate  a 
consumer’s  use  of  jiayment  systems,  a 
financial  in.stitution  .should  keep  in 
miml  the  laws,  regulations,  and  industry 
rules  regarding  jiayments  that  may 
apply,  including  tho.se  providing 
disclosure  and  other  rights  to 
con.sumers.  Under  exi.sting  law,  no 
additional  disclosure  reepurements 
apply  simjily  hecau.se  .social  media  is 
involved  (for  instance,  jiroviding  a 
portal  through  which  consumers  access 
their  accounts  at  a  financial  in.stitution). 
Rather,  the  financial  institution  should 
continue  to  he  aware  of  the  existing 
laws,  regnlations,  guidance,  and 
industry  rules  that  ap])ly  to  pavment 
sy.stems  and  evaluate  which  will  ap])ly. 
The.se  may  include  the  following; 

Electronic  Fund  Transfer  Act/ 
Regulation  E."*  'I’lie  Electronic  Fund 
Transfer  Act  (EFTA)  and  its 
im])lementing  Regulation  E  provide 
con.sumers  with,  among  other  things. 
j)rotection.s  regarding  “electronic  fund 
transfers”  (EFT),  defined  broadly  to 
include  any  transfer  of  funds  initiated 
through  an  ehictronic  terminal, 
tele])hone.  computer,  or  magnetic  tape 
for  the  |)urpo.se  of  debiting  or  crediting 
a  consumer’s  ac:count  at  a  financial 
institution.  These  protections  include 
recjiured  disclosures  and  error 
resolution  procedures. 

Rules  Apj)lical)le  to  Gheck 
Transactions.  When  a  payment  occurs 
via  a  check-based  tran.saction  rather 
than  an  EFT,  the  tran.saction  will  he 
governed  by  apj)lit:al)le  industrv  rules 
and/or  Article  4  of  the  Uniform 
Gommercial  Gode  of  the  ndevant  state, 
as  well  as  the  Expedited  F’unds 
Availability  Act,  as  implemented  by 
Regulation  GG^'  (regarding  the 


lnloiaf>i!iH:y  Cuid.inci!.  licldil  Salds  of 
\()ntlvi)osil  Invostmonl  I'rotiticis  (Voh.  17.  I!l!)4). 
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availability  of  funds  and  collection  of 
checks). 

13:mk  Secrecy  Act/Anti-Money 
Eaundering  Programs  (BSA/AME) 

As  recpiired  by  the  Hank  Secrecy  Act 
(I3SA)^“  and  ajjplicahle  regulations,^'* 
dejfository  institutions  and  certain  other 
entities  must  have  a  com])liance 
program  that  incorporates  training  from 
operational  staff  to  the  hoard  of 
directors.  Among  other  elements,  the 
compliance  program  must  include 
appro})riate  internal  controls  to  ensure 
effective  ri.sk  management  and 
compliance  with  recordkeeping  and 
reporting  recpiirements  under  the  I3SA. 
Internal  controls  are  the  financial 
institution’s  policies,  procedures,  and 
processes  designed  to  limit  and  control 
ri.sks  and  to  achieve  comj)liance  with 
the  BSA.  The  level  of  .sophistication  of 
the  internal  controls  should  he 
commensurate  with  the  size,  structure, 
ri.sks,  and  complexity  of  the  financial 
institution. 

At  a  minimum,  internal  controls 
include  hut  are  not  limited  to: 
Implementing  an  effective  customer 
identification  jfrogram;  implementing 
ri.sk-hased  customer  due  diligence 
policies,  procedures,  and  ])roce.sse.s: 
understanding  expec;ted  customer 
activity:  monitoring  for  unusual  or 
suspicious  tran.sactions;  and 
maintaining  records  of  electronic  hinds 
transfers.  An  institution’s  13SA/AML 
program  must  provide  for  the  following 
minimnm  comjKments:  a  system  of 
internal  controls  to  ensure  ongoing 
com])liance:  independent  testing  of 
13SA/AML  comiiliance,  a  designated 
BSA  compliance  officer  responsible  for 
managing  compliance,  and  training  for 
appropriate  personnel.  These  controls 
should  ajiply  to  all  customers,  jiroducts 
and  services,  including  customers 
engaging  in  electronic  hanking  (e- 
hanking)  through  the  u.se  of  social 
media,  and  e-hanking  products  and 
.services  offered  in  the  context  of  social 
media. 

Financial  institutions  should  also  he 
aware  of  emerging  areas  of  BSA/AML 


-■-"Hank  .SiM:r(!(:v  .Ai:!"  i.s  till!  namii  lhal  has  coini! 
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Transaolions  Roporting  .\i:t  (Titlos  I  and  II  of  Ruhlii: 
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Hank  .Seereey  .Act  regulations  are  found 
throughout  :11  CFR  (:hapt(!r  X.  .Also,  the  federal 
hanking  agencies  re(|uire  institutions  undiM'  their 
supervision  to  estahlish  and  inaiiitain  a  H.SA 
compliance  program.  .See  12  CFR  21.21.  lli:i.177 
(OCC):  12  CFR  2ll«.{i:i.  21  l.."i(m).  21 1.24(j)  (Hoard); 
12  CFR  :i2l>.8,  :i!lll.:i.S4  (FIIIC):  12  CFR  748.2 
(NCIIA).  .See  o/.so  Treas.  Dep't  Order  18ll-(n  (.Sept. 
28.  21H12). 
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risk  in  the  virtual  world.  For  example, 
illicit  actors  are  increasingly  using 
Internet  games  involving  virtual 
liconomies.  allowing  gamers  to  cash  out. 
as  a  way  to  launder  money.  Virtual 
world  Internet  games  and  digital 
currencies  pnisent  a  higher  risk  for 
money  laundering  and  terrorist 
thiancing  and  should  lx;  monitored 
acconlingly. 

(Community  Reinvestment  Act-’* 

Under  the  regulations  implementing 
the  ('.ommunity  Reinvestment  Act 
(CiRA).  a  depository  institution  subject 
to  the  (]RA  must  maintain  a  public  file 
that  includes,  among  other  items,  all 
written  comments  received  from  the 
pid)lic  for  the  current  year  and  each  of 
the  prior  two  calendar  years  related  to 
the  institution's  performance  in  helping 
to  meet  community  credit  needs,  and 
any  response  by  the  institution, 
assuming  the  comments  or  responses  do 
not  refhict  adversely  on  the  "good  name 
or  re])utation”  of  others.  Depository 
institutions  subject  to  the  CRA  should 
ensure  their  policies  and  procculures 
addressing  public  comments  also 
include  aj)j)ropriate  monitoring  of  .social 
media  sites  run  by  or  on  behalf  of  the 
institution. 

Privacy 

Privacy  rules  have  particular 
relevance  to  social  media  when,  for 
instance,  a  iinancial  institution  collects, 
or  otherwi.se  has  access  to.  information 
from  or  about  consumers.  A  financial 
institution  should  take  into 
consideration  the  following  laws  and 
r(!gidations  regarding  the  privacy  of 
consumer  information: 

Gramm-Leach-Bliley  Act  Privacy 
Rules  and  Data  Security  Guidelines. -■'> 
Title  V  of  the  Gramm-Leach-Bliley  Act 
(GLBA)  establishes  requirements 
relating  to  the  privacy  and  security  of 
consumer  information.  Wlumever  a 
iinancial  institution  collects,  or 
otherwi.se  has  access  to,  information 
from  or  about  consumers,  it  should 
evaluate  whetherthe.se  rules  will  aj)ply. 
The  rules  have  j)articidar  relevance  to 
.social  media  when,  for  instance,  a 
fmancial  institution  integrates  social 
media  components  into  customers’ 
online  account  experience  or  takes 
applications  via  .social  media  j)ortals. 

A  financial  institution  using  social 
media  shonid  clearly  ilisclose  its 

12  II..S.(:.  21)01  ot  sift]..  12  CI’K  pis.  2.S.  lO.S.  22H. 

:i4.'i. 

l.S  U..S.(:.  (iKOl  ft  srq..  12  CFK  pi.  lOKi  (Cl'l’ll) 
iind  lOCl'K  pi.  ai:i  (KTC.);  liil(ri(ioi‘nc:v  Ciuidaliiu^s 
hstdlilishiiifi  Infontiiition  Sucurily  Slaiulards.  1 2 
CFK  pi.  ;«).  iipp  15  (OCC);  12  OFK  pi.  20K.  ii|)p.  O- 
2  aiul  pi.  22.S.  iipp.  F  (Board):  12  CI'K  pi.  .'51)4.  app. 

15  (FDIC);  Sathiiiicirds  lUild.  Hi  CFK  pi.  :514  (FTC). 


privacv  policies  as  recpiired  under 
GLBA.' 

Even  when  there  is  no  “consumer" 
or  “customer"  relationship  triggering 
(iLBA  re(|uirements.  a  financial 
institution  will  likely  face  rei)ulation 
risk  if  it  appears  to  he  treating  any 
consumer  information  carelessly  or  if  it 
apjiears  to  he  less  than  transparent 
regarding  the  inivaiiy  policies  that  apply 
on  one  or  more  social  media  sites  that 
the  financial  institution  n.ses. 

G.AN-SPAM  Act  ami  Tele])hone 
(Consumer  Protection  Act.-^  The 
Gontrolling  the  A.s.sault  of  Non-Solicited 
Pornography  and  Marketing  Act  of  2003 
((^AN-.SPAM  Act)  and  Telejihone 
(Consumer  Protection  Act  (TGPA)  may 
he  relevant  if  a  financial  institution 
sends  unsolicited  communications  to 
consumers  via  social  media.  The  GAN- 
SPAM  Act  and  TGPA,  and  their 
implementing  rules, establish 
requirements  for  sending  unsolicited 
commercial  messages  (“spam”)  and 
unsolicited  communications  by 
telephone  or  short  me.ssage  service 
(SM.S)  text  mes.sage.  respectively.  These 
restrictions  could  ajijily  to 
communications  via  a  social  media 
])latform's  messaging  feature. 

Cihildren’s  Online  Privacy  Protection 
Act.--'  The  (Children’s  Online  Privacv 
Protection  Act  ((COPPA)  and  the  Federal 
Trade  (Commission’s  imjilementing 
regulation  im|)ose  obligations  on 
o])erators  of  commercial  Web  sites  and 
online  .services  diret:ted  to  children 
younger  than  13  that  collect,  use,  or 
disclose  ])er.sonal  information  from 
children,  as  well  as  on  operators  of 
general  audience  Web  sites  or  online 
services  with  actual  knowledge  that 
they  are  collecting,  using,  or  (lisclosing 
personal  information  from  children 
under  13.  A  financial  institution  should 
evaluate  whether  it,  through  its  social 
media  activities,  could  he  covered  hv 
(COPPA. 

(CCertain  social  media  platforms 
recpiire  users  to  attest  that  they  are  at 
least  13.  and  a  financial  institution 
using  those  sites  may  consider  reiving 
on  such  policies.  However,  the  financial 
institution  must  still  take  care  to 
monitor  whether  it  is  actually  collecting 
any  personal  information  of  a  person 
under  13,  such  as  when  a  child  under 
13  manages  to  post  such  information  on 
the  financial  institution’s  site. 

A  financial  institution  maintaining 
its  OU77  social  media  site  (such  as  a 

IF.S.C.  7701  <.'/  Sd(i. 

^'47  li..S.(;.  227. 

Hi  {'.FR  pi.  :5Hi  (ITC);  47  C.FK  pis.  04  iiiid  0» 
(FCC). 

2-' 1.1  U..S.C;.  O.IOl  (■/  Sdq. 

Hi  CFK  1)1.  ill 2. 


virtual  world)  should  he  especially 
careful  to  e.stahlish,  po.st,  and  follow 
])olicies  restricting  aci:e.ss  to  the  site  to 
users  13  or  older,  especially  when  tho.se 
sites  could  attract  children  under  13. 

This  may  he  true,  for  instance,  in  the 
ca.se  of  virtual  worhls  and  any  other 
features  that  re.semhle  video  games. 

Fair  (aedit  Reporting  Act."  The  Fair 
Gredit  Reporting  Act  (F(3(A)  t:ontains 
restrictions  and  requirements 
concerning  making  solicitations  using 
eligibility  information,  responding  to 
direct  disputes,  and  collecting  medical 
information  in  connection  with  loan 
eligibility.  The  F(iRA  apjilies  when 
.social  media  is  used  for  these  activities. 

Ri^)utation  Risk 

Reputation  risk  is  the  risk  arising  from 
negative  ]mhlic  ojiinion.  Activities  that 
result  in  dissatisfied  consumers  and/or 
negative  jmhlicity  could  harm  the 
reputation  and  standing  of  the  financial 
institution,  even  if  the  financial 
institution  has  not  violated  any  law. 
Privacy  and  transjiarency  issues,  as  well 
as  other  consumer  protection  concerns, 
arise  in  social  media  environments. 
Therefore,  a  financial  in.stitution 
engaged  in  social  media  activities  must 
he  sensitive  to.  and  projjerly  manage, 
the  reputation  risks  (hat  arise  from  those 
activities.  Reputation  risk  5:an  arise  in 
areas  including  (he  following: 

Fraud  and  Brand  Identity 

Financial  institutions  should  he  aware 
that  protecting  their  brand  identity  in  a 
social  media  context  can  be  challenging. 
Risk  may  arise  in  many  ways,  such  as 
through  comments  made  by  social 
media  users,  sjioofs  of  in.stitution 
communications,  and  activities  in 
which  fraudsters  masquerade  as  the 
institution.  Financial  institutions 
should  consider  the  use  of  social  media 
monitoring  tools  and  techniques  to 
identify  heightened  risk,  and  respond 
appropriately.  Financial  in.stitutions 
shonid  have  ap])roj)riate  policies  in 
place  to  monitor  and  address  in  a  timely 
manner  the  fraudulent  use  of  the 
financial  institution’s  brand,  such  as 
through  phishing  or  sjioofing  attacks. 

Third  Party  (xincerns 

Working  with  third  parties  to  provide 
social  media  services  can  exjiose 

“  1.1  lI..S.t;.  HiKl-HiHlu. 

12  II..S.(;.  iai:i(u).  Cuidiinc:))  from  Itio  A[>oii(;ii!s 
iiddrossin^  lliint-parlv  rotalionships  is  aanorattv 
avaital)to  i)ii  liioir  r(!S|)(!(:livo  Wot)  silos.  Soi:. 

(:i'IM5  Biiltolin  2012-0:5.  Providers  [Apr.  HI. 

2012).  avcnldhlc  dt  l\l\jrJ / 
fili;s.cdnsunwrfindnco.<>dv/f/ 

201 20-4 Indict  in  sanicd-providai's. pdf:  IdllC 
I'll.  44-220B.  Mdiui^ing  Third-Pdrly  disk  ()uno  0, 
2008).  dVdildhIc  dt  lillp://i\  \\  w.ldi(:.gov/nc\vs/nc\vs/ 

CoaliiuKul 
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financial  institutions  to  substantial 
reputation  risk.  A  financial  institution 
should  regularlv  monitor  the 
information  it  places  on  .social  meclia 
sites.  This  monitoring  is  the  direct 
res])onsihility  of  the  financial 
institution,  even  when  such  functions 
may  he  delegated  to  third  ])arties.  Fven 
if  a  social  media  site  is  owned  and 
maintained  hy  a  third  ])arty,  consumers 
using  the  financial  institution’s  ])art  of 
that  site  may  blame  the  financial 
institution  for  problems  that  occur  on 
that  site,  such  as  uses  of  their  personal 
information  they  did  not  expect  or 
changes  to  jiolicies  that  are  unclear.  The 
financial  institution’s  ability  to  control 
conteid  on  a  site  owned  or  administered 
by  a  third  jjarty  and  to  change  policies 
regarding  information  provided  through 
the  site  may  vary  depending  on  the 
particular  site  and  the  contractual 
arrangement  with  the  third  j)arty.  A 
financial  institution  should  thus  weigh 
the.se  i.ssues  against  the  benefits  of  using 
a  third  j)arty  to  conduct  social  media 
activities. 

Privacy  (Concerns 

Even  when  a  financial  institution 
complies  with  ajjplicahle  privacy  laws 
in  its  social  imidia  activities,  it  slionld 
consider  the  potential  reaction  by  the 
public  to  any  use  of  consumer 
information  via  social  media.  'I’he 
financial  institution  should  have 
proc;e(lures  to  address  risks  from 
occurrences  such  as  members  of  the 
pui)lic  jjosting  confidential  or  .sensitive 
information — for  examjjle,  account 
numher.s — on  the  financial  institution’s 
social  media  jjage  or  site. 

Consumer  Complaints  and  Inciuiries 

Although  a  financial  institution  can 
take  advantage  of  the  public  nature  of 
social  media  to  addre.ss  customer 
comjjlaints  and  (pie.stions,  reputation 
risks  exist  when  the  financial  in.stitution 
does  not  address  consumer  (juestions  or 
com|)laints  in  a  timely  or  ajjjmojniate 
manner.  Further,  the  partici])atorv 
nature  of  .social  media  can  expose  a 
financial  in.stitution  to  reputation  risks 
that  may  occur  when  u.sers  jjost  critical 
or  inaccurate  statements.  Compliance 
risk  can  also  arise  when  a  customer  uses 
.social  media  in  an  effort  to  initiate  a 
(lispide,  such  as  an  error  di.sj)nte  under 
Regulation  E,  a  hilling  error  under 
Regulation  Z.  or  a  direct  dispute  about 
information  furnished  to  a  consumer 


liiuincial/2(l()H/lil()ll()4-4a.lilnil:  NCUIA  l.olUu'  07- 
CU-IS.  I'A'ii  Inal  ini’  I'hinl  Party  Ilalalianships  (D(!(;. 
2007).  availahla  at  hllp://u  \vw.nraa.!’av/IU:saim:(:s/ 
I)()cnnwnls/LCl'2()()7-i:i.p(ll:  (KX;  Itiillntin  (KX', 
2001-47.  Thircl-Parly  llclationships  {Nay.  1.  2001). 
available  at  IUIp://iv\v\v.oi:c.<’ov/i}(nvs-issnancr;s/ 
hallatins/ 201)1  /bnllelin-2(H)l  -47  .hlinl. 


ixiporting  agency  under  FCRA  and  its 
implementing  ixigidations.  A  financial 
in.stitution  should  have  monitoring 
])rocednre.s  in  |)lace  to  address  the 
potential  for  the.se  statements  or 
complaints  to  ixupiire  further 
investigation.  .Some  institutions  have 
employiid  monitoring  software  to 
identify  any  active  discussion  of  the 
in.stitution  on  the  Internet. 

’I’he  financial  institution  should  also 
consider  whether,  ami  how,  to  re.s|)ond 
to  comnumications  disparaging  the 
financial  in.stitution  on  other  jiarties’ 
social  media  sites.  To  properly  control 
these  risks,  financial  institutions  should 
consider  the  feasibility  of  monitoring 
(piestion  and  complaint  forums  on 
social  media  sites  to  ensure  that  such 
in(|uirie.s,  complaints,  or  comments  are 
addressed  in  a  timely  and  ajipropriate 
manner. 

Employee  Use  of  .Social  Media  .Sites 

Financial  in.stitntions  should  he  aware 
that  employees’  communications  via 
social  media — even  through  emjilovees’ 
own  per.sonal  social  media  accounts — 
may  he  viewed  hv  the  public  as 
reflecting  the  financial  institution’s 
official  jiolicies  or  may  otherwise  reflect 
jioorly  on  the  financial  institution, 
depending  on  the  form  and  content  of 
the  communications.  Emjiloyee 
communications  can  akso  subject  the 
financial  in.stitution  to  comiiliamx;  risk 
as  well  as  reputation  risk.  Therefore, 
financial  in.stitntions  should  establish 
ajipropriate  policies  to  addre.ss 
employee  jiarticijiation  in  social  media 
that  im])licate.s  the  financial  institution. 
The  Agencies  do  not  intend  this 
guidance  to  address  any  employment 
law  princijiles  that  may  he  relevant  to 
emjiloyee  use  of  social  media.  Each 
financial  in.stitution  should  evaluate  the 
risks  for  it.self  and  determine 
appropriate  jiolicies  to  adopt  in  light  of 
those  risks. 

Operational  Hisk 

(Operational  risk  is  the  risk  of  loss 
resulting  from  inadeijiiate  or  failed 
processes,  people,  or  sy.stems.  'fhe  root 
cause  can  he  either  internal  or  external 
events. '•*  0])erational  risk  includes  the 
risks  posed  by  a  financial  institution’s 
use  of  information  technology  (IT), 
which  encompa.sses  .social  media. 

'riie  identification,  monitoring,  and 
management  of  I'l’-related  risks  are 
addressed  in  the  FFIEC  Information 
Technologv  Examination  Handbook,  ** 


IT  Kxnininalion  llaiulliook:  Manasoinoiil 
liooklat.  2-3  (|uiu!  2(K)4).  available  at  blip:// 
Hbandbnak.fliec.^av/Il’liaaklets/FPIEC  ITIiaaklet 
Manai’einent.pdf. 

Available  at  blip:/ /Ubandbaak.ffiec.gav/ H- 
baaklels.aspx. 


as  well  as  other  supervisory  guidance 
issued  by  the  FFIEC  or  individual 
agencies. Dcipository  in.stitntions 
.should  pay  particular  attention  to  the 
booklets  “Outsourcing  Technologv 
.Services’’ and  “Information 
.Security”'*^  when  using  social  media, 
and  include  social  media  in  existing  risk 
assessment  and  management  programs. 

.Social  media  is  one  of  .several 
])lalforms  vulnerable  to  account 
takeover  and  the  distribution  of 
malware.  A  financial  institution  should 
ensure  that  the  (xmtrols  it  imjilements  to 
protect  its  systems  ami  safeguard 
customer  information  from  malicious 
software  adequately  address  .social 
media  usage.  Financial  in.stitntions’ 
incident  response  protocol  regarding  a 
security  event,  such  as  a  data  breach  or 
account  takeover,  should  include  social 
media,  as  ajijiropriate. 

Oonchision 

As  noted  previously,  the  Agencies 
recognize  that  financial  institutions  are 
using  social  media  as  a  tool  to  generate 
new  business  and  provide  a  dvnamic 
environment  to  interact  with 
consumers.  As  with  any  product 
channel,  financial  institutions  must 
manage  jiotential  risks  to  the  financial 
institution  and  consumers  hy  ensuring 
that  their  risk  management  programs 
provide  appropriate  oversight  and 
control  to  address  the  risk  areas 
discns.sed  within  this  guidaiux!. 

Federal  (•’inancnal  Institutions 
Examination  Uonncil. 

Dat(!(l:  laiuiarv  17.  2013. 
fuilith  K.  Dupre, 

EFIEC  Exnciilive  Secielar}'. 

IKK  Doc.  201.3-012.3.')  Tiled  1-22-13:  8:4.3  ain| 
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FEDERAL  RETIREMENT  THRIFT 
INVESTMENT  BOARD 

Sunshine  Act  Meeting 

TIME  AND  date:  9;(K)  a. ill.  (Ea.stern  Time), 
jannarv  28,  2013. 

PLACE:  loth  Floor  Board  Meeting  Room, 
77  K  .Street  NE.,  Washington.  DC  20002. 

STATUS:  Farts  will  he  ojien  to  the  public 
and  parts  will  he  closed  to  the  public 


*  ■  TTIl'X:  Inloliase  at  bttpd/itbandbaak.lfiec.gov. 
Available  id  bttp://ilbandb()<)k.ffiec.<‘<>v/IT 
llaoklets/h'FIECJTI}(wklet_()ntsanrcini’Tecbnalo<’y 
Seniees.pdf. 

Available  al  ldlp://ilbandbaak.fliec.<’av/ 
ITIIaaklets/ 

FFIFC  rrilanklelJnfarnndionSecurity.pdf. 
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Matters  To  Be  (]onsiden;d 

1.  Approval  of  the  Minutes  of  the 
Deceniher  17,  2012  Board  Meinher 
Meeting. 

2.  Thrift  Savings  Plan  Activity  Report 
by  the  Acting  Kxecntive  llirector. 

a.  Monthly  Partici|)ant  Activity 
Report. 

1).  Monthlv  Inve.stinent  Performance 
Report. 

c.  Legislative  Report. 

3.  Quarterly  lnve.stment  Policy  Re])ort. 

4.  Quarterly  Vendor  Financials 
Review. 

.5.  Annual  Fxpense  Ratio  Report. 

0.  Annual  Statement. 

7.  2013  Board  Meeting  (Calendar. 

Parts  (Jlosad  to  the  Public 

8.  Personnel. 

9.  Procurement. 

10.  Security. 

1 1 .  Legal. 

CONTACT  PERSON  FOR  MORE  INFORMATION; 
Kimbiirly  Weaver.  Director,  Office!  of 
External  Affairs.  (202)  t)42-1040. 

l)iiti!(l:  laiuiarv  18.  2013. 
fames  8.  Petrick. 

Secretary.  Federal  Itetiremeat  I'hrilt 
Investment  Board. 

II'K  l)(ii:.  201.3-01410  MIihI  1-18-1.3:4:1.3  pml 
BILLING  CODE  6760-01 -P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Office  of  the  Director,  National 
Institutes  of  Health;  Amended  Notice 
of  Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  Recomhinant  DNA 
Advisory  {aimmittee.  January  24,  2013, 
()9;0()  a. in.  to  January  24.  2013,  04:00 
p.m..  National  licstitutes  of  Health, 
Building  43.  45  Center  Drive.  Lower 
Divel.  Conference  Room  (D-C2, 
Rockville,  MD.  20892  which  was 
published  in  the  Federal  Register  on 
January  08,  2013,  78FRN1210. 

The  time  of  the  meeting  has  been 
changed  from  9:00  a.m.-4:00  ji.m.  to 
8:30  a. 111.-4:30  ji.ni.  Additionally,  this 
meeting  will  not  be  webcast  and  there 
will  be  no  oj)|)ortunitv  to  submit 
conuiient.s  during  the  meeting.  The 
meeting  is  open  to  the  puhlic. 

Dated:  Jaiiiiarv  Hi.  2013. 

Carolyn  A.  liaiiin. 

Prof’ ram  Analyst.  Office  of  Federal  Advisory 
Oom  mil  I  ee  Poll  cv. 

|FR  Hoc.  2(n:i-012.31  I'ihtd  1-22-1  :i:  8:4.3  anil 
BILLING  CODE  41 40-01 -P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Eunice  Kennedy  Shriver  National 
Institute  of  Child  Health  &  Human 
Development;  Notice  of  Closed 
Meeting 

Pursuant  to  section  lOjdJofthe 
Federal  Advi.sorv  Committee  Act,  as 
amended  (5  U.S.C.  Apji.J,  notice  is 
hereby  given  of  the  following  meeting. 

The  meeting  will  be  closed  to  the 
puhlic  in  accordance  with  the 
provisions  set  forth  in  .sections 
552b(cj(4j  and  552b(cJ((iJ.  Title  5  U.S.C.. 
as  amended.  The  grant  aiiplications  and 
the  di.sciissions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentahle  material, 
and  jiersonal  information  concerning 
individuals  associated  with  the  grant 
apidicatioiis,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  (lommittee:  Nalional  Insliliili!  of 
Uliild  Health  and  Hiinian  Developiiuinl 
S|)ec:ial  lunphasis  Paiuil:  "1  lerilable 
L|)igenoin(!." 

Date:  Fiiiiniarv  13,  2013. 

Time:  1:00  ii.in.  to  3:00  ii.in. 

A^enda:'\'o  review  and  evaluate  grant 
applications. 

Place:  Nalional  Institules  of  1  leallh.  (ilOO 
Executive  Honlevard.  Rockville.  MD  208.32. 

OonlacI  f’erso/i;  Dennis  Ic  I.iiszczynski, 
Ph.D..  Scientific  Review  (Ifficer.  Division  of 
.Scientific  Reviijw.  Nalional  Instilnli!  (d  (’.hild 
Health  and  Huinan  Develo))ment.  NIH,  0100 
Executive  Hlvd.,  Room  .31)01,  Ifethesda,  MD 
20892.  301-43.3-271 7.  leszcyd@mail.nih.<’ov. 
((kitalogiu!  of  Ecideral  Domestic;  Assistance 
Program  Nos.  93.804.  Population  Research: 
93.80.3,  Resciarch  for  Mothers  and  (Children: 
93.929,  (amtc!!-  for  Mculical  Rcdiahilitation 
Rcjsearcli:  93.209,  Contrat:eption  and 
Infertilitv  Loan  Repavincjiit  Program.  National 
Institutes  of  Health.  IIH.S) 

Dated;  |anuary  10.  2013. 

Michelle  T’rout, 

Prof’ram  Anaivst.  Officf;  of  Federal  Advisorv 
(lommittee  Poliev. 

IFK  Dec.  201:1-012:10  Filcul  1-22-13:  8:4.3  ;mi| 
BILLING  CODE  4140-01-P 

DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

[Docket  No.  USCG-2009-0973] 

Random  Drug  Testing  Rate  for 
Covered  Crewmembers 

agency:  Uoa.st  (hiard,  DILS. 

ACTION:  Notice  of  minimum  random 
drug  te.sting  rate. 


SUMMARY:  The  Coa.st  (]uard  has  set  the 
calendar  year  2013  minimum  random 
drug  testing  rate  at  25  percent  of 
covered  crewmemhers.  The  (least  Uuard 
will  continue  to  closely  monitor  drug 
test  re])orling  to  ensure  the  ciuality  of 
the  information.  The  UoasI  Uuard  may 
set  the  rate  back  u])  to  50  percent  of 
covered  crewmembers  if  the  positive 
rate  for  random  drug  tests  is  greater  than 
1  percent  for  any  one  year,  or  if  the 
quality  of  data  is  not  sufficient  to 
accurately  asse.ss  the  ]K)sitive  rate. 

DATES;  The  minimum  random  drug 
testing  rate  is  effective  January  1, 2013, 
through  December  31, 2013.  Marine 
employers  must  submit  their  2013 
Management  Information  .Sy.stem  (MISJ 
reports  no  later  than  March  15,  2014. 
ADDRESSES:  Annual  MLS  reports  may  be 
submitted  by  mail  to  Uommandant  (UCl- 
INVJ,  U.S.  ("oast  (biard  Headciuarters, 
2100  .Second  .Street  .SW.,  .STOP  7501, 
Washington,  DO  20593-7581  or  by 
electronic  submission  to  the  following 
Internet  address:  http:// 
honie})ort. iiscg.mil/Driiatest  reports. 

The  docket  for  this  notir;e  is  available 
for  insjiection  or  copying  at  the  Docket 
Management  Facility  (M-30J,  l)..S. 
Department  of  Transjiortation,  We.sl 
Building  Oround  Floor,  Room  Wl 2-140, 
1200  New  Jersey  Avenue  SE., 
Washington.  D(]  20590,  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
excejit  Federal  holidays.  You  may  also 
find  this  docket  on  the  Internet  by  going 
to  http://\v\v\v. regulations. gov.  inserting 
U.SCXJ-2009-0973  in  the  “.Search”  box, 
and  then  clicking  “Search.” 

FOR  FURTHER  INFORMATION  CONTACT:  For 
questions  about  this  notice,  please 
contact  Mr.  Rohert  (].  .Schoening,  Drug 
and  y\lcohol  Program  Manager,  (Iffice  of 
Investigations  and  (".asualtv  Analvsis 
((X;-1NVJ,  U.S.  Coa.st  Guard 
Headejuarters.  telephone  202-372-1033. 
If  you  have  (juestions  on  viewing  or 
suhmitting  material  to  the  docket,  call 
Barbara  Hairston,  Program  Manager, 
Docket  Operations,  telejihone  202-300- 
9820. 

SUPPLEMENTARY  INFORMATION:  Under  40 
(dd<  10.230,  the  Coa.st  (hiard  recpiires 
marine  employers  to  establish  random 
drug  testing  programs  for  covered 
crewmembers.  Every  marine  emjiloyer 
is  reepdred  by  40  (T''R  10.500  to  collect 
and  maintain  a  record  of  drug  testing 
])rogram  data  for  each  calendar  year  and 
submit  this  data  by  March  15  of  the 
following  year  to  the  Coast  Guard  in  an 
annual  Management  Information  .Sv.stem 
(MLS)  report.  Marine  emjiloyers  may 
either  submit  their  own  MIS  rejiorls  or 
have  a  consortium  or  other  em])loyer 
rejiresentative  submit  the  data  in  a 
consolidated  MLS  rejiort. 
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The  Ojast  (hiard  annually  .sets  the 
ininiimnn  drug  testing  rate  for  the 
coming  year.  The  ]nirpose  of  .setting  a 
mininiinn  random  drug  te.sting  rate  is  to 
assist  the  Coast  Guard  in  analyzing  its 
current  apjjioach  for  deterring  and 
detecting  ilhigal  drug  abuse  in  tin; 
maritime  industry,  and  to  encourage 
employers  to  maintain  a  drug-free 
\vorki)lace  with  the  inccmtive  of  a 
reduced  testing  rate  (and  associated 
reduced  costs).  In  ev(;ry  year  of  te.sting 
through  2012.  the  random  testing  rate 
has  been  .50  percent.  In  accordance  with 
40  CFR  10.230(f)(2).  the  Commandant 
may  lower  this  rate  to  25  percent  if.  for 
2  consecutive  years,  the  positive  drug 
test  rate  is  less  than  1  ])ercent. 

MIS  data  indicates  that  the  positive 
rate  for  random  drug  te.sts  was  0.77 
ptii’cent  in  2011  and  0.74  ])ercent  in 
2010.  The  Commandant  is  exercisiiig  his 
discretion  to  reduce  the  recpiired 
random  drug  testing  rate  for  calendar 
year  2013  to  25  percent  of  covered 
crewmembers.  The  Commandant  may 
reset  the  rate  to  50  ])ercent  of  covered 
crewmembers  if  the  ])ositiv(;  rate  for 
random  drug  te.sts  is  greater  than  1 
percent  for  any  one  year,  or  if  the 
(pialitv  of  data  is  not  sufficient  to 
accnratelv  assess  the  jjositive  rate. 

'I'he  C.oast  Cuard  commends  marine 
emplovers  and  mariners  for  their  efforts 
to  create  a  drug-free  workplace  and 
encourages  marine  employers  and  drug 
te.sting  service  ])rovider.s  to  continue  to 
submit  accurate,  complete  and  timelv 
MIS  data. 

This  notice  is  issued  under  authority 
of  40  CFR  10.230(f),  whic.h  recjuires  the 
Coast  Cuard  to  publish  the  re.sults  of 
random  drug  testing  for  the  j)reviou.s 
calendar  year’s  MIS  data  and  the 
minimum  annual  percentage  rate  for 
random  drug  testing  for  the  next 
calendar  year,  and  5  U.S.C.  552(a). 

Hated:  lanuary  4.  2013. 

Paul  F.  Thomas, 

(Aiptain.  U.S.  (jonsl  Guard.  Diractor  of 
Inspaclions  and  Gompliaucu  (CG-!iPGh 
|FK  Doc:.  201:1-01230  Mlcccl  1-22-13;  0:4.')  am| 
BILLING  CODE  9110-04-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Transportation  Security  Administration 

[Docket  No.  TSA-2002-1 1 334] 

Extension  of  Agency  Information 
Collection  Activity  Under  0MB  Review: 
Aviation  Security  Infrastructure  Fee 
Records  Retention 

agency:  Transjiortation  Security 
Admini.stration,  DUS. 


ACTION:  3()-Day  notice. 

SUMMARY:  This  notice  announces  that 
the  Transportation  Security 
Admini.stration  (TSA)  has  forwarded  the 
Information  (Collection  Reipiest  (ICR), 
Office  of  Management  and  Budget 
(OMB)  control  numher  l(i52-t)()18. 
abstracted  below  to  OMB  for  review  and 
approval  of  an  extension  of  the 
currently  ajijn'oved  collection  under  the 
Bajierwork  Reduction  Act  (BRA).  The 
KCR  describes  the  nature  of  the 
information  collection  and  its  expected 
burden.  'I’SA  published  a  Federal 
Register  notice,  with  a  (iO-day  comment 
jieriod  .soliciting  comments,  of  the 
following  collection  of  information  on 
October  28,  2012,  (77  FR  05394).  The 
collection  involves  the  retention  of 
certain  information  nece.ssary  for  TSA  to 
hel])  set  the  Aviation  Security 
Infrastructure  Fee  (ASIF),  including 
information  about  air  carriers’  and 
foreign  air  carriers’  costs  related  to 
screening  jiassengers  and  propertv  in 
calendar  year  2()()(). 

DATES:  Send  your  comments  by 
February  22.  2013.  A  comment  to  OMB 
is  mo.st  effective  if  OMB  receives  it 
within  30  days  of  jmhlication. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments  on 
the  propo.sed  information  collection  to 
the  Office  of  Information  and  Regulatory 
Affairs,  OMB.  ("omments  should  he 
addressed  to  De.sk  Officer.  Department 
of  Homeland  Security/'rSA,  and  sent  via 
electronic  mail  to 

oir(i_subinission@()inb.a()p.o()v  or  faxed 
to  (202)  39.5-0974. 

FOR  FURTHER  INFORMATION  CONTACT: 

Su.san  L.  Perkins,  TSA  BRA  Officer, 
Office  of  Information  Technology  (OIT), 
TSA— 11,  Transportation  Security 
Administration,  001  South  12th  Street, 
Arlington.  VA  20598-0011;  telephone 
(571)  227-3398;  email 
TSAPHA@dhs.gov. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

In  accordance  with  the  Bajierwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  sec].).  an  agency  may  not  conduct  or 
sjionsor,  and  a  jierson  is  not  retjuired  to 
resjiond  to,  a  collection  of  information 
unless  it  disjilavs  a  valid  OMB  control 
numher.  The  ICR  documentation  is 
available  at  hilp:/ /\v\v\v .roginfo.gov . 
'I'herefore.  in  jirejiaration  for  OMB 
review  and  ajijiroval  of  the  following 
information  collection.  TSA  is  .soliciting 
comments  to — 

(1)  Evaluate  whether  the  jirojiosed 
information  rerjuirement  is  nece.ssary  for 
the  jn  ojier  jierformancie  of  the  functions 


of  the  agency,  including  whether  the 
information  will  have  jiractical  utility: 

(2)  Evaluate  the  accuracy  of  the 
agency’s  estimate  of  the  burden; 

(3)  Enhance  the  (juality,  utility,  and 
c;larity  of  the  information  to  he 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  tho.se  who 
are  to  re.s|)ond,  including  using 
a])])roj)riate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techni(jue.s  or  other  forms  of 
information  technology. 

Information  (Collection  Requirement 

THIo:  Aviation  Security  Infrastructure 
Fee  Records  Retention. 

Typo  of  Hoqiiost:  Extension  of  a 
currently  apjiroved  collection. 

OMB  Control  Nuinbor:  1052-0018. 

Forins(s):  N/A. 

Affoctod  Public:  Air  Carriers. 

AI)str(ict:'Tho.  Aviation  Transportation 
and  .Seciurity  Act  (ATSA)  authorizes  the 
Assistant  Secretary  of  the  Dej)artment  of 
Hoimdand  Security  to  .set  the  ASIF 
provichid  the  ASIF  not  exceed  industry 
aggregate  Calendar  Year  2000  .securitv 
ex|)enditure.s  nor  exceed  an  individual 
carrier’s  Calendar  Year  2000  .security 
exj)enditures.  Under  49  CFR  jiart  1511, 
carriers  must  retain  any  and  all 
tlocuments,  records,  or  information 
related  to  the  amount  of  the  ASIF, 
including  all  information  a])])licahle  to 
the  carrier’s  calendar  year  2000  .security 
costs  and  information  reasonably 
necessary  to  coinj^hde  an  audit.  This 
nujuirement  includes  retaining  the 
.source  information  for  the  calendar  year 
2000  screening  costs  rejjorted  to  'I’SA. 

Ninnbor  of  Bospondonts:  185. 

Estinuitod  Annual  Burdon  Hours:  An 
estimated  370  hours  annually. 

IssiuhI  ill  Arlington.  Virginia,  on  |aniiary 
1().  2013. 

Susan  L.  Perkins. 

TSA  Paporw'ork  Hodiiclion  Act  Officor.  Offico 
of  information  Technology. 

|FK  Doc.  2(113-01211;  Filed  1-22-13;  8:4.')  iim| 
BILLING  CODE  9110-05-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Transportation  Security  Administration 

Intent  To  Request  Renewal  From  OMB 
of  One  Current  Public  Collection  of 
Information:  TSA  Customer  Comment 
Card 

AGENCY:  Tran.s|)ortation  Security 
Admini.stration,  DUS. 

ACTION:  OO-Dav  notice. 

SUMMARY:  'fhe  Transjiortation  Security 
Admini.stration  (’FSA)  invites  jnihlic 
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comment  on  one  currently  apjjrovcal 
Information  (collection  R(!(]uest  (Kd'i), 
Office  of  Management  and  13udg(;t 
(OMIl)  control  numl)(>r  1().52-003(), 
abstracted  below  that  we  will  submit  to 
OMll  for  renewal  in  compliance  with 
tin;  Paperwork  Reduction  Act  (PRA). 

'I’be  lOR  de.scribes  the  nature  of  the 
information  collection  and  its  exj)(;ct(!d 
burden.  'Phis  colbulion  allows 
customers  to  provide  feedback  to  'I'.SA 
about  their  experienccjs  with  'PSA’s 
airport  .security  |)rocess  and  ])rocednres 
while  traveling. 

DATES:  Send  vour  comments  bv  March 
25.2013. 

ADDRESSES:  (comments  may  bt!  emailed 
to  TS/\PIiA@(Ihs.g()\'  or  delivenui  to  the 
'PSA  PRA  Officer.  Office  of  Information 
'Pecbnology  {OI'P),  TSA-1 1 . 
'Prans|)ortation  Security  Administration, 
(iOl  South  12th  Street.  Arlington.  VA 
2()598-()()l  1 . 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  L.  Perkins  at  the  above  address, 
or  bv  telephone  (571)  227-3308. 
SUPPLEMENTARY  INFORMATION: 

(Comments  Invited 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1005  (44  U.S.C.  3501 
e/  scij.].  an  agency  may  not  conduct  or 
spon.sor.  and  a  jier.son  is  not  re(|uired  to 
res|)on(l  to.  a  collection  of  information 
unle.ss  it  displays  a  valid  ()M13  control 
number.  'Phe  1(3<  documentation  is 
available  at  hlip://\\\\  \v.ivgiufo.gov. 
'Pherefore.  in  preparation  for  OMB 
review  and  ajiproval  of  the  following 
information  collection.  'PSA  is  soliciting 
comments  to — 

(1)  Fvaluate  whether  the  proposed 
information  requirement  is  neces.sarv  for 
the  jirojier  jierformance  of  the  functions 
of  the  agency,  including  whether  the 
information  will  have  jiractical  utility; 

(2)  Kvaluate  the  accuracy  of  the 
agency’s  estimate  of  the  hurden; 

(3)  Rnhance  the  (jualitv.  utilitv.  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  using 
ajiprojn  iate  automated,  electronic, 
mechanical,  or  other  technological 
collection  teclmicpies  or  other  forms  of 
information  technology. 

Information  (Collection  Ke(|uirement 

1652-0030:  TSA  Custonwr  Comment 
Card.  'Phis  renewal  continues  a 
voluntary  ])rogram  for  airport 
|)as.senger.s  to  j)rovide  feculback  to  'PSA 
nigarding  their  experiences  with  'PSA 
.security  j)rocedures.  This  collection  of 
information  allows  TSA  to  evaluate  and 


address  customer  concerns  about 
security  j)rocedure.s  and  policies. 

'P.SA  (Customer  (Comment  (Cards  collect 
leedback.  and  the  passenger  may 
voluntarily  provide  contact  information. 
'PSA  may  use  the  contact  information  to 
respond  to  the  ])as.senger’s  comments. 
For  |)as.seng(!rs  who  deposit  their  cards 
in  the  d(!,signated  drop-boxes,  'PSA  staff 
at  airports  collect  the  cards,  categorize 
comments,  enter  the  results  into  an 
online  system  for  reporting,  and 
respond  to  pas.sengers  as  appropriate;. 
Passengers  al.st)  have  the  option  to  mail 
the  cards  directly  to  the  addre.ss 
])rovi(led  on  the  comm(;nt  card,  which 
varies  hv  airport. 

In  addition,  the  'PSA  (Contact  (Center 
will  continue  to  be  available  for 
pas.sengers  to  make  comments 
indejjendently  of  air])ort  involvement 
via  the;  'Palk  to  'PSA  int(;rnet  ap])lication 
on  the  'PSA  Web  site  at  www. tsa.gov. 
'Palk  to  'PSA  is  an  electronic  form  of  the 
comment  card  intended  for  the  same 
])ur])ose,  to  allow  j)assenger.s  to  provide 
feedback  to  'P.SA  regarding  their 
ex])(;rience.s  with  'P.SA  s(;curity 
j)rocedures.  'Phe  iidbrmation  obtained 
from  the  (;lectronic  version  ('Palk  to 
P.SA)  also  allow  'P.SA  to  evaluate  and 
address  custonu;)'  concerns  about 
security  procedures  and  policies  with 
an  (;lectronic  interface.  Additionally, 
om;  selection  within  the  'Palk  to  'P.SA 
aj)])lication  connects  the  u.ser  to  tin; 

(Civil  Rights  and  Lib(;rtie.s  form.  'Phis 
form  is  im])ortant  as  there  are  specific 
legal  re(]uirements  for  filing  comi)laint.s. 
'P.SA  estimates  the  number  of 
respondents  to  be  1, 783.800,  with  an 
estimated  150,880  annual  burden  hours. 

Issiuul  in  Arlington.  Virginia,  on  )annarv 
1().  2()i:t. 

Susan  L.  Perkins, 

'I  SA  Paperwork  Itednction  Act  Olficcr,  Office 
of  Infornuilion  Tecimology. 

|FR  Doc.  2(n:{-()1217  Filed  l-22-i;t:  H:4.S  anil 
BILLING  CODE  9110-05-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

U.S.  Citizenship  and  Immigration 
Services 

[OMB  Control  Number  1615-0020] 

Agency  Information  Collection 
Activities:  Petition  for  Amerasian, 
Widow(er),  or  Special  Immigrant,  Form 
I-360;  Revision  of  a  Currently 
Approved  Collection 

ACTION:  3()-Dav  notice. 

SUMMARY:  3'he  Department  of  Homeland 
.Security  (DllS),  U..S.  (Citizenship  and 
Immigration  Services  (U.SCI.S)  will  be 


submitting  the  following  information 
collection  rerpiest  to  the  Office  of 
Management  and  Budget  (OMB)  for 
niview  and  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1!)‘)5.  'Phe  information  collection  notice 
was  previously  juiblished  iu  the  Federal 
Regisier  on  October  30,  2012,  at  77  P’R 
05704.  allowing  for  a  00-day  public 
comment  ])eriod.  U.SfChS  received  two 
public  comment  submis.ssions  in 
connection  with  the  00-day  notice. 
DATES:  'Phe  ])ur])ose  of  this  notice  is  to 
allow  an  additional  30  days  for  j)ublic 
comments.  (Comments  are  encouraged 
and  will  he  accepted  until  Fehruary  22, 
2013.  'Phis  process  is  conducted  in 
accordance  with  5  CFR  1320.10. 
ADDRESSES:  Written  comments  and/or 
suggestions  regarding  the  item(s) 
contained  in  this  notice,  especially 
regarding  the  estimated  public  burden 
and  as.sociated  resjionse  time,  must  be 
directed  to  the  OMB  ll.S(CIS  Desk  Officer 
via  email  at 

oira_suhmission@omh.eop.gov.  'Phe 
comments  submitted  to  the  OMB  IJ.S(CI.S 
Desk  Officer  may  also  be  submitted  to 
DH.S  via  the  Federal  eRulemaking  Portal 
Web  site;  at  http://\v\v\v.regulations.gov 
under  (;-Dock(;t  ID  number  IJ.S(C1.S- 
2007-0024  or  via  email  at 
us(:isfrcomment@us(:is. dhs.gov.  All 
submi.ssions  received  mu.st  include  the 
agency  name  and  the  OMB  (Control 
Number  101.5-0020. 

Regardl(;s.s  of  the  method  used  for 
suhmitting  comments  or  material,  all 
submi.ssions  will  be  po.sted,  without 
change,  to  tin;  Federal  eRulemaking 
Portal  at  wwiv. regulations. gov,  and  will 
include  anv  personal  information  you 
])rovide.  Therefore,  submitting  this 
information  makes  it  public.  You  may 
wish  to  consider  limiting  the  amount  of 
personal  information  that  you  ])rovide 
in  any  vohmtarv  suhmission  you  make 
to  DIPS.  For  additional  information 
please  read  the  Privacy  y\ct  notice  that 
is  available  via  Cie  link  in  the  footer  of 
www.regulations.gov. 

Nolo:  'llio  address  lisl(;d  in  this  notice 
should  only  lx;  ns(;d  to  snhinil  (:oinnH;nts 
concerning  this  inidrination  collection. 

Ph;as(;  do  not  snhniil  reiin(;.sls  lor  individual 
case  stains  incjuiries  to  this  address.  II  von 
are  seeking  inidrination  ahonl  the;  stains  of 
your  individual  case;,  jileasi;  check  “My  (Case 
.Slaliis"  online  at:  https://egov.uscis.gov/cris/ 
Dashlxxird.do,  or  call  llu;  ll.Sd.S  National 
(Cnslonier  .Siirvici;  (Cenl(;r  at  1 -800-3 7.5-.52K3. 

Written  comments  and  suggestions 
from  the  public  and  affected  agem:ies 
.should  addre.ss  one  or  more  of  the 
following  four  ])oints: 

(1)  Evaluate  whether  the  propo.sed 
collection  of  information  is  neces.sarv 
for  the  pro])er  performance  of  the 
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functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency’s  estimate  of  the  hnrden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  ciuality,  utility,  and 
clarity  of  the  information  to  he 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
an;  to  resj)ond,  including  through  the 
use  of  a])])ro])riate  automated, 
electronic,  mechanical,  or  other 
technological  collection  technicjues  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses. 

Overview  of  This  Information 
(Collection 

(1)  Tvi)fi  of  Infonnation  (a)I lection: 
Revision  of  a  (Currentlv  A])])roved 
(Collection. 

(2)  Title  of  the  Fovin/Collection: 
Petition  for  Amerasian,  \Vidow(er),  or 
.S|)ecial  Immigrant 

(3)  A<’ency  form  numher,  if  any,  and 
the  (iijplicdhie  component  of  the  FliS 
sponsoring  the  collection:  Form  l-3(i(); 
USCKS. 

(4)  Affected  public  who  will  he  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
households.  This  information  collec;tion 
is  u.sed  by  several  pros])ective  cla.sses  of 
aliens  who  intend  to  establish  their 
eligibility  to  immigrate  to  the  United 
States. 

(5)  An  estimate  of  the  toted  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  7,882  resj)onses  at  2.08  honrs 
per  response,  0,381  responses  at  3.08 
hours  ])er  response,  and  4,504  at  2.33 
hours  per  respon.se. 

(ti)  An  estimate  of  the  total  pnblic 
harden  (in  honrs)  associated  with  the 
collection:  40,542.  (This  is  a  correction 
from  the  estimated  total  annual  burden 
hours  jjreviously  re])orted  in  the  00-day 
notice  at  08,499,  which  was  hascid  on  a 
c:alculation  error.) 

If  you  need  a  coj)y  of  the  information 
collection  instrument  with 
supj)lementary  documents,  or  need 
additional  information,  please  visit 
http://www.regnlations.gov.  VVe  may 
also  he  contacted  at;  US(",1S,  Office  of 
Policy  and  Strategy,  Regulatory 
(Coordination  Division.  20 
Ma.ssachusetts  Avenue  NVV., 
VVa.shington,  DC  20529-2134; 

Telephone  202-272-8377. 


Hilled:  liiiuiiiry  10.  201.3. 

I.iiiirii  Dawkins 

(ihief,  liefiulalory  (Joordiiialion  Division. 
Olfice  of  Policy  (aid  SIrotegy.  I KS.  (iilizenship 
and  Immigrolion  Seivices,  Dcporlmcnt  of 
llonudond  Sect i ril\ '. 

IKK  Doc.  21)  1  :Mn 2 1  .S  Kiled  l-22-i:i;  K:4.''>  am) 
BILLING  CODE  9111-97-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

U.S.  Citizenship  and  Immigration 
Services 

[0MB  Control  Number  1615-0015] 

Agency  Information  Collection 
Activities:  Immigrant  Petition  for  Alien 
Workers,  Form  1-140;  Revision  of  a 
Currently  Approved  Collection 

action:  3()-Day  notice. 

SUMMARY:  The  Department  of  Homeland 
Security  (DIES),  U.S.  Citizenship  and 
Immigration  Services  (IJSChS)  will  he 
submitting  the  following  information 
collection  recpiest  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995.  The  information  collection  notice 
was  previously  published  in  the  Federal 
Register  on  October  30.  2012,  at  77  ER 
05700,  allowing  for  a  OO-day  public 
comment  period.  IJ.SCIS  leceived  three 
public  comment  suhmi.ssions  in 
connei;tion  with  the  00-dav  notice. 
DATES:  The  ])ur])o.se  of  this  notice  is  to 
allow  an  additional  30  days  for  public 
comments.  Comments  are  encouraged 
and  will  he  acce])ted  until  February  22. 
2013.  This  process  is  conducted  in 
accordance  with  5  CP’R  1320.10. 
ADDRESSES:  All  written  comments  and/ 
or  sngge.stions  regarding  the  item(,s) 
contained  in  this  notice,  especially 
regarding  the  estimated  public  burden 
and  a.s.sociated  re.sj)onse  time,  must  he 
directed  to  the  OMB  IJSCIS  Desk  Officer 
via  email  at 

oira_snbmission@omb.eop.gov.  The 
comments  submitted  to  the  OMB  USCIS 
Desk  Officer  may  also  be  submitted  to 
DH,S  via  the  P’ederal  eRulemaking  Portal 
Web  site  at  http://www.regnlations.gov 
under  e-Docket  ID  numher  IJSChS- 
2007-0018  or  via  email  at 
nscisfrcomment@ascis.dhs.gov.  All 
submissions  received  must  include  the 
agency  name  and  the  OMB  Control 
Numher  1015-0015. 

Regardless  of  the  method  u.sed  for 
submitting  comments  or  material,  all 
submissions  will  he  posted,  without 
change,  to  the  Federal  eRulemaking 
Portal  at  http://www.regnlations.gov, 
and  will  include  any  personal 


information  you  provide.  Therefore, 
submitting  this  information  makes  it 
public.  You  may  wi.sh  to  consider 
limiting  the  amount  of  personal 
information  that  you  provide  in  any 
voluntary  suhmi.ssion  you  make  to  DI  ES. 
For  additional  information  please  reail 
the  Privacy  Act  notice  that  is  available 
via  the  link  in  the  footer  of  http:// 
www.regnhdions.gov. 

N»)le:  riu!  address  listed  in  tliis  notice 
should  only  he  used  to  snhinit  comments 
concerning  this  information  collection. 

Please  do  not  snhinit  reciuests  for  individual 
case  status  iiK|niries  to  this  address.  If  you 
are  seeking  information  ahoul  the  status  of 
your  individual  case,  please  check  “Mv  Case 
.Stales"  online  at;  bttps://egov.iiscis.gov/cris/ 
Doshhoord.do.  or  call  the  U.SCIS  National 
Customer  .Ser\  ic:e  Center  at  1-8()l)-37.5-.5283. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
should  addres.s  one  or  more  of  the 
following  four  points: 

(1)  Evaluate  whether  the  propo.sed 
collection  of  information  is  neces.sary 
for  the  ])ro|)er  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 

(2)  Evaluate  the  accuracy  of  the 
jtgency’s  estimate  of  the  burden  of  the 
jiropo.sed  collection  of  information, 
including  the  validitv  of  the 
methodology  and  assumjitions  used; 

(3)  Enhance  the  (luality,  utility,  and 
clarity  of  the  information  to  he 
collected:  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  tho.se  who 
are  to  re.sjKind,  including  through  the 
use  of  apjirojiriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  ])ermitting  electronic  submission  of 
responses. 

Overview  of  This  Information 
Ool  lection 

(1)  Type  of  Information  Collection 
Bequest:  Revision  of  a  Currently 
Ajjproved  Collection. 

(2)  Title  of  the  Form/Collection: 
Immigrant  Petition  for  Alien  Worker. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the  DHS 
sponsoring  the  collection:  P’orm  1-140; 
U.SCES. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Business  or  other  for- 
profit.  The  information  furni.shed  on 
Form  1-140  will  he  u.sed  by  U.SCES  to 
classify  aliens  undt!r  sections  203(1))(1), 
203(1))(2)  or  203(h)(3)  of  the  Immigration 
and  Nationality  Act  (Act). 

(5)  An  estimate  of  the  total  number  of 
resj)ondents  and  the  amount  of  time 
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for  on  overa}>(;  rospondont  to 
ivspond:  77.149  at  1.08  hours  (1  hour  .5 
ininutos).  This  is  a  change  from  the 
estimated  number  of  respondents  in  tlie 
(iO-day  Federal  Register  notice 
|)uhlished  on  ()ctoi)er  3t),  2012.  at  77  FR 
(».57t)(i  which  estimated  the  number  of 
resj)ondents  at  81.078.  Tliis  change  in 
the  e.stimated  numi)er  of  respondents  is 
due  to  a  change  in  agency  (jstimates 
l)ase(l  on  updated  FY2013  statistical 
data. 

(0)  An  ostinuito  oflho  total  public 
harden  (in  hours)  associated  with  the 
collection:  83.320.92  annual  burden 
hours.  Tliis  is  a  change  from  the 
estimated  total  public  burden  hours 
reported  in  OO-day  Federal  Register 
notice  published  on  October  30.  2012  at 
77  FR  05700.  which  e.stimated  the  total 
annual  burden  associated  with  this 
collection  to  he  88.212  hours.  This 
change  in  the  total  annual  burden  hours 
can  he  attributed  to  the  adjustment  in 
the  agency  e.stimates  on  the  ninnlxir  of 
respondents  noted  above. 

If  you  need  a  copy  of  the  information 
collection  instrument  with 
supplementary  documents,  or  need 
additional  information,  jilease  visit 
http://www.ret>alations.go\’.  We  mav 
al.so  he  contacted  at:  U,SC3S.  Office  of 
Policy  and  .Strategy.  Regulatory 
(Coordination  Division.  20 
Massachusetts  Avenue  N\V., 
Washington.  DC  20529-21.34; 

Telephone  202-272-8377. 

Dated:  |anuarv  Ki.  201.3. 

Laura  Dawkins, 

Chief.  Ueoalutory  Coordination  Division. 
Office  of  Policy  and  Strale>’y.  I  ’.S.  Cilixenship 
and  Iniinif’idtion  Seivices.  Department  of 
Homeland  Security. 

IFK  Dim:.  201;1-01218  Kileil  «:4.'>  anil 

BILLING  CODE  9111-97-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-5690-N-01] 

Notice  of  Proposed  Information  for 
Public  Comment  for:  Energy  and 
Performance  Information  Center 

agency:  Office  of  the  Assistant 
.Secretary  for  Public  and  Indian 
Housing.  HUD. 
action:  Notice. 


SUMMARY:  The  projiosed  information 
collection  requirement  described  below 
will  he  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  recjuired  by  the  Pajierwork 
Reduction  Act.  The  Dejiartment  is 
.soliciting  jmhlic  comments  on  the 
subject  propo.sal. 


HUD  created  the  Bnergy  and 
Performance  Information  (Center 
(“FPICC”)  (lata  system  to  track  the 
amount  and  types  of  Energy  Efficiency 
Measures  (EEMs)  being  inqilemented 
within  I’uhlic  1  lousing  units  (OMB 
(Control  Number  2577-0274).  This 
revision  exj)and.s  the  data  collected  to 
include  the  amount  and  tyjie  of  Public 
Housing  (levelojiment.  including 
development  in  conjunction  with  Low 
Income  Housing  Tax  (Credits;  other 
planning  collections  and  performance 
reports  prcLsently  colkicted  in  hard  cojiy; 
the  Physical  N(;ed.s  As.sessment:  and 
modernization  umhntaken  by  PHAs 
through  Ent;rgy  Performance  (Contracts. 
The  EPKCC  data  system  is  necessary  in 
order  to  support  the  Department's 
Agency  Performance  (Coals  (AP(C.s), 
specifically  APCC  #  4,  Mciasure  #13 
which  .sets  numeric  targets  for 
conqihiting  green  retrofits  and  creating 
energy  efficient  units.  In  addition  to  the 
dir(!ct  support  of  HUD  APCC  #  4, 

Measure  #  13,  the  implementation  of  the 
EPICC  data  system  will  enable  HUD  to 
provide  re])orts  on  the  progre.ss  of  EEMs 
completed  with  PIH  funding.  The  EPKC 
data  sy.stem  will  al.so  imj)rove  PHA 
j)lanning  by  making  the  five  year  plan 
and  animal  .statement  jn'oce.ss  electronic 
and  also  enabling  HUD  to  aggregate  this 
information  in  order  to  track  APCC  #  2, 
Measure  #  5.  which  sets  goals  for 
expanding  the  number  of  families 
housed.  The  EPICC  data  system  will  al.so 
allow  improved  tracking  of  the  Energy 
Performance  (Contract  process  and  will 
include  the  Physical  Needs  Ass(;.ssment 
tool. 

DATES:  Comments  Due  Date:  March  25, 
2013. 

ADDRESSES:  Int(;re.sted  jiersons  are 
invited  to  submit  comments  n^garding 
this  pro])osal.  (Comments  should  refer  to 
the  j)roposal  by  name/or  OMB  (Control 
number  and  should  he  sent  to:  Cohitte 
Pollard,  Departmental  Reports 
Management  Officer,  QDAM, 
Dejiartment  of  Housing  and  Urban 
Develojiment,  451  7th  .Street  .SW.,  Room 
4100,  Washington,  D(C  20410-5000; 
telejihone  202.402.3400  (this  is  not  a 
toll-free  number)  or  email  Ms.  Pollard  at 
Colette_Pollard@hud.gov.  Persons  with 
hearing  or  sjieech  iinjiairments  may 
access  this  number  through  T  I'Y  by 
calling  the  toll-free  Federal  Information 
Relay  .Service  at  (800)  877-8339.  (Other 
than  the  HUD  U.SER  information  line 
and  TTY  nnmhers.  telejihone  numbers 
are  not  toll-free.) 

FOR  FURTHER  INFORMATION  CONTACT: 

Arlette  Mussington,  Office  of  Policy, 
Programs  and  Legislative  Initiatives. 
PIH,  Dejiartment  of  Housing  and  Urban 
Develojiment.  451  7th  .Street  .SW., 


(L’Enfant  Plaza.  Room  2200), 

Washington,  DCC  20410;  telejihone  202- 
402-4109,  (this  is  not  a  toll-free 
nnmlier). 

SUPPLEMENTARY  INFORMATION:  The 
Dejiartment  will  submit  the  jirojiosed 
information  collection  to  OMB  for 
review,  as  re(juired  by  the  Pajierwork 
Reduction  Act  of  1995  (44  U..S.(C. 

(Chajiter  35,  as  amended).  This  Notice  is 
.soliciting  comments  from  memliers  of 
the  jiuhlic  and  affecting  agencies 
concerning  the  jirojio.sed  collection  of 
information  to:  (1)  Evaluate  whether  the 
jirojio.sed  collection  of  information  is 
necessary  for  the  jirojier  jierformance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
jiractical  utility;  (2)  Evaluate  the 
accuracy  of  the  agency’s  estimate  of  the 
burden  of  the  jirojio.sed  collection  of 
information;  (3)  Enhance  the  cjuality, 
utility,  and  clarity  of  the  information  to 
he  collected;  and  (4)  Minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  resjiond;  including 
through  the  use  of  ajijirojiriate 
automated  collection  technitjues  or 
other  forms  of  information  technology, 
e.g.,  jiermitting  electronic  suhmission  of 
resjionses. 

This  Notice  Also  Lists  the  F’ollowing 
Information 

Title  of  Proposed:  linergy  and 
Performance  information  (kmter  (EPK^). 

OMP  Control  Number,  if  applicable: 
2577-0274. 

Description  of  the  need  for  the 
information  and  proposed  i/.se;The 
Dejiartment  has  recognized  the  need  for 
imjiroving  energy  efficiency  in 
affordable  housing  and  has  jirioritized 
this  in  Agency  Priority  Uoal  #  4, 

Measure  #  13.  The  Dejiartment 
jiioneered  its  data  collection  in  this  area 
with  the  American  Recovery  and 
Reinvestment  Act  of  2009  in  creating 
the  Recovery  Act  Management 
Performance  .System  (“RAMPS”).  The 
data  collected  through  the  RAMP.S  gave 
the  Dejiartment  a  more  comjirehensive 
dataset  regarding  energy  efficient 
imjirovements  than  it  had  ever  had 
jirevionsly.  The  EPI(]  data  system  builds 
ujion  the  succe.sses  of  the  RAMP.S  and 
adds  data  collection  for  other  areas.  This 
form  is  to  revi.se  the  collection  to 
include  other  information.  .Some  of  this 
information  is  jire.sentlv  collected  in 
jiajier  form  ami  will  he  collected 
electronically  through  the  EPIC  data 
system. 

The  EPIC  data  .sy.stem  will  gradually 
automate  the  collection  of  the  five  year 
jilan  and  annual  statement  forms  from 
grantees.  These  are  reejuired  forms 
Jire.sentlv  collected  in  hard  cojiy  on 
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Forms  .50075.1  and  50075.2  under 
collection  OMB  c:ontrol  nninber  2577- 
0220.  These  forms  also  collect  data  on 
the  eventual,  actual  use  of  funds;  this 
data  will  he  gradually  collected 
(dectronically  through  the  EPIC]  data 
.system  as  well.  Electronic  collection 
will  enahle  the  D(!])artment  to  aggregate 
information  about  the  way  grantees  are 
using  Federal  funding.  Achlitionally, 

PllA  grantees  will  be  able  to  submit 
Replacenumt  Housing  Factor  fund 
])lan.s,  the  mechanism  by  which  PHAs 
are  allowed  to  accumulate  special  funds 
received  based  on  units  removed  from 
the  inventory  from  year  to  year.  This 
information  is  })resently  collected  in 
hard  copy  at  the  field  office  level;  the 
EPIC]  data  sy.stem  will  automate  and 
centralize  this  collection  in  order  to 
.streamline  the  i)rocess  and  improve 
transparency. 

Furthermore,  the  EPIC  data  system 
will  be  loaded  with  Physical  Needs 
A.sse.ssment  (“PNA”)  data.  This  data 
being  in  the  .system  coupled  with  the 
electronic  planning  proce.ss  will 
streamline  grantee  ])lanning. 

'Fhe  EPIC  data  .system  will  collect 
information  ahont  tlie  Energy 
P(!rformance  Contract  (“EPCF’)  ])roce.ss 
such  as  energy  efficiency  improvement 
financed  under  an  EP(T  and 
construction  start  and  comjjletion  date. 

It  will  also  collect  the  energy  efficiency 
im])rovement.s  information  on  the  types 
previously  ca])tured  through  the 
RAMPS  for  Public  Housing  (',a])ital 
Fund  Recovery  grants.  As  the 
Department  moves  to  shrink  its  energy 
footprint  in  spile  of  rising  energy  costs, 
clear  and  comprehensive  data  on  this 
proce.ss  will  be  crucial  to  its  success. 

Finally,  the  Department  has 
prioritized  in  Agency  I’erformance  Goal 
#  2,  Measure  #  5  making  housing  more 
available  for  more  families.  In  the  light 
of  the  recent  housing  crisis,  this  goal  has 
h(!come  simultaneously  more 
challenging  and  more  important. 
Tracking  of  the  use  of  Federal  funds 
paid  through  the  Public  Housing  Capital 
Fund,  the  only  Federal  funding  stream 
dedicated  to  the  capital  needs  of  the 
nation’s  last  resort  housing  option,  is 
crucial  to  understanding  how  the 
D(!partment  can  j)roj)erly  and  efficiently 
assist  grantees  in  meeting  this  goal  as 
well  as  as.sessing  the  Department’s  own 
j)rogres.s.  The  EPIC  data  .system  will 
track  development  of  })nhlic  housing 
with  Federal  funds  and  through  other 
means,  including  mixed-finance 
development. 

Ag(in(:y  form  mimbors,  if  (i})plicabIo: 
N/A,  the  data  will  be  collected  utilizing 
a  web-based  apj)lication.  Recipients  will 
be  r(!(]nired  to  comjjlete  the  collection 
online.  To  the  greate.st  extent  ])o.ssible. 


all  data  will  be  pre-poj)ulated  to 
minimize  data  entry.  Once  the  initial 
file  is  created,  recipients  will  he  able  to 
u|nlate  the  same  fib;  and  submit  on  an 
ongoing  basis. 

Membors  ofAffoctod  Public:  State  or 
Eoc;al  Covernment  and  Non-profit 
organizations. 

Estimation  of  the  total  mmibcr  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  The.  estimated 
number  of  ro.sj)ondent.s  is  3,150  with 
09,000  annual  respon.ses  and  the  total 
reporting  burden  is  183,045  hours. 

Status  of  the  proposed  information 
collection:  Revision. 

Authcirity:  .soclion  :t.5()()  of  the  Pajjorwork 
Reduction  Act  of  199.5,  44  IJ..S.C.  Chapt(;r  35. 
as  anuMuled. 

Dated;  January  15,  2013. 

Merrie  Nif;hols-Dixon, 

Dejjiit  i’  Director  for  Office  ofPoliev,  Program 
amt  Legislative  Initiatives. 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

21st  Century  Conservation  Service 
Corps  Advisory  Committee 

agency:  Office  of  the  .Secretary,  Interior. 
ACTION:  Notice  of  meeting. 

SUMMARY:  We,  the  Dejiartment  of  the 
Interior,  announce  a  public  meeting  of 
the  21.st  Century  ('conservation  .Service 
(]or]).s  Advisory  Committee  (Committee). 
DATES:  Meeting:  Thursday,  February  14, 
2013,  9:00  a. m.— 12:00  p.m.  (Ea.stern 
Time).  Meeting  Participation:  Notify 
Lisa  Young  (see  FOR  FURTHER 
INFORMATION  CONTACT)  by  dose  of 
business  'I’liesday,  Februarv  12.  2013,  if 
reejnesting  to  make  an  oral  presentation 
(limited  to  2  minutes  per  speaker).  The 
meeting  will  accommodate  no  more 
than  a  total  of  15  minutes  for  all  j)ublic 
siieakers. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Bureau  of  Land  Management  Offices 
at  20  M  .Street  .SE.,  (Conference  Room 
401  (i  8;  4017,  Washington,  DC.  'I’here 
will  also  be  a  conference  call  line 
available  for  tho.se  unable  to  attend  in 
person.  To  jiarticipate  in  the  call  as  an 
interested  member  of  the  public,  please 
contact  Li.sa  Young  (see  FOR  FURTHER 
INFORMATION  CONTACT). 

FOR  FURTHER  INFORMATION  CONTACT:  Lisa 
Young,  Designated  Federal  Officer 
(DFO),  1849  C  Street  NW.,  MS  3559, 
Washington,  D(C  20240;  telephone  (202) 


208-7580;  fax  (202)  208-5873;  or  email 
Lisa_Young@ios.doi.gov. 

SUPPLEMENTARY  INFORMATION;  In 
accordance  with  the  re(|uirements  of  the 
Federal  Advisory  Committee  Act,  5 
II..S.(C.  App.  2,  we  announce  that  the 
21.st  Century  Conservation  .Service 
(Corjis  Advisory  Committee  will  hold  a 
meeting. 

Background 

Chartered  in  November  2011,  the 
('ommittee  is  a  di.sc:retionary  advisory 
committee  established  under  the 
authority  of  the  .Secretary  of  the  Interior. 
The  purpo.se  of  the  Committee  is  to 
provide  the  .Secretary  of  the  Interior 
with  recommendations  on:  (1) 

D(;veloping  a  framework  for  the  21(^SC, 
including  program  comjionents, 
.structure,  and  implementation,  as  well 
as  accountability  and  [jerformance 
evaluation  criteria  to  measure  success; 

(2)  the  development  of  certification 
criteria  for  21C.SC  jiroviders  and 
individual  certification  of  21(>SC 
members;  (3)  strategies  to  overcome 
existing  barriers  to  successful  21(kSC 
program  implementation:  (4)  identifying 
partnership  ojiportimities  with 
corporations,  private  businesses  or 
entities,  foumlations.  and  non-jirofit 
groups,  as  well  as  state,  local,  and  tribal 
governments,  to  exjiand  sujiport  for 
conservation  cor})s  programs,  career 
training  and  youth  enijiloyment 
o|)])ortunitie.s;  and  (5)  develojiing 
pathways  for  2lC.SC  participants  for 
future  conservation  engagement  and 
natural  resource  careers.  Background 
information  on  the  ("ommittee  is 
available  at  \v\v\v. doi.gov/2l esc. 

Meeting  Agenda 

The  Committee  will  convene  to 
discuss  priorities  for  the  first  meeting  of 
the  National  (Council  for  the  21C.SC, 
along  with  other  committee  hu.sine.ss. 
The  public  will  he  able  to  make 
comment  on  Thursday.  Februarv  14, 
2013  starting  at  11:30  a.m.  The  final 
agenda  will  he  posted  on  www.doi.gov/ 
2lcsc  jnior  to  the  meeting. 

Public  Input 

Interested  members  of  the  public  may 
present,  either  orally  or  through  written 
comments,  information  for  the 
Committee  to  consider  during  the  inihlic 
meeting.  Due  to  the  nature  of  this 
meeting,  intere.sted  members  of  the 
jnihlic  are  .strongly  encouraged  to 
.submit  written  .statements  to  the 
committee  by  (XIB  'Fuesday.  February 
12,  2013  so  they  can  he  reviewed  ami 
considered  during  the  full  committee 
meeting  on  Thursdav,  Februarv  14, 

2013. 
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Individuals  or  groups  reque.sting  to 
make  comment  at  the  ])id)lic  C'ommittee 
meeting  will  he  limited  to  2  minutes  per 
sjjeaker,  with  no  more  than  a  total  of  15 
minutes  for  all  sj)eakers.  Interested 
|)arties  should  contact  Lisa  Young,  DFO, 
in  writing  (pnderahly  via  email),  by 
Wednesjlay.  August  22.  2012.  (.Sf?e  FOR 
FURTHER  INFORMATION  CONTACT,  to  he 
])lace(l  on  the  public  speaktir  list  for  this 
meeting.) 

In  order  to  attend  this  meeting,  vou 
must  register  by  close  of  husine.ss 
Tiujsday.  February  12.  2013.  The 
meeting  is  open  to  the  public,  ("alls  in 
lines  are  limited,  so  all  intere.sted  in 
attending  should  pre-register,  and  at 
that  time  will  he  given  the  call  in 
information.  Please  submit  your  name, 
email  address  and  ]dione  number  to  Lisa 
Young  via  email  at 

ljsa_Y()iing@ios.(loi.t>ov  or  by  jihone  at 
(202) 208-7580. 

Dated:  jaiuiary  17.  2013. 

Lisa  Young. 

Dasi^iuitocl  Fachu'dl  Officer. 

IFK  Doc.  2()i:{-(n:t04  I’ilwl  1-22-13:  »:4.')  am| 

BILLING  CODE  4310-1 0-P 

DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

List  of  Programs  Eligible  for  Inclusion 
in  Fiscal  Year  2013  Funding 
Agreements  To  Be  Negotiated  With 
Self-Governance  Tribes  by  Interior 
Bureaus  Other  Than  the  Bureau  of 
Indian  Affairs 

AGENCY:  Office  of  the  Secretarv.  Interior. 
ACTION:  Notice. 

SUMMARY:  This  notice  lists  programs  or 
jiortions  of  jirograms  that  are  eligible  for 
inclusion  in  Fiscal  Year  2013  funding 
agreements  with  self-governance  Indian 
tribes  and  lists  programmatic  targets  for 
each  of  the  non-Biireau  of  Indian  Affairs 
(I31A)  bureaus  in  the  De|)artment  of  the 
Interior,  pursuant  to  the  Tribal  Self- 
Governance  Act. 

DATES:  This  notice  expires  on 
September  30.  2013. 

ADDRESSES:  liKpiiries  or  comments 
regarding  this  notice  may  he  directed  to 
Sharee  M.  l"reeman.  Director.  Office  of 
Self-Governance  (MS  355H-.S1B).  184t)  G 
.Street  NW..  Washington,  DG.  20240- 
0001,  telephone:  (202)  210-0240.  fax: 
(202)  210-1404.  or  to  the  hureaii- 
sjiecific  |)oints  of  contact  listed  below. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Title  II  of  the  Indian  .Self- 
Determination  Act  Amendments  of  1004 
(Pul).  L.  103-413.  the  “Tribal  .Self¬ 


(ioveriiance  Act”  or  the  "Act”) 
instituted  a  permanent  self-governance 
program  at  the  Dejiartment  of  the 
interior.  Under  the  .self-governance 
program,  certain  programs,  services, 
functions,  and  activities,  or  jiortions 
thereof,  in  Interior  bureaus  other  than 
BIA  are  eligible  to  he  planned, 
conducted,  consolidated,  and 
administered  by  a  self-governance  tribe. 

Under  section  405(c)  of  the  Tribal 
.Self-Governance  Act.  the  .Secretarv  of 
the  Interior  is  recpiired  to  publish 
annually:  (1)  A  list  of  non-BlA 
programs,  .services,  functions,  and 
activities,  or  portions  thereof,  that  are 
eligible  for  inclusion  in  agreements 
negotiated  under  the  self-governance 
program:  and  (2)  programmatic  targets 
for  these  bureaus. 

Under  the  Tribal  Self-Governance  Act. 
two  categories  of  non-BlA  programs  are 
eligible  for  .self-governance  funding 
agreements: 

(1)  Under  section  403(t))(2)  of  the  Act. 
any  non-BlA  program,  service,  function 
or  activity  that  is  administered  by 
Interior  that  is  “otherwise  availalile  to 
Indian  tribes  or  Indians.”  can  he 
administered  by  a  tribe  through  a  .self- 
governance  funding  agreement.  The 
Dejiartment  interprets  this  provision  to 
authorize  the  inclusion  of  j)rograms 
eligible  for  .self-determination  contracts 
under  Title  1  of  the  Indian  .Self- 
Determination  and  Fducation 
A.ssistance  Act  (Pub.  L.  93— 838.  as 
amended).  Section  4()3(h)(2)  al.so 
specifies,  “nothing  in  this  subsection 
may  he  construed  to  provide  any  tribe 
with  a  jireference  with  re.spect  to  the 
oj)j)ortunity  of  the  tribe  to  administer 
programs,  services,  functions  and 
activities,  or  jiortions  thereof,  unless 
such  preference  is  otherwi.se  provided 
for  by  law.” 

(2)  Under  section  403(c)  of  the  Act. 
the  Secretarv  may  include  other 
programs,  services,  functions,  and 
activities  or  portions  thereof  that  are  of 
“.s|)ecial  geographic,  historical,  or 
cultural  significance”  to  a  self- 
governance  tribe. 

Under  section  403(k)  of  the  Tribal 
.Self-(3overnance  Act.  funding 
agreements  cannot  incliule  j)rograms. 
services,  functions,  or  activities  that  are 
inherently  Federal  or  where  the  statute 
e.stahlishing  the  exi.sting  program  does 
not  authorize  the  type  of  ])artici])ation 
sought  by  the  tribe.  However,  a  tribe  (or 
tribes)  need  not  he  identified  in  the 
authorizing  statutes  in  order  for  a 
program  or  element  to  he  included  in  a 
self-governance  funding  agreement. 
WMiile  general  legal  anil  |)olicy  guidance 
regarding  what  constitutes  an  inherently 
Fetleral  function  exists,  the  non-BIA 
Bureaus  will  determine  whether  a 


specific  function  is  inherently  Federal 
on  a  case-hy-case  basis  considering  the 
totality  of  circumstances.  In  those 
instances  where  the  tribe  disagrees  with 
the  Bureau's  determination,  the  tribe 
mav  reipiest  reconsideration  from  the 
.Secretary. 

.Suhpart  (i  of  the  self-governance 
regulations  found  at  25  GFR  part  1000 
provides  the  process  and  timelines  for 
negotiating  self-governance  funding 
agreements  with  non-BIA  bureaus. 

liesponse  to  C^oniinenls 

No  comments  were  received. 

II.  Funding  Agreements  Between  Self- 
Governance  Tribes  and  Non-BIA 
Bureaus  of  the  Department  of  the 
Interior  for  Fiscal  Year  2012 

A.  Bureau  of  Land  Management  (1) 
(".ouncil  of  Athaha.scan  Tribal 

(Governments 

B.  Bureau  of  Reclamation  (5) 

Gila  River  Indian  Gommunity 
(diippewa  Gree  Tribe  of  Rockv  Boy’s 

Reservation 
Hoopa  Valley  Tribe 
Karuk  Tribe  of  Galifornia 
Yurok  Tribe 

(].  Office  of  Natural  Resources  Revenue 
(none) 

D.  National  Park  .Service  (3) 

(Grand  Portage  Band  of  Lake  .Superior 
(;hi])pewa  Indians 
Lower  Flwha  .S'Klallam  Tribe 
Yurok  Tribe 

E.  Fish  and  Wildlife  Service  (2) 

(Council  of  Athabascan  Tribal 

(Governments 

Gonfederated  .Salish  and  Kootenai 
Tribes  of  the  Flathead  Reservation 

F.  U..S.  (Geological  .Survey  (none) 

(G.  Office  of  the  .Special  Trustee  for 

American  Indians  (1) 

Gonfederated  Salish  and  Kootenai 
Tribes  of  the  Flathead  Reservation 

III.  Eligible  Programs  of  the  Department 
of  the  Interior  Non-BIA  Bureaus 

Below  is  a  listing  hv  bureau  of  the 
types  of  non-BIA  j)rogram.s.  or  j)ortions 
thereof,  that  may  lie  eligible  for  self- 
governance  funding  agreements  because 
they  are  either  “otherwise  available  to 
Indians”  under  Title  1  and  not 
jirechided  by  any  other  law.  or  may 
liave  “special  geograj)hic.  historical,  or 
cultural  significance”  to  a  jiarticipating 
tribe.  The  list  represents  the  mo.st 
current  information  on  jnograms 
potentially  available  to  tribes  under  a 
self-governance  funding  agreement. 

The  Department  will  also  consider  for 
inclusion  in  funding  agreements  other 
programs  or  activities  not  li.sted  below. 
l)ut  which,  upon  request  of  a  self- 
governance  tribe,  the  Department 
determines  to  he  eligible  under  either 
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.sections  4()3(1))(2)  or  4()3((:)  of  the  Act. 
3’ribes  with  an  interest  in  such  jiotential 
agreements  are  encouraged  to  begin 
discussions  with  the  appropriate  non- 
HIA  bureau. 

A.  I^Iiojhla  Ihiivaii  of  I^ind  Monogoniont 
(BLM)  Programs 

The  13LM  carries  out  .sonm  of  its 
activities  in  tlu;  manageinent  of  public 
lands  through  contracts  and  cooperative 
agreements.  These  and  other  activities, 
dependent  u])on  availability  of  funds, 
the  need  for  specific  services,  and  the 
.self-gov(!rnance  tribe  demonstrating  a 
special  geographic,  culture,  or  historical 
connection,  may  also  he  available  for 
inclusion  in  .self-governance  funding 
agreements.  Once  a  tribe  has  made 
initial  contact  with  the  BLM.  more 
specific  information  will  he  provided  by 
the  respective  BLM  State  office. 

Some  elements  of  the  following 
programs  may  he  (digihle  for  inclusion 
in  a  self-governance  funding  agreement. 
This  li.sting  is  not  all-inclusive,  hut  is 
rejiresentative  of  the  types  of  programs 
that  may  he  eligible  for  tribal 
particij)ation  through  a  funding 
agreement. 

Tribal  Services 

1.  Minerals  Management.  Inspection 
and  enforcement  of  Indian  oil  and  gas 
oj)erations;  Inspection,  enforcement  and 
])roduction  verification  of  Indian  coal 
and  sand  and  gravel  ojjerations  are 
already  availal)le  for  contracts  under 
Title  1  of  the  Act  and.  therefore,  mav  he 
available  for  inclusion  in  a  funding 
agreement. 

2.  Cadastral  Survey.  Tribal  and 
allottee  cadastral  survey  services  are 
already  available  for  contracts  under 
Title  I  of  the  Act  and,  therefore,  mav  he 
available  for  inclusion  in  a  funding 
agreement. 

Other  Activities 

1.  Cultural  Heritage.  Cultural  heritage 
activities,  such  as  re.search  and 
inventory,  may  he  available  in  s])ecific 
States. 

2.  Natural  Resources  Management. 
Activities  such  as  silvicultural 
treatments,  timber  management,  cidtural 
resource  management,  watershed 
restoration,  environmental  studies,  tree 
planting,  thinning,  and  similar  work, 
may  he  available  in  specific  States. 

3.  Range  Management.  Activities  such 
as  revegetation,  noxious  weed  control, 
fencing,  construction  and  management 
of  range  imj)rovements.  grazing 
management  exj)eriments,  range 
monitoring,  and  similar  activities,  may 
he  available  in  specific  States. 

4.  Rii)arian  Management.  Activities 
such  as  facilities  construction,  erosion 


control,  rehabilitation,  and  other  similar 
activities,  may  he  available  in  specific 
States. 

,5.  Recreation  Management.  Activities 
such  as  facilities  construction  and 
maintenance,  interpretive  design  and 
construction,  and  similar  activities  may 
he  available  in  specific  States. 

B.  Wildlife  and  Fisheries  Habitat 
Management.  Activities  such  as 
con.struction  and  maintenance, 
im])lementation  of  statutorv,  regulatorv 
and  policy  or  administrative  plan-based 
species  protection,  interpretive  ilesign 
and  construction,  and  similar  activities 
may  he  available  in  specific  States. 

7.  Wild  Horse  Management.  Activities 
such  as  wild  horse  round-ups,  adoption 
and  disposition,  including  operation 
and  maintenance  of  wild  horse  facilities 
may  he  available  in  specific  States. 

For  (pie.stions  regarding  .self- 
governance,  contact  jerry  Cordova, 
Bureau  of  Land  Management  (MS  L  St- 
204),  1840  C  Street  NW.,  Washington. 

DC  20240,  teleidione:  (202)  012-7243, 
fax:  (202)  432-7701. 

li.  Eligible  Burma  of  Beclanialion 
Programs 

The  mission  of  tlu;  Bureau  of 
Reclamation  (Reclamation)  is  to  manage, 
develo]),  and  protect  water  and  related 
resources  in  an  environmentally  and 
economically  .sound  manner  in  the 
inlenxsl  of  the  American  public.  To  this 
end,  most  of  the  Rec:lamation’s  activities 
involve  the  construction,  operation  and 
maintenance,  and  management  of  water 
resources  projects  and  associated 
facilities,  as  well  as  r(;search  and 
develo])ment  related  to  its 
resijonsihilities.  Reclamation  water 
resources  projects  provide  water  for 
agricultural,  municipal  and  industrial 
water  supplies:  hydroelectric  power 
generation:  flood  control;  outdoor 
recreation;  and  enhancement  of  fish  and 
wildlife  habitats. 

Components  of  the  following  water 
resource  projects  li.sted  below  mav  he 
eligible  for  inclusion  in  a  self- 
governance  annual  funding  agreement. 
This  list  was  develojjed  with 
consideration  of  the  proximitv  of 
identified  .self-governance  tribes  to 
Reclamation  projects. 

1.  Klamath  Project,  California  and 
Or(!gon 

2.  Trinity  River  Fishery,  California 

3.  (Central  Arizona  Project,  Arizona 

4.  Rocky  Boy’.s/North  Central 
Montana  Regional  Water  Sy.stem, 
Montana 

3.  Indian  Water  Rights  Settlement 
Projects,  as  authorized  by  Congress. 

lipon  the  re(juest  of  a  .self-governance 
tribe.  Reclamation  will  akso  consider  for 
inclusion  in  funding  agreements,  other 


})rograms  or  activities  which 
Reclamation  determines  to  he  eligible 
under  Section  4()3(1))(2)  or  403(c)  of  the 
Act. 

For  (juestions  regarding  self- 
governance,  contact  Mr.  Kelly  Titensor, 
Policy  Analyst.  Native  American  and 
International  Affairs  Office,  Bureau  of 
Reclamation  (90-43()0())  (MS  7000- 
MIB):  1840  C  Street  NW.,  Washington 
Dt:  20240.  telephone:  (202)  313-0338, 
fax;  (202)  313-0311. 

C.  Eligible  Office  of  Natural  Besources 
Bevemie  (ONBB)  Programs 

Fffective  October  1. 2010,  the  Office 
of  Natural  Resources  Revenue  (ONNR) 
moved  from  the  Bureau  of  Oc;ean  Energy 
Management  (formerly  MMS)  to  the 
Office  of  the  Assistant  Secretary  for 
Policy.  Management  and  Budget  (PMB). 
The  ONRR  collects,  accounts  for,  and 
distributes  mineral  revenues  from  both 
Federal  and  Indian  mineral  leases. 

The  ONRR  akso  evaluates  industrv 
comj)liance  with  laws,  regulations,  and 
lease  terms,  and  offers  mineral-owning 
tribes  oj)j)ortunities  to  become  involved 
in  its  programs  that  addniss  the  intent 
of  tribal  self-governanc:e.  These; 
programs  are  availahh;  to  .self- 
governance  tribes  and  are  a  good 
prereepiisite  for  assuming  other 
technical  functions.  Generally,  ONRR 
pre)gram  functions  are  available  to  tribes 
hecaiKse  of  the  Federal  Oil  and  Gas 
Rovaltv  Management  Act  of  1083 
(FOGRMA)  at  30  II.S.G.  1701.  The 
ONRR  program  functions  that  may  he 
available  to  .self-governance  tribes 
include: 

1.  Audit  of  Tribal  Royalty  I’ayments. 
Audit  activities  for  tribal  leases,  exce|)t 
for  the  i.s.suance  of  orders,  final 
valuation  decisions,  and  other 
enforcement  activities.  (For  tribes 
already  partieijjating  in  ONRR 
cooperative  audits,  this  program  is 
offered  as  an  option.) 

2.  Verifit;ation  of  Tribal  Royalty 
Payments.  Financial  compliance 
verification,  monitoring  activities,  and 
jmxluction  verification. 

3.  Tribal  Royalty  Reporting. 
Accounting,  and  Data  Management. 

Establishment  and  management  of 
royalty  reporting  and  accounting 
.systems  including  document  processing, 
production  reporting,  reference  data 
(least;,  payor,  iigreement)  management, 
hilling  and  general  ledger. 

4.  Tribal  Royalty  Valuation. 
Preliminary  analysis  and 
recommendations  for  valuation,  and 
allowance  determinations  and 
a))provals. 

3.  Royalty  Internship  Program.  An 
orientation  and  training  program  for 
auditors  and  accountants  from  mineral- 


I)rodiu:ing  tribos  to  accjuaiiit  tril)al  staff 
with  royalty  laws,  jjrocoduros,  and 
t(!(,hni(|U(;s.  1  Ins  jirograin  is 
rocoininoiulod  for  tribes  that  are 
(.onsidorin{>  a  solf-govoriianoo  funding 
aj*! (.(.niont .  but  have  not  V(!t  accjiiirod 
mineral  revenue  experti.se  via  a 
F()(;RMA  .section  202  cooperative 
a{>rtioinent.  as  this  is  tla;  term  contained 
m  I’(KiRMA  and  implementin<> 
njgulations  at  .'10  CFR  228.4.  " 

For  questions  regarding  self- 
governance,  contact  Shirley  M.  Conwav. 
Special  Assistant  to  the  Director,  ()ffit:e 
<)l  Natural  Resources  Revenue.  Office  of 
the  Assistant  Sei;ret ary— Policy, 
Management  and  Budget.  1801 
Pennsylvania  Avenue  N\V.,  4th  Floor 
Washington.  DC:  20008.  telephone:  (2021 
2.'i4-'-,.‘j54.  lax:  (202)  2.')4-.5.589. 

D.  Eligible  National  Park  Service  (NPS) 
Programs 

The  National  Park  Service  aihninisters 
the  National  Park  System,  which  is 
made  up  ot  national  parks,  monuments 
historic  sites,  battlefields,  seashores. 

Iak(!  shores  and  recreation  areas.  The 
National  Park  Service  maintains  the 
park  units,  protects  the  natural  and 
cultural  resources,  and  conducts  a  range 
ot  visitor  .services  such  as  law 
onlorceinent.  jiark  maintenance,  and 
mterjiretation  of  geology,  history,  and 
natural  and  cultural  resources. 

Some  elements  of  the  folloudng 
piograins  may  he  eligible  for  inclusion 
m  a  seli-goyernance  funding  agreement. 

I  tns  list  below  was  develojied 
considering  the  proximity  of  an 
identified  self-governance  tribe  to  a 
national  jiark,  monmnent.  jire.serve.  or 
recreation  area  and  the  tvpes  of 
Jiiograms  that  have  conqjonents  that 
may  he  suitable  for  contracting  through 
a  sell-governance  funding  agreement. 

1  Ins  li.st  IS  not  all-incln.sive.  hut  is 
representative  of  the  types  of , nograms 
which  may  he  eligible  for  tribal 
participation  through  funding 
agreements. 

Idenients  of  Programs  That  Mav  Be 
hligihle  for  Inclusion  in  a  Self- 
(mvernance  Funding  Agreement 

1.  Archaeological  Surx’eys 

2.  Comprehensive  Management 

Planning 

8.  Cailtural  Re.soiirce  Management 
Projects 

4.  Fthnographic  Studies 

5.  hrosion  (iontrol 
8.  Fire  Protection 

7.  Ckithering  Baseline  Snhsi.stence 

Data— Alaska  ; 

8.  Hazardous  Fuel  Reduction 

h.  Housing  (^on.strnction  and  - 

Rehabilitation 

10.  Interpretation  ^ 
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11.  Janitorial  Services 

12.  Maintenance 

18.  Natural  Re.source  Management 
Projects 

14.  Ojieration  of  C-ampgrounds 
If).  Range  A.s.se.ssment — Alaska 
10.  Reindeer  (hazing— Alaska 
1 7.  Road  Repair 

'  Jo  and  Dispo.sal 

1  8.  I  rail  Rehabilitation 

20.  Watershed  Restoration  and 
Maintenance 

21.  Beringia  Re.search 

22.  Flwha  River  Restoration 
2.1.  Recycling  Programs 

locatkms  of  National  Park  Service  Units 
With  Chose  Proximity  to  Self- 
j  Uovernance  Tribes 

1.  Aniakchack  National  Monument  Ik 

Preserxe- Alaska 

2.  Bering  Land  Bridge  National 

Preserve— Alaska 
i  8.  Cape  Kru.senstern  National 
Monument— Alaska 
4.  Denali  National  Park  &  Preserve— 
Alaska 

8.  Cates  of  the  Arctic  National  Park  8; 

Preserve— Alaska 
0.  Clacier  Bay  National  Park  and 
Preserve— Alaska 

7.  Katmai  National  Park  and  Preserve— 

Alaska 

8.  Kenai  Fjords  National  Park— Alaska 
0.  Klondike  Cold  Ru.sh  National 

Historical  Park— Alaska 

10.  Kobuk  Valley  National  Park— Alaska 

11.  Lake  Clark  National  Park  and 
Pr(!serve— Ala.ska 

12.  Noatak  National  Preservi;— Alaska 
18.  Sitka  National  Historical  Park- 

Alas  ka 

14.  Wrangell-St.  Elias  National  Park  and 
Pres(!rve — Alaska 
18.  Ynkon-Charley  Rivers  National 
Ih-eserve- Alaska 
18.  C.asa  (hande  Ruins  National 
Monument- Arizona 

17.  Hohokam  Pima  National 
Monument— Arizona 

18.  Montezuma  Castle  National 
Monument— Arizona 

19.  Organ  Pipe  Cactus  National 
Monument — Arizona 

20.  Saguaio  National  Park — Arizona 

21.  I  onto  National  Monument — Arizona 

22.  Tnmacacori  National  Historical 
Park — Arizona 

2.1.  1  uzigoot  National  Monumemt —  i 

Arizona 

24.  Arkan.sas  Post  National  Memorial _  I 

Arkansas 

28.  Joshua  Tree  National  Park—  ( 

Chdifornia 

28.  Las.sen  Volcanic  National  Park— 
Chilifornia 

27.  Rodwood  National  Park-California  ( 

28.  Whiskeytown  National  Recreation  f 

Area — C.'alifornia  r 


29.  Yo.semite  National  Park-California 

80.  Hagerman  1-o.s.sil  Beds  National 
Monument — Idaho 

81.  Elligy  Mounds  National 
Monument — Iowa 

82.  Fort  Scott  National  Hi.storic  .Site— 
Kansas 

88.  Tallgra.ss  Prairie  National  Preserve— 
8  Kansas 

84.  Bo.ston  Harbor  Islands  National 
Recreation  Area— Mas.sachu.setts 

88.  (.ape  Cod  National  Seashore _ 

Ma.ssachusetts 

88.  New  Ih'dford  Whaling  National 
1  fi.storical  Park— Massachu.setts 
s  tl'  NHtional  Park-Michigan 

88.  Sl(;ejnng  Bear  Dunes  National 
l.akeshore — Michigan 

89.  Cirand  Portage  National 
Monument — Minnesota 

40.  Voyageurs  National  Park— 

Minnesota 

41.  Bear  Paw  Battlefield.  Nez  Perce 
National  Historical  Park— Montana 

42.  Glacier  National  Park— Montana 
48.  (,reat  Basin  National  Park — Nevada 
44.  Aztec  Ruins  National  Monument- 

New  Mexico 

4.).  Bandelier  National  Monument _ 

New  Mexico 

48.  Carksbad  Caverns  National  Park- 
New  Mexico 

47.  Chaco  Culture  National  Hi.storic 

Park — New'  Mexicio 

48.  White  Sands  National  Monument— 
New'  Mexit.'o 

49.  Fort  .Stanw’ix  National  Monument- 
New  York 

80.  (heat  Smoky  Mountains  National 
Park — North  (hirolina/Tennes.see 
.)!.  (-uyahoga  Valiev  National  Park — 

Ohio 

82.  Hopew'ell  Culture  National 
Historical  Pmk— (3hio 
88.  (hiicka.saw'  National  Recreation 
Area — Oklahoma 
84.  John  Day  Fossil  Beds  National 
Monument — Oregon 
88.  Alibates  Flint  Quarries  National 
Monument — Texas 
.88.  Cuadalupe  Mountains  National 
Park— 'I’exas 

87.  Lake  Meredith  National  Recreation 
Area— Texas 

88.  Ebey's  Landing  National  Recreation 
Area — Wa.shington 

89.  Mt.  Rainier  National  Park— 

Wa.shington 

90.  Olympic  National  Park— 

Wa.shington 

91.  San  Juan  Islands  National  Historic 
Park — Washington 

92.  Whitman  Mission  National  Hi.storic 
.Site — Washington 

lh)r  (juestions  regarding  self- 

governance.  contact  Dr.  Patricia  Parker, 
-hief,  American  Indian  Liaison  Office, 
National  Park  Service  (Org.  2580,  9th 
Floor).  1201  Eye  Street  NW.. 
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Washington,  D(i  2()()0.5-59()5,  telephone: 
(202)  354-()9(i2,  fax:  (202)  371-0009. 

I'J.  Fish  and  Wildlife  Service 

( Sendee  j  Program  s 

The  ini.ssion  of  the  Service  is  to 
conserve,  jnotect,  and  enhance  fish, 
wildlife,  and  their  habitats  for  the 
continning  benefit  of  the  American 
peoj)le.  Friinarv  responsibilities  are  for 
migratory  birds,  endangered  species, 
freshwater  and  anadromous  fisheries, 
and  certain  marine  mammals.  The 
Service  also  has  a  continning 
cooperative  relationship  with  a  number 
of  Indian  tribes  throughout  the  National 
Wildlife  Refuge  System  and  the 
Service’s  fish  liatcheries.  Any  self- 
governanc(!  tribe  may  contact  a  National 
Wildlife  Refuge  or  National  Fish 
Hatchery  directly  concerning 
participation  in  Service  programs  under 
the  Tribal  Self-Governance  Act.  This  list 
is  not  all-inclusive,  but  is  rejiresentative 
of  the  tyi)es  of  Service  programs  that 
may  he  eligible  for  tribal  jjarticipation 
through  an  annual  funding  agreement. 

1.  Subsistence  Rrograms  within  the 
Statt;  of  Alaska.  Evaluate  and  analyze 
data  for  annual  subsistence  regulatory 
c:ycles  and  other  data  trends  related  to 
subsistence  harvest  needs,  and  facilitate 
'I’rihal  Gonsultation  to  ensure  ANILCA 
Title  VII  terms  are  being  met  as  well  as 
activities  fulfilling  the  terms  of  Title  VIII 
of  ANIlXiA. 

2.  Technical  Assistance,  Restoration 
and  Gonservation.  Gonduct  })lanning 
and  implementation  of  population 
surveys,  habitat  surveys,  restoration  of 
s])ort  fish,  capture  of  depredating 
migratory  birds,  and  habitat  restoration 
activities. 

3.  Endangered  Species  Programs. 
Gonduct  activities  a.ssociated  with  the 
conservation  and  recovery  of  thrciatened 
or  endangered  species  protected  under 
the  Endangered  Species  Act  (ESA); 
candidate  species  under  the  ESA  may  he 
eligible  for  self-governance  funding 
agreements.  These  activities  may 
include,  hut  are  not  limited  to, 
cooperative  conservation  ])rograms. 
develo])ment  of  recovery  plans  and 
implementation  of  njcoverv  actions  for 
threatened  and  endangered  species,  and 
implementation  of  status  surveys  for 
high  priority  candidate  species. 

4.  Education  Programs.  Provide 
.services  in  interpretation,  outdoor 
classroom  instruction,  visitor  center 
operations,  and  volunteer  coordination 
both  on  and  off  national  Wildlife  Refuge 
lands  in  a  variety  of  communities,  and 
assist  with  environmental  education 
and  outreach  efforts  in  loi;al  villages. 

5.  Environmental  Gontaminants 
Program.  Conduct  activities  associated 
with  identifying  and  removing  toxic 


chemicals,  which  help  ])revent  harm  to 
fish,  wildlife  and  their  habitats.  'I’he 
activities  rexjuired  for  environmental 
contaminant  management  may  include, 
hut  are  not  limited  to,  analysis  of 
pollution  data,  nnnoval  of  underground 
storage  tanks,  specific  cleanu]) 
activities,  and  field  data  gathering 
efforts. 

(i.  Wetland  and  Habitat  Conservation 
Restoration.  Provide  servieexs  for 
construction,  planning,  and  habitat 
monitoring  and  activities  as.sociated 
with  conservation  and  restoration  of 
wetland  habitat. 

7.  Fish  Hatchery  Operations.  Cionduct 
activities  to  recover  acpiatic  species 
listed  under  the  Endangered  Species 
Act.  restore  native  acpiatic  populations, 
and  jirovide  fish  to  benefit  Tribes  and 
National  Wildlife  Refuges  that  may  he 
eligible  for  a  self-governance  funding 
agreement.  Such  activities  may  include, 
hut  are  not  limited  to:  Taking,  rearing 
and  feeding  of  fi.sh,  disease  treatment, 
tagging,  and  clerical  or  facility 
maintenance  at  a  fi.sh  hatchery. 

8.  National  Wildlife  Refuge 
Operations  and  Maintenance.  Gonduct 
activities  to  assist  the  National  Wildlife 
Refuge  System,  a  national  network  of 
lands  and  waters  for  conservation, 
management  and  restoration  of  fish, 
wildlife  and  jilant  re.sources  and  their 
habitats  within  the  United  Slates. 
Activities  that  may  he  eligible  for  a  self- 
governance  funding  agreement  may 
include,  hut  are  not  limited  to: 
Gon.struction,  farming,  conce.ssions, 
maintenance,  biological  program  efforts, 
habitat  management,  fire  management, 
and  implementation  of  comprehensive 
con.servation  planning. 

Locations  of  Refuges  and  Hatcluiries 
With  Glose  Proximity  to  Self- 
Governance  Tribes 

The  Service  develo])ed  the  list  below 
ba.sed  on  the  proximity  of  identified 
self-gov(!rnance  tribes  to  Service 
facilities  that  have  components  that  may 
he  suitable  for  contracting  through  a 
self-governance  funding  agreement. 

1.  Alaska  National  Wildlife  Refuge.s — 

Alaska 

2.  Alchesay  National  Fish  Hatchery — 

Arizona 

3.  Humholdt  Hay  National  Wildlife 

Refuge — ( ialifornia 

4.  Kootenai  National  Wildlife  Refuge — 

Idaho 

5.  Agassiz  National  Wildlife  Refuge — 

Minnesota 

6.  Mille  Lacs  National  Wildlife  Refuge — 

Minnesota 

7.  Rice  Lake  National  Wildlife  Refuge — 

Minnesota 

8.  National  Bison  Range — Montana 


9.  Ninei)i})e  National  Wildlife  Refuge; — 

Montana 

10.  Pablo  National  Wildlife  Refuge— 

Montana 

11.  Seepioyah  National  Wildlife 

Refuge — Oklahoma 

12.  Tishomingo  National  Wildlife 

Refuge; — Oklahe)ma 

13.  Banelon  Marsh  National  Wilellife 

Re;fuge; — Washington 

14.  Dunge;ne;.ss  National  Wilellife; 

Refuge; — Washi  ngton 

15.  Makah  National  Fish  Hatche;ry — 

Washingte)!! 

10.  Nisepially  National  Wilellife 
Refuge; — Washington 

17.  Quinaidt  National  Fi.sh  Hatche;rv — 

Washington 

18.  San  Juan  Islanels  National  Wilellife 

Refuge; — Washington 

19.  Tamarae;  Natie)nal  Wilellife;  Refuge — 

Wi.sconsin 

For  epiestiems  re;gareling  self- 
ge)ve;rnane:e;,  e:e)ntae:t  Patrie;k  Durham, 

Fish  anel  Wilellife;  Service;  (MS-33()), 

4401  N.  k’airfax  Drive,  Arlington.  VA 
22203,  telephone;  (703)  358-1728,  fax: 
(703) 358-1930. 

F.  Eligible  IJ.S.  Geological  San'ev 
(IJSGS)  Programs 

The;  mi.ssiem  e)f  the  IISGS  is  te;  e:e)lle;e:t, 
analyze,  anel  proviele  informatie)n  eni 
l)iole)gy,  ge;ole)gy,  hydroleegy.  anel 
ge;e)graphy  that  ce)ntril)ute;.s  to  the;  wise 
management  of  the;  Nation’s  natural 
re;soure;e;s  anel  te;  the;  health,  safety,  anel 
well-being  of  the;  Ame;rie:an  pe;ople;.  This 
informatie)!!  is  usually  publicly  available 
anel  ine;luele;.s  maps,  elata  ha.ses,  anel 
ele;.se:rij)tie)n.s  anel  analy.ses  of  the  wate;r, 
|)lant.s,  animals,  energy,  anel  mine;ral 
re;.soure:e;.s.  lanel  .surfae:e.  underlying 
geoleegic  structure,  and  elynamic 
proe:e.s.se;.s  of  the  earth.  The;  IJSGS  elejes 
ne)t  manage;  lanels  or  re;.soure;e;.s.  Self- 
governance  tribes  may  potentially  assist 
the  IJSGS  in  the  elata  aexjuisition  anel 
analysis  e;ompone;nt.s  of  its  ae;tivitie;.s. 

For  epie;stie)n.s  re;garding  self- 
ge)ve;rnane:e;,  e:emtae;t  Kaye;  Ge)e)k,  II.S. 
Ge;e)le)gie;al  Surve;y,  12201  Sunrise  Valley 
Drive,  Reston,  YA  20192,  telephone: 
(703)  048-7442,  fax:  (703)  048-7451. 

G.  Eligible  Office  of  the  Special  Trustee 
for  American  Indians  (OST)  Programs 

The;  De;partme;nl  e)f  the;  Interieir  has 
responsibility  fe)r  what  mav  he;  the; 
large.st  lanel  tru.st  in  the;  world. 
appre)ximately  50  million  acre;.s.  OST 
e)ve;r.se;e;s  the;  manage;me;nt  of  Inelian  trust 
asse;ts,  ine:lueling  ine;ome;  ge;ne;rate;el  from 
le;a.sing  anel  othe;r  e;onnne;re:ial  ae:tivitie;s 
em  Inelian  tru.st  lanels,  by  maintaining. 
inve;.sting  anel  elishursing  Inelian  tru.st 
finane:ial  assets,  anel  repe)rting  e)n  these 
tran.sae:tion.s.  The  mission  of  the;  OST  is 
te)  serve  Inelian  e:e)mmunitie;s  by 
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fulfilling  Indian  fiduciary  tru.st 
ro.spon.sihilitios.  3'hi.s  i.s  to  bo 
accomplishod  through  tho 
imploniontation  of  a  Coui|)r(;hon.sivi! 
Trust  Managoinont  Plan  ((ri'M)  that  is 
(losignod  to  inijjrovo  trust  honoficiary 
.sorvicos,  owiKashi])  infonnation, 
managoinont  of  trust  fund  assots,  and 
.solf-govornanco  activitios. 

A  triho  oporating  undor  solf- 
govornanco  may  includo  tho  following 
programs,  sorvicos,  functions,  and 
activitios  or  portions  thoroof  in  a 
funding  agroomont; 

1 .  Bonoficiarv  Procossos  Ih'ogram 
(Individual  Indian  Monoy  Accounting 
Tochnical  Functions). 

2.  Aj)])raisal  Sorvicos  Program.  Trihiis/ 
consortia  that  currontly  jiorform  those 
])rograms  undor  a  solf-govornanco 
funding  agroomont  with  tho  Office  of 
S(df-Covornanco  may  negotiate;  a 
separate  momorandum  of  understanding 
(MOII)  with  OST  that  outlines  tho  roles 
and  ro.spon.sihilitios  for  managoinont  of 
those  programs. 

rho  MOIJ  hotw(;on  tho  triho/ 
consortium  and  OS'P  outlines  tho  roles 
and  ros])onsihilitio.s  for  tho  ])orformanc(; 
of  tho  O.S'r  program  hy  tho  triho/ 
consortium.  If  those  roles  and 
ro.spon.sihilitios  are  already  fully 
articulated  in  tho  existing  funding 
agroomont  with  tho  lllA.  an  MOU  is  not 
noco.ssary.  To  tho  extent  that  tho  parties 
desire  specific  |)rogram  standards,  an 
MOD  will  ho  negotiated  heitwoon  tho 
triho/consortium  and  O.ST,  which  will 
ho  hinding  on  both  parties  and  attached 
and  incorporated  into  tho  BIA  funding 
agroomont. 

If  a  triho/consortium  elocidos  to 
assume  tho  operation  of  an  OST 
program,  tho  now  funding  for 
performing  that  jirogram  will  come  from 
OST  Jirogram  dollars.  A  trihii’s  nowly- 
assumod  ojioration  of  tho  OST 
j)rogram(s)  will  ho  rofloctod  in  tho 
triho’s  funding  agroomont. 

For  (jiiostions  regarding  solf- 
govornanco.  contact  Loo  Frazier, 

Program  Analyst.  Office  of  Fxtornal 
Affairs,  Office  of  tho  .Sjiocial  Trustee  for 
American  Indians  (MS  ."iMO — M113), 

1849  0  .Street  NW..  Washington.  IX] 
2()24()-()()()l .  jihono;  (202)  208-7.')87. 
fax;  (202)  208-7.')4.'). 

IV.  Programmatic  Targets 

During  Fiscal  Year  2013,  ujion  roijiuist 
of  a  solf-govornanco  triho,  each  non-BlA 
huroau  will  negotiate  funding 
agroomonts  for  its  oligihlo  jirograms 
h(;yond  those  already  negotiated. 
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Ken  Sala/.ar, 

Sarralan'. 
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BILLING  CODE  4310-P 

DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

[FWS-R1-ES-2012-N199; 

FXES1 1 1 301 00000C2-1 23-FF01 EOOOOO] 

Endangered  and  Threatened  Wildlife 
and  Plants;  Recovery  Plan  for  the 
Columbia  Basin  Distinct  Population 
Segment  of  the  Pygmy  Rabbit 
(Brachylagus  idahoensis) 

AGENCY:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Notice  of  documont  availahility. 

SUMMARY:  Wo,  tho  U.S.  Fish  and 
Wildlife  .Service,  announce  the 
availahility  of  the  ajijiroved  Recovorv 
Plan  for  the  (]ohunhia  Basin  Distinct 
Pojndation  .Segment  of  the  Pygmy 
Ralihit  [Brachvhigiis  iddhotmsis).  Tin; 
recovery  jilan  includos  rocovory 
ohjoctivos  and  criteria  and  jiniscrihos 
sjiocific  rocovory  actions  considered 
nocossary  to  achieve  dowidisting  of  tho 
jiojiulation  from  ondangorod  to 
throaloiuid  .status  on  the  Federal  List  of 
Endangered  and  'I'lireatened  Wildlife 
and  I^lants. 

ADDRESSES:  An  electronic  cojiy  of  the 
recovery  jilan  i.s  available  at  http:// 

U’U'U'.  f\\’s.oov/dn(i(niger(:(i/sj)d(:i(:s/ 
tvcovdry-plans.htinl  and  http:// 
\\'\v\\’.f\\’s.<>()v/p(i(:ific/a(:()S(U'\'i(:ds/ 
enchingdr<;d/rd(:ovdiv/i)hins.ht]]il.  (]o])ie.s 
of  the  recovery  |)lan  an;  also  available 
hy  ro(jue.sl  from  tho  U..S.  Fish  and 
\Vildlife  .Service,  Eastern  Washington 
Field  Office.  11103  Ea.st  Montgomery 
Drive,  .S|)okane,  Washington  9920() 
(jdiono:  .'>09-H91-()839).  Printed  cojiios 
of  the  r(;covorv  |)lan  will  he  available  for 
(listrihntion  within  4  to  0  weeks  of 
jjuhlication  of  this  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 

Chris  Warn;!!,  Fish  and  Wildlife 
Biologist,  at  tin;  above  .S])okane  inldr(;s.s 
and  tele])hone  numher. 

SUPPLEMENTARY  INFORMATION:  We 
announce  tin;  availahility  of  the 
a])])roved  Recovery  Plan  for  tho 
Columhia  Basin  Di.stinct  Pojjulation 
.Segment  of  tho  Pygmy  Rabbit  (C]olumhia 
Basin  ])ygmy  nihhit). 

Background 

Recovery  of  ondangorod  or  throat(;nod 
animals  and  ])lants  i.s  tho  ])rimary  goal 
of  tho  En(hmger(;(l  .S])ocie.s  Act  (Act)  of 
1973,  as  amended  (18  D..S.C.  I.'j31  at 


scH].).  Recovery  means  im])rovemont  of 
the  stiitus  of  a  li.stod  sjjecies  to  the  j)oint 
at  which  li.sting  it  is  no  longer  re(]uir(;d 
und(;r  the  criteria  set  forth  in  .section 
4(ii)(l)  of  tin;  Act  and  its  im])lonn;nting 
regulations  at  IX)  (]FR  424.  Tho  Act 
n;(]uiros  tho  dovolo|)mont  of  rocovory 
|)lans  for  ondangorod  or  throatonod 
sj)ocios  unlo.ss  such  a  jilan  would  not 
jjromoto  tho  conservation  of  tho  sj)ocios. 
R(;cov(;ry  ])lan.s  ln;lj)  guide;  the  r(;covery 
effort  hy  ])re.scrihing  actions  consi(len;d 
necessary  for  the  conservation  of  the 
si)ecio.s,  establishing  criteria  for 
downlisting  or  delisting  listed  .s|)ocies. 
and  estimating  time  and  cost  for 
im])l(;menting  the  measures  nood(;d  for 
r(;covory. 

In  2007  we  devolojied  a  draft  recovery 
j)lan  (Draft)  for  tho  Columhia  Basin 
jn'gmy  rabbit  in  coordination  with  the 
Columhia  Basin  Pygmy  Rabbit  Recovery 
Team,  which  included  rejjre.sentatives 
from  two  U..S.  Dejiartment  of  the  Interior 
hureaus  (Fish  and  Wildlife  .Service  and 
Bureau  of  Land  Managoinont),  one  D..S. 
Dejiartment  of  Agriculture  huroau 
(Natural  Resourc(;s  Conservation 
.Service),  two  .State  agencies 
(Washington  Dejiartment  of  Fish  and 
Wildlife  and  Washington  Dejiartment  of 
Natural  Re.sources),  Washington  .State 
Dniversity,  The  Nature  Conservancy, 
Oregon  Zoo,  Foster  (irook  (kinservation 
District,  and  several  adjunct  oxjiert 
contrihutors.  In  order  to  address 
available  now  information,  ongoing 
imjdoniontation  of  adajitivo 
maiiiigomont  measures,  and  jirescrihed 
changes  to  sjiec;ifit:  actions  dofiiKid  in 
tho  Draft,  we  develojiod  an  amendment 
to  the  draft  recovery  jilan  (Amendment) 
for  the  (kdumhia  Basin  jivgmy  rabbit  in 
2011.  .Several  of  the  above  recovery 
team  momhors  also  contributed  to 
dovelojnnent  of  the  Amendment  and  the 
final  ajijiroved  recovery  jilan. 

Section  4(11  uf  the  Act  requires  jnihlic 
notice  and  an  ojijiortunity  for  jiuhlic 
review  and  comment  during  recovery 
Jilan  devolojnneiit.  From  .Sejitenih(;r  7 
through  November  0,  2007,  wo  jirovided 
tho  Draft  to  tho  jiuhlit:  and  solicited 
comments  (72  FR  .'51401).  From  June  29 
through  August  29,  2011,  we  jirovidiid 
the  AiiiendiiKint  to  tho  jiuhlic  and 
.solicit(;d  comments  (70  FR  38203).  Wi; 
considered  all  information  we  received 
during  the  jiuhlic  comment  jieriods, 
along  with  comments  solicited  from 
exjiort  jioor  revi(;wors,  ami  have 
summarizod  that  information  and  onr 
nisjionses  to  comments  in  an  ajijiondix 
to  the  final  recovery  jilan.  We  welcome 
continuing  comment  on  the  recovery 
Jilan,  and  we  will  c;on.sider  all 
suhstantive  comments  on  an  ongoing 
basis  to  inform  the  imjdementation  of 
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recovery  activities  and  future  ii])dates  to 
tlu)  recovery  plan. 

Large-scale  loss  and  fragmentation  of 
native  shrub  steppe  habitats,  jjriinarilv 
for  agricultural  development,  likely 
played  a  ])rimary  role  in  the  long-term 
decline  of  the  (iohnnhia  Basin  pygmy 
rabbit.  By  2001 ,  the  (iohunhia  Basin 
pygmy  rabbit  was  imminently 
threatened  by  its  small  jjopulation  size, 
lo.ss  of  genetic  diversity,  and  inbreeding 
depression,  coupled  with  a  lack  of 
suitable  protected  habitats  in  the  wild. 

To  varying  degrees,  these;  influences 
continue  to  impact  the  (Columbia  Basin 
l)ygmy  rabbit. 

The  Washington  nej)artment  of  Fish 
and  Wildlife  began  a  captive  breeding 
])rogram  for  the  Columbia  Basin  pygmy 
rabbit  in  2001  and  an  intercross 
breeding  strategy  in  2003.  Due  to  severe 
inbreeeling  depression  in  the  purebred 
captive  animals,  intercross  breeding  was 
conducted  to  facilitate  genetic 
restoration  of  the  Columbia  Basin 
])ygmy  rabbit,  and  is  considered 
essential  for  r(;covery  efforts.  Intercross 
breeding  was  accomplished  through 
carefully  controlled  matings  between 
the  founding  ])urebred  Columbia  Basin 
animals  ami  ])ygmy  rabbits  of  the  same 
taxonomic  classification  from  a  iliscrete 
po])ulation  in  Idaho.  The  best  known 
wild  subi)opulation  of  pygmy  rabbits 
within  the  Columbia  Basin  was 
(;xtirjiated  by  early  21)04,  altbougb  other 
wild  subpopulations  may  still  exist  on 
lands  that  have  not  yet  been  .survey(;d. 

In  March  of  2007,  20  captive-bred, 
intercrossed  ])vgmy  rabbits  were 
reintroduced  to  habitats  historically 
occu])ied  by  the  species  in  the  Columbia 
Basin  of  central  Washington.  Through 
monitoring  it  was  determined  that  these 
captive-bred  animals  experienced  very 
high  mortality  over  the  first  several 
weeks  following  tb(;ir  release,  and  none 
are  believed  to  have  survived.  Following 
the  ilevelopment  and  implementation  of 
ajjprojjriate  adajjtive  management 
measures,  reintroduction  efforts  were 
re.sumed  in  the  summer  of  2011.  The 
new  measures  that  have  been 
implemented  include  additional 
relea.ses  of  the  captive-bred  intercrossed 
jjygmy  rabbits,  the  c:apture  and 
translocation  of  wild  pygmv  rabbits 
from  jjopulations  outside  of  the 
Columbia  Basin  for  inclusion  in  the 
reintroduction  program,  initiation  of 
j)artially  controlled  field-bre(;ding 
efforts,  and  improved  j)rotective 
measures  during  releases.  As  these  new 
measures  have  been  implemented,  the 
need  for  continuing  captive  breeding 
efforts  has  steadilv  diminished,  and 
caj)tive  breeding  o])erations  at  the  three 
cooperating  facilities  were  discontinued 
by  the  end  of  July  2012. 


The  recovery  plan  i)re.scril)(;s  a  phased 
a])])roacb  for  recovery:  (1)  Removal  or 
abatement  of  imminent  threats  to  the 
j)opulation  and  potentially  suitable 
sbrub-st(;ppe  habitats  in  the  Columbia 
Basin;  (2)  reestal)bsbm(;nt  of  an 
a])pro|)riate  numl)(;r  and  distribution  of 
free-ranging  subpopulations  over  the 
near  term;  and  (3)  e.stablisbment  and 
])rotection  of  a  sufficiently  resilient, 
free-ranging  population  that  would  be 
expected  to  withstand  fore.seeal)le  long¬ 
term  tbn;ats.  This  recovi;ry  strategy  is 
oriented  to  dynamic  adaj)tive 
management  of  the  Columbia  Basin 
pygmy  rabbit  and  its  habitat,  consistent 
with  the  Service’s  Strategic  Habitat 
Conservation  process,  which  calls  for  an 
iterative  prot;ess  of  biological  planning, 
con.servation  design,  con.servation 
delivery,  and  monitoring  and  research. 
The  biological  i)lanning  and 
con.servation  design  set  forth  in  this 
recovery  plan  lay  out  the  criteria  for 
rec:overy  and  identify  localities  for 
im])lementing  actions,  while  the 
recovt;rv  actions  describe  a  ])rocess  for 
implementing  conservation  on  the 
ground,  outcome-ba.sed  monitoring  to 
asse.ss  success,  and  ongoing  assumption- 
driven  research  to  te.st  biological 
hypotheses  im])ortant  to  management. 

To  facilitate  this  strategy,  specific  near- 
term  (i.e.,  2012  to  2021)  and  more 
general  long-term  objectives  and  criteria 
have  been  established.  In  addition, 
revised  im])lementation  schedules  will 
be  develo])ed,  as  nece.ssarv,  to  reflect  the 
knowledge;  gained,  accomplishments 
met,  potential  future  con.straints 
encountered,  and  consequent 
refinements  to  near-term  recov(;rv 
objectives,  criteria,  and/or  actions  as 
recovery  jjrogresses. 

Authcirity:  'I’ln;  aulliorily  for  lliis  action  is 
section  4(f)  of  the  Endangered  ,S))ecies  Act. 
l(i  II.S.C.  i.5;).3(n. 

Hated:  December  11, 2012. 

Richard  R.  Hannan, 

Acliii<>  Ui^gional  IJiivcIor.  Pacific  Uegion,  U.S. 
Pish  and  Wildlife  Service. 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

[FWS-R6-ES-201 3-N009;  FF06E16000- 
123-FXES11 130600000D2] 

Endangered  and  Threatened  Wildlife 
and  Plants;  Enhancement  of  Survival 
Permit  Application;  Draft  Black-Footed 
Ferret  Programmatic  Safe  Harbor 
Agreement  and  Environmental 
Assessment;  Reopening  of  Public 
Comment  Period 

agency:  Fish  and  Wildlife  Survicu, 
Interior. 

ACTION:  Notice  of  availability;  reopening 
of  comment  period. 

SUMMARY:  We,  the  U.S.  Fish  and 
Wildlife  Service  (Service),  are  reopening 
the  public  comment  period  for  an 
application  from  the  Black-foot(;d  Fern;t 
Rec;overy  Implementation  Coordinator 
for  an  enhancement  of  survival  piirmit 
under  the  Endangered  S]i(;cies  Act  of 
1973,  as  amended  (ESA).  The 
documents  available  for  jiublic  review 
are  a  draft  programmatic  Safe  Harbor 
Agreement  (Agreement)  to  reintroduce 
the  federally  endangered  black-footed 
ferret  on  properties  of  voluntary 
jiarticipants  across  the  sjiecies’  range  to 
further  recovery  of  this  sjiecies  and  a 
draft  environmental  assessment  (EA) 
pursuant  to  the  National  Environmental 
i^)bcy  Act  (NEFA).  If  you  have 
previously  submitted  comments,  jilease 
do  not  resubmit  them,  becau.se  we  have 
already  incorporated  them  in  the  public 
record  and  will  fully  consider  them  in 
our  final  decision. 

DATES:  Written  comments  must  be 
submitted  by  February  22,  2013. 
ADDRESSES:  Send  comments  by  U.S. 
mail  to  Kimberly  Tainkun,  U.S.  P'isb  and 
Wildlife  Service,  National  Black-footed 
F'erret  Con.servation  Center,  P.O.  Box 
190,  Wellington.  CO,  80.549-0190,  or  via 
email  to  Fen'etSHA@f\vs.gov.  You  also 
may  send  comments  by  facsimile  to 
(970)  897-2732.  Tlu;  draft  Agreement 
and  EA  are  available  on  the  Black- 
Footed  Ferr(;t  Recovery  Program  Web 
site  at  hltp://\nv\v.bl(ickfo()te(iferret. 
org/.  You  also  may  review  cojjies  of 
tbe.se  documents  during  regular 
business  hours  at  the  National  Black¬ 
footed  Ferret  Conservation  Center 
(P’erret  Center),  19180  North  East 
Frontage  Road  Carr,  CO,  80012-9719.  If 
vou  do  not  have  access  to  the  Web  site 
or  cannot  visit  our  office,  you  may 
r(;(jue.st  co])ies  by  telephone  at  (970) 
897-2730  ext.  238  or  by  letter  to  tbe 
Ferr(;t  Center. 

FOR  FURTHER  INFORMATION  CONTACT:  Pete 
Cober,  Black-footed  Ferret  Recovery 
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Coordinator,  l).S.  Fish  and  Wildlife 
S(!rvi(;e,  (970)  897-2730  ext.  224: 

SUPPLEMENTARY  INFORMATION:  On 
Deciiinher  19.  2012,  we  published  a 
Federal  Register  nolice  (77  FR  7.518.5) 
announcing  the  availability  of  the  draft 
Agre(!inent  and  EA  for  public  review  for 
30  days.  j)ursuant  to  the  ESA  (10 

I. 531  (?/  s(i(].).  We  are  j)roviding  the 
])ul)lic  more  time  to  review  these 
documents  by  reopening  the  imhlic 
comment  jieriod  for  another  30  days  in 
resj)on.se  to  nupiesls  from  the  American 
Farm  Bureau  Federation,  II. S.  Senators 
Max  Baucus  and  jon  Tester  from 
Montana.  IJ.S.  Senators  Fat  Roberts  and 
jerry  Moran  from  Kansas,  and 
C.ongressman  Tim  Huelskani])  from 
Kansas.  We  agree?  with  the  requesters 
that  the  additional  time  is  needed  to 
review  the  documents  due  to  the  scojie 
and  complexity  of  the  Agreement  and 
Ixicau.se  the  holidays  occurred  during 
the  first  comment  jieriod. 

For  background  and  more  information 
on  the  draft  Agreement  and  EA.  .see  our 
Ilcicemher  19,  2012,  notice  (77  FR 
7.518.5).  For  inibrmation  on  where  to 
view  the  documents  and  how  to  submit 
comments.  ))lea.se  .see  the  ADDRESSES 
.section  above. 

Fiiblic  Availability  of  Comments 

Before  including  your  address.  ])hone 
number,  email  address,  or  other 
pijrsonal  identifying  information  in  your 
comment,  you  should  he  aware  that 
your  entire  comment — including  vour 
])ersonal  identifying  information — may 
he  made  j)ui)licly  available  at  any  time. 
While  you  may  ask  us  in  your  comment 
to  withhold  your  jjersonal  identifying 
information  from  public  review,  we 
cannot  guarantee  that  we  will  he  able  to 
do  so. 

Authority 

We  jjrovide  this  notice  under  .section 
l()(c)  of  the  Endangered  S])ecies  Act  (18 

II. ,S.(k  1.531  et  sfi(j.)  and  its 
imj)lementing  regulations  (50  CFR 
17.22)  and  the  National  Environmental 
Folicy  Act  (NEFA)  (42  U.S.C.  4371  e/ 
sfHj.)  and  its  implementing  regulations 
(40  CFR  1.500.0). 

Datcul:  |amiarv  1.5.  201  :i. 

Nficliael  'lliahault, 

Acliufi  lidf^ioiuil  Diivctar — iV.o/ogicu/ 
.S'e/vice.s’.  \iounUiin-Praiii(‘  /tegiu/j.  Daiivcr. 
(k)l(mi(ln. 

It  K  Doc.  2()i:i-()12()2  Filod  l-22-i:i;  H:4.5  anil 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Renewal  of  Agency  Information 
Collection  for  Energy  Resource 
Development  Program  Grants 

AGENCY:  Bur(;au  of  Indian  Affairs. 
Interior. 

ACTION:  Notice  of  recpiesl  for  comments. 

SUMMARY:  In  comi)liance  with  the 
Fa])erwork  Riiduc.tion  Act  of  1995,  the 
Assistant  Secretary — Indian  Affairs  is 
seeking  comments  on  the  renewal  of 
Office  of  Management  and  Budget 
(OMB)  approval  for  the  collection  of 
information  for  grants  under  the  Office 
of  Indian  Energy  and  Economic 
Develojnnent  Office’s  Energy  and 
Mineral  Develojnnent  Frogram 
authorized  by  C)MB  Control  Number 
1070-0174.  This  information  collection 
ex|)ire.s  Aj)ril  30,  2013. 

DATES:  Submit  comments  on  or  before 
March  25.  2013. 

ADDRESSES:  You  may  submit  comments 
on  the  information  collection  to 
Catherine  Freels,  II. ,S.  Dejiartimiiit  of  the 
Interior.  Office  of  Indian  Jinergy  and 
Economic  Develojiment,  800  .S.  Cav 
.Street,  .Suiti;  800,  Knoxville,  'fennessee 
37929:  (iinail:  (Aith(‘iine.Fivols@bi(i.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Catherine  Freels,  (805)  .545-4315, 
extension  23. 

SUPPLEMENTARY  INFORMATION: 

I.  Ab.stracI 

The  Energy  Folicy  Act  of  2005.  25 

II. .S.C.  3503  authorizes  the  Secretary  of 
the  Interior  to  jirovide  grants  to  Indian 
tribes  as  defined  in  25  U.S.C.  3501  (4)(A) 
and  (B). 

'Die  Office  of  Indian  Energy  and 
Economic  Development  (lEED) 
administers  and  manages  the  energy 
resource  develojunent  grant  program 
under  the  Energv  and  Minerals 
Develo])ment  Frogram  (EMDF). 

Congress  may  a])j)ro|)riate  funds  to 
EMDF  on  a  y(;ar-to-ycar  basis.  When 
funding  is  available,  lEED  may  .solicit 
jn’ojjosals  for  (;nergy  riisource 
develo])ment  jnojects  from  Indian  tribes 
for  use  on  Indian  lands  as  defined  in  25 
II..S.C.  3501.  'Fhe  jirojects  mav  he  in  the 
areas  of  exjiloration,  a.ssessment, 
(levelojjinenl,  feasibility,  or  market 
studies.  Indian  tribes  that  would  like  to 
aj)])ly  for  an  EMDF  grant  must  submit 
an  ajjjjlication  that  includes  certain 
information,  and  must  assist  lEED  hv 
))roviding  information  in  suj)])ort  of  anv 
National  Environmental  Folicy  Act 
(NEFA)  analyses. 


II.  Request  for  Comments 

The  Bureau  of  Indian  Affairs  (BIA) 
recjiiests  your  comments  on  this 
collection  concerning:  (a)  The  necessity 
of  this  information  collection  for  the 
])ro|)er  jierformance  of  the  functions  of 
the  ag(!ncy,  including  whiither  the 
information  will  have  ])ractical  utility: 

(h)  The  accuracy  of  the  agency’s 
estimate  of  the  burden  (hours  and  cost) 
of  the  collection  of  information, 
including  the  validity  of  the 
methodology  and  as.sumi)tions  used:  (c) 
Ways  we  could  enhance  the  (juality, 
utility,  and  clarity  of  the  information  to 
he  colhicted:  and  (d)  Ways  we  could 
minimize  the  burden  of  the  collection  of 
the  information  on  the  re.sj)ondents. 

Fleasc;  note  that  an  agency  may  not 
conduct  or  sponsor,  and  an  individual 
need  not  re,s|)ond  to,  a  collection  of 
information  unless  it  has  a  valid  OMB 
Control  Number. 

It  is  our  jjolicy  to  make  all  comments 
available  to  the  |)uhlic  for  review  at  the 
location  listed  in  the  ADDRESSES  section. 
Before  including  your  address,  |)hone 
number,  email  address  or  other  jjersonal 
identifving  information  in  your 
comment,  you  should  he  aware  that 
your  entire  comment — including  your 
|)ersonal  identifying  information — mav 
he  made  ))uhlicly  available  at  any  time. 
While  you  can  ask  us  in  your  comment 
to  withhold  your  jiersonal  identifying 
information  from  |)uhlic  review,  we 
cannot  guarantee  that  we  will  he  able  to 
do  .so. 

III.  Data 

OMB  (A)ntml  Nuinbfir:  1070-01 74. 

'ritle:  Energy  and  Mineral 
D(!velo]mi(;nl  Frogram  Crant 
.Solicitation. 

Brinf  Description  of  C.oilcciion:  Indian 
tribes  that  would  like  to  ajjjjly  for  an 
EMDF  grant  must  submit  an  a])])lication 
that  includes  certain  information.  A 
com])lete  a])])lication  must  contain  a 
current,  signed  tribal  resolution  that 
])rovide.s  .sufficient  information  to 
authorize  the  |)roject  and  com|)ly  with 
the  terms  of  the  grant:  a  ])ro]msal 
describing  the  j)lanned  activities  and 
deliverable  jiroducts:  and  a  detailed 
budget  estimate.  I'he  lEED  retpiinis  this 
information  to  ensure  that  it  ])rovide.s 
funding  only  to  those  jnojects  that  meet 
the  goals  of  the  EMDF  and  j)urj)oses  for 
which  Congress  jnovides  the 
aj)j)roj)riation.  lJj)on  accej)tance  of  an 
aj)j)lication,  a  tribe  must  then  submit 
OIK! — to  two — jKige  (juartcii'ly  j)rogr(!.ss 
rejjorts  summarizing  events, 
acconqjlishments,  j)rol)lem.s  and/or 
results  in  executing  the  j)rojei:t. 
Resjjon.se  is  recjuired  to  obtain  a  benefit. 

Type  of  Beview:  Extension  without 
change  of  currently  aj)jn()ved  collection. 
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Hcsjjondents:  F(;dorally  recognized 
Indian  tril)i;s  with  Indian  land. 

Niiniht;r  ol  5.5 

applicants  per  year;  18  projcict 
|)articipants  (;ach  year. 

FnHjiKuicy  of  Response:  Once  ]){!r  y(!ar 
for  a|)|)lications:  4  times  per  year  for 
progress  njports. 

Kstimoted  Time  per  Resi)onse:  40 
hours  per  a])])lication;  1.5  hours  j)er 
])rogress  report. 

Estimated  Tot(d  Annmd  Hour  Burden: 
2,308  hours  (2,200  for  a])])lications  and 
108  for  progress  riiports). 

Dalcul:  Jamiary  1,5,  2013. 
tohn  Ashley, 

Acting  Assistant  Director  for  Information 
Resources. 

|FK  Doc.  201 3-0 12.52  Filed  1-22-13:  H:45  iim| 
BILLING  CODE  4310-4M-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Notice  of  Deadline  for  Submitting 
Completed  Applications  To  Begin 
Participation  in  the  Tribal  Self- 
Governance  Program  in  Fiscal  Year 
2014  or  Calendar  Year  2014 

AGENCY:  Bureau  of  Indian  Affairs, 
Interior. 

ACTION:  Notice  of  application  deadline. 

SUMMARY:  In  this  notice,  the  Office  of 
.Self-Oovernance  (OSO)  estahlishes  a 
March  1, 2013,  deadline  for  Indian 
trihes/consortia  to  suhinit  completed 
applications  to  begin  particijiation  in 
the  tribal  self-governance  program  in 
fi.scal  year  2014  or  calendar  year  2014. 
DATES:  Comjileted  apjdication  jiackages 
must  he  received  by  the  Director,  Office 
of  Self-Governance,  by  March  1,  2013. 
ADDRESSES:  A])]ilication  packages  for 
inclusion  in  the  applicant  pool  should 
he  sent  to  Sharee  M.  Freeman,  Director, 
Office  of  Self-Governanc:e,  Deiiartment 
of  the  Interior.  Mail  Stop  355-G-SlB, 
1951  Gonsiitution  Avenue  N\V., 
Washington,  DG  20240. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Kenneth  D.  Reinfeld,  Office  of  Self- 
Governance,  Telephone  202-208-5734. 
SUPPLEMENTARY  INFORMATION: 

Under  the  Tribal  Self-Governance  Act 
of  1994  (Fill).  L.  103-413),  as  amended 
by  the  Fiscal  Year  1997  Omnibus 
Ap])ro])riation.s  Bill  (Pub.  L.  104-208), 
the  Director.  Office  of  Self-Governance 
may  select  up  to  50  additional 
j)artic:ipating  trihes/consortia  jier  year 
for  the  tribal  self-governance  program, 
and  negotiate  and  enter  into  a  written 
funding  agreement  with  each 
jjarticipating  tribe.  The  Act  mandates 


that  the  Secretary  submit  co|)ies  of  the 
funding  agreements  at  least  90  days 
before  the  ])ro])o.sed  effective  date  to  the 
ap])ropriate  committecLS  of  the  Gongress 
and  to  each  tribe  that  is  .served  hv  the 
Bureau  of  Indian  Affairs  (BIA)  agenev 
that  is  serving  the  tribe  that  is  a  jjartv 
to  the  funding  agreement.  Initial 
negotiations  with  a  trihe/consortium 
located  in  a  region  and/or  agency  whit:h 
has  not  iireviously  been  involved  with 
self-governance  negotiations,  will  take 
a])proximately  2  months  from  start  to 
finish.  Agreements  for  an  October  1  to 
Se])temher  30  funding  year  need  to  he 
signed  and  submitted  by  July  1. 
Agreements  for  a  )anuary  1  to  December 
31  funding  year  need  to  he  signed  and 
submitted  by  October  1. 

Purpose  of  Notice 

The  regulations  at  25  GFR  sections 
1000.10  to  1000.31  will  he  u.sed  to 
govern  the  application  and  selectitm 
])roc:e.ss  for  trihe.s/consortia  to  begin 
their  ])articipation  in  the  tribal  .self- 
governance  progiam  in  fi.scal  y(!ar  2014 
and  calendar  vear  2014.  Ap|)licant.s 
should  he  guided  by  the  reciuirements  in 
these  .suh])art.s  in  pre])aring  their 
a])plications.  Go])ies  of  these  suhparts 
may  he  obtained  from  the  information 
contact  person  identified  in  this  notice. 

Trihe.s/consortia  u'ishing  to  he 
considered  for  particij)ation  in  the  tribal 
self-governance  program  in  fi.scal  year 
2014  or  calendar  year  2014  mu.st 
resjjond  to  this  notice,  except  for  those 
trihes/consortia  which  are:  (1)  Gurrentlv 
involved  in  negotiations  with  the 
Department:  or  (2)  one  of  the  107  tribal 
entities  with  signed  agreements. 

Information  Collection 

This  information  collection  is 
authorized  by  OMB  Gontrol  Number 
1070-0143,  Tribal  Self-Governance 
Program. 

Dated;  )anuarv  14.  2013. 

Kevin  K.  Washluirn, 

Assistant  Secretary — Indian  A  ffairs. 

|FR  Ddc.  2(n:t-(n251  Filed  1-22-13;  «:45  am| 
BILLING  CODE  P 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[LLCA9300000;  LI  4300000;  EUOOOO;  CACA 
053961] 

Notice  of  Intent  To  Amend  the 
California  Desert  Conservation  Area 
Plan  and  Prepare  an  Associated 
Environmental  Assessment 

AGENCY:  Bureau  of  Land  Management, 
Interior. 


action:  Notice. 

SUMMARY:  In  compliance  with  the 
National  Environmental  Poliev  Act  of 
1989.  as  amended  (NEPA),  and  the 
Federal  Land  Policy  and  Management 
Act  of  1978,  as  amended  (FLPMA),  the 
Bureau  of  Land  Management  (BLM) 
Needles  Field  Office,  Needles, 

California  intends  to  prepare  an 
amendment  to  the  California  De.sert 
Conservation  Area  (CDCiA)  Plan  with  an 
associated  Environmental  Assessment 
(EA)  to  analyze  the  sale  of 
apjiroximately  133  acres  of  public  land 
and  by  this  notice  is  announcing  the 
beginning  of  the  .scojiing  process  to 
solicit  public  comments  and  identify 
issues. 

DATES:  This  notice  initiates  the  public 
scoping  process  for  the  C>D(,’A  Plan 
amendment  with  associated  HIA. 
Comments  on  issues  may  he  submitted 
in  writing  until  February  22.  2013.  The 
BLM  does  not  plan  to  hold  any  scojiing 
meetings  for  this  plan  amendment.  In 
order  to  he  included  in  the  analysis,  all 
comments  mu.st  he  received  prior  to  the 
clo.se  of  the  3()-dav  scoping  period.  We 
will  provide  additional  opportunities 
for  public  |)artici})ation  as  apiiropriate. 
ADDRESSES:  You  may  submit  comments 
on  issues  and  planning  criteria  related 
to  the  CDCA  Plan  amendment  and 
associated  EA  by  any  of  the  following 
methods: 

•  Email:  gme(:kfes.sel@I)lm.gov. 

•  Eax:  780-328-709?). 

•  Mail:  Raymond  Lee.  BLM  Needles 
Field  Manager.  1303  S.  Highwav  95. 
Needles.  CA  ?)2383. 

Documents  pertinent  to  this  ])ro])o.sal 
may  he  examined  at  the  Needles  Field 
Office,  1303  S.  U.S.  Highway  95, 
Needles.  CA  92383. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  R.  Meckfessel,  Planning  and 
Environmental  Goordinator.  BLM 
Needles  Field  Office,  telephone  780- 
328-7008:  address  1303  S.  U.S. 

Highway  95,  Needles.  GA  92383:  email 
gmeckfessel@hlm.gov.  You  may  also 
request  to  have  your  name  added  to  our 
mailing  list.  Persons  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  mav  call  the  Federal  Information 
Relay  Servic(;  (FIRS)  at  1-800-877-8339 
to  contact  the  above  individual  during 
normal  business  hours.  'I'he  FIRS  is 
available  24  hours  a  day,  7  days  a  week, 
to  leave  a  message  t)r  (luestion  with  the 
above  individual.  You  will  receive  a 
reply  during  normal  husine.ss  hours. 
SUPPLEMENTARY  INFORMATION:  The  BLM 
is  i)roviding  notice  that  the  BLM 
Needles  Field  Office.  Needles. 

California  intends  to  prepare  an 
amemhnent  to  the  1980  CDCA  Plan  with 
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an  a.ssociated  EA;  announces  the 
iM^ginning  of  the  .scoping  ])roce.ss:  and 
seeks  public  inj)ut  ou  i.ssues  and 
])lanning  criteria.  The  planning  area  is 
located  in  San  Bernardino  (ionnty. 
(California  and  encoin|)asses  the  133.10 
acres  of  ])nl)lic  land  that  has  been 
identified  for  ])ossihle  direct  .sale.  The 
BLM  has  rec(;ived  a  nupiesl  from  the 
Stale  of  (California  to  purchase  the 
following  j)nhlic  land: 

San  Bernard  inn  Meridian 

T.  Ki  N..  R.  14  E.. 

1 1.  let  1; 

Sec;.  12.  lots  2.4.  (i.  9.  11.  and  14: 

.Sccc.  i:i.  let  2: 

.Sc!(;.  14.  lots  1.4.  7.  11.  and  12: 

.Sch:.  23.  lots  3.  (i.  9.  and  11. 

The  anuc  desi:ril)(!d  containing  133.19  acrccs 
lii!s  entirelv  in  San  llcirnardino  (Conntv. 
(California. 

The  State  of  (California  wishes  to 
purchase  the  ])nhlic  lands  de.si:ril)ed 
above  for  a  point  of  entry  facility  for 
agricultural  and  commercial  vehicle 
in.spec:tion.s.  The  public  lands  de.scrihed 
above  were  not  specifically  identified 
for  sale  in  the  (CIKCA  Plan,  as  aimmded. 
and  a  j)lan  amendment  is  therefore 
rcHjnirtHl  to  jirocess  a  dircjct  sale.  'I’he 
pnrpo.se  of  the  jnihlic  .sc:oping  jnocess  is 
to  determine  relevant  i.ssues  that  will 
influence  the  .scope  of  the 
(mvironmenlal  analysis,  incinding 
alternatives,  and  guide  the  planning 
process. 

The  BLM  antici|)ate.s  that  the  EA  will 
consider  both  a  ])lan  amendment  and 
the  subsequent  sale  of  the  land  and  has 
identified  local  land  n.ses  and  input 
from  local  governments  as  the  j)rimary 
jtreliminary  issue  of  concern.  The  BLM 
anticipates  that  the  EA  will  include,  at 
a  minimum,  input  from  the  disciplines 
of  land  n.se  planning,  hiologv  and 
archaeology.  This  plan  amendment  will 
he  limited  to  an  analysis  of  whether  the 
public  lands  described  above  meet  the 
crit(!ria  for  sale  in  FLPMA  at  Section 
203(a)(3).  which  states,  "disposal  of 
such  tract  will  serve  important  j)nhlic 
objectives."  which  is  the  planning 
criteria  for  this  amendment. 

Yon  mav  submit  comments  on  is.snes 
and  planning  criteria  in  writing  to  tin; 
BLM  using  one  of  the  methods  listed  in 
the  ADDRESSES  section  above.  To  he 
most  helpful,  yon  shonhl  submit 
comments  hv  the  clo.se  of  the  30-dav 
scoping  period.  'I’he  BLM  will  use  the 
NEPA  public  partici])ation  recinirements 
to  assi.sl  the  agency  in  satisfying  the 
public  involvement  recpiirements  under 
Section  100  of  the  National  Historic 
Pre.servalion  Act  (NHPA)  (10  IJ.S.C. 
470(f))  pursuant  to  30  (T’R  800.2(d)(3). 
The  information  about  historic  and 


cultural  resourctis  within  the  area 
potentially  affected  by  the  proposiid 
action  will  assist  the  BLM  in  identifying 
and  evaluating  im])act.s  to  such 
resources  in  the  context  of  both  NEPA 
and  .Section  100  of  the  NHPA. 

The  BLM  will  consnlt  with  Indian 
tribes  on  a  govermnent-to-goverument 
basis  in  accordance  with  Executive 
Order  13175  and  other  policies.  Tribal 
concerns,  including  impacts  on  Indian 
trust  as.sets  and  potential  impacts  to 
cultural  resources,  will  he  given  due 
consideration.  Federal.  State,  and  loc:al 
agencies,  along  with  trih(!s  and  other 
stakeholders  that  may  he  interested  in  or 
affected  by  the  proposed  action  that  the 
BLM  is  evaluating,  are  invited  to 
partici])ate  in  the  scoping  process  and, 
if  eligible,  may  request  or  he  recpiesled 
by  the  BLM  tt)  particijiale  in  the 
development  of  the  environmental 
analysis  as  a  cc)operating  agency. 

The  BLM  will  evaluate  identified 
issues  to  he  addressed  in  the  j)lan 
amendment,  and  will  jjlace  them  into 
one  of  three  categories: 

1.  Issues  to  he  resolved  in  the  plan 
amendment; 

2.  Issues  to  h(;  resolved  through  policv 
or  administrative  action:  or 

3.  Issues  beyond  the  scope  of  this  plan 
amendment. 

The  BLM  will  j)rovide  an  explanation 
in  the  EA  as  to  why  an  issue  was  placed 
in  category  two  or  three.  The  public  is 
also  encouraged  to  help  identify  any 
management  (jue.stions  and  concerns 
that  should  he  addre.ssed  in  the  plan. 

The  BLM  will  work  collahoratively  with 
interested  parlies  to  identify  the 
management  decisions  that  are  best 
suited  to  local,  regional,  and  national 
needs  and  concerns. 

Before  including  your  address,  phone 
numher,  email  acldress,  or  other 
])er.sonal  identifying  information  in  your 
commeut,  you  should  he  aware  that 
your  entire  comment — int:luding  vour 
j)ersonal  identifying  information — may 
he  made  ])uhlicly  availahh;  at  any  time. 
While  you  can  ask  us  in  vour  comment 
to  withhold  your  i)er.sonal  identifying 
information  from  public  review,  we 
cannot  guarantee  that  we  will  he  able  to 
do  so. 

Authority:  40  (l-K  1301.7  and  43  (’.l-K 
1010.2. 

(Aiithia  Stas/.ak, 

Assoridio  Deputy  Staid  Diidclor,  lidsoiircds 
California. 

|FK  Doc.  20i:i-012(il  Kilod  l-22-i:i;  8:4.3  ami 
BILLING  CODE  4310-40-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[LLIDI01000  LI  2320000  ALOOOO 
LVRDID1 30000] 

Notice  of  Intent  To  Collect  Fees  on 
Public  Land  in  Clark  County,  ID 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTtON:  Notice  of  Intent  to  C.ollect  Fees 
on  Public  Laud  in  (dark  (dnmty,  ID. 

SUMMARY:  Pursuant  to  applicable 
provisions  of  the  luideral  Lands 
Recreation  Enhancement  Act  (REA),  the 
Bureau  of  Land  Management  (BLM) 
Upper  Snake  Field  Office  is  projtosing 
to  collect  a  reservation  fee  for  large 
grouj)  sites  at  the  Birch  Creek 
Campground  in  Clark  County,  ID.  Under 
Section  2(2)  of  the  REA.  Birch  C.reek 
Campground  tpialifies  as  a  site  wherein 
visitors  can  he  charged  an  "Expanded 
Amenitv  Recreation  F’ee”  authorized 
under  section  3(g).  In  accordance  with 
the  REA,  and  the  BLM’s  implementing 
regulations,  the  ll])])er  Snake  Field 
Office  is  proposing  to  charge  a  grou]) 
silt!  reservation  fee  of  S35  ])er  night  for 
overnight  camping  within  the  Birch 
Creek  Campground. 

An  analysis  of  the  recreation  site 
shows  the  jjroposed  fees  are  reasonable 
and  typical  of  similar  sites  in  the  area. 
DATES:  This  notice  initiates  the  public 
comment  period.  Comments  by 
interested  jiarties  will  he  accepted  in 
writing  through  July  22,  2013.  New  fees 
would  begin  no  earlier  than  Julv  22. 
2013. 

New  fee  implementation  is  contingent 
u])on  a  final  review  and  ap])roval 
recommendation  by  the  Idaho  Falls 
District  Re.source  Advisory  (x)uncil 
(RAC)  and  the  BLM  Idaho  State 
Director.  The  BLM  Upper  Snake  Field 
Office  will  jirovide  final  jnihlic  notii:e  of 
the  grouj)  site  reservation  fee  collection 
for  the  Birch  Creek  Camjiground. 
ADDRESSES:  Comments  may  he 
submitted  to  Attention:  Shannon 
Bassista,  Bureau  of  Land  Management 
U|)|)er  Snake  Field  Office,  1405 
Hollijiark  Drive.  Idaho  Falls.  ID  83401, 
via  email  at 

BLM  ID _I1<  Birch CiCGFetMihu.gov  or 
by  fax  at  208-524-7505.  Please 
reference  "Notice  of  Intent  to  Collect 
Fees  at  Birch  Creek  Cam])ground”  on  all 
corres|)ondence. 

FOR  FURTHER  INFORMATION  CONTACT: 
Shannon  Bassista.  BLM  U])|)er  Snake 
Field  Office  recreation  j)lanner  at  208- 
524-7552  or  by  email  at 
sl)(issista@hInt.gov.  Persons  who  use  a 
telecommunications  device  for  the  deaf 
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(TDD)  inav  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
to  contact  the  above  inilividnal  during 
normal  business  hours.  'I’be  FIRS  is 
available  24  hours  a  day.  7  days  a  week, 
to  leave  a  mes.sage  or  cinestion  with  the 
above  individual.  Yt)u  will  receive  a 
re])ly  during  normal  business  hours. 
SUPPLEMENTARY  INFORMATION:  I'be  RFA 
directs  the  Secretary  of  the  Interior  to 
publish  a  six-month  advance  notice  in 
the  Federal  Register  whenever  new 
recreation  fee  areas  are  e.stahlished. 

Once  the  public  comment  period  is 
comj)lete,  a  new  fee  must  he  reviewed 
by  a  Recreation  Resource  Advisory 
Committee  ])rior  to  a  final  decision  and 
implementation. 

The  Birch  Creek  Campground  is 
located  in  Clark  County,  Idaho, 
apjjroximately  75  miles  northwcist  of 
Idaho  P'alls.  Idaho,  and  8(i  miles  south 
of  Salmon,  Idaho.  It  is  fairly  rcmiote  and 
allows  visitors  to  c;amp  adjaccait  to  the 
po])ular  Birch  Crecjk  fishing  arcxi  and 
enjoy  the  scenery  of  the  Lcanhi 
Mountain  range.  Visitors  can  also 
recrciate  with  motorized  vehicles  on 
adjacent  BLM-  and  II.S.  Forest  Service- 
managed  lands. 

'fhere  arc;  api)roximately  (it)  cam])slt(;s 
and  four  large  identified  grouj)  sites 
dispensed  along  a  5.5  mile  stretch  of 
Birch  CrcMik.  A]i])roximately  omnthird  of 
the  camj)sites  have  picnic  tahhis  and  fire 
rings.  Thca'C!  arc;  multi])le  restroom 
facilities  throughout  tlic;  c;am])grc)uncl. 
The  camipground  is  acljac:ent  to  Mighway 
28  and  is  accc;.ssed  by  one  of  three 
caitranc:es.  'Phe  BLM  doc;s  not  provide 
elc;ctric:ity  ca'  water  at  the  individual 
c:ampsitc;s  and  there  is  no  recaeational 
vehicle  (RV)  clump  station  or  rc;fu.se 
c:ollection.  The  ho.st  site  has  hook-ups, 
and  thc;re  is  a  water  ])ump  acljac:ent  to 
the  ho.st  site  that  allows  visitors  to  fill 
up  their  RV  tanks.  This  arc:a  is  not 
cairrently  a  fee  area. 

The  Upjjer  Snake  Field  Office  is 
proposing  diarging  a  fee  for  large  groujis 
to  rc;serve  one  of  the  grou])  sites  to 
gnarantc;e  caunping  ac;c:c;ss  for  an  entire 
group.  The  projjosed  group  site 
resc;rvation  fc;e  is  c.lassified  as  an 
“Exi)anclc;ct  Amenity  Fc;e”  under  REA 
and  wcndd  only  apply  to  visitors 
wanting  to  reserve  a  grouj)  site.  The 
BLM  rec;eive.s  12-15  recjuests  annually 
to  reserve  one  of  the  grouj)  sites  at  Birc:h 
Creek  Camj)grc)uncl.  Reasons  for  these 
recjuests  vary:  some  want  to  reserve  a 
c;amj).site  lc)c:atecl  near  ac:c:essil)le 
restroom  facilities,  while  others  want  to 
reserve  the  lc)c:atic)n  for  large  family 
reunions  or  other  sj)ec:ial  c)c;c:asic)ns. 
Without  an  amenity  fee  associated  with 
the  site,  the  BLM  is  unable  to  make  such 
re.servations,  leaving  visitors  wi.shing  to 


reserve  a  grouj)  camj)site  with  the  .sole 
c)j)tion  of  seeking  exclusive  use,  with  an 
ac;c:c)mj)anying  fee  of  .$200,  whic:h  is 
j)rc)hil)itive  for  most  weekend 
camj)grc)nncl  users.  Bec:au.se  the  vast 
majority  of  iclentific;cl  c;amj)sites  at  Birc;h 
Creek  Camj)grc)uncl  are  individual,  a 
reservation  system  for  grouj)  camj).site.s 
would  not  cli.sj)lac;e  or  inconvenience 
other  c:amj)er.s.  Based  on  the.se  fac:tc)r.s, 
visitors’  willingness  to  j)ay  a  gronj) 
reservation  fee  is  exj)ec:tecl  to  he  high. 

Outside  of  the  j)rc)j)c).seci  grouj)  site 
reservation  fee,  the  BLM  is  not  j)lanning 
to  assess  fees  for  c:amj)ing  at  Birc:h  Creek 
Camj)grc)uncl.  Additionally,  fees  will  not 
he  c:hargecl  for  camj)ing  in  designated 
grouj)  sites  when  the  sites  have  not  been 
reserved. 

)c)c;  Kriifiyenbrink. 

Idaho  F(dls  District  Manof’cr. 

|FR  Doc.  2(n:)-012(i(i  Filed  l-22-i:i;  «:4.S  ain| 
BILLING  CODE  4310-GG-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[LLAK910000  L13100000.DB0000 
LXSINSSIOOOO] 

Notice  of  Public  Meeting,  North  Slope 
Science  Initiative — Science  Technical 
Advisory  Panel 

AGENCY:  Bureau  of  Land  Management, 
Alaska  .State  Offic;e,  North  .Slc)j)e  .Sc:ienc:e 
Initiative,  Interior. 

ACTION:  Nc)tic:e  of  j)ut)lic:  meeting. 

SUMMARY:  In  ac;corctanc.e  with  the 
Federal  Land  Bc)lic:y  and  Management 
Ac;t  (FLFMA)  and  the  Federal  Advisory 
Committee  Act  of  1972  (FACA),  the  II.S. 
Dej)artment  of  the  Interior.  North  Slc)j)e 
.Sc:ience  Initiative  (NSSI) — .Scienc;e 
Tec:hnic:al  Advisory  Panel  (.STAP)  will 
meet  as  indicated  below. 

DATES:  'Phe  meeting  will  be  held 
F'ehruary  19-22,  2013,  in  F’airhanks, 
Alaska.  'Phe  meetings  will  begin  at  9;0() 
a.m.  in  Room  401,  International  Arctic; 
Researc:!)  Center  (lARC),  930  Koyukuk 
Drive,  University  of  Alaska  Fairbanks 
camj)us,  Fairbanks,  Alaska.  Public: 
c:c)mment  will  he  ac:c:ej)tecl  between  3:00 
and  4:00  j).m.  on  Wednesdav.  Fehruarv 
20,2013. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dennis  La.ssuy,  Ac.ting  Exec:utive 
Direc:tor,  North  .Slc)j)e  Sc;ienc;e  Initiative. 
AK-910,  c/o  Bureau  of  Land 
Management,  222  W.  .Seventh  Avenue, 
#13.  Anc;hc)rage.  AK  99513,  (907)  271- 
3212  or  email  dl(issiiy@l)Int.gov.  Persons 
who  use  a  telec:c)mmunic;atic)n.s  clevic.e 
for  the  deaf  ('PDD)  may  c;all  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 


800-877-8339  to  c:c)ntac;t  the  above 
individual  during  normal  business 
hours.  'Phe  P’lR.S  is  available  24  hours  a 
clay,  seven  clays  a  week,  to  leave  a 
mes.sage  or  cjue.stion  with  the  above 
individual.  You  will  rec:eive  a  rej)ly 
during  normal  business  hours. 

SUPPLEMENTARY  INFORMATION:  Pile  NSSI 
.STAP  j)rc)vicle.s  advice  and 
rec;c)mmendatic)n.s  to  the  NS.SI  Oversight 
Croup  regarding  j)ric)rity  information 
needs  for  management  clec;i.sic)ns  acro.ss 
the  North  .Slc)j)e  of  Alaska.  These 
j)riority  information  needs  may  include 
recommendations  on  inventorv. 
monitoring,  and  re.searc:h  activities  that 
c:c)ntrit)ute  to  informed  resc)urc;e 
management  decisions.  This  meeting 
will  inc:lude  c:c)ntinued  dialog  for 
.scenario  j)lanning  for  the  North  .Slc)j)e 
and  acljac:ent  marine  environments. 
Additionally,  the  S'PAP  will  c;c)ntinue 
with  designing  a  long-term  monitoring 
strategy  for  the  North  .Slc)j)e. 

All  meetings  are  oj)en  to  the  j)nt)lic:. 
'Phe  j)ul)lic:  may  j)resent  written 
c;c)mment.s  to  the  .Sc:ienc:e  'Pec;hnic:al 
Advisorv  Panel  through  the  Exec:utive 
Direc:tc)r,  North  .Slc)j)e  .Sc:ienc;e  Initiative. 
Eac;h  formal  meeting  will  al.so  have  time 
allotted  for  hearing  j)ul)lic:  c:omment.s. 
Dej)enciing  on  the  number  of  j)ersons 
wi.shing  to  c:c)mment  and  time  available, 
the  time  for  individual  oral  comments 
may  he  limited.  Individuals  who  j)lan  to 
attend  and  need  .sj)ec:ial  a.s.si.stanc:e,  suc.h 
as  sign  language  interj)retatic)n, 
tran.sj)ortatic)n,  or  other  reasonable 
ac:c;c)mmc)clatic)n.s,  should  c:c)ntac:t  the 
Executive  Direc:tc)r.  North  .Slc)j)e  .Sc:ienc;e 
Initiative.  Before  inc:lucling  your 
address.  j)hc)ne  number,  email  address, 
or  other  j)er.sc)nal  identifying 
information  in  your  c:omment,  you 
.should  he  aware  that  your  entire 
c:omment — inc:luding  your  personal 
identifying  information — may  he  made 
j)ut)lic:ly  available  at  any  time.  While 
you  c:an  ask  us  in  your  c;c)mment  to 
withhold  your  j)c;r.sc)nal  identifying 
information  from  j)ul)lic;  review,  we 
c:annc)t  guarantee  that  we  will  he  able  to 
do  .so. 

Dated:  )amiary  1.5.  2013. 

Bud  C.  Ciil)lc;y, 

State  Director. 

|FK  Doc.  2ni:i-()124()  Filed  l-22-i:t;  8:4.5  am| 
BILLING  CODE  1310-JA-P 


Federal  Register /Vol.  78,  No.  15/ Wednesday,  January  23,  2013  /  Notices 


4871 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[LLCAN01000.L18200000.XZ0000] 

Notice  of  Public  Meeting:  Northwest 
California  Resource  Advisory  Council 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  ol  public  meeting. 

SUMMARY:  In  accor(lam;e  witli  the 
Federal  Land  Policy  and  Management 
Act  of’  lt)7(i  (FLBMA),  and  the  Federal 
Advisory  (’.ommittee  Act  of  l‘)72 
(FACA).  the  II. S.  Department  of  the 
Interior.  Bureau  of  Land  Management 
(BLM)  North\v(!st  California  Resource 
Advisory  Council  will  meet  as  indicated 
below. 

DATES:  The  meeting  will  he  held 
rhursday  and  Friday,  Feb.  21-22,  2013, 
at  the  Inn  of  the  Lost  (ioa.st,  205  Wave 
Rd..  Shelter  Cove.  California.  On  F(!h. 

21.  the  council  will  convene  at  9  a.m. 
The  meeting  is  op(m  to  the  public. 

Public  comments  will  he  taken  at  11 
a.m.  On  I’eh.  22.  the  council  convenes 
at  8  a.m.  and  dej)arts  immediatelv  fora 
held  tour.  Memhers  of  the  public  are 
welcome.  They  must  ])rovide  tlunr  own 
transportation,  food  and  hcn'erages. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Hang.  BLM  NortluHii  California 
District  maiiager,  (530)  224-2100;  or 
]o.sej)h  j.  Fontana,  puhlic  affairs  officer. 
(530) 252-5332. 

SUPPLEMENTARY  INFORMATION:  The  12- 
memher  council  advises  the  Secretarv  of 
the  Interior,  through  the  BLM,  on  a 
variety  of  planning  and  management 
issues  associated  with  puhlic  land 
management  in  Northwest  California.  At 
this  meeting  the  RAC  will  discuss 
planning  efforts  for  the  Lost  Coa.st 
Ileadlands  and  Lacks  (ireek  areas  of 
liumholdt  County,  hear  an  update  on 
land  use  j)lan  development  for  the 
Rediling  Field  Office,  plan  ujjcoming 
work  with  BLM  field  offices  and  hear 
rej)ort.s  on  the  status  of  the  BLM’s 
participation  in  the  Northwe.st  F’orest 
I’lan  and  marijuana  eradication  on 
])uhlic  lands.  All  meetings  are  open  to 
the  ])id)lic.  Members  of  the  puhlic  may 
pre.sent  written  comments  to  the 
council.  Fach  formal  council  meeting 
will  have  time  allocated  for  ])uhlic 
comments.  Dej)ending  on  the  number  of 
p(!r.sons  wishing  to  s])eak.  and  the  time 
available,  the  time  for  individual 
comments  may  h(!  limited.  Members  of 
the  jmhlic  are  welcome  on  field  tours, 
hut  they  must  provide  their  own 
transportation  and  meals.  Individuals 
who  j)lan  to  attend  and  ikhhI  special 
assistance,  such  as  sign  language 


inteipretation  and  otluir  reasonable 
accommodations,  should  contact  the 
BLM  as  provided  above. 

niit(!(l;  lamiarv  1.5.  2013. 
losoph  ].  F(intana. 

Public  Affairs  Officer. 

|I  K  Doc.  2()i:t-()12‘M  1-22-i:i:  (1:4.')  am| 

BILLING  CODE  4310-40-P 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[LLMTL00100  LI  2200000  PMOOOO] 

Notice  of  Temporary  Closure  of  Public 
Lands  in  Fergus  County,  MT 

agency:  Bureau  of  Land  Managemcmt, 

Interior. 

action:  Notice. 

SUMMARY:  Notice  is  hereby  given  that  a 
temjjorarv  closure  of  puhlic  lands  to 
motorized  vehichis  and  other 
recreational  uses  is  in  effect  on  ])uhlic 
lands  administered  by  the  Bureau  of 
Land  Management  (BLM)  Lewislown 
Field  Office  within  the  Judith 
Mountains,  northeast  of  Lewi.stown, 
Montana. 

DATES:  The  area  closure  will  remain  in 
effect  2  years  from  the  date  this  notice 
is  published  in  the  FT'deral  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Oeoff  Beyer.sdorf.  F’ield  Manager,  920 
NE.  Main  Street.  Lewistown,  Montana 
5t)457;  400-538-1 900.  Persons  who  use 
a  telecommunications  device  for  the 
deaf  (TDD)  may  call  tin;  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  to  contact  the  above 
individual  during  normal  business 
hours.  The  FIRS  is  available  24  hours  a 
day,  7  days  a  week,  to  leave  a  message 
or  question  with  the  above  individual. 
You  will  receive  a  re])ly  during  normal 
business  hours. 

SUPPLEMENTARY  INFORMATION:  This 
closure  affects  jmhlic  lands  along  the 
Maidcm  Canyon  Road  in  Fergus  County, 
Montana.  The  closed  section  extends 
from  the  intersection  of  Maiden  Canyon 
Road  and  Judith  Peak  Road  to  4  miles 
w(;st  of  Gilt  Edge.  This  lem|)orary 
closure  resjjonds  to  j)uhlic  safety  needs 
during  a  ])roject  to  re])air  .seven;  road 
damage  that  resulted  from  miar  record 
runoff  and  flooding  in  the  sjjring  of 
2011,  combined  with  extreme  icing 
conditions  that  exi.st  through  the  winter 
months.  The  tlooding  created  extensive 
damage  on  a  2-mile  |)ortion  of  the 
Maiden  Cianyon  Road. 

The  mo.st  lieavily  used  jjortion  of  the 
Maiden  Canyon  Road  remains  ojjen  for 
j)ublic  use.  However,  driving  and  other 


recreational  uses  on  the  damaged 
jKu  lion  of  the  Maiden  Canyon  Road  are 
(;xtremely  unsafe  due  to  a  number  of 
issues  including:  Steej),  eroded  banks: 
areas  when;  the  road  is  now  in  the 
active  creek  channel;  falling  tre(;s  where 
the  flooding  removed  material  around 
the  root  systems;  seasonal  snow  or  ic(; 
cov(;ring  on  the  surface  making 
extremely  slick  conditions;  road 
shoulder  damage  with  a  vertical  bank 
now  encroaching  in  tlu;  driving  lane; 
imjjassible  road  for  towed  or 
recreational  vehicles:  dangerous  night 
driving  conditions;  and  inclement 
weather  further  damaging  this  road 
section.  Each  of  these  factors  increases 
the  risk  of  an  accident  or  incident  and 
until  these  factors  are  rejjaired  the  an;;; 
closure  is  necessai'v  to  |)i()tect  the 
})ublic  health  c;nd  safety  and  to  enhance 
efficient  ])i’oject  comjiletion. 

The  BLM  ])i’(;])ared  an  envii'onmental 
ass(;s.sment  analyzing  the  ])otential 
environmental  impacts  of  l  oad  rejjairs 
and  a  Cat(;gorical  Exclusion  Review  for 
the  temporary  closure.  The  contracting 
and  I'oad  rejiair  work  will  la;  the 
i'(;s|)onsibility  of  the  Montana 
D(;|)artment  of  Highways. 

Construction  activities  will  include 
surveying,  staking  out  the  work  to  be; 
done,  <111(1  the  actual  construction  work. 
.Stakes  and  other  markings  will  need  to 
be  jire.served  for  directing  the  work  to  be 
comjileted.  For  jniblic  .safety  reasons, 
vehicle  traffic,  jiedestrian  traffic  and 
visitor  use  will  be  jirecluded  during  all 
of  these  activities. 

'flu;  BLM  will  jiost  closure  signs  at  the 
main  entry  jioints  to  the  road.  The  BLM 
will  also  post  the  closure  order  in  the 
Lewistown  Field  Office  and  will  keej) 
the  jmhlic  informed  as  this  jiroject 
jirogres.ses  via  local  and  regional  jire.ss 
releases  and  jio.sting  those  releases 
online  at:  hltp://\v\\'\\’.blin.gov/m1/st/ 
on.html.  Majjs  of  the  aff(;cted  areas  and 
other  documents  associated  with  this 
clo.sure  are  available  online  and  at  the 
BLM  Lewistown  F’ield  Office  at  920  NE. 
Main  Street,  Lewistown.  MT  59457. 

Under  the  authority  of  Section  303(a) 
of  the  Federal  land  Policy  and 
Management  Act  of  1970  (43  II.S.C. 
1733(a)).  43  CFR  83()0.0-7.  and  43  CFR 
8304.1,  the  BLM  will  enforce  the 
following  rule  on  the  damaged  jmrtion 
of  the  Maiden  Canyon  Road  in  Fergus 
County,  Montana:  Visitors  must  not  use 
motorized  vehicles,  hike  or  otherwise 
enter  the  jmhlic  land  within  the  closed 
area. 

I^xcej)! ions: 'I'ha  following  jier.sons  are 
exemjit  from  this  order:  Federal,  State 
and  local  officers  and  einjilovees  in  the 
jierformance  of  their  official  duties; 
members  of  organized  rescue  or  fire¬ 
fighting  forces  in  the  jierformance  of 
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their  official  duties;  those  who  own 
private  proj)erty  within  the  closure  and 
])ersons  witli  written  authorization  from 
the  13LM. 

Pt^ndUies:  Any  })erson  who  violates 
the  above  re.striction  may  he  tried  hidore 
a  United  States  Magistrate  and  fined  no 
more  than  $1  ()()(),  iinjirisoned  for  no 
more  than  12  months,  or  both.  Such 
violations  may  also  he  subject  to  the 
(iidianced  fines  provided  by  18  U.S.C. 
3571. 

(Jarv  L.  “Stan”  Hones, 

(Auitm!  Montana  District  Manager. 

|1'R  Ock:.  l•'ill!(l  1-22-ia:  H:4.'j  am) 

BILLING  CODE  4310-DN-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

[NPS-NER-GOIS-11606;  4925-726] 

Minor  Boundary  Revision  at  Governors 
Island  National  Monument 

agency:  National  Park  Service,  Interior. 
ACTION:  Notification  of  Bonndarv 
Revision. 

SUMMARY:  Notice  is  hereby  given  that, 
pursuant  to  l(i  ll..S.(;.  4()()M)(c)(l  )(ii), 
the  boundary  of  Governors  Island 
National  Monument  is  modified  to 
include  an  additional  0.1 3-acre  of 
adjacent  submerged  land  identified  as 
'I'ract  01-1 00.  Upon  inclusion  in  the 
national  monument,  the  tract  will  he 
conveyed  at  no  cost  to  the  United  States 
for  use  in  maintaining  a  dock  necessary 
to  ])rovide  safe  waterborne  acc(!ss  to  the 
island.  The  honndary  revision  is 
depicted  on  Maj)  No.  019/107522A 
dated  August  17,  2011.  The  maj)  is 
available  for  inspection  at  the  following 
locations:  National  Park  Service, 
Northeast  Land  Resources  Program 
Genter,  New  England  Office,  115  John 
Street,  Fifth  Floor,  Lowell, 
Ma.ssachnsetts  01852,  and  National  Park 
Service,  Department  of  the  Interior, 
Wa.shington,  DG  20240. 

FOR  FURTHER  INFORMATION  CONTACT: 
Superintendent  Patti  Reilly,  Governors 
Island  National  Monument.  10  South 
Strciet — Slip  7.  New  York,  New  York 
10004,  telephone  (21 2j  82.5-3055. 

DATES:  The  effective  date  of  this 
honndary  revision  is  January  22,  2013. 
SUPPLEMENTARY  INFORMATION:  10  U.S.G. 
400/-9(cK1  J(ii]  jirovides  that,  after 
notifying  the  Mouse  Gommittee  on 
Natural  Re.sonrces  and  the  Senate 
Gommittee  on  Energy  and  Natural 
Resources,  the  Secretary  of  the  Interior 
is  authorized  to  make  this  honndary 
revision  upon  publication  of  notice  in 
the  Federal  Register.  The  Gommittees 


have  been  notified  of  this  honndarv 
revision.  This  honndary  revision  and 
snhscupient  accjiiisition  of 'I'ract  01-100 
will  enable  the  National  Park  Service  to 
manage  and  maintain  a  lloating  dock 
that  has  been  installed  to  provide  safe 
access  to  the  island  for  ferry  j)assengers. 

Dated:  N()venil)er  27,  2012. 

Dennis  K.  Keidenbach, 

Itcgional  Director,  Northeast  Uegion. 

|I  K  Dec.  201  :t-in  :«).'■>  Mhul  l-22-i:i;  11:4.')  ami 
BILLING  CODE  P 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Agency  Information  Collection 
Activities;  Submission  for  0MB 
Review;  Comment  Request;  Consumer 
Expenditure  Surveys:  Quarterly 
Interview  and  Diary 

action:  Notice. 

SUMMARY:  The  Dejiartment  of  Labor 
(UOLJ  is  submitting  the  Bureau  of  Labor 
Statistics  (BLSJ  s])on.sored  information 
collection  recpiest  (IGRJ  revision  titled, 
“Gonsnmer  Exiienditnre  Surveys: 
Quarterly  Interview  and  Diary,”  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  aiiproval  for  use 
in  accordance  with  the  I’aiierwork 
Reduction  Act  (PRA)  of  1995  (44  U.S.G. 
3501  et  seipj. 

DATES:  Submit  comments  on  or  before 
Fehrnarv  22.  2013. 

ADDRESSES:  A  cojiy  of  this  IGR  with 
applicable  snp])orting  documentation: 
including  a  de-scrijition  of  the  likely 
resiiondents,  jiroposeil  frecpiency  of 
res])on.se,  and  estimated  total  burden 
may  he  obtained  from  the  Reglnfo.gov 
Web  site,  h1tp://\\'\v\v.wginfo.aov/ 
piiblic/do/PRAMain,  on  the  day 
following  publication  of  this  notice  or 
by  contacting  Michel  Smyth  by 
telejihone  at  202-093-4129  (this  is  not 
a  toll-free  nnmher]  or  sending  an  email 
t o  DOL  PUA  Pl JBLlCMdol.gov. 

.Submit  comments  about  this  reqne.st 
to  the  Office  of  Information  and 
Regulatory  Affairs,  Attn:  OMB  Desk 
Officer  for  DOL-BLS,  Office  of 
Management  and  Budget,  Room  10235, 
725  17th  Street  NW.,  VVashington,  DG 
20503,  Fax;  202-39.5-0881  (this  is  not  a 
toll-free  nnmher),  email: 
()IBA_subnu.ssion@oinl).oop.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michel  Smvth  hv  telephone  at  202-093- 
4129  (this  is  not  a  toll-free  nnmher)  or 
by  email  at  nOL_PBA_PlJBLlC@dol.gov. 

Authority:  44  U..S.G.  :{.5()7(a)(l)(D). 
SUPPLEMENTARY  INFORMATION:  The  BLS 
uses  the  Gonsnmer  Expenditure  Surveys 


to  gather  information  on  expenditures, 
income,  and  other  related  subjects. 

'fhese  data  are  used  periodicallv  to 
update  the  national  Gonsnmer  Price 
Index.  In  addition,  the  data  are  used  hv 
a  variety  of  researchers  in  academia, 
government  agencies,  and  the  private 
.sector.  'I’he  data  are  collected  from  a 
national  jirohahility  sainjile  of 
households  designed  to  represent  the 
total  civilian  non-institntional 
])opnlation.  'I'he  projxKsed  revisions  to 
this  IGR  fall  into  two  major  categories: 
streamlining  the  current  (jnestions  and 
updating  and  deleting  several  (jnestions 
to  reflect  the  current  market|)lace. 

This  information  collection  is  .snhj(ict 
to  the  PRA.  A  Federal  agency  generally 
cannot  conduct  or  sjnnisor  a  colhiction 
of  information,  and  the  jjnhlic  is 
generally  not  reejnired  to  resjiond  to  an 
information  collection,  nnhiss  it  is 
a|)|)roved  by  the  OMB  under  the  PRA 
and  disj)lay.s  a  currently  valid  OMB 
Gontrol  Nnmher.  In  addition, 
notwithstanding  any  other  |)rovisions  of 
law,  no  |)erson  .shall  generallv  he  snhjijct 
to  jjenalty  for  failing  to  comj)ly  with  a 
collection  of  information  that  does  not 
di.s|)lav  a  valid  Gontrol  Nnmher.  .See  5 
GFR  1329. .5(a)  and  132().().  'I’he  DOL 
obtains  OMB  a])])rovaI  for  this 
information  collection  under  Gontrol 
Nnmher  1220-0950.  The  current 
a|)i)roval  is  scheduled  to  (;x])ire  on  Ajnil 
30,  2014.  For  additional  information. 
s(u;  the  related  notice  jjnhlished  in  the 
Federal  Regi.sler  on  .Sej)temher  5,  2012. 

Interested  ])arties  are  enconragcid  to 
send  comments  to  the  OMB,  Office  of 
Information  and  R(!gnlatory  Affairs  at 
the  address  shown  in  the  ADDRESSES 
section  within  30  days  of  jnihlication  of 
this  notice  in  the  Federal  Register.  In 
order  to  heljj  ensure  a})|3ro])riate 
consideration,  comments  should 
mention  OMB  Gontrol  Nnmher  1205- 
0050.  The  OMB  is  jjarticnlarly 
inter(Lst(!d  in  comments  that: 

•  Evaluate  wheth(;r  the  jirojjosed 
collection  of  information  is  neces.sary 
for  the  jjrojjer  jjerformance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
j)ractical  ntilitv: 

•  Evaluate  tlie  accuracy  of  the 
agency’s  estimate  of  the  burden  of  the 
])ro|)osed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assnmjjtions  used; 

•  Enhance  the  (juality.  utility,  and 
clarity  of  the  information  to  he 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  tho.se  who 
are  to  resjxnid.  including  through  the 
use  of  a|)j)ropriate  automated, 
electronic,  mechanical,  or  other 
technological  colhiction  tcichnicjiuis  or 
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oilier  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
nisjionses. 

/Igency;  DOL-BL.S. 

Title  of  (Collection:  (xmsinner 
Expenditure  Surveys:  Quarterly 
interview  and  Diary. 

OMB  (Control  Xhnnher:  12().5-()().5(). 
Affected  Public:  Individuals  or 
Households. 

Total  Estimated  Xhnnher  of 
Itespondents:  1  li.37.5. 

Total  Estimated  Xhnnher  of 
liesponses:  77..5()(). 

Total  Estimated  Annual  Burden 
//onns:  88.894. 

Total  Estimated  Annual  Other  (Costs 
Burden:  SO. 

l}al(!(l:  laiiiiary  I.t.  2013. 

Michi;!  Smyth. 

tJepart mental  (Clearance  Officer. 

H'R  OfK:.  2()l:i-in2,">!l  Filed  l-22-i:i:  K:4.'>  am) 
BILLING  CODE  4510-24-P 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

(Docket  No.  OSH A-201 3-0003] 

Electrical  Protective  Equipment 
Standard  and  the  Electric  Power 
Generation,  Transmission,  and 
Distribution  Standard;  Extension  of  the 
Office  of  Management  and  Budget’s 
(0MB)  Approval  of  Information 
Collection  (Paperwork)  Requirements 

AGENCY:  Occupational  Safetv  and  Health 
Admini.stration  (O.SHA).  Labor. 

ACTION:  Reque.sl  for  public  comments. 

SUMMARY:  OSHA  solicits  public 
comments  concerning  its  nupiest  for  an 
extension  of  the  information  collection 
recpiirements  sjiecified  in  its  standards 
on  Electrical  Protective  Equijiment  (29 
(^FR  1910.137)  and  Electric  Power 
Generation.  Transmission,  and 
Distribution  (29  CFR  1910.209). 

DATES:  Comments  must  be  submitted 
(postmarked,  sent,  or  received)  bv 
March  25.  2013. 

ADDRESSES:  Electronicallv:  You  mav 
submit  comments  and  attachments 
electronically  at  http:// 
w’w'ix’.reaulations.gov,  which  is  the 
Federal  eRulemaking  Portal.  Follow  the 
instructions  online  for  submitting 
comments. 

Eacsimile:  If  your  comments, 
including  attachments,  are  not  longer 
than  10  |)ages.  you  may  fax  them  to  the 
OSHA  Docket  Office  at  (202)  093-1048. 

Mail,  hand  deliveiy,  exj)ress  mail, 
messenger,  or  courier  service:  When 
using  this  method,  you  must  submit  a 


coj)y  of  your  comments  and  attachments 
to  the  OSHA  Docket  Office,  Docket  No. 
O.SH A-201 3-0003,  IJ..S.  Department  of 
Labor,  Occupational  .Safety  and  Health 
Administration,  Room  N-2()25,  200 
(Constitution  Avenue  NW.,  Washington. 
D(C  20210.  Deliveries  [hand,  exjness 
mail,  messenger,  and  courier  service) 
are  accepted  during  the  Department  of 
Labor’s  and  Docket  Office's  normal 
busine.ss  hours,  8:15  a.m.  to  4:45  ]i.m., 
e.t. 

Instructions:  All  submissions  must 
include  the  Agency  name  and  O.SHA 
docket  number  (O.SHA-201 3-0003)  for 
the  Information  (Collection  Recpiest 
(ICR).  All  comments,  including  any 
personal  information  you  provide,  are 
placed  in  the  jiublic  docket  without 
change,  and  may  be  made  available 
online  at  http://\v\v\v. regulations.gov. 

For  further  information  on  submitting 
comments  see  the  “Public 
Participation”  beading  in  the  .section  of 
this  notice  titled  SUPPLEMENTARY 
INFORMATION. 

Docket:  To  read  or  download 
comments  or  other  material  in  the 
(locket,  go  to  http://iv\v\v. regulations. gov 
or  the  OSHA  Docket  Office  at  the 
address  above.  All  documents  in  the 
(locket  (including  this  Federal  Register 
notice)  are  listed  in  the  http:// 
www.regulations.gov  index;  however, 
some  information  (e.g.,  copyrighted 
material)  is  not  publicly  available  to 
read  or  download  through  the  Web  site. 
All  submi.ssions,  including  cojiyrigbted 
mat(!rial,  are  available  for  insjjection 
and  copying  at  the  O.SHA  Docket  Office. 
You  may  contact  Theda  K(!nney  at  the 
address  below  to  obtain  a  cojiv  of  the 
ICR. 

FOR  FURTHER  INFORMATION  CONTACT: 
Theda  K(!nney  or  Todd  Owen, 
Directorate  of  .Standards  and  (biidance, 
O.SHA,  IJ..S.  Department  of  Labor,  Room 
N-3009.  200  Constitution  Av(mue  NW., 
Washington,  D("  20210;  telej)b()ne  (202) 
093-2222. 

SUPPLEMENTARY  INFORMATION: 

1.  Background 

The  Dejiartment  of  Labor,  as  ])art  of  its 
continuing  effort  to  reduce  pajjerwork 
and  respondent  (i.e..  einjiloyer)  bur(l(!n, 
conducts  a  preclearance  consultation 
program  to  provide  the  jniblic  with  an 
oiiporlunity  to  comment  on  jnopo.sed 
and  continuing  information  colbiction 
re()nirement.s  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U..S.(;.  35()0(c)(2)(A)).  This  program 
ensures  that  information  is  in  the 
desired  format,  rejiorting  bunbm  (time 
and  costs)  is  minimal,  collection 
instruments  are  clearly  under.stood,  and 
(XSHA’s  estimate  of  the  information 


collection  burden  is  accurate.  The 
Occupational  .Safety  and  Health  Act  of 
1970  (the  O.SH  Act)  (29  IJ.S.C.  051  et 
serf.)  authorizes  information  collection 
bv  employ(!rs  as  necessarv  or 
appropriate  for  enforcement  of  the  O.SH 
Act  or  for  develojiing  information 
regarding  the  causes  and  prevention  of 
occupational  injuries,  illne.sses,  and 
accidents  (29  II..S.C.  057).  The  O.SH  Act 
akso  re(iuires  that  O.SHA  obtain  such 
information  with  minimum  burden 
upon  empl()y(M's.  esiiecially  those 
operating  small  businesses,  and  to 
reduce  to  the  maximum  extent  feasible 
unnecessary  (bq)lication  of  efforts  in 
obtaiinng  information  (29  II..S.(].  057). 

The  Electrical  Protective  Equipment 
.Standard  (29  CFR  1910.137)  and  the 
Electric  Power  (n'lieration. 

Transmission,  and  Distribution 
.Standard  (29  CFR  1910.209)  specify 
several  pajierwork  re(|uirements.  The 
following  describes  the  information 
collection  re(iuirements  contained  in  the 
standards  and  addres.ses  who  will  use 
the  information. 

Electrical  Protective  Equipment 
Standard  (§  1910.137) 

Testing  Certification 
(§1910.137(b)(2)(xii)) 

Employers  must  certify  that  the 
electrical  jirotective  e(iui])ment  u.sed  by 
their  workers  have  jiassed  the  tests 
s])ecifi(!(l  in  paragrajibs  (b)(2)(viii), 
(b)(2)(ix),  and  (b)(2)(xi)  of  the  .Standard. 
The  certification  must  identify  the 
(Hiuij)ment  that  jia.ssed  the  te.sts  and  the 
dates  of  the  tests.  This  jirovision  ensures 
that  ebictrical  ])rotective  (Hiuijnnent  is 
reliable  and  safe  for  worker  use  and  will 
provide  adequate  protection  against 
electrical  hazards.  In  addition, 
certification  enables  C.SHA  to  determine 
if  (mqiloyers  are  in  compliance  with  the 
e(piipment-t(}.sting  requirements  of  the 
Standard. 

Electric  Power  (Ceneration. 

Transmission,  and  Distribution 
Standard  (§  1010. 200] 

Tra  i  n  i  ng  Cert  i  fi  cat  ion 
((il91().209(a)(2)(vii)) 

This  jnovision  nupdres  enqdoyers  to 
certify  that  each  work(!r  has  niceived  the 
training  sjiecified  in  jiaragrajib  (a)(2)  of 
the  .Standard.  Emjdoyers  mu.st  jirovide 
certification  after  a  worker  demonstrates 
jiroficiency  in  the  work  jiractices 
involved. 

The  training  conducted  under 
jiaragrajib  (a)(2)  of  the  .Standard  must 
ensure  that;  Workers  are  familiar  with 
the  safety-related  work  jiractices,  safety 
jirocedures,  and  other  jirocedures,  as 
well  as  any  additional  safety 
requirements  in  the  Standard  that 
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pertain  to  their  resjiective  job 
assignments:  workers  are  familiar  with 
any  other  safety  ])raetic:es.  including 
ap])lical)le  emergency  ])rocedures  (such 
as  j)ole  top  and  maidioh;  rescue), 
addressed  specifically  hy  this  Standard 
that  relate  to  their  work  and  are 
necessary  for  their  safety:  and  (|ualified 
workers  have  the  skills  and  tec:hniqnes 
necessary  to  distinguish  exposed  live 
j)arts  from  other  |)arts  of  elec:tricai 
(Hluipment,  can  determine  the  nominal 
voltage  of  the  exposed  live  parts,  know 
the  minimum  approach  distances 
si)ecified  hy  the  standard  for  voltages 
when  exposed  to  them,  and  understand 
the  i)roj)er  use  of  special  precautionary 
techniques,  j)ersonal  protective 
ecpnpment,  insulating  and  shielding 
materials,  and  insulated  tools  for 
working  on  or  near  exposed  and 
energized  jjarts  of  electrical  e(jiu])ment. 

Workers  must  recei\'e  additional 
training  or  retraining  if:  the  supervision 
and  annual  inspections  recjuired  hv  the 
Standard  indicate  that  they  are  not 
complying  with  the  re(]uired  safetv- 
relatecl  work  practices:  new  technology 
or  (!(pn])menl,  or  revised  procedures, 
recpure  the  use  of  safety-related  work 
])ractices  that  differ  from  their  usual 
.safety  jjractices:  and  they  use  safetv- 
related  work  practices  that  are  differcait 
than  tlnnr  usual  safety  i)ractices  while 
p(!rforming  job  duties. 

The  training  requirements  of  the 
Standard  inform  workers  of  the  .safety 
hazards  of  electric:al  exposun;  and 
provide  them  with  the  understanding 
re(inir(!d  to  minimize  these  .safety 
hazards.  In  addition,  workers  receive 
projjer  training  in  .safety-related  work 
practices,  safety  procedures,  and  other 
safety  requirements  s])ecified  in  the 
standard.  The  required  training, 
therefore,  ])rovide.s  information  to 
workers  that  enable  them  to  recognize 
how  and  where  electrical  ex])osures 
occur,  and  what  ste]).s  to  take,  including 
work  practices,  to  limit  such  exposure. 
The  certification  requirement  specified 
hy  paragraph  (a)(2)(vii)  of  the  Standard 
helps  employers  monitor  the  training 
their  workers  received  and  helj)s  OSHA 
determine  if  emplovers  ])rovided  the 
re(]uired  training  to  their  workers. 

n.  Special  Issues  for  Comment 

OSHA  has  a  particular  interest  in 
comments  on  the  following  i.ssues: 

•  Whether  the  proj)o.sed  information 
collection  reriuirements  are  necessary 
for  the  jjroper  ]K;rformance  of  the 
Agency's  functions,  including  whether 
the  information  is  useful: 

•  The  accuracy  of  OSHA’s  estimate  of 
the  burden  (time  and  costs)  of  the 
information  collection  requirements. 


including  the  validity  of  the 
methodology  and  assumptions  used: 

•  Pile  (juality,  utility,  and  clarity  of 
the  information  collected:  and 

•  Ways  to  minimize!  the  burden  on 
employers  who  must  coinplv;  for 
example,  hy  using  automated  or  other 
technological  information  collection 
and  transmission  technieiues. 

Ill.  Proposed  Actions 

OSHA  is  reejuesting  that  OMB  extend 
its  approval  of  tin!  collection  of 
information  re(|uirement,s  contained  in 
the  Standards  on  Electrical  Protective 
Equipment  (29  OER  1910.137).  and 
Electric  Power  Generation, 

Transmi.ssion,  and  Distribution  (29  CFR 
1910.209).  The  Agency  is  jiroposing  to 
decrea.se  the  burden  hours  in  the 
currently  approved  information 
collection  request  from  34.208  hours  to 
8,218  hours  (a  total  decrea.se  of  2.5,990 
hours).  The  decrease  is  a  result  of  a 
decrea.se  in  the  number  of  burden  hours 
for  test  certification.  The  Agency  has 
determined  that  it  is  usual  and 
customary  for  employers  to  havi!  or 
stamp  the  test  date  on  electrical 
protective  (xjuipment. 

The  Agency  will  summarize  the 
comments  submitted  in  respon.se  to  this 
notice,  and  will  include  this  summarv 
in  its  re(|uest  to  OMB. 

TvfU!  oj  Ucviaw:  Extension  of  a 
currently  a])proved  information 
collection. 

T’/Z/e;  Electrical  l^rotective  Eepupment 
(29  GER  1910.137)  and  Electric  Power 
Generation,  Transmission,  and 
Di.strihution  (29  GER  1910.209). 

OMB  Control  Number:  1218-0190. 

Affected  Public:  Business  or  oth(!r  for- 
profits. 

Number  of  Respondents:  20.705. 

Frequency:  On  occasion:  Semi¬ 
annually:  Annually. 

Average  Time  per  Response:  One 
minute  (.02  hour)  for  a  clerical  worker 
to  maintain  training  certification 
records. 

Estimated  Total  Barden  Honrs:  8.218. 

Estimated  Cost  (Operation  and 
M(nntenance):  SO. 

IV.  Pul)lic  Participniinn — Siihmis.sion  of 
Goinments  on  This  Notice  and  Internet 
Access  to  Gomments  and  Submissions 

You  may  submit  comments  in 
response  to  this  document  as  follows: 

(1)  Electronically  at  http:// 
wn  w.regn lat ions.gov,  which  is  the 
Federal  eRulemaking  Portal:  (2)  hv 
facsimile  (fax):  or  (3)  hy  hard  coj)y.  All 
comments,  attachments,  and  other 
material  must  identify  the  Agency  name 
and  the  OSHA  docket  numher  for  the 
IGR  (Docket  No.  ()SHA-201 3-0003). 

You  may  supplement  electronic 


suhmi.ssions  by  uploading  document 
files  electronically.  If  you  wish  to  mail 
additional  materials  in  reference  to  an 
electronic  or  facsimile  submission,  you 
must  submit  th(!m  to  the  OSHA  Dock(!t 
Office  (see  the  section  of  this  notice 
titled  ADDRESSES).  The  additional 
materials  must  clearly  identify  your 
electronic  comments  hy  your  name, 
date,  and  tlu!  docket  numher  .so  the 
Agency  can  attach  them  to  your 
comments. 

Because  of  security  ])rocedure.s,  the 
use  of  regular  mail  may  cau.se  a 
significant  delay  in  the  receipt  of 
comments.  For  information  about 
s(!curity  j)rocedures  concerning  the 
delivery  of  materials  hy  hand,  expr(!s.s 
delivery,  messenger,  or  courier  service, 
jjlease  contact  the  OSHA  Docket  Office 
at  (202)  093-2350,  (TTY  (877)  889- 
.5027). 

Gomments  and  submissions  are 
l)o.sted  without  change  at  http:// 

WWW. regnIations.gov.  Then!fore,  OSHA 
cautions  commenters  about  sid)mitting 
per.sonal  information  such  as  social 
.security  numhers  and  dates  of  birth. 
Although  all  submissions  are  listed  in 
the  bttp://www. regulations. gov  ind(!X, 
some  information  (e.g.,  copyrighted 
material)  is  not  puhliclv  available  to 
nntd  or  download  through  this  Web  site. 
All  submissions,  including  copyright(!d 
material,  are  available  for  inspection 
and  copying  at  the  OSHA  Docket  Office. 
Information  on  using  the  http:// 
www.regnlations.gov  Web  site  to  submit 
comments  and  access  the  docket  is 
available  at  the  Web  site’s  “User  Tijjs" 
link.  Gontact  the  OSHA  Doc.ket  Office 
for  information  about  materials  not 
available  through  the  Web  site,  and  for 
assistance  in  using  the  Internet  to  locate 
docket  .suhmi.ssion.s. 

V.  Authority  and  Signature 

David  Michaels,  Ph.D.,  Ml^H, 

Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health, 
directed  the  j)reparation  of  this  notice. 
The  authority  for  this  notice  is  the 
Paj)erwork  Reduction  Act  of  1995  (44 
IJ.S.G.  35()()  et  seq.)  and  Secretary  c)f 
Labor’s  Order  No.  1-2012  (77  FR  3912). 

David  Michaels. 

Assistant  Secretary  of  lAilxn  lnrOccnpational 
Safety  and  Health. 

IKK  Doc.  201 ;!-()! 27.'')  Kilod  1-22-1:1:  <iin| 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  13-003] 

Notice  of  Information  Collection 

AGENCY:  National  Aeronautics  and 
Space  Administration  (NASA). 

ACTION:  Notice  of  information  collection. 

SUMMARY:  The  National  Aeronautics  and 
Space  Administration,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  resj)on(lent  burden,  invites  the 
general  ])nhlic  and  other  Federal 
agencies  to  take  this  o])])ort unity  to 
comment  on  proj)osed  and/or 
continuing  information  collections,  as 
nH|inn;d  hv  the  Paperwork  Reduction 
Act  of  1995  (Pnh.  L.  104-13.  44  U.S.C. 
350(i(c)(2){A)). 

DATES:  Alt  comments  .should  he 
submitted  within  00  calendar  days  from 
the  date  of  this  publication. 

ADDRESSES:  All  comments  should  he 
addn;.ss(ul  to  Ms.  Frances  Tcud.  NASA 
Aeronautics  and  Space  Administration. 
Washington,  DC  20540-0001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Recpiests  for  additional  information  or 
copies  of  the  information  collection 
instrnment(s)  and  instructions  should 
Im!  dinicled  to  Ms.  Frances  Teel,  NASA 
(ihiarance  Officer/jFOOO,  NASA 
I  leadcjuarters,  300  F  .Street  .S\V.. 
Washington.  Dti  20540  or 
Fninctis.  C.  T(^t;l@n(is(i.f>()v. 

SUPPLEMENTARY  INFORMATION: 

I.  Alistrac! 

Th(!  LkST.S  (Locator  and  Information 
.Services  Tracking  .System)  form  is  n.sed 
at  NA.SA  (ioddard  .Space  Flight  (ienter 
to  collect  locator  information  on  .snp])ort 
contractors  when  the  information 
cannot  he  imjjorlcul  from  other  systems. 
The  LI.ST.S  also  serves  as  nipositorv  for 
contact  information  in  the  event  of  an 
emergency  during  or  outside  official 
duty  hours.  Information  collected  is  also 
used  for  short  and  long-term 
institutional  planning. 

II.  Method  nffiolleclion 

The  priderred  method  of  collection  is 
el(!Ctronic.  Approximatcdy  (jl)%  of  the 
data  is  collected  electronically  by  means 
of  a  data  entry  screen  that  duplicates  the 
Cioddard  .S])ace  Flight  (Center  form  (i.SFf', 
24-27  in  the  LI.ST.S  .syslein.  The 
nmiaining  4()‘Xi  of  the  data  is  k(;yed  into 
the  system  from  submissions  of  a 
hardcopy  version  of  form  (kSF(]  24-27. 

III.  Data 

I'Ule:  Locator  and  Information 
.Servic(;s  Tracking  .Svstem  (LLS'I’.S)  Form. 
OMIi  27()()-0()(i4. 


Tvpe  ofwviHw:  Extension  of  currently 
approved  collection. 

Affectfid  Public:  Individuals  or 
hou.seholds. 

Responses  per  Respondent:  1. 

Anniud  Responses:  8,455. 

Honrs  })er  Request:  honrs/5 

minutes. 

Annncd  Rnrden  Honrs:  705. 

Annind  Host  to  the  (Government: 
.$170,200. 

IV.  Recjiiest  for  (kimments 

(Comments  are  invited  on:  (1)  Whether 
the  j)ropo.sed  colhH;tion  of  information 
is  necessary  for  the  j)roper  j)erformanc(; 
of  the  functions  of  NA.SA.  including 
whether  the  information  collectetl  has 
practical  utility;  (2)  the  accuracy  of 
NA.SyWs  e.stimate  of  the  burden 
(including  hours  and  cost)  of  the 
pro}K)sed  collection  of  informati{)n;  (3) 
ways  to  enhance  the  (jiiality,  utilitv,  and 
clarity  of  the  information  to  In; 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  automated 
collection  techni(|nes  or  the  u.se  of  other 
forms  of  information  technology. 

(Comments  submitted  in  response  to 
this  notice  will  he  summarized  and 
included  in  the  recpiest  for  OMH 
approval  of  this  information  collection, 
'fhev  will  also  become  a  matter  of 
public  record. 

Francos  'Fool, 

X’ASA  (Glearance  Officer. 

|1'R  Doc.  20i:{-0122«  l'il(Ml  l-22-i:t:  iiinl 
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NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Office  of  Small  Credit  Unions  (OSCUl) 
Loan  Program  Access  for  Credit 
Unions 

agency:  National  Credit  Union 

Administration  (NC^UA). 

action:  Notice  of  Funding  Opj)ortnnity. 

SUMMARY:  The  National  Credit  Union 
Administration  (NCUA)  is  issuing  a 
Notice  of  luinding  ()|)])ortnnity  (NCFO) 
to  invite  eligihh;  cnulit  unions  to  submit 
apj)licalions  for  ])artici])ation  in  the 
O.SfiUI  Loan  Program  (a.k.a.  (iomnumity 
Development  Revolving  Loan  Fund 
(CDRLF)).  subject  to  funding 
availability.  Tlie  O.SCUl  Loan  Program 
.serves  as  a  sourci!  of  financial  sup|)orl, 
in  the  form  of  loans,  for  credit  unions 
serving  predominantly  low-income 
members.  It  also  serves  as  a  source  of 
funding  to  helj)  low-income  de.signated 
credit  unions  (LKTJs)  respond  to 
emergencies  arising  in  their 
communities. 


DATES:  The  apjjlication  o])en  period  is 
from  January  1.  2013  thru  December  31, 

2013.  Funds  may  he  exhausted  prior  to 
this  d(!adline,  at  which  time  the 
programs/fnnds  will  no  longer  he 
available. 

ADDRESSES:  Applications  must  he 
submitted  online  at 
WWW. cybererants. coin /neno/ 
applications. 

FOR  FURTHER  INFORMATION  CONTACT: 
luirther  information  can  he  found  at: 
WWW. ncaa.eov/OSHVI/erant  sand  loans. 
For  ipiestions  email:  National  (iredit 
Union  Administration,  Office  of  .Small 
(iredit  Union  Initiatives  at 
()S(:iJIAPPS@ncna.gov. 

SUPPLEMENTARY  INFORMATION: 

I,  Description  of  Funding  Opportunity 

The  purj)ose  of  the  O.SCUl  Loan 
Program  is  to  assist  spec:ially  designated 
credit  unions  in  providing  basic 
financial  services  to  their  low-income 
members  to  stimulate  economic 
activities  in  their  c:omnuinities.  Through 
the  O.SCUl  Loan  Program,  N(]UA 
])rovides  financial  support  in  the  form 
of  loans  to  LICUs.  These  funds  hel]) 
inijirove  and  ex])and  the  availability  of 
financial  .services  to  these  members.  The 
O.SCUl  Loan  Program  also  serves  as  a 
source  of  funding  to  hel))  LKiUs  resj)ond 
to  emergencies.  The  Loan  Program 
consists  of  (iongre.ssional  a])i)ro|)riations 
that  are  administered  by  O.SCUl,  an 
office  of  the  NCUA. 

A.  Program  Regulation:  Part  705  of 
NCTJA’s  regulations  im|)lements  the 
O.SCUl  Chant  and  Loan  Program.  12  CFR 
705.  A  revi.sed  Part  705  was  j)nl)lished 
on  November  2,  2011.  70  FR  07583. 
Additional  re(|uirements  are  found  at  12 
(]FR  Parts  701  and  741.  A])])licants 
should  review  the.se  regulations  in 
addition  to  this  NOFO.  Each  ca))italized 
term  in  this  NOFO  is  more  fully  defined 
in  the  regulations,  the  loan  a])plication, 
and  the  loan  agreement.  For  the 
])urj)o.se.s  of  this  NOFO,  an  A])])licant  is 
a  Qualifying  Oedit  Union  that  submits 
a  comj)lete  A|)|)lication  to  NCTJA  under 
the  O.SCiUl  Loan  Program. 

11.  Funds  Availability:  Congress  has 
not  made  an  ai)])ro])riation  to  the  O.SCUl 
Loan  Program  for  Fiscal  Years  2013- 

2014.  NC:UA  exi)ect.s  to  lend 
a])])roximatel V  .$t).5  million  under  this 
NOk'O.  derived  from  a])])ro])riated  and 
earned  funds.  Monies  for  additional 
loans  come  from  scheduled  loan 
amortizations.  NCUA  re.serves  the  right 
to:  (i)  Award  more  or  le.ss  than  the 
amount  cited  above;  (ii)  fund,  in  whole 
or  in  ])arl.  any,  all,  or  none  of  the 
aj)])lications  submitted  in  re.s|)on.se  to 
this  NOFO;  and  (iii)  reallocate  funds 
from  the  amount  that  is  antici))ated  to 
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1)0  availal)lo  under  this  NOFO  to  other 
])rograins,  particularly  it  NCIJA 
determines  that  the  numher  of  awards 
made  under  this  NOFO  is  fewer  than 
projected. 

II.  I)esc:ription  of  Loan  Program 

O.SCIJI  loans  are  made  to  LlOUs  that 
meet  the  nuinirements  in  the  program 
regulation  and  this  NOFO,  snl)ject  to 
funds  availability.  OSCDl  loans  are 
generally  made  at  lower  than  market 
interest  rates. 

A.  EIi;^ihilHv  Hfujuiranuuits:  The 
r(;gnlations  specify  the  re(|nirements  a 
credit  union  must  meet  in  order  to  he 
eligible  to  apply  for  assistance  under 
this  NOFO.  See  12  CFR  70.5. 

Following  are  additional  recinirements 
for  particijjating  in  the  Loan  Program 
under  this  NOFO.  In  short,  an  A])plicant 
must: 

Be  a  Qualifying  Credit  Union 
(QCIJ); 

Meet  the  underwriting  standards 
and  |)rogram  re(|nirements  specified  in 
the  Regulations  and  this  NOFO;  and 

Complete  and  submit  an 
Ap])lication  (.see  .Section  111.  of  this 
NOFO  for  additional  information). 

1.  Low  Inconw  Credit  Union 
Designation:  A  credit  union  must  he  a 
Lieu,  or  ecpuyalent  in  the  case  {)f  a 
Qualifying  State-chartered  Credit  Union, 
in  order  to  ])articipate  in  the  O.SfiUl 
Crant  and  Loan  Program.  Re(|nirement.s 
for  obtaining  the  designation  are  found 
at  12  CFR  §701.34. 

B.  Pennissible  Uses  of  Fnnds:NC.VA 
will  consider  recpiests  for  funds 
i:onsi.stent  with  the  iJnrpo.se  of  the 
O.SCUl  Loan  Program.  12  (iFR  §705.1.  A 
non-exhan.stive  list  of  examples  of 
])ermi.s.sihle  n.ses  or  projects  of  loan 
proceeds  are  contained  in  §  705.4  of  the 
regulation,  and  include:  (i)  Development 
of  new  products  or  serx’ices  for  members 
inc:lnding  new  or  expanded  share  draft 
or  credit  card  programs;  (ii)  Partnership 
arrangements  with  community  based 
service  organizations  or  government 
agencies;  (iii)  Loan  jorograms,  including, 
hut  not  hnited  to,  micro  business  loans, 
payday  loan  alternatives,  education 
loans,  and  real  estate  loans;  (iv) 
Ac(|nisition.  expansion  or  im]jrovement 
of  office  space  or  etpiipment,  including 
branch  facilities,  ATMs,  and  electronic 
hanking  facilities:  and  (v)  Operational 
programs  such  as  security  and  disa.ster 
recovery. 

NCUA  will  consider  other  ijrojjo.sed 
uses  of  funds  that  in  its  sole  discretion 
it  determines  are  consistent  with  the 
purpo.se  of  the  O.SUUl  Loan  Program, 
the  reciuirements  of  the  regulations,  and 
this  NOFO. 

U.  Terms:  The  specific  terms  and 
conditions  governing  a  loan  will  he 


e.stahlished  in  the  loan  documents  each 
Partici]jating  Credit  Union  will  sign 
jjrior  to  di.shnr.scmient  of  funds. 
Following  are  the  gimeral  loan  terms 
under  the  program. 

1.  Maxinnnn  Loan  Amount:  NCTJA 
exjjects  that  mo.st  loans  made  under  this 
NOFO  will  he  in  an  amount  less  than  or 
ecpial  to  .$3()(),()()().  NCUA  has 
determined  that  loans  of  this  size  will 
helj)  maximize  allocation  of  this  limited 
resource  among  many  credit  unions. 
However,  NCUA  will  consider  funding 
retpiests  in  excess  of  .S3()(), ()()()  from 
Ajjplicants  that  demonstrate  the  need 
and  c;apahility  to  effectively  dejjloy  such 
fuuding;  and  have  a  high  probability  of 
realizing  significant  imjjact,  while 
maintaining  financial  and  operational 
soundness.  NCUA  may  consider  other 
factors  for  the  apjjroval  of  funding 
requests  in  exce.ss  of  .$300. 000  and  will 
he  assessed  on  a  case-hv-cas(!  basis.  .See 
Secticjn  Ill  and  IV  of  this  NOFO  for 
additional  information. 

2.  Maturity:  Loans  will  generally 
mature  in  five  yoars.  A  cnxlit  union  may 
recpiest  a  shorter  loan  period,  hnt  in  no 
case  will  the  term  exceed  five  years. 

3.  Interest:  The  interest  rate  on  loans 
is  governed  by  the  Loan  Interest  Rate 
Polic:v,  which  can  he  found  on  NCTJA’s 
\\h;h  site  at  www.nciia.gov/OSCUl/ 
GrantsandLoans. 

4.  /Ie/)avment:  All  loans  must  he 
repaid  tc)  NCUA  regardle.ss  of  how  they 
are  accounted  for  by  the  Participating 
(iredit  Union. 

(a)  Principed:  The  entire  |)rincipal  is 
due  at  maturity. 

(h)  Interest:  Intere.st  is  due  in  .semi¬ 
annual  payments  beginning  six  months 
after  the  initial  distribution  of  the  loan. 

(c)  Principal  Prepayment:  There  is  no 
penalty  for  principal  prepayment. 
Prineijjal  prepayments  may  he  made  as 
often  as  monthly. 

D.  Conditions: 

1.  Loan  Agreements:  fiach 
Participating  Credit  Union  under  this 
NOFO  must  enter  into  agreement  with 
NCUA  before  NCUA  will  di.shur.se  loan 
funds.  The  agreement  documents 
include,  for  example,  a  promis.sory  note, 
loan  agreement,  and  security  agreement 
(if  applicable).  For  further  information, 
.see  .Section  VI.  of  this  NOFO. 

2.  Matching  Funds:  Part  705. 5(g)  of 
NCiUA’s  regulations  de.scrihe  the  overall 
re(juirement.s  for  matching  funds. 

N(TJA,  in  its  sole  discretion,  may 
recinire  matching  funds  of  an  Aj)j)licant, 
on  a  ca.se-hv-c:a.se  basis  depending  on 
the  financial  condition  of  the  A|)plicant. 
NCUA  anticipates  that  most  Apjjlicants 
will  not  he  reejuired  to  obtain  matching 
funds.  However,  each  Ajjplicant  shoidd 
address  in  the  Application  its  strategy 
for  raising  matching  funds  if  NCUA 


determines  matching  funds  are  required 
(see  12  CFR  Part  705  and  the 
Application  for  additional  information). 

(a)  Matching  P\mds  Reqnirements: 

The  .spec:ific  terms  and  covenants 
|)ertaining  to  any  matching  funds 
re(|uirement  will  he  provided  in  the 
loan  agreement  of  the  Participating 
('.redit  Union.  Following,  are  general 
matching  re(|nirements.  NCUA,  in  its 
.sol(!  discretion,  may  amend  the.sj; 
recjuirements  depending  upon  its 
evaluation  of  the  Applicant,  hnt  in  no 
case  will  the  amended  requirements  he 
greater  than  the  conditions  listed  below. 

(i)  The  amount  of  matching  funds 
required  must  generally  he  in  an  amount 
equal  to  the  loan  amount. 

(ii)  Matching  funds  mn.st  he  from  non¬ 
governmental  member  or  nonmemher 
.share  deposits. 

(iii)  Any  loan  monies  matched  by 
nonmemher  shanj  deposits  are  not 
subject  to  the  20%  limitation  on 
nonmemher  deposits  under  §  701.32  of 
NCUA’s  regulations. 

(iv)  Participating  Credit  Unions  mn.st 
maintain  the  outstanding  loan  amount 
in  the  total  amount  of  share  deposits  for 
the  duration  of  the  loan.  Once  the  loan 
is  rejjaid,  nonmemher  share  deposits 
accepted  to  meet  the  matching 
r(!(iuirement  are  subject  to  §  701.32  of 
NCUA's  regulations. 

(h)  Criteria  for  Heepdring  Matching 
Funds:  NCUA  will  u.se  the  following 
criteria  to  determine  whether  to  re(]uire 
an  Apjjlicant  to  have  matt:hing  funds  as 
a  condition  of  its  loan. 

(i)  CAMEL  Composite  Rating 

(ii)  CAMEL  Management  (Component 

Rating 

(iii)  CAMEL  Asset  Quality 

(iv)  Regional  Director  (Concurrence 

(v)  Net  Worth  Ratio 

(c)  Documentation  of  Matching 
Funds:  NCUA  may  contact  the  matching 
funds  source  to  di.scuss  the  matching 
funds  and  the  documentation  that  the 
Applicant  has  provided.  If  NCCUA 
determines  that  any  portion  of  the 
AjJijlicant’s  matching  funds  is  ineligible 
under  this  NOFO,  NCUA.  in  its  .sole 
discretion,  may  jjermit  the  Apjjlicant  to 
offer  alternative  matching  funds  as  a 
substitute  for  the  ineligible  matching 
funds.  In  this  case:  (i)  the  Apjjlicant 
must  provide  acceptable  alternative 
matching  funds  doc:umentation  within 
10  business  days  of  NCUA’s  recpiest. 

3.  Compliance  with  Past  Agreements: 
In  evaluating  funding  recpiests  under 
this  NOFO,  NCCUA  will  consider  an 
Applicant’s  record  of  compliance  with 
])ast  agreements,  including  any 
deohligation  of  funds.  NCUA,  in  its  sole 
discretion,  will  dcjtermine  whether  to 
considcjr  an  Aj)j)lication  from  an 
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Aj)i)li(;ant  with  a  past  record  of 
noncoinpliance,  including  any 
(leohligation  (i.e.  removal  of  unused 
awards)  of  funds. 

(a)  Dtifduli  Status:  If  an  Applicant  is 
in  default  of  a  j)reviously  executed 
agreement  with  N{3IA.  N(UIA  will  not 
consider  an  Application  for  funding 
under  this  NOFO. 

(h)  Vndishursad  Funds:  NCVA  may 
not  consider  an  Apj)lication  if  the 
Applicant  is  a  prior  awardee  under  the 
O.S(;i)l  Grant  Prt)gram  and  has  unu.sed 
grant  awards  as  of  the  date  of 
Application. 

III.  Application  Requirements 

A.  Application  Fonn:  'l'hv.  aj)plication 
and  related  documents  can  he  found  on 
NG.lIA’s  Wet)  site  at  www. ncua.gov/ 

(  )S(il  U/dnintsandLoans. 

B.  Mininnun  Application  (iontcnt: 

Bach  Ap])licant  must  complete  and 
submit  information  regarding  the 
applicant  and  recpiested  funding.  In 
addition,  applicants  will  he  required  to 
certify  apj)lications  prior  to  suhmission. 

1.  DV\’S  Ninnhcr:  Based  on  an  Office 
of  Management  and  Budget  (OMB) 
policy  directive  effective  October  31. 
2003.  credit  unions  must  have  a  Data 
Universal  Numhering  System  (DUN.S) 
number  i.ssued  by  Dun  and  Bradstreet 
(D&B)  in  order  to  he  eligible  to  receive 
funding  from  the  OSGIII  Loan  Program. 
N(3JA  will  not  consider  an  Ap])lication 
that  does  not  include  a  valid  DIINS 
uumher.  Such  au  Aj)plication  will  he 
deemed  incomplete  and  will  he 
declined.  Information  on  how  to  obtain 
a  DUNS  number  may  he  found  on  D8:B's 
Web  site  at  http://fcdgov.dnh.coin/ 
wchfonn  or  by  calling  D^s^B.  toll-free,  at 
l-8()()-70.5-.5’711. 

2.  Einpiovcr  identification  Number: 
Biich  Application  mu.st  include  a  valid 
and  current  Bmplover  Identification 
Number  (BIN)  i.ssued  by  the  U.S. 

Internal  Revenue  Service  (IRS).  NCIJA 
will  not  consider  an  application  that 
does  not  include  a  valid  and  current 
I^IN.  Such  an  Application  will  he 
deemed  incomplete  and  will  he 
declined.  Information  on  how  to  obtain 
a  BIN  may  he  found  on  the  IRS’s  Web 
site  at  WWW. irs.gov. 

3.  Abbreviated  Application:  An 
A])plicant  recpiestinga  loan  amount  of 
.S30().()()()  or  less  is  permitted  to 
com])lete  a  short  online  application 
form  that  limits  the  amount  of  re(juired 
narrative  resj)on.ses.  'I’he  required 
narratives  will  address  the  |)ropo.sed  u.se 
of  funds;  the  credit  union's  ability  to 
obtain  matching  funds,  if  required:  and 
how  the  credit  union  will  assess  the 
im])act  of  the  funding. 

4.  Narrative  liesponses:  Bach 
Application  must  include  the  narratives 


listed  below.  Ap))licants  must  adhere  to 
character  limitations  contained  in  the 
Application.  NGUA  will  not  read  or 
consider  narrative  comments  beyond 
the  limits  specified.  Additionally. 

NGUA  will  read  only  information 
reejuested  in  the  Application  and  will 
not  read  attachments  that  have  not  been 
recpiested  in  this  NGf’O  or  the 
Application. 

(a)  Fse  of  Funds:  A  narrative 
describing  how  it  intends  to  u.se  the 
loan  ])roc;eeds.  The  narrative  should 
demon.strate  that  the  loan  will  enhance 
the  products  ami  .services  the  credit 
union  provides  to  its  members,  it  also 
should  de.scrihe  how  tho.se  enhanced 
products  and  .services  will  .sup])ort  the 
economic  develoi)ment  of  the 
community  served  by  the  credit  union. 

(h)  Matching  Funds:  A  narrative 
describing  its  strategy  for  raising 
matching  funds  from  non-federal 
sources  if  matching  funds  are  re(]uired. 

.5.  Large  Iaxuis:  An  A])plicant 
recpiesting  a  loan  in  excess  of  $3{)().()()() 
is  recpiired  to  com])lete  an  oidine 
aj)])lication  form  that  contains 
additional  narrative  comments 
.sup])orting  such  nujuest.  The  additional 
narrative  consists  of  a  business  plan. 

(a)  Business  Plan:  As  detailed  in  Part 
705  of  N(T)A’.s  regulations,  the  business 
l)lan  mu.st:  de.scrihe  the  commuuitv’s 
need  for  financial  ])roducts  and  services 
ami  the  A])])licanl’.s  need  for  funding; 
summarize  the  services,  financial 
l)roduct.s,  and  .services  ])rovided  by  the 
Apj)licant:  de.scrihe  the  Applicant’s 
involvement  with  other  entities; 
de.scrihe  the  credit  union’s  marketing 
strategy  to  reach  members  and  the 
community;  and  include  financial 
projections. 

0.  Non-federaiiv  Insured  Applicants: 

(a)  Additional  Ajjplication 
Bequireinents:  Iviich  Ai)j)licant  that  is  a 
non-federally  insured,  state-chartered 
credit  union  must  submit  additional 
application  materials.  The.se  additional 
materials  are  more  fully  de.scrihed  in 
^  705.0(h)(3)  of  NGUA’s  regulations  and 
in  the  A])])lication. 

(h)  Examination  by  NCIJA:  Non- 
federally  insured,  state-chartered  credit 
unions  must  agree  to  he  examined  by 
NGUA.  'I’he  .sj)eciiic  terms  and 
covenants  pertaining  to  this  condition 
will  he  inovided  in  the  loan  agreement 
of  the  Partici|)ating  ( j'edit  Union. 

(k  Submission  of  Application:  Under 
this  NOFO,  Applications  mu.st  he 
submitted  online  at 
www.cybergrants.com/ncua/ 
applications. 


-  i 

IV.  Application  Review  ( 

A.  Review  Process  f 

1 .  Eligibility  and  Completeness  [ 

Review:  NG.UA  will  review  each 

Api)lication  to  determine  whether  it  is  [ 

complete  and  that  the  A])])licanl  meets  | 

the  eligibility  reciuirements  de.scrihed  in 
the  Regulations  and  Section  11  of  this 
NOFO.  An  inconq)lele  Ap])lication  or 
one  that  does  not  meet  the  eligibility 
reciuirements  will  he  declined  without 
further  consideration. 

2.  Substantive  Review:  After  an 
Api)licant  is  determined  eligible  and  its 
Application  is  determined  comjjlete, 

NGUA  will  conduct  a  substantive 
review  in  accordance  with  the  criteria 
and  procedures  de.scrihed  in  the 
Regulations  and  this  NOFO.  NGUA 
reserves  the  right  to  c:ontac;t  the 
Ap])licant  during  its  review  for  the 
purpose  of  clarifying  or  confirming 
information  contained  in  the 
Api)lication.  If  so  contacted,  the 
Ajjplicant  mu.st  respond  within  the  time 
.si)ecified  by  Nf  lUA  or  NGUA,  in  its  sole 
discretion,  may  decline  the  ai)plication 
without  further  consideration. 

3.  Evaluation  and  Scoring:  The 
evaluation  criteria  are  more  fully 
de.scrihed  in  S  705. (i  of  NCTJA’s 
regulations.  NGUA  will  evaluate  each 
Application  that  receives  a  substantive 
review  on  the  four  criteria  categories 
desc;rih(!d  in  the  regulation:  Financial 
Performance,  Gompatihilitv,  Feasihilitv, 
and  Bxamination  Information  and 
Goncurrence  from  Regional  Director  of 
Qualifying  (audit  Unions. 

(a)  Assessment  of  lmpact:Thv. 

(',omi)atihility  criteria  will  lake  into 
i:on,sideration  the  extent  of  community 
need  and  projected  im])act  of  the 
funding  on  the  Applicant’s  members 
and  community. 

(h)  Effective  SOufegv;  The  Feasibility 
criteria  will  take  into  consideration  the 
(|ualily  of  the  A])])licant’.s  .strategy  and 
its  capacity  to  execute  the  strategy  as 
demonstrated  by  its  ])a.st  performance, 

])artnering  relationships,  and  other 
relevant  factors. 

(c)  Evaluating  Prior  Award 
Performance:  For  prior  parlici])ant.s  of 
the  OSGUl  CJrant  and  Loan  Program, 
loans  may  not  he  awarded  if  the 
parlici])ant:  (i)  is  noncom])liant  with 
any  active  award;  (ii)  failed  to  make 
timely  loan  j)ayment.s  to  N(]UA  during 
fiscal  years  ])rior  to  the  date  of 
Applic:ation;  and  (iii)  had  an  award 
deohligated  (i.e.  removal  of  unu.sed 
awarded  funds)  during  fiscal  years  prior 
to  the  date  of  Apj)lic:ation. 

4.  In})ut  from  Examiners:  NCAI A  will 
not  approve  an  award  to  a  credit  union 
for  which  its  NGUA  regional  examining 
office  or  Slate  Suj)ervisory  Agency 
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(SSA),  if  a])])li(:al)le,  indicates  it  has 
safety  and  soundness  concerns.  If  the 
NCIJA  regional  office  or  SSA  identifies 
a  safety  and  .soundness  concern.  OSCIDl, 
in  conjunction  with  the  regional  office 
or  SSA,  will  a.sse.ss  whether  the 
condition  of  the  A])])licant  is  adiKiuate 
to  undertake  the  activities  for  which 
funding  is  re(|U(!sted,  and  the 
obligations  of  the  loan  and  its 
conditions.  NCIIA,  in  its  sole  discretion, 
may  defer  decision  on  fumling  an 
Application  until  the  credit  union’s 
safety  and  .soundness  conditions 
improve. 

V.  Funding  Process 

A.  Funding  Se/ecthm;  NC’AJA  will 
make  its  funding  selections  ha.sed  on  a 
consistent  scoring  tier  where  each 
applicant  will  receive  an  individual 
score.  NCIIA  will  consider  the  imjjact  of 
the  funding.  In  addition,  NCIIA  may 
i:onsider  the  geogra])hic  diversity  of  the 
Applicants  in  its  funding  decisions. 
When  loan  demand  is  high  applications 
will  he  ranked  based  on  the 
aforementioned. 

B.  Notice  of  Funding:  NCIIA  will 
notify  each  A])])licant  of  its  funding 
decision.  Notification  will  generally  he 
by  email.  A]j])licants  that  are  approved 
for  funding  will  also  receive 
instructions  on  how  to  proceed  with 
dishursement  of  the  loan. 

VI.  Disbursement  of  Funds 

A.  IjHin  Agreement:  Fac;h  Applicant 
selected  to  receive  a  loan  under  this 
NOFO  must  sign  a  Loan  Agreement  and 
a  Promi.ssorv  Note  in  order  to  receive  a 
dishursement  of  funds.  The  Loan 
Agreement  will  include  the  terms  and 
conditions  of  funding,  including  hut  not 
limited  to  the:  (i)  Loan  amount;  (ii) 
interest  rate;  (iii)  repayment 
recpurements;  (iv)  accounting  treatment; 
(v)  im))act  measures:  and  (vi)  rej)orting 
reciuirements. 

1.  Failure  to  Sign  Agreement:  NCIIA, 
in  its  sole  discretion,  may  rescind  a  loan 
offer  if  the  Aj)plicant  fails  to  return  the 
.signed  loan  documents  and/or  anv  other 
nupiested  documentation,  within  the 
time  sjKicified  by  NCUA. 

2.  Multiple  Disbursements:  NCIIA 
mav  determine,  in  its  sole  discretion,  to 
fund  a  loan  in  multijile  dishursements. 

In  such  cases,  the  j)rocess  for 
dishursement  will  he  sj)ecified  by 
NCIIA  in  the  Loan  Agreement. 

VII.  Post-Award  Requirements 

A.  Reporting  Requirements:  Annually, 
each  Participating  Credit  Union  will 
suhinit  an  annual  re])ort  to  NCUA.  The 
rejjort  will  addre.ss  the  Participating 
Credit  Union’s  u.se  of  the  loan  funds;  the 
impact  of  funding;  and  explanation  of 


any  failun;  to  meet  objectives  for  use  of 
procecids,  outcome,  or  impact.  NCUA,  in 
its  sole  discretion,  mav  modifv  these 
requirements.  However,  such  reporting 
r(!(]uirements  will  he  modified  only  after 
notice  to  affected  credit  unions. 

1.  Report  Form:  A])plicahle  credit 
unions  will  he  notified  regarding  the 
submission  of  the  report  form.  A 
Particijiating  Credit  Union  is 
responsible  for  timely  and  comj)lete 
submission  of  the  report.  NCUA  will  u.se 
such  information  to  monitor  each 
Particij)ating  Credit  Union’s  complianc(! 
with  the  requirements  of  its  loan 
agreement  and  to  a.sse.ss  the  impact  of 
the  OSCUI  Loan  Program. 

VAIL  Agency  Contacts 

A.  Methods  of  (iontact:  h'or  furtluir 
information,  contact  NCUA  by  email  at 
OSCIII  APPS@ncna.gov. 

B.  Information  Technology  Support: 
People  who  have  visual  or  mobility 
impairments  that  prevent  them  from 
using  NClIA’s  Web  site  .should  call 
(703)  .518-0010  for  guidance  (this  is  not 
a  toll  free  numher). 

Authority:  12  II..S.C.  17.50.  1 7.57(.5)(D).  and 
(7)(l).  1700’.  1782.  1784.  178.5  and  1780;  12 
CPU  70.5. 

8v  the  National  (Inulit  Union 
Administration  Board  on  |annary  ll>.  2018. 
Mary  F.  Rupp, 

Secn'larv  of  the  Hoard. 

It'K  Ooi;.  2ni:t-m2()(i  Filed  1-22- i:t:  K;4,5  ain| 
BILLING  CODE  7535-01-P 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Arts  and  Artifacts  Indemnity  Panel 
Advisory  Committee 

AGENCY:  Federal  Council  on  the  Arts 
and  the  Humanities;  National 
Endowment  for  the  Humanities. 

ACTION;  Notice  of  meeting. 

SUMMARY:  Pursuant  to  .section  l()(a)(2)  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  Apji.J,  notice  is  hereby  given  that 
the  I'ederal  Council  on  the  Arts  and  the 
Humanities  will  hold  a  meeting  of  the 
Arts  and  Artifacts  Domestic  Indenmitv 
Panel.  The  jmi’iiose  of  the  meeting  is  for 
])anel  review,  discussion,  evaluation, 
and  recommendation  of  ap})lication.s  for 
Certificates  of  Indemnity  submitted  to 
the  Federal  Council  on  the  Arts  and  the 
Humanities  for  exhibitions  beginning  on 
or  after  April  1, 2013. 

DATES:  The  meeting  will  he  held  on 
'I’liesday,  February  12,  2013,  from  9:30 
a.m.  to  5:00  p.m. 

ADDRESSES:  The  meeting  will  he  held  at 
the  Old  Po.st  Office  Building.  1 100 


Pennsylvania  Ave.  NW..  Washington, 

DC  20500,  in  Room  730. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lisette  V^iyatzis,  Committee 
Management  Officer,  1100  Pennsvlvania 
Avenue  NW..  Room  529,  Washington, 
DC  20500.  or  call  (202)  000-8322. 
Hearing-impaired  individuals  are 
advised  that  information  on  this  matter 
may  he  obtained  by  contacting  the 
National  Endowment  for  the 
Humanities’  'FDD  terminal  at  (202)  000- 
8282. 

SUPPLEMENTARY  INFORMATION:  Because 
the  meeting  will  consider  j)roprietarv 
financial  and  commercial  data  provided 
in  confidence  by  indemnity  applicants, 
and  material  that  is  likely  to  di.sclose 
trade  secrets  or  other  ])rivileged  or 
confidential  information,  and  hecau.se  it 
is  important  to  keej)  the  values  of 
objects  to  he  indemnified  and  the 
methods  of  transportation  and  .security 
measures  confidential,  the  meeting  will 
he  closed  to  the  i)nhlic  pursuant  to 
section  552l)(c)(4)  of  Title  5  IJ..S.C.,  as 
amended.  1  have  made  this 
determination  under  the  authority 
granted  me  hv  the  Chairman’s 
Delegation  of  Authority  to  Clo.se 
Advisory  Committee  Meetings  dated 
)uly  19. i993. 

Haled;  laiuiary  17.  2018. 

Lisette  V^iyalzis, 

(ionnuiltee  .\I(in(igen}(!nl  Officer. 

U  K  Doe.  2in:i-(n2(i5  Filed  l-22-i:i;  8:4.5  am| 
BILLING  CODE  7536-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  NRC-2012-0191] 

Agency  Information  Collection 
Activities:  Submission  for  the  Office  of 
Management  and  Budget  (0MB) 
Review;  Comment  Request 

AGENCY:  Nuclear  Regulatory 
Connni.ssion. 

ACTION:  Notice  of  the  OMB  review  of 
information  collection  and  .solicitation 
of  public  comment. 

SUMMARY:  'File  II. S.  Nuclear  Regulatory 
Commi.ssion  (NRC)  has  recently 
submitted  to  OMB  for  review  the 
following  pro|)o.sal  for  the  collection  of 
information  under  the  j)rovision.s  of  the 
Paperwork  Reduction  Act  of  1995  (44 
II.S.C.  chapter  35).  'Fhe  NRO  hereby 
informs  potential  resj)ondents  that  an 
ageiu;y  may  not  conduct  or  sponsor,  and 
that  a  person  is  not  nujuired  to  respond 
to,  a  collection  of  information  unle.ss  it 
dis|)lav.s  a  currently  valid  OMB  control 
numher.  The  NRC  published  a  Federal 


Federal  Register /  Vol.  78,  No.  15  /  Wednesday,  January  23,  2013  /  Notices 


4879 


Register  notice  witli  a  (iO-day  comment 
|«;riod  on  this  information  collection  on 
,S(‘ptemt)er  24.  2012  (77  FR  .58871). 

1.  Tvfu^  of  submission,  now.  wvision. 
or  oxionsion:  N(nv. 

2.  I’ho  titlo  of  tho  infonnaiion 
collodion:  NR(i  Reactor  Vendor 
Registration. 

3.  (Airront  OMli  opprovol  ninnhor: 
31.50-XXXX. 

4.  Tlio  form  nnmhor  if  applicahlo:  N/ 

A. 

5.  How  ofton  tlio  collodion  is 
ro(jniro<l:  Annually. 

0.  M7jo  will  ho  ro(iniro(l  or  (tskod  to 
ivport:  Fow(!r  nuictor  licensee  and 
ap])licants.  and  vendors  are  askcul  to 
rej)ort  voluntary. 

7.  /l;i  ostimaio  of  tlio  numbor  of 
annual  rosponsos:  l‘)2. 

8.  Tbo  ostimatod  numbor  of  annual 
wspondonts:  192. 

9.  An  ostimato  of  tbo  total  numbor  of 
hours  noodod  annually  to  comploto  tbo 
nujuiromont  or  roijuost:  183.5. 

10.  Abst ract :  The  NRC  is  commencing 
an  effort  to  identify  vendors  of  .safety- 
related  parts  and  services  to  nuclear 
power  ])lants  both  directly  (vendors) 
and  indirectly  (sub-vendors).  For  the 
purpose  of  this  document,  the  term 
vendor  includes  supplier.  The  NRC 
licejisecis  and  ap])licants  are  responsible 
for  the  safety  of  facilities  licensed  by  the 
NRC.  As  sucb,  tbev  are  r(!Sj)onsil)le  for 
ensuring  that  tbeir  vendors  meet 
a])])lical)le  regulations  and 
reepnrements.  both  technical  and 
(|uality.  in  purchase  documents.  In 
order  to  ensurt;  that  licenscies  are 
meeting  the  regulatory  reciuirements  iu 
this  area,  the  NR(]  inspects  vendors  to 
evaluate  tbeir  conformance  with 
technical  and  (piality  requirements  in 
|)art  21  of  Title  10  of  the  Codo  ofFodoral 
llogulations  (10  (]FR).  “Rej)orling  of 
Defects  and  Noncompliance.”  and 
Aj)j)endix  B.  "Quality  A.ssurance 
(Criteria  for  Nuclear  Power  Plants  and 
Fuel  Re])rocessing  Plants.”  to  10  CFR 
Part  50.  as  nuiuired  by  procurement 
contracts  with  licensees.  There  is  no 
retpiirement  for  vendors  to  register  with 
the  NR(].  This  collection  will  as.si.st  the 
NRC  in  a.ssessing  the  number  and 
variety  of  vendors  of  safety-related  jiarts 
and  .services  for  re.source  and  vendor 
inspection  j)lanning.  As  part  of  that 
effort,  the  NRC  j)lans  to  (1)  i.ssue  a 
communication  to  power  reactor 
licensee;  and  apj)licants  reepiesting  the 
voluntary  submittal  of  vendor 
information  and  (2)  create  a  Web  jjage 
on  its  j)ublic  Web  site  that  allows 
vendor  and  sub-vendor  information  to 
be  submitted  individually.  When  power 
reactor  licensee  and  a])})licant.s  respond 
either  by  submitting  tbeir  information 
by  mail  or  online  they  will  be  asked  to 


jjrovide  the  following  information: 
Vendor  names,  vendor  addresses, 
vendor  j)oints  of  contact,  vendor  point 
of  contact  email  address,  vendor 
telephone  number,  scope;  of  supply,  and 
comm(;nts.  Additionally,  Vemlors  will 
also  be  able  to  use  this  Web  page; 
ve)bmtarily  te;  e:e)mple;te;  self  re;gistr;itie)n. 

The  publie;  may  examine;  ami  have 
e;e)pie;el  ie)r  a  fe;e;  ))ublie:ly  aviiibible 
ele)e:ume;nt.s,  ine;lueling  the  final 
su])))e)rling  statement,  at  the  NR(7s 
Publie;  De)e;ume;nt  Re)om,  Re)e)m  0-1 F21, 
One;  White  Flint  Ne)rtb,  11555  Re)e:kville; 
Pike,  Re)e:kville;,  Marvlanel  20852.  The 
OMB  cle;arane;e;  re;eiue;sts  :ire;  avail:;ble;  at 
the  NRC's  We;b  site:  littp://www. nrc.gov/ 
public-involvo/doc-commont/omb/.  The 
ele)e;ument  will  be;  available  on  the 
NRC's  be)me;  ])age;  site  fe)r  (it)  ebiys  eefter 
the  signeitnre;  elate;  of  this  ne)tie:e;. 

(kjmments  anel  e|ue;stions  .sboulel  be; 
elire;e;te;el  to  the  OMB  re;vie;we;r  listeel 
be;le)w  by  Fe;bruarv  22,  2013.  Ce)mme;nls 
re;e:e;ive;el  after  this  elate;  will  be; 
e:e)nsiele;re;el  if  it  is  prae:tie:al  to  ele;  se;,  but 
a.ssurane:e  e)f  e;e)nsiele;ratie)n  e;anne)t  be; 
given  te)  e:e)mme;nts  re;e;e;ive;el  after  this 
elate. 

Cbael  Whiteman,  De;sk  Officer,  Offie:e; 
e)f  Infeaination  anel  Re;gidate)rv  Affairs 
(3150-XXXX),  Nl< OB-1 0202.‘ Office;  e)f 
Manageane;nt  anel  Buelge;t,  Washington. 
DC  20503. 

Ceemments  e:an  alse;  be;  eanaileel  to 
(/had  S  W'bit oman@omb.oop.gov  e)r 
submitteel  by  telephone  at  202-395- 
4718. 

The  NR(]  (3e;:irane;e  Offie;e;r  is 
Tre;maine;  Deennell,  301^15-0258. 

D;it(;(l  ill  Roiikville;,  Miiryliinel.  Iliis  Kill;  day 
of  lamiiiry.  20  Kt. 

For  llu;  Nuclear  Reguhilorv  C.oininissioii. 
'I'ri;niiiine;  I)oniii;ll, 

.\7fC  Cloimmco  Officor.  Offici;  of  Infonmilion 
Sorvicos. 

|FR  Hoc.  20i:i-e)12e)4  Filed  l-22-i:{;  K;4.'')  ain| 
BILLING  CODE  7590-01-P 

NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  52-038;  NRC-2008-0581] 

Nine  Mile  Point  3  Nuclear  Project,  LLC 
and  UniStar  Nuclear  Operating 
Services,  LLC  Combined  License 
Application  for  Nine  Mile  Point  3 
Nuclear  Power  Plant  Exemption 

1 .0  Background 

Nine;  Mile;  Point  3  Nue:le;ar  Pre)je;e:t. 
bL(k  anel  IJni.Star  Nue;le;ar  Ope;rating 
.Se;rvie;es,  LLC  (UniStar),  submitte;el  a 
Combineel  Lie;e;nse;  ((X)L)  Apjilicatieui 
fe)r  a  single;  unit  e)f  AREVA  NP's  U.S. 
EPR  te)  the  U.S.  Nue:le;ar  Re;gidate)ry 
Commission  (NRC.)  in  ae:e:orelane:e  with 


the  re;eiuire;me;nts  e)f  Title;  10  e)f  the  dodo 
of  Fodoral  Hogulations  (10  CFR),  subpiirt 
C  e)f  part  52.  “Lie:e;nse;s,  (k;rtifie;atie)ns, 
anel  Api)rovals  fe)r  Nue:le;ar  Pe)we;r 
Plants.”  This  re;ae:tor  is  te)  be;  iele;ntifie;el 
iis  Nine;  Mile;  Pe)int  3  Nue:le;ar  Pe)we;r 
Plant  (NMP3NPP),  anel  le)e:ate;el  aeljae;e;nt 
te)  the;  e;urre;nt  Nine;  Mile;  Pe)int  Nucle;ar 
.Statie)!),  Unit  1  anel  Unit  2,  in  0.swe;ge) 
Ce)unty,  Ne;w  Ye)rk.  The;  NMP3NPP  (XIL 
ai)plie:atie)n  ine:e)ri)e)rate;s  by  re;fe;re;ne;e; 
AREVA  NP’s  a])])lie;atie)n  leer  a  Stanelarel 
De;.sign  (k;rtifie:atie)n  tor  the;  U.S.  EPR. 
Aelelitionally,  the;  NMP3NPP  CUE 
applie:atie)n  is  ba.se;el  upon  the;  U.S.  EPR 
re;fe;re;ne:e;  COL  (RC.OL)  a])plie:ation  lor 
UniStar’s  Calve;rt  C.liffs  Nue:le;ar  Pe)we;r 
Plant,  Unit  3  (CCNPP3).  The;  NRC 
ele)e:ke;te;el  the;  NMP3NPP  COL 
applie;ation  e)n  De;e'.e;mbe;r  12,  2008.  On 
Mare-.b  31,  2009,  UNE  submitteel 
Re;visie)n  1  to  the;  COL  ai)])lie;atie)n, 
ine;lueling  upelate;s  to  tbo  Final  Safety 
Analysis  Re;])e)rt  (FSAR).  On  De;e:e;mbe;r 
1,  2009,  UniStar  Nue:lear  Energy  (UNE), 
ae:ting  e)n  behalf  e)f  the  C,OL  a])plie;ant's 
Nine  Mile;  Point  3  Nue:le;ar  Pre)je;e;t,  LLC, 
anel  UniStar  Nue;le;ar  Oi)e;rating  .Se;rvice;s, 
LL(k  re;eiue;ste;el  tb:\t  the  NRC 
te;m])e)rarilv  suspenel  the  NMP3NPP 
(]OL  applie:atie)n  re;vie;w,  ine:lueling  any 
su])])e)rting  re;vie;w.s  by  e;xte;rnal  agene.ies, 
until  further  ne)tie:e;.  Ba.seel  e)n  this 
re;e|ue;st.  the  NRC  eliscontinueel  all 
review  ae;tivitie;.s  a.sseeeiiateel  with  the 
NMP3NPP  (]OL  ap|)lie:atie)n.  Bv  letter  te) 
the;  NRC  elate;el  De;e:embe;r  9,  2010,  UNE 
re;eiue;ste;el  a  e)ne;-time;  e;xe;m])tie)n  ire)m 
the  10  CFR  50.71  (e;)(3)(iii)  re;quire;me;nts 
te)  submit  the  se:be;elule;el  2010  anel  2011 
(T)L  applie:atie)n  FSAR  upelates,  anel 
))re)j)e).se;el  for  a])])re)val  e)fa  new 
submittal  eleaelline;  e)f  De;e:e;mbe;r  31, 

2012,  leer  the  ne;xt  FSAR  upelate.  The 
NRC  granteel  the  e;xe;m])lie)n  as  ele;.se;ribe;el 
in  Federal  Register  Ne)tie;e  (FRN)  70  FR 
32994  dune  7.  2011).  The  NRC  is 
e:urrently  perfeerming  a  eie;taileei  review 
of  the;  CCNPP3  RCOL  applie:atie)n,  as 
well  as  AREVA  NP’s  applie:atie)n  for 
elesign  e:erlifie:atie)n  of  the  U.S.  EPR. 

2.0  Request/Actie)n 

The  re;gidatie)ns  specifieel  in  10  CFR 
50.71  (e;)(3)(iii),  re;ejuire;  that  an  a])j)lie:ant 
fe)r  a  e;e)mbine;el  lie;e;nse;  unele;r  10  CFR 
part  52  shall,  eluring  the  pe;rie)el  from 
ele)e:ke;ting  e)f  a  C.OL  ap])lie:atie)n  until  the 
C.ommi.ssion  makes  a  fineling  uneler  10 
CFR  52.103(g)  ])e;rtaining  te)  fae:ility 
e)peratie)n,  submit  an  annual  uj)elale;  te) 
the  iq)plicatie)n’s  Final  Safety  Analysis 
Re;pe)rl  (FSAR),  wbie:b  is  a  part  e)f  the 
a|)])licatie)n. 

Pursuant  to  10  C.FR  50.71  (e;)(3)(iii), 
the  ne;xl  annual  iq)elate;  e)f  the;  NMP3NPP 
COL  applie:atie)n  FSAR  woulel  be;  elue  in 
De;e:e;mbe;r  2012.  By  letter  to  the  NRC 
elate;el  November  27,  2012,  UNE 
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nuiuostod  a  ono-timo  oxoinption  from 
th(>  1 0  CFR  50.71  roquiroimMits  NHL  t 

to  submit  tho  scIuuIuUhI  2012  LOL  su  ) 

•.onlication  FSAR  upilatu,  ami  propo.s  ,(i  updat 

Sovalofamnvsulmuttald* 

of  Duc.oml)or  21 , 201 2.  lor  tho  noxt  1  SAR  doois 

^'*UNE’s  rocpiostod  oxomi)tion  i.s  a  ono-  to  spi 
timo  soliodulo  chauf-o  from  tho 
roquiromonts  of  10  CFR  50.71(o  (2)(in).  to  v 
Tho  oxomption  would  allow  UNE  to  sti 

submit  tho  noxt  FSAR  upclato  'A'  F' 

Doc.omhor  21 , 201 2.  Tho  ourron  FSAR  uoxl 
updato  sohodulo  cxndd  not  ho  ohangod.  201 . 
ahsont  tho  oxomption.  UNE  rocpiostot  chai 
tho  oxomption  by  lottor  datod  Novomhor  to  p 
27.  2012  (Agonoywido  Dooumonts  royi 

Aoooss  and  Managomont  Systom  lo  ( 

(ADAMS)  Aooossion  Numhor 

Mhl  2242  AOl  2).  Tho  NRC  not  os  that  tho 
granting  of  tho  oxonqdion  apphos  yxy 

prospoc.tivoly.  rathor  than  rotroaotivoh .  i 
so  this  oxomidion  api)hos  to  roqmiod  .11 

actions  from  tho  tlato  of  oxomption  U.n 

issuanoo  and  doos  not  rotroaotivoly  1 

anthorizo  a  iirovious  failuro  to  tako 
roquirod  action. 

3.0  Discussion  20 

Pursuant  to  10  CFR  50.12.  tho  NRC  su 
mav.  upon  application  by  any  intorostod  ur 
person  or  upon  its  own  imtiativo  grant  su 
oxomptions  from  tho  rociuiromonts  oi  10  w 
Cl'R  iiart  50.  including  Soction 
50  7l(o)(2)(iii)  whom  (1)  tho  oxomptions 
aro  aiithorizod  hy  law.  will  not  prosont 
an  undno  risk  to  public  hoalth  or  saloty.  c- 
aml  aro  consistont  with  tho  common  C 

dofonso  and  security;  and  2)  spocial  y 

circumstancos  aro  prosont.  As  roloyant  h 
to  tho  rocniostod  oxomption.  spocia  i 

circumstancos  exist  if;  (1)- Application  / 

of  tho  regulation  in  tho  particular  i 

circ.umstancos  would  not  servo  tho  ^ 

undorlving  purpose  of  tho  rule  or  is  no 
noc.ossary  to  achieve  tho  underlying  1 

nurposo  of  tho  rule  (lOCkR 

50.12(a){2](ii]);  or  (2)  “Tho  oxomption 
would  provide  only  temporary  roliol 
from  tho  applicable  regulation  and  the 
licensee  or  applicant  has  made  good 
faith  efforts  to  coinjily  with  the 
ivmdation”  (10  CFR  50.12(a)(2)(v  ). 

The  review  of  tho  NMF2NF1H;()L 

applic-ation  FSAR  has  boon  suspondod 
since  Docomhor  1. 2000.  Since  the  CX)L 
ainilication  incorporates  hy  roloronco 
tho  anplication  for  a  Standard  Design 
Ciortification  for  tho  U.S.  EFR.  many 

t:hangosinthoU.S.Eld^FSA^ 

an  associated  change  to  the  (.CE 
application  FSAR.  and  hocauso  tho  NRC 

review  of  tho  CiOL  applic.ation  ^ 

susiiondod.  tho  updates  to  the  COL 
am'lication  FSAR  will  not  ho  reviewed 
NRC  .staff  until  tho  NMP2NFF 
(iOL  ajiplication  review  is  rosiimod. 
Thus,  tho  optimum  timo  to  «  . 

revision  to  the  COL  application  FSAR  is 


sometime  prior  to  UNE  roipiosting  tho  roviw 
NRC:  to  rosumo  its  review.  I’roparmg  and  sus 
submitting  a  COL  application  f  SAR  ■  PI  > 

updato  when  tho  review  remains  H;  i  - 

suspended  and  in  tho  absence  of  any 
cladion  hy  UNE  to  ro(,nost  the  NRC  to  oxen 
rosumo  tho  review  would  ro(|uiro  UN  .  • 

K,  spend  significant  time  and  offoit  and  exu 
would  ho  of  no  value,  particularly  due  > 

;;:L  iact  that  tho  U.S  EPR  FSAR  IS  ar:i  , 

still  undergoing  periodic  revisions  and  i- 
updates.  UNE  commits  to  submit  the 
noxt  FSAR  uiidato  hy  Docomhor  21 .  ( 

2012  and  would  need  to  identity  all 
diangos  to  the  U.S.  EPR  l‘'SAK  .j, 

tc,  prepare  a  CXIL  application  FSAR 

revision  that  accurately  and  (xinip^^ 

reflects  the  c;hanges  to  the  U.S.  LI  K 

'  ^Tho  requested  one-time  .schedule  yj'Jj 

exomiition  to  defer  submittal  of  the  next  ■ 

datetothoNMP2NPPCGL 

a  inlication  FSAR  would  provide  only  sp 
temporarv  relief  from  tho  regulations  of  , 
10  CFR  5‘0.71(o)(2)(iii).  UNE  has 
good  thith  efforts  to  comply  whh  1 0  U  R  ^ 
50.71  (o)(2)(iii)  hy  submitting  K«vision 
to  tho  COL  application  on  March  21 . 

2000.  prior  to  rocpiosting  tho  review 
suspension.  Revision  1  incoriioratoit 
d  information  provided  in  piioi 

supplements  and  standardized  languagi.  i.^ 

0  with  tho  RCOL  application. 

Aii/Ziomed  by  Lmv 

Tho  oxomiition  is  a  one-time  sOiodnlo  > 
V  oxomption  from  tho  roipiiromonts  ol  10  ■ 

CFR  50.71  (o)(2)(iii).  Tho  oxomption 
would  allow  UNE  to  suhmit  tho  noxt 
t  NMP2NPP  COL  application  '. 

uiulato  on  or  holoro  Docomhor  21. 201 2. 
n  As  stated  above.  1 0  CFR  2  idlows  ' 
tho  NRC  to  grant  oxomptions.  1  ho  Nl<y^ 
staff  has  determined  that  granting  UNE 
,ot  the  requested  one-time  exemption  from 
the  requirements  of  10  CFR 
50.71  (e](2)(iii)  will  provide  only 
a  temiiorarv  relief  from  this  regulation 

and  will  not  result  in  a  violation  of  the 
le  Atomic;  Energy  Act  of  1024  as  aniencl^d. 

or  tho  NEC’s  regulations.  2  horofoio.  the 
oxomption  is  authorized  hy  law. 

No  Vndiw  Uisk  to  Public  Health  and 
Safety 

■Ql  'Fho  undorlving  puriioso  of  10  (T’R 

•o  50.71  (o)(2)(iii)  is  to  provide  for  a  tiinOy 
,n  and  comprehensive  updato  oi  tho  FSAR 

:  associated  with  a  COL  apphc.ation  in 

ire  order  to  support  an  effective  ami 

offic'.iont  review  hy  tho  NR(.  staif  and 
NRC  issuance  of  tho  NRC-  stalFs  safety 
evaluation  report.  Tho  rociuostod 
exemption  is  solely  administrative  in 
wed  nature,  in  that  it  pertains  to  tlm 
q>  .schedule  for  submittal  to  tho  NRC.  of 

I  revisions  to  an  applic.ation  under  10 

.  a  CFR  Part  52.  for  whic.h  a  license  lias  not 
;AR  is  boon  granted.  In  addition,  since  tho 


review  of  tho  aiiplication  has  boon 
suspondod.  any  iqKlato 
applic.ation  submitted  hy  UNE  will  not 
ho  reviewed  hv  the  NRC  at  this  time 
Based  on  the  nature  of  the  reciuested 
exemption  as  descrihed  above  no  nevy 
accident  ])recursors  are  created  by  the 
exemption;  thus,  neither  the  proha hihty 
nor  the  consecpiences  of  postulatecl 
accidents  are  increased.  Therefore,  there 
is  no  undue  risk  to  public  health  and 
safetv. 


Consistent  With  Common  Defense  and 
Security 

The  requested  exemption 
allow  UNE  to  submit  the  next  ^’hAR 
update  on  or  before  December  21.  2012. 

This  schedule  change  has  no  relation  to 
.securitv  issues.  Therefore,  the  c-.omincm 
defense  and  security  is  not  impacted  liy 
this  exemption. 

Spec iai  Cite iinista nces 

Special  c.ircumstances.  in  accordam.e 
with  10  C.FR  50.12(a)(2).  are  pre.sent 
whenever;  (1)  "Application  of  the 
in  tho  partiouliir 

drciunstanoos  would  not  soryo  tho 
underlying  purpose  of  the  rule  or  is  no 
ne(;essary  to  achieve  the  umlerlying 
iiuriio.se  oi  the  rule  (10  C.FR 
50.12(a)(2)(ii));  or  (2)  “The  exemption 
would  provide  only  temporary  rehe 
from  the  aiiplicahle  regulation  and  the 
.  licensee  or  applicant  has  made  goot 

faith  efforts  to  comply  with  the 

rosillation"  IKI  CFK  r.(l.l2(a)U  M  • 

The  underlving  purpose  of  10  C.l  R 
50.71  (e)(2)(iii)  is  to  provide  for  a  timdy 
and  comprehensive  update  of  the  * . 

•  associated  with  a  COL  application  m 
order  to  support  an  effective  and 
efficient  review  hv  the  NRC  staff  and 

,  is.suance  of  the  NRC  staffs  safety 

evaluation  report.  As  discussed  ahin-e. 
the  recpiested  one-time  exemption  is 
.solelv  admini.strative  in  nature,  m  that 
it  pertains  to  a  one-time  schedule 
'  1  change  for  submittal  of  revisions  to  an 

;  application  under  10  CFR  Part  52  lor 

whi(;h  a  license  has  not  been  granted. 

The  requested  one-time  exemption  will 
permit  UNE  time  to 
most  recent  revisions  of  the  U.S.  El  R 
FSAR.  and  fully  incorporate  these 
■Iv  revisions  into  a  comprehensiye  update 
\R  of  the  FSAR  associated  with  t he 
NMP2NPP  C’.OL  application.  1  ‘iis 
time  exemption  will  supiiort  the  NRC. 
staffs  effective  and  elfic.ient  review  of 
the  C'.OL  application  when  resumed,  as 
,voll  iis  issua,u;o  of  Iho  salbly  aval, .alum 
1  report.  For  this  reason,  apiihcation  of  10 
C’.FR  50.71  (e)(2)(iii)  in  the  particular 
■  circumstances  is  not  necessary  to 

achieve  the  underlying  purpose  of  tliat 
not  rule.  Therefore,  special 

exist  under  10  CiFR  50.12(a)(2)(ii).  In 
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addition,  special  circuni.stances  are  al.so 
pre.sent  under  10  CFR  r)0.12(a)(2)(v) 
l)e(:ause  granting  a  one-time  excnnption 
I’rom  10  (3’'K  ,50.71  (e)(3)(iii)  would 
provide  only  temporary  relief,  and  IINE 
has  made  good  faith  efforts  to  com])lv 
with  the  regnlation  by  submitting 
Revision  1  to  the  (iOL  application  on 
March  31. 200‘).  prior  to  nupiesting  the 
revi(!w  suspension.  Revision  1 
incorporated  information  provided  in 
prior  su])plemeuts  and  standardized 
language  with  the  RCX)L  apjjlication. 
For  the  above  reasons,  the  sjjecial 
circumstances  required  by  10  (iFR 
50.12(a)(2)  for  the  granting  of  an 
exemjjtion  from  10  (iFR  50.71  (e)(3)(iii) 
exist. 


Eligibilitv  for  (kiiogorUxil  Exclusion 
Eroin  Environincniol  Review 

With  respect  to  the  exemption's 
impact  on  the  (piality  of  the  human 
environment,  the  NRC  has  determined 
that  this  specific  exenqjtion  recjiiest  is 
eligible  for  categorical  exclusion  as 
identified  in  10  CFR  51.22(c)(25),  and 
ju.stified  bv  the  NRC  staff  as  follows: 

(c)  The  following  categories  of  actions 
are  categorical  exclusions: 

(25}  (iranting  of  an  exemption  from 
the  re(]airements  of  any  regulation  of 
this  chapter,  provided  that — 

(i!  There  is  no  significant  ha/.ards 
consideration; 

'I'be  criteria  for  determining  whether 
there  is  no  significant  hazards 
consideration  are  found  in  10  C.FR 
50.02.  The  pro|)os(!d  action  involves 
only  a  schedule  change  regarding  the 
submission  of  an  update  to  the 
application  for  which  the  licensing 
review  has  been  suspended.  Therefore, 
there  is  no  significant  hazards 
considerations  hecau.se  granting  the 
pro|)osed  exemjjtion  would  not: 

(1)  Involve  a  significant  increase  in 
the  probability  or  con.sequences  of  an 
accident  previously  evaluated;  or 

(2)  Create  the  ])ossil)ility  of  a  new  or 
different  kind  of  at:cident  from  any 
accident  previously  evaluated:  or 

(3)  Involve  a  significant  reduction  in 
a  margin  of  safety. 

(iij  There  is  no  significant  change  in 
the  types  or  significant  increase  in  the 
amounts  ofanv  effluents  that  mav  he 
released  offsite: 

The  proj)osed  action  involves  onlv  a 
.schedule  change  which  is 
administrative  in  nature,  and  does  not 
involve  any  changes  to  he  made  in  the 
tyj)es  or  significant  incnxise  in  the 


amounts  of  effluents  that  may  he 
released  offsite. 

(Hi)  'There  is  no  significant  increase  in 
individual  or  cumulative  public  or 
occupational  radiation  ex})osure: 

.Since  tin;  |)ropo.sed  action  involves  only 
a  schednle  change  which  is 
administrative  in  nature,  it  does  not 
contribute  to  any  significant  incr(;as(;  in 
occupational  or  public  radiation 
ex|)osure. 

(iv)  'Vhere  is  no  significant 
construction  impact; 

The  proposed  action  involves  only  a 
schedule  change;  which  is 
administrative  in  nature:  the  application 
review  is  suspended  until  further 
notice,  and  there  is  no  consideration  of 
any  constructiem  at  this  time,  and  hence 
the  ];ro))osed  action  does  not  involve 
any  construction  impact. 

(vj  'There  is  no  significant  increase  in 
the  potential  for  or  consequences  from 
radiological  accidents:  and 
The  ])ro])osed  action  involves  onlv  a 
schedule  change  which  is 
administrative  in  nature,  and  does  not 
impact  the  probability  or  conseciuences 
of  accidents. 

(vij  'The  requirements  from  which  an 
exemption  is  sought  involve: 

(R)  Reporting  reqiurements; 

The  exemption  recpiest  involv(;s 
submitting  an  updated  F.SAR  by  I  INF 

((I)  Scheduling  requirements: 

The  pro])osed  exem])tion  r(;lates  to  the 
schedule  for  suhmitting  FSAR  updates 
\o  the  NRC:. 

4.0  (Conclusion 

Accordingly,  the  NRCC  has  determined 
that,  pursuant  to  10  (CFR  50.12,  the 
exemption  is  authorized  hv  law,  will  not 
])reseut  an  undue  risk  to  the  ]mhlic 
health  and  safety,  and  is  consistent  with 
the  common  defen.se  and  security.  Also, 
sjjecial  circumstauc:e.s  are  jjresent. 
Ther(;fore.  the  NRCC  hereby  grants  UNhC 
a  one-time  exemption  from  the 
requirements  of  10  CCFR  50.71  (e)(3](iii) 
l)ertaining  to  the  NMF3NFF  COL 
a])plication  to  allow  submittal  of  the 
next  F.SAR  u])date  no  later  than 
December  31, 2013. 

Fursuant  to  10  CFR  51.22,  the  NRCC 
has  determined  that  the  exemption 
request  meets  the  a])])licahle  categorical 
exclusion  criteria  set  forth  in  10  (CFR 
51.22(c)(25),  and  the  granting  of  this 
exemption  will  not  have  a  significant 
effect  on  the  (|uality  of  the  human 
environment. 

This  exemption  is  effective  u])on 
issuance. 


lDal(;(l  at  Rockville.  Marvlaiul.  tliis  Bill  clay 
of  laiuiarv  201 3. 

For  the  Nuclcuir  Rcjgiilalorv  (Commission. 
John  Segala, 

Chief,  Licensing  Branch  1.  tBvision  of  New 
Beaclor  I.icensing,  Office  of  New  Reactors. 
H'K  Doc:.  Filled  l-22-i:):  ft:4r)  iim| 

BILLING  CODE  7590-01-P 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Excepted  Service 

AGENCY:  IJ.S.  Office  of  Personnel 
Management  (OPM). 

ACTION:  Notice. 

SUMMARY:  This  notice  identifies 
.Sc;hedule  A,  B.  and  (C  a])pointing 
authorities  applicable  to  a  single  agency 
that  w(;r(;  (;stahlish(;d  or  n;voked  from 
November  1,  2012,  to  November  31, 

2012. 

FOR  FURTHER  INFORMATION  CONTACT: 

.Senior  Executive  Resources  .Services, 
Executive  Resources  and  Em])loy(;e 
Development.  Em]iloy(;e  .Services,  202- 
000-2240. 

SUPPLEMENTARY  INFORMATION;  In 
accordance  with  5  (CFR  213.103, 
.Schedule  A,  B,  and  C  a])]iointing 
authorities  available  for  u.se  hv  all 
agencies  are  codified  in  the  (Code  of 
Federal  Regulations  ((CFR).  .Schedule  A, 
B.  and  (C  ajijiointing  authorities 
ap])licahle  to  a  single  agency  are  not 
codified  in  the  CCFR,  hut  the  (Iffice  of 
Per.sonnel  Management  (OPM) 
publishes  a  notice  of  agency-specific: 
authoritic;s  estahli.shed  or  revcjked  each 
month  in  the  Federal  Register  at 
www.gpo.gov/ fdsys/ .  OPM  also 
pnhlishccs  annually  a  consolidated 
listing  of  all  .Schedule  A,  B.  and  C 
appointing  autlioriticis  curr(;nt  as  of  June 
30  as  a  notice  in  the  Federal  Register. 

Sc;hedule  A 

No  schi;dule  A  authorities  to  report 
during  Novemheir  2012. 

Schedule  B 

No  sch(;dul(;  B  authorities  to  re])ort 
during  November  2012. 

Schedule  (C 

The  following  .Schedule  (C  a])])ointing 
authorities  were  a];provc;d  during 
November  2012. 
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Agency  name 

Organization  name 

Position  title 

Authorization  No. 

Effective  date 

DEPARTMENT  OF  COMMERCE 

Office  of  Deputy  Assistant  Sec- 

Senior  Advisor  . 

DC1 30010 

11/6/2012 

retary  for  Legislative  and  Inter¬ 
governmental  Affairs. 

Office  of  Executive  Secretariat  ... 

Special  Assistant  . 

DC130012 

11/6/2012 

Office  of  the  Deputy  Secretary  ... 

Special  Assistant  . 

DC130013 

11/29/2012 

DEPARTMENT  OF  DEFENSE  .... 

Office  of  Assistant  Secretary  of 

Special  Assistant  . 

DD 130008 

11/1/2012 

Defense  (Public  Affairs). 
Washington  Headquarters  Serv¬ 
ices. 

Office  of  Assistant  Secretary  of 

Staff  Assistant  . 

DD1 30009 

11/9/2012 

Speechwriter  . 

DD130012 

11/9/2012 

DEPARTMENT  OF  EDUCATION 

Defense  (Public  Affairs). 

Office  of  the  Under  Secretary  . 

Special  Assistant  . 

DB 130004 

11/15/2012 

Office  of  Elementary  and  Sec- 

Special  Assistant  . 

DB1 20099 

11/20/2012 

DEPARTMENT  OF  ENERGY  . 

ondary  Education. 

Office  of  Public  Affairs  . 

Project  Coordinator  for  Digital 

DEI  30003 

11/15/2012 

DEPARTMENT  OF  HEALTH 

Office  of  the  Assistant  Secretary 

Media. 

Communications  Director  for 

DH 130007 

11/9/2012 

AND  HUMAN  SERVICES. 
DEPARTMENT  OF  JUSTICE  . 

for  Public  Affairs. 

Civil  Rights  Division . 

Human  Services. 

Senior  Counselor  . 

DJI  3001 3 

11/20/2012 

SECURITIES  AND  EXCHANGE 

Division  of  Risk,  Strategy  and  Fi- 

Confidential  Assistant . 

SE 130001 

11/6/2012 

COMMISSION. 

DEPARTMENT  OF  STATE  . 

nancial  Innovation. 

Office  of  the  Chief  of  Protocol  .... 

Protocol  Officer  . 

DS130018 

11/20/2012 

Bureau  of  Energy  Resources . 

Staff  Assistant  . 

DS130013 

11/27/2012 

The  following  Schedule  C  appointing 
authorities  were  revoked  during 
Noveinl)er  2012. 


Agency 

Organization 

Position  title 

Authorization  No. 

Vacate  date 

COMMISSION  ON  CIVIL 

RIGHTS. 

Commissioners . 

Special  Assistant  to  the  Commis¬ 
sioner. 

CC 120002 

11/4/2012 

DEPARTMENT  OF  COMMERCE 

Office  of  the  Chief  of  Staff  . 

Protocol  Officer  . 

DC 110040 

11/2/2012 

DEPARTMENT  OF  EDUCATION 

Office  for  Civil  Rights  . 

Senior  Counsel . 

Senior  Counsel . 

DB1 20023 
DB 120055 

11/3/2012 

11/3/2012 

Office  of  Vocational  and  Adult 
Education. 

Special  Assistant  . 

DB110119 

11/17/2012 

Office  of  Elementary  and  Sec¬ 
ondary  Education. 

Deputy  Assistant  Secretary  for 
Policy  and  School  Turnaround. 

DB1 20003 

11/20/2012 

DEPARTMENT  OF  HEALTH 
AND  HUMAN  SERVICES. 

Office  of  the  Assistant  Secretary 
for  Public  Affairs. 

Confidential  Assistant . 

DH110118 

11/7/2012 

DEPARTMENT  OF  HOMELAND 
SECURITY. 

U.S.  Customs  and  Border  Pro¬ 
tection. 

Counselor  to  the  Commissioner  .. 

DM110203 

11/2/2012 

DEPARTMENT  OF  HOUSING 
AND  URBAN  DEVELOPMENT. 

Office  of  Public  Affairs  . 

Senior  Speechwriter  . 

DU090112 

11/16/2012 

DEPARTMENT  OF  JUSTICE  . 

Office  of  Public  Affairs  . 

Speechwriter  . 

DJI  0001 5 

11/16/2012 

Office  of  the  Deputy  Attorney 
General. 

Deputy  Chief  of  Staff  and  Senior 
Counsel. 

DJI  2001 2 

11/17/2012 

DEPARTMENT  OF  STATE  . 

Office  of  the  Under  Secretary  for 
Civilian  Security,  Democracy 
and  Human  Rights. 

Staff  Assistant  . 

DS090140 

11/2/2012 

Bureau  for  Education  and  Cul¬ 
tural  Affairs. 

Staff  Assistant  . 

DS1 10073 

11/14/2012 

DEPARTMENT  OF  THE  INTE¬ 
RIOR. 

Secretary's  Immediate  Office  . 

Senior  Advisor  for  Alaskan  Af¬ 
fairs. 

DI090123 

11/26/2012 

DEPARTMENT  OF  THE  NAVY  ... 

Office  of  the  Under  Secretary  of 
the  Navy. 

Special  Assistant  . 

DN090080 

11/18/2012 

EXPORT-IMPORT  BANK  . 

Board  of  Directors  . 

Senior  Advisor  to  the  Chairman  .. 

EB090008 

11/16/2012 

OFFICE  OF  THE  SECRETARY 
OF  DEFENSE. 

Washington  Headquarters  Serv¬ 
ices. 

Staff  Assistant  . 

DD110112 

11/17/2012 

Office  of  Assistant  Secretary  of 
Defense  (Public  Affairs). 

Speechwriter  . 

DD110122 

11/17/2012 

SMALL  BUSINESS  ADMINIS¬ 
TRATION. 

Office  of  Capital  Access . 

Special  Advisor  to  the  Associate 
Administrator  for  Capital  Ac¬ 
cess. 

SB1 10044 

11/14/2012 
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Aiilluirily:  .5  U.S.(].  3301  iind  3302:  li.O. 
10.577.  3  CI  K.  10.54  -10.58  Comp.,  p.  218. 

II. .S.  ()Hic:(!  ol  l^irsoniu;!  M:inii{>(!m(:iil. 
loliii  Born', 

Diwctov. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Excepted  Service;  Consolidated 
Listing  of  Schedules  A,  B,  and  C 
Exceptions 

agency:  Office  of  Personnel 

Management. 

action:  Notice. 

SUMMARY:  This  provides  tlie 
consolidated  notice  of  all  agency 
specific  except(Kl  authorities,  a])proved 
hv  the  Office  of  Personnel  Management 
(OPM).  under  Schednle  A,  B.  and  C.  as 
of  jnne  30.  2012,  as  recinired  hy  (avil 
.Service  Rule  Yl.  Rxceptions  from  the 
Comp(;titive  .Service. 

FOR  FURTHER  INFORMATION  CONTACT: 
.Senior  Kxecntive  Resource  .Sca  vices, 
limployee  .Services,  2()2-(i(K)-2240. 
SUPPLEMENTARY  INFORMATION:  Civil 
.Siirvice  Ride  Yl  (.5  CFR  0.1 )  reipiires  the 
IJ..S.  Office  of  Personnel  Management 
(OPM)  to  pnhlish  notice  of  exce|)tions 
granted  under  .Schedule  A,  B,  and  C. 
tinder  ,5  CFR  213.103(a)  it  is  recpiired 
that  all  .Schiidnle  A,  B.  and  C  a]j])ointing 
authorities  available  for  use  hv  all 
agencies  to  he  published  as  regulations 
in  the  Federal  Register  (F"R)  and  the 
Code  of  Federal  Regulations  (CP’R). 
Fxcepted  appointing  authorities 
established  solely  for  use  hv  one 
specific  agency  do  not  meet  the 
standard  of  general  applicability 
prescribed  hy  the  Federal  Register  Act 
for  regulations  published  in  either  the 
I’R  or  the  CFR.  Therefore.  .5  CFR 
213.103(1))  requires  monthly 
publication,  in  the  Notices  .section  of  the 
Federal  Register,  of  any  .St:hednle  A,  B, 
and  C  apj)ointing  authorities  apiilicahle 
to  a  single  agency.  Under  .5  CFR 
213.103(c)  it  is  required  that  a 
consolidated  li.sting  of  all  .Schedule  A, 

B,  and  C  authorities,  current  as  of  )nne 
30  of  each  year,  he  published  annnallv 
in  the  Notices  section  of  the  Federal 
Register  at  www.fhdaivlivgisicr.gov/ 
(igencios/parsainwl-nuinagtunf^nl-nffica. 
That  notice  follows,  (iovernmentwide 
authorities  codified  in  the  CF’R  are  not 
printed  in  this  notice.  When  making 
appointments  under  an  agency-sjiecific 
authority,  agencies  should  fir.st  list  the 
aj)pro])riate  .Schedule  A,  B,  or  C. 
followed  hy  the  applicable  nnmher.  for 
example:  .Schedule  A,  213.3104(x)(x). 


Agencies  are  reminded  that  all  excepted 
authorities  are  subject  to  the  provisions 
of  .5  CFR  part  302  nnle.ss  .s|)ecifically 
exempted  hy  OPM  at  the  time  of 
ap|)roval. 

OPM  maintains  continuing 
information  on  the  status  of  all 
.Schedule  A.  B,  and  C  appointing 
authorities.  Interested  ])arties  needing 
information  about  specific  authorities 
(hiring  the  year  may  obtain  information 
hy  writing  to  the  .Senior  I'Necntive 
Re.sonrce  .Services.  Office  of  Personnel 
Management.  1000  F  .Street  NW..  Room 
7412,  Washington,  DC  2041.5,  or  hv 
calling  (202)  000-2240. 

The  following  exce])tion.s  are  current 
as  of  |nne  30.  2012. 

Schedule  A 

03.  Executive  Officii  of  the  President 
(Sch.  A,  213.3103) 

(a)  Office  of  Administration — 

(1)  Not  to  exceed  75  positions  to 
provide  administrative  services  and 
siqiport  to  the  White  House  Office. 

fh)  Office  of  Management  and 
Budget — 

(1)  Not  to  exceed  20  positions  at 
grades  C.S-5/15. 

(c)  Council  on  Fnvironmental 
Quality — 

(1)  Professional  and  technical 
])ositions  in  grades  C.S-0  through  15  on 
the  staff  of  the  Council. 

(d) -(n  (Reserved) 

(g)  National  .Security  Council — 

(1)  All  positions  on  the  staff  of  the 

Council. 

(h)  Office  of  .Science  and  Technology 
Policy — 

(1)  'riiirty  jiositions  of  .Senior  Policy 
Analyst,  CS-15;  Policy  Analyst,  C.S-il/ 
14;  and  Policy  Research  Assistant,  C.S- 
9,  for  employment  of  anyone  not  to 
exceed  5  years  on  projects  of  a  high 
priority  nature. 

(i)  Office  of  National  Drug  Control 
Policy — 

(1)  Not  to  exceed  18  positions,  G.S-15 
and  below,  of  senior  policy  analysts  and 
other  ])ersonnel  with  expertise  in  drug- 
related  i.ssnes  and/or  technical 
knowledge  to  aid  in  anti-drug  abuse 
efforts. 

04.  Department  of  State  (Sch.  A, 
213.3104) 

(a)  Office  of  the  .Secretary — 

(1)  All  positions,  C.S-15  and  below, 
on  the  staff  of  the  Familv  Liaison  Office. 
Director  (General  of  the  Foreign  .Service 
and  the  Director  of  I^;rsonnel.  Office  of 
the  Under  Secretary  for  Management. 

(2)  (Reserved) 

(!))-( f)  (Reserved) 

(g)  Bureau  of  Pojinlation,  Refugees, 
and  Migration — 


(1)  Not  to  exceed  10  positions  at 
grades  (i.S-5  through  11  on  the  staff  of 
the  Bureau. 

(h)  Bureau  of  Administration — 

(1)  (Reserved) 

(2)  One  position  of  the  Director,  Art 
in  Embassies  Program,  CM-1()()1-15. 

(3)  (Reserved) 

05.  Department  of  the  Treasnrv  (Sch.  A, 
213.3105) 

(a)  Office  of  the  .Secretary — 

(1)  Not  to  exceed  20  positions  at  the 
ecpiivalent  of  C.S-13  through  C.S-17  to 
.siq)plement  permanent  staff  in  the  study 
of  complex  problems  relating  to 
international  financial,  economic,  trade, 
and  energy  policies  and  programs  of  the 
Covernment.  when  filled  hy  individuals 
with  special  (|nalifications  for  the 
particular  study  being  undertaken. 

(2)  Covering  no  more  than  100 
positions  sujiplementing  permanent 
staff  studying  domestic  economic  and 
financial  policy,  with  emj)loyment  not 
to  exceed  4  years. 

(3)  Not  to  exceed  100  ])o.sition.s  in  the 
Office  of  the  Under  .Secretary  for 
Terrorism  and  Financial  Intelligence. 

(4)  Up  to  35  temporary  or  time-limited 
positions  at  the  G.S-‘)  through  15  grade 
levels  to  .sn])])ort  the  organization, 
design,  and  .stand-up  activities  for  the 
Consumer  Financial  Protection  Bureau 
(CFPB),  as  mandated  by  Public  Law 
111-203.  This  authority  may  he  used  for 
the  following  .series:  C.S-2oi ,  C.S-501 . 
(;.S-5()0.  C.S-1035.  C.S-1102.  G.S-1150, 
C.S-1720,  C.S-1801,  and  (;.S-2210.  No 
new  a|)j)ointments  may  he  made  under 
this  authority  after  Jnlv  21. 2011,  the 
designated  transfer  date  of  the  CFPB. 

(l))-(d)  (Reserved) 

(e)  Internal  Revenue  Serx  ice — 

(1)  Twenty  i)o.sition.s  of  inve.stigator 
for  special  a.ssignment.s. 

(f)  (Reserved) 

(g)  (Reserved,  moved  to  DO)) 

(h)  Office  of  Financial 
Responsibility — 

(1)  Positions  needed  to  jierform 
inve.stment,  risk,  financial,  com])liance, 
and  as.set  management  re(]uiring  uniciue 
(lualifications  currently  not  established 
hy  OPM.  Positions  will  he  in  the  Office 
of  Financial  .Stability  and  the  General 
.Schedule  (G.S)  grade  levels  12-15  or 
.Senior  Level  (.SL),  for  initial 
employment  not  to  exceed  4  years.  No 
new  ai)pointments  may  he  made  under 
this  authority  after  December  31,  2012. 

00.  Depmimeni  of  Defense  (Sch.  A, 
213.3100) 

(a)  Office  of  the  .Secretary — 

(l)-(5)  (Reserved) 

(0)  One  Executive  .Secretary,  U.S- 
IJSSR  .Standing  Gonsultative 
Gommission  and  Staff  Analyst  (SALT), 
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Office  of  the  A.s.sislant  .Secretary  of 
Defense  (International  Security  Affairs). 

(1))  Entire  Department  (including  the 
Office  of  the  Secretary  of  Dcd’ense  and 
the  Departments  of  the  Army.  Navy,  and 
Air  Force) — 

(1)  De])endent  School  Sy.stems 
overseas — Frolessional  |)osition.s  in 
Military  Dependent  ScIkk)!  systems 
ov(;rs(jas. 

(2)  Positions  in  Attache  1  systems 
overseas,  incduding  all  professional  and 
.scientific  ])osition.s  in  the  Naval 
Re.search  Branch  Office  in  London. 

(3)  Positions  of  clerk-translator, 
translator,  and  interpniter  overseas. 

(4)  Positions  of  Educational  Specialist 
the  incumbents  of  which  will  serve  as 
Director  of  Religious  Education  on  the 
.staffs  of  the  chajjlains  in  the  military 
services. 

(.5)  Positions  under  the  program  for 
utilization  of  alien  scienti.sts.  aj)proved 
under  pertinent  directives  administered 
by  the  Director  of  Defense  Re.search  and 
Engineering  of  the  Dej)artment  of 
Defense,  wlien  occupied  by  alien 
.scientists  initially  emj)loved  under  the 
program  including  tho.se  who  have 
accpdred  United  .States  citizen.shij) 
during  such  employment. 

((i)  Positions  in  overseas  installations 
of  the  DOD  when  filled  by  dependents 
of  military  or  civilian  employees  of  the 
l)..S.  Government  residing  in  the  area. 
Employment  under  this  authority  may 
not  extcmd  longer  than  2  months 
following  the  transfer  from  the  area  or 
.separation  of  a  dependent’s  sponsor: 
Provided  that 

(i)  A  school  em])loyee  may  he 
permitted  to  complete  the  school  year; 
and 

(ii)  An  employee  other  than  a  .school 
emjiloyee  may  lx;  permittcul  to  serve  up 
to  1  additional  year  when  the  militarv 
dejiartment  concerned  finds  that  the 
additional  employment  is  in  the  interest 
of  management. 

(7)  Twenty  .secretarial  and  .staff 
.support  positions  at  G.S-12  or  below  on 
the  White  House  .Support  Grouj). 

(8)  Po.sitions  in  DOD  re.searc:h  and 
develo])ment  activities  occuj)ied  hv 
partici])ant.s  in  the  DOD  .Science  and 
Engineering  Apprenticeshij)  Program  for 
High  .School  .Students.  I’ersons 
employed  under  this  authority  shall  he 
hona  fide  high  school  students,  at  least 
14  years  old,  jjursuing  cour.ses  related  to 
the  position  occupied  and  limited  to 
1,040  working  hours  a  year.  Ghildren  of 
DOD  employees  may  be  a])])ointed  to 
the.se  positions,  notwith.standing  the 
.sons  and  daughters  restriction,  if  the 
])o.sition.s  are  in  field  activities  at  remote 
locations.  A])]K)intment.s  under  this 
authority  may  be  made  only  to  po.sitions 
for  which  qualification  standards 


estahlisluid  under  .5  GFR  |)art  302  are 
consi.stent  with  the  education  and 
experience  .standards  established  for 
comparable  positions  in  the  competitive 
service.  A])])ointment.s  under  this 
authority  may  not  be  used  to  extend  the 
service  limits  contained  in  any  other 
a])j)ointing  authority. 

(0)  (Reserviul) 

(10)  Temporary  or  time-limited 
positions  in  direct  .siq)port  of  II..S. 
(Government  efforts  to  rebuild  and  create 
an  independent,  free  and  secure  Ira(] 
and  Afghanistan,  when  no  other 
appropriate  ap})ointing  authority 
aj)plies.  Positions  will  generallv  be 
located  in  Iraq  or  Afghanistan,  but  mav 
be  in  other  locations,  including  the 
United  .States,  when  directly  supporting 
o])eration.s  in  lra(|  or  in  Afghanistan.  No 
new  a])])ointment.s  may  be  made  under 
this  authority  after  October  1.  2012. 

(11)  Not  to  exceed  3,000  positions  that 
re(juire  unitjue  cyber  security  skills  and 
knowledge  to  perform  cyber  risk  and 
strategic  analysis,  incident  handling  and 
malware/vulnerabilitv  analvsis,  program 
management,  distributed  control 
systems  .sec;urity,  cyber  incident 
respon.se,  cyber  exercise  facilitation  and 
management,  cyber  vulnerability 
detection  and  as.sessment,  network  and 
sy.stems  engineering,  enterpri.se 
architecture,  intelligence  analysis, 
investigation,  inve.stigative  analysis,  and 
cylxM'-related  infrastructun!  inter¬ 
dependency  analvsis.  This  authoritv 
may  be  used  to  make  permanent,  time- 
limited  and  tenq)orarv  aj)pointments  in 
the  following  occupational  series: 
.Security  (CG.S-OOHO).  Intelligence 
Analysts  (G.S-0132),  Gomputer 
Engineers  ((GS-0854),  Electronic 
Engineers  ((GS-085.5),  (Gomputer 
.Scienti.sts  (G.S-15.50),  Operations 
Re.search  (GS-1515),  Griminal 
Investigators  (GS-1811), 
Telecommunications  (G.S-0301),  and  IT 
.Specialists  (G.S-2210).  Within  the  scope 
of  this  authority,  the  U..S.  Gyber 
(Gommanil  is  also  authorized  to  hire 
mi.st:ellaneous  administrative  and 
program  (G.S-()3()1)  series  when  those 
positions  recpiire  unicjue  (pialifications 
not  currently  e.stablished  by  OPM.  All 
positions  will  be  at  the  General 
.Schedule  ((TS)  grade  levels  09-15.  No 
new  a])pointment.s  may  be  made  under 
this  authority  after  December  31,  2012. 

(c)  (Re.servcid) 

(d)  General — 

(1)  Positions  concermul  with  advising, 
administering,  supervising,  or 
performing  work  in  the  collection, 
processing,  analysis,  jjroduction, 
evaluation,  interpretation, 
dissemination,  and  estimation  of 
intelligence  information,  including 
scientific  and  technical  positions  in  the 


intelligence  function:  and  j)o.sition.s 
involved  in  the  planning,  jjrogramming, 
and  management  of  intelligence 
resources  when,  in  the  opinion  of  OPM, 
it  is  impracticable  to  examine.  This 
authority  does  not  apply  to  jjositions 
assigned  to  cryptologic  and 
communications  intelligence  activities/ 
functions. 

(2)  Positions  involved  in  intelligence- 
related  work  of  the  cryptologic 
intelligence  activities  of  the  military 
departments.  This  includes  all  po.sitions 
of  intelligence  re.search  specialist,  and 
similar  positions  in  the  intelligence 
cla.ssification  .series;  all  scientific;  and 
t(x:hnical  positions  involving  the 
applications  of  engineering,  physical,  or 
technical  sciences  to  intelligence  work: 
and  professional  as  well  as  intelligence 
technician  positions  in  which  a  majority 
of  the  incumbcmt’s  time  is  sjxmt  in 
advising,  administering,  .siq)ervising,  or 
performing  work  in  the  collection, 
proccissing.  analysis,  production, 
evaluation,  interpretation, 
dis.semination,  and  cistimation  of 
intelligence  information  or  in  the 
planning,  programming,  and 
management  cjf  intelligence  rcjsources. 

(e)  Uniformed  .Scirvices  University  of 
the  Health  .Sc:ience.s — 

(1)  Positions  of  Prcisident.  Vice 
Presidents.  Assistant  Vice  Prcisidents. 
Deans,  D(!|)utv  Deans,  A.ssoc;iate  Deans, 
Assistant  Dcxins,  Assistants  to  the 
President.  Assistants  to  the  Vice 
Prcxsidents.  Assistants  to  the  Dcxms, 
Profes.sors.  Associate  Professors, 
A.ssistant  Profe.ssors,  Instructors, 

Visiting  .Scientists,  Re.scuirch  Associatccs, 
.Senior  Rcxscxirch  As.sociates.  and 
Postdoctoral  Fellows. 

(2)  Positions  establisluul  to  perform 
work  on  projects  funded  from  grants. 

(f)  National  Defense  University — 

(1)  Not  to  excecxl  18  positions  of 

senior  policy  analy.st,  (G.S-15.  at  the 
.Strategic  Goncepts  Development  Genter. 
Initial  appointments  to  these  positions 
may  not  exc(;ed  (i  years,  but  may  be 
extended  thereafter  in  1-,  2-,  or  3-year 
increments,  indefinitely. 

(g)  Defense  Gommunications 
Agency — 

(1)  Not  to  exceed  10  positions  at 
grades  (G.S-1()/15  to  .staff  and  support  the 
Grisis  Management  (Genter  at  the  White 
House. 

(h)  Defense  Accpusition  University — 

(1)  The  Provost  and  i)rofe.s.sor.s. 

(i)  G(K)rge  G.  Marshall  Euro|)ean 
(Genter  for  .Security  .Studies,  Garmisch, 
G(;rmauy — 

(1)  The  Director,  Deputv  Director,  and 
positions  of  professor,  instructor,  and 
lecturer  at  the  George  (G.  Marshall 
European  Genter  for  Security  .Studies, 
Garmisch,  (Germany,  for  initial 


oinplovnuuU  not  to  oxccmhI  3  ^-Oc^rs 
from  i  lo  v 

0)  Asijj-Pjicific  CcMitor  for  Scjcuriiv 

M  Hawaii— 

Dc  1  of I^im;lor. 
Ho.,n  of  Acadoniics.  Diroctor  of  CoH^.j,,. 

‘loputy  (loparlinoni  cl, airs,  and  s(>nio?  ” 
positions  of  professor,  associate 

•  Asia  I  acific  f.enter.  Appointments 
"i‘»y  )o  made  not  to  exceed  .3  years  and 

!'r\  for  periods  not  to 

iA(.(MKj  »i  yoijrs. 

Ill  JS"r"  ''''■''”•"'”'■'”'“*(,11  Agency- 

ISes  positions,  at 

f,  adcs  GS-ii  through  GS-l.-S.  TJie 

m.tl,onty  willbeiKsed  to  appoint 
pcmscmsinlliefcillowingsclncj 
Managcmient  a'ld  Ihogram  Analysis. 

Vi(~  r  Management.' GS- 

G^501.  Accoiniti'ig,  G.S-.510;  Gompnt(>r 
Lngineenng.  (;S-fi54:  Bnsimjss  and  ' 

ndn.stry.GS-1  tot;  Operatic, ns 

Supply  Program  Management.  GS-2003- 

•*ventory  Management  GS-201  Pei  • 

Snerl-*jT'"""‘"  '‘"•■'''''■sii  Hie 

Sp(.(.ial  l'isj)ector(;e'ieral  for 

Afghanistan  K(,consfniction.  The.se  ■ 

positions  provide  for  the  independent  ! 

'  ll  'imoiinls  iip|,„,pr|„|,,,| 
otherwi.se  made  ayailahle  for  the  (J 

i'ot;onstniction  of  Afghanistan.  Thixse  ^ 

positions  are  established  at  Cieneral  ' 
St.lujdnle  ((,S1  grade  levels  f(,r  initial 
onijiloyment  not  to  exceed  3  years  and 
("xten  Y'‘i  ”PP'‘ovel  of  (■)PM.  he  c( 

;  '^o  'lew  appointments  may  be  m 

icKliMiiider  this  authority  after  January 
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I  n  ,  '^'''7-‘or  of  Alumni  Affairs;  and 

Mliiarian  when  filled  by  an  officer  of  , 
Regolar  Army  retired  from  active! 

sorvice.  and  the  Military  Secretary  to  the 
Mjimrintendent  wlimi  filled  by  a  if  S  ' 
.  Mil,  ary  Academy  graduate  ,-etir(,d  as  a 

(o)-(O  (R(,.sery(;d) 

(g)  Hofrn.se  Language  Institute— 

.  (HAH  positions  (j),of(>.s.sor.s 

"*«  niotors.  lecturers)  which  nmniri. 
pioficiency  ,1,  a  foreign  language  or' 

(Jln  l’"‘‘^'‘'”''•"  ofprofe.s.sor.  instructor 
oi  fr(.t„rera.s.sociated  with  courses  of 
iiistniction  of  at  lea.st  10  months 

5  V, !!  ,!""  Y  ';*'iployment  not  to  exceed 
5  xcai.s  whu.l,  may  be  renewed  in 

.  Y  r-  •  ’  ?'  iiiorements 

mdofmitely  thereafter. 

(i)  (R(!.seryed) 

Sclmol  1:-  Jfroparatory  ; 

h  t  p’  ■?  '^”'”'*”''Hi.  N(nv  Jersey-' 

(H  1  ositions  ol  Academic  Directtir 

St  ff  r nO  ''"'"'""'iH  '*'*‘1  (hmeral  .s 

Mall  (.oJlege.  fort  Leavenworth.  s 

Kiinsiis — 

(1)  l^osihoiis  of  pi-of.js,.;,,,,  j 

ms  i  iK, Ion  ass, mil,  , 

.slniolio,,  or 

<lm.il,o„.l„,.,„„p|,o,„„,„| 

;'.YyVY,"- ''-’’"‘’'-''l  in 


(aj— (c)  (Re.servedJ 
(d)  V  S.  Military  Academy.  West 
(’oint.NewYork- 

te  u-h^r'l'*''"  '*islnictor.s, 

t(  cK  hers  (except  teachers  at  the 

Unldren  s  School).  Cadet  Social 
A(.  iy't'(w  C.oordinator,  Chapel  Greanist 
;''*dClioir-Ma.ster.  Director  (If  ^  " 

ntorcollegiate  Athletics.  A.ssociate 

(■()•, ‘ci!("s  "p Athletics. 

M  Manager.  linilding 

Managiir.  three  Phy.sic.,1  Therapists 
(A  hletic  1  rainers).  A.ssociate  Director  of 
Admcssions  for  Plans  and  Programs 


A/oyy/.SV;/,.  A. 

(a)  (Raieral — 

(H-(14)  (Reserved) 

coilfll^'*""^'  P»«ition.s  a.ssigned  to  a 
oodstal  or  seagoing  vessel  ojierated  by  a 

na^la:A.ntyfiirms(iar(:h('tra^ 

(If,)  Ali  po.sitions  nec(,.s.sarv  for  the 
”;  '**l'*;-sfration  and  maintenance  (,nhe 

ID)  Naval  Academy.  Naval 

(blleg^.^^ 

(H  Profe.s.sors.  In,strnct(,r.s.  and 
Inachers;  the  Director  {,f  Academic 

imldiel'l^''''-'^  ''”«(g*-a(lnateSch(,ol; 

<(ngi.s  the  Dean  ol  Admi.ssions  and 
S(,(.ial  Connsedors  at  tlu;  .Naval 
Academy. 

((H  Chief  of  Naval  Operation.s- 
(H  One  p(,.sitio„  at  grade  CS-12  or 
"Hove  that  will  provide  technical 
nianagerial  or  administrative  support 
on  nghly  cla.ssified  functions  t(,  the 

(Phn  -'  i  '  1-''^ f^P”i‘"('on.s 
(J  Ians.  P(,hcy,  and  Gperations) 


. 

"  (.J  .p';'-"!''",''"’''  I«:lmiisii  posilions 

I,  III . . 

,  '"Im-miliimiil  ^■ic,l<l  OfTi,  ,. 
i'ln'i'  !s/ AlW  ll>" 

.  ”1”;”  oy  porsonm;!  liavine 

i*i8  or  technical  clii(dph”nes'(7^^ 

uit(!io.st  t(,  the  Dej,artmeiit  of  the  Navy 

(a)  Office  of  the  Secretary- 
1  f  o  HP”0'"'  A.ssistant  in  the  Office 
Hie  Secretary  of  the  Air  Force.  This 
positum  has  advisory  rather  than 
operatmg  duties  excejit  as  ojierating  or 
.Klministnaiivii  rosp,i„,,il,i]iii,,s  inmY. 

(ll)  General — 

.siYoiiu'y.p'i'YAtK,;;!:^ 

(2)  One  hundred  eighty  jjo.sitions 
•  ei  viced  by  11,11  Air  Force  8a.se.  Utah 
o'lgaged  ,11  interdepartmental  activith'.s 
!'*  ‘*opport  of  national  defen.se  p, c  , I)  ^ 
oivolvnig  scientific  and  technic  al 
1  <-A  ablations. 

oases,  (..aliloriiia — 

(H  Not  to  exceed  20  profes.sional 
1  ositions.  (;s-ll  through  CS-TT  in 
DettK.hnuaits  0  and  .51  SM  AlP  m 

California,  which  will  provide  logistic 

sop, icirt  manage, m(mtt(,.specialimi 

(d)  H.S.  Air  J-orce  Academy. 

Colorad(j— 

(H  (R(!.seryed) 

(2)  Positions  of  Profe.ssor,  Associate 
lofessor.  A.ssistant  Profe.ssor,  and 
Instructor  in  the  Dean  of  Jmcnlty 
Conimandant  of  Cadets.  Director  of 

H  (>(r?t’ .r  "*0 

111  (.cl  States  Air  force  Academy. 

(o) (Reserved) 

(0  Air  Force  Office  of  Special 
hivestigation.s — 

(H  Positions  of  Criminal 
hivestipitor.s/lntelligeiiceR(,. search 

•  pec-iahsts,  CS-.5  through  CS-15  in  tlm 

Air  Force  Offiee  of  Special 

Investigations. 

^^l(8)Wright-Patter.son  Air  Force  8a.se. 

(1)  Not  to  exc(,ed  eight  jiositions.  CJS- 
12  throngh  1.5,  in  Headejnarters  Air 
I  orce  Logistics  Command,  DCS  Matcai  il 
Management.  Office  of  Sjiecial 
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Activities,  Wright-Fattorson  Air  Force 
Base.  Ohio,  which  will  provide;  logistic 
support  management  staff  guidance  to 
classified  research  and  elevelopment 
])rojects. 

(h)  Air  University,  Maxw(;ll  Air  Force 
Base,  Alahama — 

(1)  Positions  of  Profe.ssor,  Instructor, 
or  L(;cturer. 

(i)  Air  Force  Institute  of  Technology. 
Wright-Patterson  Air  Force  Base.  Ohio — 

(1)  Civilian  deans  and  professors. 

(j)  Air  f'orce  Logistics  Command — 

(1)  One  Su|)ervisorv  Logistics 

Management  Sjiecialist,  CM-34()-14,  in 
Detachment  2.  2782  Logistics 
Management  Sejuadron  (Special), 
Creenville,  Texas. 

(k)  Wright-Patterson  AFB.  Ohio — 

(l)  One  position  of  Supervisory 
Logistics  Management  Specialist,  CS- 
348-15,  in  the  2782nd  Logistics 
S(|uadron  (S])ecial).  at  Wright-Patterson 
Air  Force  Base,  Ohio. 

(1)  Air  National  Cuard  Readiness 
C(;nter — 

(1)  One  position  of  Commander,  Air 
National  Cuard  Readiness  Center. 
Andrews  Air  Force  Base,  Marvland. 

10.  Df^pdvtnwni  of  Justice  (Sch.  A, 
213.3110} 

(a)  Ceneral — 

(1)  De])uty  U.S.  Marshals  em])loyed 
on  an  hourly  basis  for  int(;rmittent 
.service. 

(2)  Positions  at  CS-15  and  below  on 
the  staff  of  an  office  of  a  si)ecial  coim.sel. 

(3) -(5)  (Reserved) 

(8)  Positions  of  Program  Manager  and 
A.ssistant  Program  Manager  supporting 
the  International  Criminal  Investigative 
Training  Assistance  Program  in  foreign 
countries.  Initial  ajjjiointments  under 
this  authority  may  not  exceed  2  vears. 
but  may  he  extended  in  1-year 
increments  for  the  duration  of  the  in¬ 
country  jjrogram. 

(7)  Positions  nece.ssarv  throughout 
DO),  for  the  excepted  service  transfer  of 
NDIC  emjilovees  hired  under  Schedule 
A,  213.3110((1).  Authority  expires 
S(;pteml)er  30,  2012. 

(h)  (Reserved,  moved  to  DUS) 

(c)  Drug  Enforcement 
Admini.stration — 

(1)  (Reserved) 

(2)  Four  hundred  positions  of 
Intelligence;  Re.search  Agent  and/or 
Intelligence  Operation  S])ecialist  in  the 
CS-132  series,  grades  (LS-O  through 
CS-15. 

(3)  Not  to  exceed  200  positions  of 
Criminal  Investigator  (Sjiecial  Agent). 
New  ajjpointments  may  he  made  under 
this  authority  only  at  grades  (iS-7/11. 

(d)  (Reserved,  moved  to  Justice) 

(e)  Bur(;au  of  Alcohol,  Tobacco,  and 
Firearms — 


(1)  One  hundred  j)o.sitions  of  Criminal 
Investigator  for  .sj)ecial  assignments. 

(2)  One  non-p(;rmanent  Senior  L(;vel 
(SL)  ('riminal  Investigator  to  serve  as  a 
senior  advisor  to  the  Assi.stant  Director 
(Fir(;arms,  Ex])lo.siv(;s,  and  Arson). 

1 1.  Dopartmont  of  Uomohiod  Sociirilv 
(Sch.  A,  213.3111) 

(a)  (Revoked  11/19/2009) 

(h)  Law  Enforcement  Policy — 

(1)  Ten  positions  for  oversight  pc)licy 
and  dir(;ction  of  sensitive  law 
enforcement  activiti(;s. 

(c)  Homeland  S(;curitv  Labor 
Relations  Board/Homeland  Seenritv 
Mandatory  Removal  Board — 

(1)  ll])  to  15  Senior  Level  and  Ceneral 
Schednle  (or  equivalent)  positions. 

(d)  Ceneral — 

(1)  Not  to  exceed  1,000  i)ositions  to 
jjerform  cyber  risk  ami  strategic 
analysis,  incident  handling  and 
malware/vulnerahility  analysis,  program 
management,  di.strihuted  control 
sy.stems  .seenritv,  cyber  incident 
res])onse,  cyber  exerci.se  facilitation  and 
management,  cvber  vulnerabilitv 
detection  and  assessment,  network  and 
systems  engineering,  enterpri.se 
archit(;c:tnn;,  intelligenci;  analy.sis, 
investigation,  investigative  analysis  and 
cyber-related  iidrast  met  lire 
interdependency  analysis  re(|uiring 
uni(|ne  ipialifications  current Iv  not 
established  by  OPM.  Positions  will  bi;  at 
the  Ceneral  Schedule  ((kS)  grade  l(;vels 
09-15.  No  new  appointments  may  he 
made  under  this  anthoritv  after 
D(;cemher  31, 2012. 

(e)  Papago  Indian  Agency — Not  to 
exceed  25  positions  of  Immigration  and 
Customs  Enforcement  (KiE)  'factical 
Officers  (Shadow  Wolves)  in  the  Pajiago 
Indian  Agency  in  the  State  of  Arizona 
when  filled  by  the  appointment  of 
jjersons  of  one-fourth  or  more  Indian 
blood.  (Formerly  213.3105(b)(9)) 

12.  Deportment  of  the  Interior  (Sch.  A. 
213.3112) 

(a)  General — 

(1)  Technical,  maintenance,  and 
clerical  positions  at  or  below  grades  CS- 
7,  WC-10,  or  eijnivalent,  in  the  field 
service  of  the  D(;partment  of  the  Interior, 
when  filled  bv  the  ajipointment  of 
persons  who  are  certified  as  maintaining 
a  permanent  and  exclusive  residence 
within,  or  contiguous  to,  a  field  activitv 
or  district,  and  as  being  dependent  for 
livelihood  primarily  upon  employment 
available  within  the  field  activity  of  the 
Department. 

(2)  All  positions  on  Covernment- 
owned  shijis  or  vessels  operated  by  the 
Department  of  the  Interior. 

(3)  Temporary  or  seasonal  caretakers 
at  temjiorarily  closed  camjis  or 


imjn'oved  areas  to  maintain  grounds, 
buildings,  or  other  structures  and 
j)r(;vent  damages  or  thiift  of  Covi;rnment 
pro|)erty.  Such  appointm(;nts  .shall  not 
extend  beyond  130  working  days  a  year 
without  the  prior  approval  of  ()PM. 

(4)  Temporary,  intermittent,  or 
sea.sonal  field  a.ssistants  at  GS-7.  or  its 
eijuivalent,  and  b(;low  in  such  areas  as 
forestry,  rangi;  management,  .soils, 
engineering,  fishery  and  wildlife 
management,  and  with  surveying 
parties.  Employment  under  tins 
authority  may  not  exceed  180  working 
(lavs  a  year. 

(5)  Temporary  positions  (;stahlish(;d 

in  the  field  service  of  the  Department  for 
emergency  forest  and  range  fire 
prevention  or  suppre.ssion  and  blister 
rust  control  for  not  to  exceed  180 
working  days  a  y(;ar:  Provided,  that  an 
employee  may  work  as  many  as  220 
working  days  a  year  when  employment 
beyond  180  days  is  ri;{iuirt;d  to  cope 
with  extend(;d  fire  s(;ason.s  or  sudchin 
emerg(;ncii;s  such  as  fin;,  flood,  storm, 
or  other  unfor(;.s(;en  situations  involving 
potential  loss  of  life  or  prop(;rty. 

(8)  Persons  employed  in  field 
positions,  the  work  of  which  is  financed 
jointly  by  the  Departnuait  of  the  Interior 
and  coo|)(;rating  persons  or 
organizations  outside  the  lu;d(;ral 
servic(;. 

(7)  All  positions  in  the  Bur{;au  of 
Indian  Affairs  and  other  positions  in  the 
De|)artment  of  the  Int(;rior  dir(;ctly  and 
primarilv  related  to  providing  .services 
to  Indians  wlnai  filled  by  the 
appointment  of  Indians.  The  Secretary 
of  the  Interior  is  responsible  for  defining 
the  term  “Indian." 

(8)  Temporary,  intermittent,  or 
seasonal  jiositions  at  CS-7  or  b(;low  in 
Alaska,  as  follows:  Positions  in 
nonprofessional  mining  activities,  such 
as  those  of  drillers,  miners,  caterpillar 
operators,  and  samplers.  Enqiloyment 
under  this  authority  shall  not  exceed 
180  working  days  a  year  and  shall  be 
appropriate  only  when  the  activity  is 
carri(;d  on  in  a  r(;mote  or  isolated  area 
and  then;  is  a  shortage  of  available 
candidates  for  the  jiositions. 

(9)  Temporarv,  jiart-time,  or 
intermitt(;nt  employment  of  mechanics, 
skilled  laborers,  e(iui])ment  operators, 
and  tradesmen  on  construction.  r{;j)air, 
or  maintenance  work  not  to  exc(;ed  180 
working  days  a  year  in  Alaska,  when  tin; 
activity  is  carried  on  in  a  r(;mote  or 
isolated  ar(;a  and  there  is  a  shortage  of 
available  candidat(;s  for  the  positions. 

(10)  Seasonal  airjilane  pilots  and 
airplane  mi;chanics  in  Alaska,  not  to 
exc(;(;d  180  working  days  a  y(;ar. 

(11)  Temporarv  staff  positions  in  the 
Youth  (km.servation  (iorps  C(;nt(;rs 
operated  by  the  Department  of  the 
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Interior.  Hmployinent  under  tliis 
authority  shall  not  exceed  11  weeks  a 
year  except  with  prior  aijproval  ofOPM. 

(12)  Positions  in  the  Youth 
(Conservation  (Corps  for  which  pay  is 
fixed  at  the  Federal  ininiinnin  wage  rate. 
Fini)lovinent  under  this  authority  may 
not  exceed  1 0  w(!eks. 

(h)  (Reserved) 

(c)  Indian  Arts  and  (Crafts  Board — 

(1)  The  Fxecutive  Director 

(d)  (Reservcul) 

(e)  Office  of  the  A.ssistant  Secretary. 
Territorial  and  International  Affair.s — 

(1)  (Reserved) 

(2)  Not  to  exceed  four  j)ositions  of 
Territorial  Management  Interns,  grades 
OS-.5.  (iS-7,  or  OS-9,  when  filled  hy 
territorial  residents  who  are  U.S. 
citizens  from  the  Virgin  Islands  or 
Ouam;  U.S.  nationals  from  Americ:an 
Samoa:  or  in  the  case  of  the  Northern 
Marianas,  will  become  U.S.  citizens 
upon  termination  of  the  U.S. 
trusteeship.  Employment  under  this 
authoritv  mav  not  exceed  (i  months. 

(3)  (Reserved) 

(4)  .Sjjecial  Assistants  to  the  Oovernor 
of  American  Samoa  who  perform 
specialized  administrative.  ])rofessional, 
technical,  and  scientific  duties  as 
memhers  of  his  or  her  immediate  .staff. 

(f)  National  Park  Service — 

(1)  (Reserved) 

(2)  Positions  established  for  the 
administration  of  Kalanpapa  National 
Historic  Park.  Molokai.  Hawaii,  when 
filled  hv  aj)pointment  of  (jualified 
|)atients  and  Native  Hawaiians,  as 
providcid  by  Public  Law  9.5-585. 

(3)  S(!ven  full-time  i)ermanent  and  31 
tmnporarv.  part-time,  or  intermittent 
positions  in  the  Redwood  National  Park, 
(California,  which  are  needed  for 
nihahilitation  of  the  ])ark.  as  jirovided 
by  Public  Law  95-250. 

(4)  One  Sj)ecial  Representative  of  the 
Director. 

(5)  All  positions  in  the  (wand  Portage 
National  Monument.  Minnesota,  when 
filled  by  the  a])])ointment  of  recognized 
memh(!rs  of  the  Minnesota  (Chi])pi!wa 
Tribe. 

(g)  Bureau  of  Reclamation — 

(1)  Appraisers  and  examiners 

em])loved  on  a  temporary,  intermittent, 
or  part-time  basis  on  special  valuation 
or  prosjjective-entrymen-review  projects 
where!  knowledge  of  local  values  on 
conditions  or  other  .s|)ecialized 
(jualifications  not  jjos.sessed  by  regular 
Buniau  employees  are  niquired  for 
succe.ssful  results.  PCmployment  under 
this  provision  shall  not  exceed  130 
working  days  a  year  in  any  individual 
case:  Provided,  that  such  em])lovment 
may,  with  prior  apjjroval  of  OPM,  he 
extended  for  not  to  exceed  an  additional 
50  working  days  in  any  single  year. 


(h)  Office  of  the  Deputy  Assistant 
.Secretary  for  Tcirritorial  Affairs — 

(1)  Positions  of 'I'erritorial 
Management  Interns,  (I.S-5,  when  filled 
by  persons  .s(!lected  by  the  (lovermnent 
of  the  Tru.st  'I'erritorv  of  the  Pacific 
Islands.  No  appointimiiit  may  extend 
beyond  1  year. 

13.  Dcpartniant  ol  Agricultiiw  (Sch.  A, 
213.3113) 

(a)  (Ceneral — 

(1)  Agents  employed  in  field  positions 
the  work  of  which  is  financed  jointlv  hv 
the  Department  and  coc)j)erating 
j)ersons.  organizations,  or  governmental 
agencies  outside  the  Federal  service. 
Except  for  positions  for  which  selection 
is  jointly  made  by  the  Department  and 
the  cooperating  organization,  this 
authority  is  not  apj)licahle  tt)  positions 
in  the  Agricultural  Research  Service  or 
the  National  Agricultural  .Statistics 
.Service.  This  authority  is  not  a])plicahle 
to  the  following  positions  in  the 
Agricultural  Marketing  .Service: 
Agricidtural  commodity  grader  (grain) 
and  (meat),  (poultry),  and  (dairy), 
agricultural  commoditv  aid  (grain),  and 
tobacco  insj)ection  positions. 

(2) -(4)  (Reserved) 

(5)  'remporarv.  intermittent,  or 
seasonal  em])loyment  in  the  field 
service  of  the  D(!partm(!nt  in  j)ositions  at 
and  below  ('>.S-7  and  \V('.-1()  in  the 
following  typos  of  positions:  Field 
assi.stants  for  sub  professional  services: 
agric:ultural  hel])ers.  helper-leaders,  and 
workers  in  the  Agricultural  Research 
.S(!rvice  and  the  Animal  and  Plant 
Health  lns|)ec;tion  .Service:  and  subject 
to  prior  OPM  approval  granted  in  the 
calendar  year  in  which  the  appointment 
is  to  he  made,  other  clerical,  trades, 
crafts,  and  manual  labor  positions.  Total 
employment  under  this  subparagraph 
may  not  exceed  180  working  days  in  a 
service  year:  Provided,  that  an  em])lovee 
may  work  as  many  as  220  working  days 
in  a  s(!rvice  yciar  when  employment 
beyond  180  days  is  rcxpiired  to  co|)e 
with  extended  fire  .seasons  or  sudden 
emergencies  such  as  fire,  flood,  storm, 
or  other  unforeseen  situations  involving 
potential  lo.ss  of  life  or  pro])erty.  This 
paragra])h  docis  not  cover  trades,  crafts, 
and  manual  labor  positions  covered  hv 
paragraj)h  (i)  of  .Sec.  213.3102  or 
positions  within  the  P’orest  .Service. 

(0)-(7)  (Re.served) 

(h)-(c)  (Re.served) 

(d)  Farm  .Service  Agency — 

(1)  (Re.served) 

(2)  Memhers  of  .State  (Committees: 
Provided,  that  em]doym(!nt  under  this 
authority  shall  he  limited  to  temporary 
intermittent  (WAE)  positions  whose 
principal  duties  involve  administering 
farm  jjrograms  within  the  .State 


consistent  with  legislative  and 
Departmental  reejuirements  and 
reviewing  national  procedures  and 
policies  for  ada])tation  at  .State  and  local 
levels  within  established  ])arameters. 
Individual  appointments  under  this 
authority  are  for  1  year  and  may  he 
extended  only  by  the  .Secretary  of 
Agric:ulture  or  his  designee.  Memhers  of 
.State  (Committees  .serve  at  the  pleasun! 
of  th(!  .Secretary. 

(e)  Rural  Development — 

(1)  (Reserved) 

(2)  (County  committeemen  to  consider, 
recommend,  and  advise  with  respec:t  to 
the  Rural  Develoimient  i)rogram. 

(3) -(5)  (Reserved) 

(8)  Profe.ssional  and  clerical  positions 
in  the  Trust  'I'erritorv  of  the  Pacific 
Islands  when  occupied  hv  indigenous 
residents  of  the  Territory  to  jirovide 
financial  a.ssistance  pursuant  to  current 
authorizing  statutes. 

(f)  Agricultural  Marketing  .Service — 

(1)  Positions  of  Agricultural 
(Commodity  Graders,  Agricultural 
Commodity  Technicians,  and 
Agricultural  Commodity  Aids  at  grades 
('i.S-9  and  Ixilow  in  the  tobacco,  dairy, 
and  poultry  commodities:  Meat 
Accejjtance  .S])ecialists,  (C.S-11  and 
below:  (Clerks,  Office  Automation 
(Clerks,  and  Computer  (Clerks  at  (C.S-5 
and  below:  (Clerk-'ry])ists  at  grades  (C.S- 
4  and  hcilow:  and  Laborers  under  the 
Wage  .System.  Employment  under  this 
authority  is  limited  to  either  1,280  hours 
or  180  days  in  a  .servic:o  year. 

(2)  Positions  of  Agricultural 
(Commodity  (Craders,  Agricultural 
(Commodity  Technicians,  and 
Agricultural  (Commodity  Aids  at  grades 
C.S-11  and  below  in  the  cotton,  raisin, 
l)eanut.  and  proce.ssed  and  fresh  fruit 
and  vegetable  commodities  and  the 
following  positions  in  support  of  the.se 
commodities:  Clerks,  Office  Automation 
(Clerks,  and  Computer  Clerks  and 
Operators  at  (jS-5  and  below:  (Clerk- 
Typists  at  grades  G.S-4  and  below:  and, 
under  the  Federal  Wage  .System,  High 
Volume  In.strumentation  (HVI) 

Operators  and  HVI  Operator  Leaders  at 
W(C/WL-2  and  below.  res])ectivelv. 
Instrument  Mechanics/Workers/Helpers 
at  W(C— 10  and  below,  and  Laborers. 
Em])loyment  under  this  authority  mav 
not  exceed  180  days  in  a  service  year. 

In  unforeseen  situations  such  as  had 
weather  or  crop  conditions, 
unanticipated  jilant  demands,  or 
increased  imports.  em})loyee.s  mav  work 
u])  to  240  days  in  a  service  year.  Cotton 
Agricultural  (Commodity  (Craders,  (C.S-5, 
may  he  em])loy(!d  as  trainees  for  the  first 
ap])ointment  for  an  initial  period  of  8 
months  for  training  without  regard  to 
the  service  year  limitation. 

(3)  Milk  Market  Administrators 
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(4)  All  positions  on  the  staffs  of  the 
Milk  Market  Administrators. 

(gHk)  (Reserved) 

(1)  Food  Safety  and  Inspection 
S(;rvi(:e — 

(l) -(2)  (Reserved) 

(3)  Positions  of  Meat  and  Poultry 
lnsp{!c:tors  (Veterinarians  at  (kS-ll  and 
Ixilow  and  non-Veterinarians  at 
aj)pro|)riate  grades  below  G.S-11)  for 
employment  on  a  temporary, 
intermittent,  or  seasonal  basis,  not  to 
exceed  1 ,280  bours  a  y(!ar. 

(m)  Grain  Insijection.  Packers  and 
Stockyards  Administration — 

(1)  One  hundred  and  fifty  positions  of 
Agricultural  (k)mmodity  Aid  (Grain), 
GS-2/4;  100  ])ositions  of  Agricultural 
Gommodity  Technician  (Grain),  GS-4/7; 
and  00  ])ositions  of  Agricultural 
Gommodity  Grader  (Grain).  GS-5/9,  for 
tem])orary  em])loyment  on  a  part-time, 
intermittent,  or  seasonal  basis  not  to 
exceed  1,280  bours  in  a  service  year. 

(n)  Alternative  Agricultural  Research 
and  Gommercialization  Gorporation — 

(1)  Executive  Director 

14.  Dvpui'lim^nt  of  Conuiu^rcfi  (Sch.  /\, 
213.3114) 

(a)  General — 

(l)-(2)  (Reserved) 

(3)  Not  to  exceiul  .50  scientific  and 
technical  ])ositions  wbo.se  duties  are 
pmformed  jjrimarily  in  the  Antarctic, 
incumbents  oftbe.se  positions  may  be 
.stationed  in  the  continental  United 
States  for  j)eriod.s  of  orientation, 
training,  analysis  of  data,  and  report 
writing. 

(b) -(c)  (Reserved) 

(d)  Bureau  of  the  Gensu.s — 

(1)  Managers,  supervisors, 
technicians,  clerks,  interviewers,  and 
enumerators  in  the  field  service,  for 
time-limited  employment  to  conduct  a 
census. 

(2)  (airrent  Program  Interviewers 
employed  in  the  field  .servic:e. 

(e) -(b)  (Reserved) 

(i)  Office  of  the  Under  Secretary  for 
International  Trade — 

(1)  Fifteen  jjositions  at  GS-12  and 
above  in  specialized  fields  relating  to 
international  trade  or  commerce  in  units 
under  the  jnri.sdiction  of  the  Under 
Secretary  for  lnt(;rnational  Trade. 
Incumbents  will  be  assigned  to  advisorv 
rather  than  to  o])erating  iluties,  except 
as  operating  and  administrative 
responsibilitv  may  be  recpured  for  the 
conduct  of  ])ilot  studies  or  sjiecial 
projects.  Emi)lovment  under  this 
autboritv  will  not  exceed  2  \'(!ar.s  for  an 
individual  api)ointee. 

(2)  (Reserved) 

(3)  Not  to  exceed  15  ])o.sition.s  in 
grades  GS-12  through  GS-15,  to  be 
filled  by  per.sons  cjualified  as  industrial 


or  marketing  specialists;  who  jjo.sse.ss 
specialized  knowledge  and  experience 
in  industrial  j)roduction,  industrial 
operations  and  related  probbuns,  market 
structure  and  trends,  retail  and 
wholesale  trade  ])ractice.s,  distribution 
channels  and  co.sts,  or  bnsine.ss 
financing  and  credit  procedures 
a|)]dicable  to  one  or  more  of  the  current 
segments  of  U.S.  industry  served  bv  the 
Under  .Secretary  for  International  'I’rade, 
and  the  subordinate  components  of  bis 
organization  which  are  involved  in 
Domestic  Business  matters. 
A])pointment.s  under  this  authority  may 
be  made  for  a  period  not  to  exceecl  2 
years  and  may,  with  prior  OPM 
apjnoval,  be  extended  for  an  additional 
2  years. 

(j)  National  Oc:eanic  and  Atmospheric 
Administration — 

(l)-(2)  (Reserved) 

(3)  All  civilian  positions  on  vessels 
o])erated  by  the  National  Ocean  .Service. 

(4)  T(;m])orarv  positions  required  in 
connection  with  the  surveying 
operations  of  the  field  service  of  the 
National  Ocean  .Service.  Apj)ointment  to 
such  positions  shall  not  exceed  8 
months  in  anv  1  calendar  year. 

(k)  (Rcxserved) 

(l)  National  'Ddecommunication  and 
Information  Admini.stration — 

(1 ) 'I’birty-eigbt  jjrofe.ssional  positions 
in  grades  G.S-13  through  (kS-15. 

15.  Dopai'tiuoui  oflj(il)or  (Sch.  A. 
213.3115) 

(a)  (3ffica!  of  tin;  .Secretarv — 

(1)  (diairman  and  five  members. 
Employees’  (’,om])ensation  Apj)eal.s 
Board. 

(2)  Gbairman  and  eight  members. 
Benefits  Review  Board. 

(b) -(c)  (Reserved) 

(d)  Emi)loyment  and  Training 
Administration — 

(1)  Not  to  exceed  10  i)osition.s  of 
.Supervisory  Manpow(;r  Develo})ment 
.Speciali.st  and  Manpower  Deveb)pment 
.Sjjeciali.st,  G.S-7/15,  in  the  Division  of 
Indian  and  Native  American  Programs, 
when  filled  by  the  appointment  of 
piirsons  of  one-fonrth  or  more  Indian 
blood,  d  bese  positions  riujuire  direct 
contact  with  Indian  tribes  and 
communities  for  the  development  and 
admini.stration  of  comprehensive 
emjjloyment  and  training  programs. 

16.  I^cportnicnl  of  Hcollh  and  Hainan 
Sciviccs  (Sch.  A,  213.3116) 

(a)  General — 

(1)  Intermittent  positions,  at  (iS-15 
and  below  and  WG— 10  and  below,  on 
teams  under  the  National  Di.saster 
M(!dical  .Sy.stem  including  Disa.ster 
Medical  Assi.stance  Teams  and  specialty 
teams,  to  respond  to  disasters. 


emergencies,  and  incidents/events 
involving  medical,  mortuary  and  public 
health  needs. 

(b)  Public  Health  .Service — 

(1)  (Reserved) 

(2)  Positions  at  Government  sanatoria 
when  filled  by  patients  during  treatment 
or  convale.scence. 

(3)  (Reserved) 

(4)  Positions  concerned  with 
problems  in  preventive  medicine 
financed  or  participated  in  by  the 
Dfipartment  of  Health  and  Human 
.Services  and  a  cooperating  .State, 
county,  municipality,  incorporated 
organization,  or  an  individual  in  which 
at  least  one-half  of  the  expense  is 
contributed  by  the  ])artici])ating  agency 
either  in  salaries,  (piarters,  materials, 
equipment,  or  other  necessary  elements 
in  the  carrying  on  of  the  work. 

(5) -((i)  (Reserved) 

(7)  Not  to  exceed  50  positions 
associated  with  health  screening 
programs  for  refugees. 

(8)  All  ijositions  in  the  Ibiblic  Health 
.Service  and  other  positions  in  the 
De])artment  of  Health  and  Human 
.Services  direc;tly  and  j)rimarilv  relatcxl 
to  providing  services  to  Indians  when 
filled  by  the  a])pointment  of  Indians. 

The  .Secretary  of  Health  and  Human 
.Services  is  responsible  for  defining  the 
term  "Indian.” 

(9)  (Reserved) 

(10)  Health  care  positions  of  the 
National  Health  .Service  Gorps  for 
employment  of  any  one  individual  not 
to  exceed  4  years  of  .service  in  health 
manpower  shortage;  areas. 

(11) -(14)  (Reserved) 

(15)  Not  to  exceed  200  staff  positions. 
G.S-15  and  below,  in  the  Immigration 
Health  .Service,  for  an  emergency  staff  to 
provide  health  related  services  to 
foreign  entrants. 

(c) -(e)  (Reserved) 

(f)  The  President’s  Gouncil  on 
Physical  Fitness — 

(1)  Four  staff  assistants. 

17.  Department  of  Education  (Sch.  A. 
213.3117) 

(a)  Positions  concerned  with  problems 
in  education  financed  and  ])articipated 
in  by  the  Department  of  Education  and 
a  cooperating  .State  educational  agency, 
or  university  or  college,  in  which  there 
is  joint  responsibility  for  selection  and 
sn])ervision  of  employees,  and  at  lea.st 
one-half  of  the  expen.se  is  contributed 
by  the  cooperating  agency  in  salaries, 
(jnarters,  materials,  e(|uipment,  or  other 
nece.ssary  elements  in  the  carrying  on  of 
the  work. 

18.  Board  of  (Governors.  Federal  Reserve 
System  (Sch.  A.  213.3118) 

(a)  All  positions 
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27.  Depart wf^ni  of  Votorons  Affairs  (Sch. 
A.  212.2127) 

(a)  t^oii.stniction  Division — 

(1)  ’reni|)orai  v  construction  workers 
paid  from  "purchase  and  hire”  funds 
and  appointed  for  not  to  exceed  the 
duration  of  a  con.struction  projeil. 

(1))  Alcoholism  'rreatmenl  Units  and 
Drug  Dependence  Treatment  (ienter.s — 

(1)  Not  to  exceed  400  positions  of 
mhahilitation  counselors,  (18-3  through 
(IS-11,  in  Alcoholism  Treatment  Units 
and  Drug  Dependence  'freatment 
(^(alters,  when  filled  hy  former  j)atients. 

(c)  Board  of  Veterans’  A])j)eal.s — 

(1)  Bositions.  (JS-15.  when  filled  hy  a 
member  of  the  Board.  Except  as 
jmn'ided  hy  section  201(d)  of  Public 
i-iw  100-087.  appointments  under  this 
authority  shall  lx;  for  a  term  of  0  years, 
and  may  he  rmunved. 

(2)  Positions.  GS-15.  when  filled  by  a 
non-memher  of  the  Board  who  is 
awaiting  Presidential  apjiroval  for 
appointment  as  a  Board  memher. 

(d)  Vietnam  Era  V(iterans 
Readjustment  (x)un.seling  Service — 

(1)  Not  to  exceed  000  positions  at 
grades  CiS— 3  through  US-11,  involved  in 
the  Dej)artment's  Vietnam  Era  Veterans 
Readjustment  (x)un.seling  Service. 

22.  Small  liasinass  /\(lministtdtion  (Sch. 
A.  212.2122) 

(a)  When  the  President  under  42 
U.S.Ci.  18.5.5-1  B.^.'jg.  the  .Secretarv  of 
Agriculture  uniter  7  U..S.(;.  1001.  or  the 
Small  Business  Administration  under 
1.5  U.S.fi.  030(h)(1)  declares  an  area  to 
hi!  a  disaster  area.  |)i).sitions  filled  hv 
time-limited  aj)j)ointment  of  em])loyees 
to  make  and  admini.ster  disaster  loans  in 
the  area  under  the  Small  Busine.ss  Act. 
as  amended.  Service  under  this 
authority  may  not  exceed  4  years,  and 
no  more  than  2  years  may  he  spent  on 
a  single  disa.ster.  Exception  to  this  time 
limit  may  only  he  made  with  prior 
Office  of  Personnel  Management 
approval.  Apj)ointment.s  under  this 
authority  may  not  he  used  to  extend  the 
2-year  service  limit  contained  below.  No 
one  may  he  a])])i)inted  under  this 
authority  to  positions  engaged  in  long¬ 
term  maintenance  of  loan  j)ortfolio.s. 

(h)  When  the  President  under  42 
U.S.(k  1 8.55-1 8r).5g,  the  Secretarv  of 
Agriculture  under  7  U.S.fi.  1881.  or  the 
.Small  Business  Administration  nnder 
15  U..S.{].  838(h)(1)  declares  an  area  to 
he  a  di.saster  area.  j)i).sitions  tilled  hy 
time-limited  appointment  of  emjjlovees 
to  make  and  admini.ster  disaster  loans  in 
that  area  under  the  .Small  Business  Act, 
as  amended.  No  one  mav  serve  under 
this  authority  for  more  than  an  aggregate 
of  2  years  without  a  break  in  service  of 
at  least  8  months.  Persons  who  have  had 


more  than  2  years  of  .service  under 
paragra])h  (a)  of  this  .section  must  have 
a  break  in  .service  of  at  least  8  months 
following  such  service  hefore 
appointment  under  this  authority.  No 
one  mav  he  appointed  under  this 
authority  to  positions  engaged  in  long¬ 
term  maintenance  of  loan  portfolios. 

22.  Federal  nei)osH  Insurance 
Corporation  (Sch.  A,  212.2122) 

(a)-(l))  (Re.served) 

(c)  Tem]K)rarv  or  time-limited 
positions  located  at  c.losed  hanks  or 
savings  and  loan  institutions  that  are 
concerned  with  liipiidating  the  assets  of 
the  institutions,  liquidating  loans  to  the 
institutions,  or  paying  the  dejjositors  of 
closed  insured  institutions.  Time- 
limited  apj)ointments  under  this 
authority  may  not  exceed  7  years. 

2(i.  U.S.  Soldiers’  and  Airmen’s  Home 
(Sch.  A.  212.2126) 

(a)  (Riiserved) 

(h)  Positions  when  filled  hy  memher- 
residents  of  the  Home. 

46.  Selective  Seixice  System  (Sch.  A, 
212.2146) 

(a)  .State  Directors 

46.  i\hition(d  Aeronautics  and  Si)ace 
Administration  (Sch.  A.  212.2146) 

(a)  One  hundred  and  fifty  alien 
scienti.sts  having  special  (|ualifications 
in  the  fields  of  aeronautical  and  space 
re.search  where  such  emplovment  is 
deemed  by  the  Administrator  of  the 
National  Aeronautic.s  and  .S])ace 
Administration  to  he  necessary  in  the 
l)ul)lic  interest. 

.5.5.  Soci(d  Secaritv  Administration  (Sch. 
A.  212.2155) 

(a)  Arizona  Di.strict  Office.s — 

(1)  Six  positions  of  .Social  Insurance 
Rejiresentative  in  the  district  offices  of 
the  .Social  .Security  Administration  in 
the  .State  of  Arizona  when  filled  hy  the 
ajjpointment  of  persons  of  one-fourth  or 
more  Indian  blood. 

(h)  New  Mexico — 

(1)  .Seven  positions  of  .Social 
Insurance  Re])re.sentative  in  the  di.strict 
offices  of  the  .Social  .Security 
Administration  in  the  .State  of  New 
Mexico  when  filled  hy  the  ai)pointment 
of  persons  of  one-fourth  or  more  Indian 
blood. 

(c)  Alaska — 

(1)  Two  ])ositions  of  .Social  Insurance 
Rejjre.sentative  in  the  di.strict  offices  of 
the  .Social  Security  Administration  in 
the  State  of  Alaska  when  filled  by  the 
appointments  of  persons  of  one-fourth 
or  more  Alaskan  Native  blood  (Eskimos, 
Indians,  or  Aleuts). 


62.  The  President’s  Crime  Prevention 
Council  (Sch.  A.  212.2162) 

(a)  (Reserved) 

65.  Chemic(d  Saf(4v  and  Ha/.ard 
lnvesti<’ation  Board  (Sch.  A.  212.2165) 

(a) (Reserved) 

(h)  (Re.served) 

66.  Court  Seivices  and  Offender 
Sujiervision  Agency  of  the  District  of 
Cohimhia  (Sch.  A,  212.2166) 

(a)  (Reserved,  exj)ired  3/31/2004) 

7(1.  Millennium  Chcdlenge  Corporation 
(MCC)  (Sch.  A.  212.2170) 

(a)  (Reserved,  expired  9/30/2007). 

(h) 

(1)  Positions  of  Resident  Country 
Directors  and  Deputy  Resident  Country 
Directors.  'I'lie  length  of  a])])ointinent.s 
will  corres})ond  to  the  length  or  term  of 
the  ci)m])act  agreements  made  between 
the  MCC  and  the  country  in  which  the 
M(X^  will  work,  plus  one  additional 
year  to  cover  pre-  and  ])i)st-com])act 
agreement  related  ac.tivities. 

74.  Smithsonian  Institution  (Sch.  A, 
212.2174) 

(a)  (Re.served) 

(h)  .Smithsonian  Tro])ical  Research 
Institute — All  positions  located  in 
Panama  which  are  part  of  or  which 
.supj)ort  the  .Smith.sonian  Tropical 
Re.search  Institute. 

(c)  National  Museum  of  the  American 
Indian — Positions  at  CS-1.5  and  below 
requiring  knowledge  of.  and  ex])erience 
in.  tribal  customs  and  culture.  .Suc.h 
positions  comprise  a])proximatelv  It) 
percent  of  the  Museum’s  positions  and, 
generally,  do  not  include  secretarial, 
clerical,  administrative,  or  program 
sujjport  j)o.sitions. 

75.  Woodrow  Wilson  Internatiomd 
Center  for  Scholars  (Sch.  A.  212.21 75) 

(a)  due  Asian  .Studies  Program 
Admini.strator.  one  International 
.Security  .Studies  Program 
Admini.strator,  one  Latin  American 
Program  Admini.strator,  one  Russian 
.Studies  Program  Administrator,  one 
West  European  Program  Admini.strator, 
one  Environmental  Change  &  .Security 
.Studies  Program  Admini.strator.  one 
United  .States  .Studies  Program 
Administrator,  two  .Social  .Science 
Program  Admini.strators,  and  one 
Middle  East  .Studies  Program 
Admini.strator. 

76.  Communitv  Development  Financial 
Institutions  Fund  (Sch.  A,  212.2176) 

(a)  (Re.served,  expired  9/23/1998). 

60.  Utah  Reclamation  and  Conservation 
Commis.sion  (Sch.  A.  212.2160) 

(a)  Executive  Director 


on  tlw  Arts 

and  tlw  Hiiwanitws  (Sdi.  /l.  213.:ut{2) 
for  tiu! 

(1)  Artistic  aiui  roh.tccl  positions  at 
Kra(l(;s  tliroiioj,  (;s_i5  in 

tlio  roviow,  evaluation  and  ^ 

;;;''";ni-stration  ol  app]ic;a,i„„,s 
MHiits  supporting  the  arts,  related 
le.sf'arch  and  a.sses.sinent.  policy  and 
program  developmont.  arts  education 
■ic.ce.ss  i)rograms  and  advocacy  or  ' 
ovidiiation  of  critical  arts  ,, rejects  and 
out! each  jnograins.  Duties  reciuire 
ar  istic  stature,  in-dej)lh  knou'ledge;  of 

< «>ni/or  artislic-relatecl 
loiiderslnp  qualities 
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of  External  Affairs;  Placement  Officer- 
Ad^ 

naming  Assistant;  three  Academy 
I  raining  Representatives;  and  one 
Education  Program  Assistant. 

Y'  i'f^doiol  Enwroonev  Managenwnt 
/Igency  hSc/i.  A,  21 3.3 133) 


(*V-h.  A.  213.3190} 

Managi.i  Appointment  is  limited  to  four 
xears  unless  extended  hy  OPM. 

(aHc)  (Ke.served). 

(d)  Part-time  and  intermittent 

(a)  U.S.  Coast  (hiard— 

(1)  (Reserved) 

(2)  Eanqdighters 

(8)  Professors,  Associate  IVofessors 
Assistant  hofe.ssors.  Instructors,  one’ 
"iicipa  Librarian,  one  Cadet  Hoste.ss 
and  one  J  sychologi.st  (Counseling)  at  the 
-oast  Guard  Academy.  New  London 
Connecticut. 

(Id-(d)  (Reserved) 

m  Adniini.stration— 

(1  )-(2) (Reserved) 

(;^)  All  positions  on  Government- 
owned  vessels  or  those  bareboats  ' 

-Iiaileied  to  the  Government  and  ' 

operated  by  or  for  the  Maritime  1 

Admini.stration.  I 

(4)-(5)  (Reserved)  ^ 

(«)  U.S.  Merchant  Marine  Academy 
lY^itions  of;  Professors,  Instructors  and  f 

roaohers,  including  heads  of  (. 

Si  n  i;]  Mathematics  and 

Nautical  Science,  and  Engineering- 

Coordniator  of  Shipboard  7  raining-, he  ,, 

Connnandanl  of  Midshipmen,  the 

Assi.stant  Yaiiinandant  of  Midshinmen- 

iK.ois:  Ihm.  Ki!gii„|.ni„|  Alfairs 
Cllicers;  and  one  Training  c, 

Administrator. 

(7)  IJ.S.  Merchant  Marine  Academy 
positions  of:  Associate  Dean;  Registrar- 
Director  of  Admi.ssions;  Assistant  l 

Director  of  Admi.ssions;  Director.  Office  1  h’ 


(a)  Field  posit  ions  at  grades  CS- 1  .'S 
and  below,  or  equivalent,  which  are 
ongaged  m  work  directly  related  to 
unique  resjion.se  efforts  to 
environmental  emergencies  not  covered 

LV  the  Desaster  Relief  Act  of  1974 

nhlic  Law  9;i-2«8.  as  amended  ’ 
Y»P*»y"i(ait  under  this  authority  may 
exceed  39  months  on  any.singl  - 
^^nuirgency.  Persons  may  not  he  ^ 

oiiiployed  under  this  authority  for  lono- 
tei  m  duties  or  for  work  not  directly  " 

r  efhir”"^'''  ' rosponse 

(h)  Not  to  exceed  30  positions  at 
grades  GS-l.'S  and  below  in  the  Offices 

Counseri'  ''  General 

Goun.sel,  Inspector  General 

^;"'"F‘roller.  Public  Affairs.  Personnel 

Acquisition  Management,  and  the  Stati; 

and  Local  Program  and  Support 

in  work 

(dwJi  '‘-‘sponse 

(  tloits  to  environmental  emergencies 

1  174  1  nhhc  Law  9.3-2««,  as  amend, hI 
Yiployimmt  under  this  authoritv  may' 
(.xf.eed  30  months  on  any  single  ' 

mliAT'V ""  V’’  '<li*li‘ts  or 

k  not  directly  nece.s.sitated  hy  the 
|••^.K:y^^spcm 

n  appe, „nder  this  authority  for 
■sorvice  111  connecli,m  with  a  differ, m, 

-  >»>rg(>ncy  unhi.ss  at  hiasl  0  nmnths  have 
i-lcip.se,!  sin,:e  the  iiulividnar.s  late.st 
cq)pointment  iiiuhir  this  authoritv 
(u)  Not  to  ,ix,;ee,l  3.50  iirofessional  aiul 
uJmu  al  jx)s,ti,ms  at  gra,l,is  GS~5 
liroiigh  GS-1.5,  ,n-  (upiivahint.  in  Mobile 
Y^rgoimy  Response  Support  • 

D,:tachm,mts  (MERS). 

Schedule  B 


(u)  (Reserve,!) 

(0  S,-";”E'fic,  i}rof,:.ssi,mal.  ami 
t(M;hnmal  positions  at  gra,l,is  GS-12  to 

qnalifu.-ations  in  foniig,,  „oli(  y 
or.  Total  ,miploynmnt  umh^  ' 

^'atlmrity  may  not  ex,.,;,,, I  4  years. 


(a)  (R,!.sery,;,i) 

(I))  Offi,.-e  oftheSp,i,  ial 

of  isi 

at  gra,l,;s  (,S-12  through  CS-I.5. 

(a)  (1 )  (hie  u,)n-pernian,mt  simior 
^v,,!  p,.siti„nto.s,irye  as  S,;i,m,.-e  and 
T,.,.hnology  A,lyisor  t,)  tim  Se,.r,;tary. 
(E)-(c)  (Res,)rv,;,|) 

(d)  S,:venteen  j),)siti,)ns  ,111  the 

staff  of  the  Pr,isi,lent’.s  Guest 
R)iise  (Plair  ami  Blair-L,;e  Houses). 


'^3^205  '!"'''"^  ^Sc/i.  B. 

(a)  P,).siti„ns  ,if  D,:piity  C,iniptr,)ll,;r  of 

!Yt''‘mm,;y,  Chief  Nati,,nal  Bank 

f National 

of  N.r  ""'‘"rn A,hninistrator 

of  National  Banks.  Ihipnty  Regional 

/  A,hnmistrator  of  National  Banks 
Assistant  to  the  Comptroller  of  the 

Ass‘""7’m‘“'""'*^  Pan),  Examiner, 
g-  A.ssociate  National  Bank  Examin,ir,  an,l 
Assistant  National  Bank  Examiner 
se  "  oo,se  salarms  are  jiai,!  from 

aYos.sments  again.st  national  hanks  ami 
oth,  r  linan,;ial  institutions. 

;  (l))-(e)  (Reserve,)) 

(d)  Positions  ,;on,.erne,l  with  the 
Pn)t,i,:t„,n  ,if  the  life  ami  safety  of  th,‘ 

1  resulent  ami  memh,;rs  ,)f  his ' 

;;  f''»dly.  „r  otluir  ]Kir.s,)n.s  for 

whom  snnilar  j)r,)te,:tive  s,;ryi,:es  are 
pr,:.s,;rihe,l  by  law.  when  fille,l  in 
'“•‘■or,  an,;,i  with  sp,i,;ial  ap,,oint„„*„t 
pio,.e,hir,!s  approy,;,)  hy  OPM.  Servi,-,. 

’*  (1 ‘/'x  7“*“”'‘y  '"TV  not  ,>x,:,;e,l: 

(IJ  A  totcil  of  4  vOfirs;  or 

(2)  120  ,lays  folhiwing  cmipletion  of 

»'os,irvm;er,iqnir,Mlf,,rcony,;rsi,,n 

m,lei  Ex,;,;ufiye  Or,l,;r  11203 
(oJl  osi,„,ns.gra,lesCS-.5  tiirough  12 
leasury  Enf,ir,;,!ment  Agent  in  the 
Buniaii  ,)f  Al,.-,)hol,  I’ohac,;,,.  ami 
F>r,iar„is,-  an,l  Treasury  Enfor,:enient 

.  ;^Kl"d.lhl,)t.  Marine  Enf,,r,;,mi,.. lit 

-  JJffH.er,  ami  Aviation  Enf,)r,.-e,nent 
Offu.-erin  the  IGS.  Cu.stoms  S,iryi,;e 

Wiceumhirthisautluirityinavn,;, 

u\,.c,!,l  3  y,!ars  ami  120  ,lays. 

(2)  Pr,)f,i.s.si,inal  j)ositi,)ns  at  CS-I1 
iilvolving  .sysUMii.,. 

Utti,.,.  of  the  As.sistant  S,!,;retarv 
.Sj-CH.tary  (Sy.st,ans  P,))icv  ami 

Inhirmati,),!)  in  the  Offi,;e„fthe 
A.ssistant  S,),:retary  ((kmiptnil le,-). 

d)-{4)  (R,;s,;rye,i) 

(5)  F,,nr  N,;t  As.s,!s.s,n,mt  Analysts 
(h  Mtenlepartmental  a,.tiyiti,;s— 
nj  Soveii  positions  to  jirovitle  general 
a,hnmisfration,  general  art  ami 
;"fnn"ati,)n,  phot,igraphy,  aml/or  visual 
fonnatum  sujijKirt  to  the  White  Hon.se 
Pluitographic  Servi,:,). 

lu  the  White  floii.se  Military  Offic,), 
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providing  support  for  airlift  operations, 
special  events,  .security,  and/or 
administrative  services  to  the  Office  of 
the  President. 

(c)  National  Defense  University — 

(1)  Sixty-one  |)ositions  of  Professor. 

(I.S-13/1.5,  for  emj)loynient  of  any  one 
individual  on  an  initial  apjiointinent  not 
to  exceed  3  years,  which  may  he 
nmewed  in  any  increment  from  1  to  8 
years  indefinitely  thereafter. 

(d)  (leneral — 

(1)  One  ])osition  of  Law  Lnforcement 
Liaison  Off  icer  (Drugs).  (LS-3()1-15. 

U.,S.  Enroptxm  Command. 

(2)  Acquisition  positions  at  grades 
(LS-.5  through  CS-11.  whose 
incnmhents  have  snccessfidly 
completcul  the  recjnired  conr.se  of 
(Hlncation  as  participants  in  the 
Department  ofDefen.se  scholarshij) 
program  authorized  under  10  IJ.S.C. 
1744. 

(e)  Office  of  the  Inspector  General — 

(1)  Positions  of  Criminal  Investigator. 

CS-1811-.5/15. 

(f)  Department  ofDefen.se  Polvgra])h 
Institute,  Fort  McClellan,  Alabama — 

(1)  One  Director.  CM-1.5. 

(g)  Defense  .Security  Assi.stance 
Agency — 

All  faculty  memhers  with  instructor 
and  research  duties  at  the  Defen.sc; 
Institute  of  .Security  Assistance 
Management.  Wright  l^itterson  Air 
Force  Base,  Dayton.  Ohio.  Individual 
ap])ointm(mts  under  this  authority  will 
h(!  for  an  initial  3-year  period,  which 
may  he  followed  hy  an  a])pointment  of 
indefinite  duration. 

07.  of  tlw  Armv  (Sell.  B. 

213.3207] 

(a)  U..S.  Army  Command  and  General 
.Staff  College — 

(1)  .Seven  positions  of  professors, 
instructors,  and  education  .speciali.st.s. 
Total  employment  of  any  individual 
under  this  authority  may  not  exceed  4 
vears. 

OH.  Depart niHiit  of  the  \’avv  (Sch.  B, 
213.3208} 

(a)  Naval  Underwater  .Systems  Center, 
New  London,  Connecticut — 

(1)  One  position  of  Oceanographer, 
grade  (LS-14.  to  function  as  inojetl 
director  and  manager  for  re.search  in  tlu! 
wea])ons  .systems  a|)])lications  of  ocean 
(uldies. 

(h)  Armed  Forces  .Staff  College;, 
Norfolk.  Virginia — All  civilian  facidty 
|)o.sitions  of  ])rofessors,  instructors,  and 
teachers  on  the  .staff  of  the  Armed 
Forces  Staff  (k)llege.  Neerfolk,  Virginia. 

(c)  D(;fen.s(;  Personnel  .Securitv 
Re.search  and  Education  Center — One 
Director  and  four  Research 
Psychologists  at  the  jjrofessor  or  C.S-1 5 
level. 


(d)  Marine  Corps  Command  and  .Staff 
(College — All  civilian  j)rofessor 
positions. 

(e;)  Executive  Dining  facilities  at  the 
Pentagon — One  position  of  .Staff 
Assistant.  C.S-3()1.  whose  incumh(;nt 
will  manage  the  Navy's  Executive 
Dining  facilities  at  the  Pentagon. 

(f)  (R(;serv(;d) 

Of).  Department  of  the  Air  Force  (Sch.  B, 
213.3200) 

(a)  Air  Research  In.stitute  at  the  Air 
University,  Maxwell  Air  Force  Base, 
Alahama — Not  to  exceed  four 
interdisciplinary  positions  for  the  Air 
Research  institute  at  the  Air  University. 
Maxwell  Air  Forc:e  Base,  Alahama.  for 
em])lovinent  to  complete  studies 
proposed  hy  candidates  and  accejitahle 
to  the  Air  Force.  Initial  apjjointments 
an;  made  not  to  exceed  3  vears.  with  an 
o])tion  to  r(;new  or  extend  the 
ai)pointments  in  increments  of  1-,  2-,  or 
3-  vears  indefinitelv  ther(;after. 

(h)-(c)  (Res(;rve(r) 

(d)  Air  Universitv — Positions  of 
Instructor  or  profe.ssional  academic  staff 
at  the  Air  University  a.s.sociated  with 
cour.s(;s  of  instruction  of  varying 
durations,  for  employment  not  to  excieed 
3  yi;ars,  which  may  h(;  renew(;d  for  an 
indefinite;  period  thereafter. 

(e)  U..S.  Air  Force  Acad(;my, 

(Colorado — One  ])osition  of  Director  of 
D(;veloj)ment  and  Alumni  Programs. 
C.S-3()1-13. 

10.  Department  of  Justice  (Sch.  B, 
213.3210) 

(a)  Drug  ICnforcement 
Administration — 

Oiminal  lnv(;stigator  (.Special  Agent) 
positions  in  the  Drug  Enforcement 
Administration.  New  apjjointments  may 
he  made  under  this  authority  only  at 
grades  (kS-.5  through  11.  .Service  under 
the  authority  mav  not  exceed  4  vears. 
A|)|)ointment.s  made  under  this 
authority  may  he  converted  to  can;(;r  or 
career-conditional  aj)])ointment.s  under 
the  jjrovisions  of  Executive  Order 
12230,  subject  to  conditions  agreed 
ujjon  h(;tween  tlu;  De])artm(;nt  and 
OPM. 

(h)  (Re.served) 

(c)  Not  to  (;xc(;ed  400  jjositions  at 
grades  (LS-.5  through  1.5  assigned  to 
regional  task  forc(;.s  (;stal)lished  to 
conduct  sjjecial  investigations  to  combat 
drug  trafficking  and  organized  crinu;. 

(d)  (Re.serv(;d) 

(e)  Unit(;d  .States  Trustee.s — Positions, 
other  than  secretarial,  (kS-(i  through 
(kS-15,  r(;(|uiring  knowledge  of  the 
hankrujjtcy  j)roc(;s,s,  on  the  staff  of  tlu; 
offices  of  Uniteil  .Slates  Trustees  or  tlu; 
Executive  Office  for  U..S.  Trustee.s. 


13.  Department  of  At>ricnltnre  (Sch.  B, 

213.3213) 

(a)  Foreign  Agricultural  .Service — 

(1)  Positions  of  a  |)roj(;ct  natun; 
involved  in  international  technical 
assistance  ailivities.  .S(;rvice  under  this 
authority  may  not  (;xceed  5  years  on  a 
single  jjroject  for  any  individual  unless 
delayed  comjjletion  of  a  jjroject  justifi(;,s 
an  extension  uj)  to  hut  not  exceeding  2 
y(;ars. 

(h)  Cieneral — 

(1)  Tem|)orary  jjositions  of 
jjrofessional  Re.search  Scientists,  (i.S-15 
or  below,  in  the  Agricultural  Re.search 
.Service,  lu:onomic  Re.search  .S(;rvice, 
and  the  Fore.st  .Service,  when  such 
j)ositions  are  established  to  sujjjjort  the 
Res(;arch  Associateshij)  Program  and  ar(; 
filled  hy  jjer.sons  having  a  doctoral 
degree  in  an  ajjjjropriate  field  of  study 
for  research  activities  of  mutual  intere.st 
to  ajjjjointees  and  the  agency. 
A|)|K)intments  are  limited  to  jjrojjosals 
ajjjji’oved  hy  the  ajjjjrojjriate 
Administrator.  Ajjjjointments  may  he 
made  for  initial  jjeriods  not  to  exc;(;ed  2 
years  and  may  he  extended  for  iij;  to  2 
additional  years.  Extensions  beyond  4 
years,  uj)  to  a  maximum  of  2  additional 
years,  may  he  granted,  hut  only  in  vc:ry 
rare  and  unusual  circumstances,  as 
determined  hv  tlu;  Human  Resources 
Officer  for  the  Re.search,  Education,  and 
Economics  Mission  Area,  or  tlu;  Human 
R(;.sources  Officer,  For(;st  .Service;. 

(2)  Not  to  exceed  55  Executive 
Director  jjositions.  C;M-3()1-14/15,  with 
tlu;  .State  Rural  Develojjment  Councils 
in  sujjjjort  of  the  Presidential  Rural 
D(;veio])ment  Initiative. 

14.  Department  of  Commerce  (Sch.  B, 

213.3214) 

(a)  Bureau  of  the  Censu.s — 

(1)  (Reserved) 

(2)  Not  to  exceed  50  Community 
.Services  Sjjecialist  jjositions  at  the 
equivalent  of  (kS-5  through  12. 

(h)-(c)  (Re.served) 

(d)  National  Telecommunications  and 
Information  Administration — 

(1)  Not  to  exceed  10 
Telecommunications  Policy  Analysts, 
grades  (LS-l  1  through  15.  Em])loynu;nt 
under  this  authority  may  not  exceed  2 
y(;ars. 

1.1.  Department  of  (jihor  (Sch.  B, 

213.3215) 

(a)  Administrative  Review  Board — 
(;hair  and  a  maximum  of  four  additional 
Memhers. 

(h)  (Reserved) 

(c;)  Bureau  of  lnt(;rnational  Labor 
Affairs — 

(1)  Positions  in  the  Office  of  Foreign 
Relations,  which  are  jjaid  hy  outside 
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funding  sources  under  contracts  for 
specific  international  labor  market 
technical  assistance;  projects. 
A])])ointnients  under  this  authority  may 
not  lx;  extended  beyond  the  expiration 
date  of  the  ])roject. 

7  7.  Depaituwnt  of  Educdl ion  (Sch.  B, 
213.3217] 

(a)  Seventy-five  positions,  not  to 
exc(;ed  (kS-13,  of  a  ])rofe.ssional  or 
analytic.al  nature  when  filled  by 
per.sons,  other  than  college  faculty 
members  or  candidates  working  toward 
college  degrees,  who  are  jjarticipating  in 
mid-career  develojiment  ])rograms 
authorized  hy  Federal  statute  or 
regnlation,  or  sponsored  hy  private 
nonprofit  organizations,  when  a  ])eriod 
of  work  experience  is  a  requirement  for 
completion  of  an  organized  study 
program.  Em))loyment  under  this 
authority  shall  not  exceed  1  year. 

(h)  Fifty  positions,  GS-7  through  GS- 
11,  concerned  with  advising  on 
(;dncation  policies,  practices,  and 
proc(;dnres  under  unusual  and 
ahnormal  conditions.  Persons  employed 
under  this  ])rovision  must  he  hona  fide 
elementary  school  and  high  school 
teachers.  Appointments  under  this 
authority  may  he  made  for  a  period  of 
not  to  exceed  1  year,  and  may.  with  the 
|)rior  a])])roval  of  the  Office  of  Personnel 
Management,  he  ext(;nd(;d  for  an 
additional  ])eriod  of  1  year. 

27.  Doportmant  of  Votorans  Affairs  (Sch. 
8,213.3227} 

(a)  Not  to  exceed  800  princi])al 
investigatory,  scientific.  j)rofessional, 
and  technical  positions  at  grades  GS-11 
and  above  in  the  medical  research 
program. 

(h)  Not  to  exceed  25  Griminal 
Investigator  (Undercover)  positions,  GS- 
1811,  in  grades  5  through  12, 
conducting  underc:over  investigations  in 
the  Veterans  Health  Administration 


(VA)  supervi.sed  by  the;  VA,  Office  of 
Inspector  Gen(;ral.  Initial  appointments 
shall  he  greater  than  1  vear,  hut  not  to 
exceed  4  vears  and  mav  he  extended 
indefinitely  in  1-year  increments. 

28.  Broadcast inp,  Board  of  (iovernors 
(Sch.  B.  213.3228) 

(a)  International  Broadcasting 
Bureau — 

(1)  Not  to  exceed  200  positions  at 
grades  GS-15  and  below  in  the  Office  of 
Guha  Broadcasting.  Apj)ointments  may 
not  he  made  under  this  authority  to 
administrative,  clerical,  and  teclinical 
su])j)ort  positions. 

38.  IJ.S.  Sofdicrs’  and  Airmen’s  Home 
(Sch.  B.  213.3238) 

(a)  (Re.served). 

(h)  Director,  Health  Gare  Services: 
Director,  Member  Services;  Director, 
Logistics;  anti  Director,  Plans  and 
Prognuns. 

■40.  National  Archives  and  Becords 
Administration  (Sch.  B,  213.3240) 

(a)  Executive  Director,  National 
Historical  Publications  and  Records 
(k)mmi.ssion. 

48.  Natioind  Aeronautics  and  Space 
Administration  (Scii.  B.  213.3248) 

(<i)  Not  to  exceed  40  ])ositions  of 
Astronaut  Gandidates  at  grades  GS-11 
through  15.  Em|)lovment  under  this 
authority  may  not  (;xceed  3  years. 

,’55.  Soda)  Seenritv  Administration  (Sch. 
B.  213.3255) 

(a)  (Re.s(;rved). 

74.  Smithsonian  Institntion  (Sch.  B, 
213.3274) 

(a)  (Reserv(;d). 

(h)  Freer  Gallery  of  Art — 

(1)  Not  to  exceed  four  Oriental  Art 
Restoration  Specialists  at  grades  GS-0 
through  GS-15. 


78.  Appaiachian  Bepional  Commission 
(Sch.  B.  213.3278] 

(a)  'I'wo  Program  Goordinators. 

78.  Armed  Forces  Betirement  Home 
(Sch.  B.  213.3278) 

(a)  Naval  Homt;,  Chdfport, 

Mississippi — 

(1)  Out;  Rest)urce  Management  Officer 
position  and  one  Public  VVorks  Officer 
])osition.  GS/GM-15  and  below. 

82.  National  Foundation  on  the  Alls 
and  the  Humanities  (Sch.  B,  213.3282) 

(a)  (Re.served). 

(h)  National  Endowment  for  the 
Humanities — 

(1)  Profe.ssional  positions  at  grades 
GS-11  through  GS-15  engaged  in  the 
review,  evaluation,  and  athninistration 
of  grants  suj)porting  scholarship, 
(;ducation,  and  puhlic  programs  in  the 
humanities,  the  duties  of  which  retpure 
in-depth  knowledge  of  a  disci])line  of 
the  humanities. 

01.  Of  fice  of  Personnel  Management 
(Sch.  B,  213.3201) 

(a)  Not  to  exceed  eight  positions  of 
A.ssociate  Director  at  the  Executive 
Seminar  Genters  at  grades  GS-13  and 
GS-14.  Ap]K)intments  may  he  math;  for 
any  period  uj)  to  3  years  and  mav  he 
extended  without  ])rior  approval  for  any 
individual.  Not  more  than  half  of  the 
authorized  faculty  |)ositions  at  any  one 
Executive  Seminar  Genter  may  he  filled 
under  this  authority. 

(h)  Federal  Executive  Institute — 
Twelve  positions  of  faculty  members  at 
grades  (kS-13  through  15.  Initial 
appointments  under  this  authority  may 
h(;  made  for  any  period  iq)  to  3  vears 
and  may  he  extended  in  1-,  2-.  or  3-year 
increments  indefinitely  thereafter. 

Scherlule  C 


Agency  name 

Organization  name 

Position  title 

Authorization 

No. 

Effective  date 

Department  of  Agriculture  . 

Office  of  the  Assistant  Secretary 
for  Congressional  Relations. 

Staff  Assistant  . 

DA1 10105 

7/13/2011 

Office  of  the  Deputy  Secretary  . 

Special  Assistant . 

DA110109 

7/13/2011 

Office  of  the  Under  Secretary 
Farm  and  Foreign  Agricultural 
Service. 

Special  Assistant . 

DA110113 

7/14/2011 

Food  and  Nutrition  Service  . 

Chief  of  Staff  . 

DA110110 

7/15/2011 

Office  of  Communications . 

Deputy  Director  of  Scheduling . 

DA1 10108 

8/3/201 1 

Office  of  the  Under  Secretary  for 
Marketing  and  Regulatory  Pro¬ 
grams. 

Special  Assistant . 

DA1 10107 

8/9/201 1 

Office  of  the  Under  Secretary  for 
Marketing  and  Regulatory  Pro¬ 
grams. 

Confidential  Assistant  . 

DA110118 

8/24/201 1 

Office  of  the  Assistant  Secretary 
for  Congressional  Relations. 

Special  Assistant . 

DA110119 

8/24/201 1 

Office  of  the  Under  Secretary  for 
Food  Safety. 

Special  Assistant . 

DA110121 

9/21/2011 
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Agency  name 


Department  of  Commerce 


Organization  name 

Position  title 

Authorization 

No. 

Risk  Management  Agency  . 

Confidential  Assistant  . 

DA1 10137 

Office  of  the  Assistant  Secretary 

Confidential  Assistant  . 

DAI  20006 

for  Congressional  Relations. 

Natural  Resources  Conservation 

Assistant  Chief  . 

DAI  20007 

Service. 

Farm  Service  Agency  . 

Special  Assistant . 

DAI 20008 

Office  of  the  Assistant  Secretary 

Senior  Advisor . 

DAI  20004 

for  Civil  Rights. 

Office  of  the  Under  Secretary  for 

Special  Assistant . 

DAI  20011 

Rural  Development. 

Office  of  the  Assistant  Secretary 

Special  Assistant . 

DAI  2001 5 

for  Administration. 

Rural  Utilities  Service . 

Staff  Assistant  . 

DAI  20009 

Foreign  Agricultural  Service . 

Confidential  Assistant  . 

DAI 20010 

Rural  Housing  Service  . 

Special  Assistant . 

DAI 2001 6 

Farm  Service  Agency  . 

Special  Assistant  (Deputy  Chief  of 

DAI  2001 7 

Office  of  the  Under  Secretary  for 

Staff). 

Director,  Legislative  and  Public  Af- 

DAI  20022 

Rural  Development. 

fairs  Staff. 

Office  of  the  Assistant  Secretary 

Staff  Assistant  (Legislative  Analyst) 

DAI  20024 

for  Congressional  Relations. 

Staff  Assistant  . 

DAI  20021 

Rural  Housing  Service  . 

Chief  of  Staff  . 

DAI 20025 

Special  Assistant . 

DAI  20026 

Agricultural  Marketing  Service  . 

Chief  of  Staff  . 

DAI 20029 

Office  of  the  Under  Secretary  for 

Chief  of  Staff  . 

DAI  20032 

Research,  Education  and  Eco¬ 
nomics. 

Office  of  the  Under  Secretary  for 

Senior  Advisor . 

DAI  20036 

Marketing  and  Regulatory  Pro¬ 
grams. 

Office  of  the  Under  Secretary  for 

Confidential  Assistant  . 

DAI  20037 

Research,  Education  and  Eco¬ 
nomics. 

Rural  Housing  Service  . 

Special  Assistant . 

DAI 20039 

Confidential  Assistant  . 

DAI  20034 

Office  of  the  Secretary . 

Confidential  Assistant  . 

DAI 20041 

Office  of  the  Under  Secretary  for 

Special  Assistant  for  Energy  Pro- 

DAI  20061 

Rural  Development. 

grams. 

Office  of  the  Secretary  . 

Executive  Assistant  . 

DAI 20065 

Office  of  Communications . 

Office  of  the  Under  Secretary  for 

Deputy  Director  of  Scheduling  . 

Advisor  for  Special  Projects . 

DAI 20063 

DAI  20067 

Food,  Nutrition  and  Consumer 
Services. 

Office  of  the  Assistant  Secretary 

Confidential  Assistant  . 

DAI  20070 

for  Administration. 

Foreign  Agricultural  Service . 

Farm  Service  Agency  . 

Senior  Advisor . 

State  Executive  Director  . 

DAI 20071 

DAI 20077 

Food  and  Nutrition  Service  . 

Office  of  the  Assistant  Secretary 

Advisor  for  Special  Projects . 

Confidential  Assistant  . 

DAI 20078 

DAI  20080 

for  Congressional  Relations. 

Special  Assistant . 

DAI  20081 

Office  of  Communications . 

Speech  Writer  . 

DAI 20084 

National  Oceanic  and  Atmospheric 

Special  Assistant . 

DC1 10096 

Administration. 

Deputy  Director,  Office  of  Legisla- 

DC110104 

Office  of  the  General  Counsel  . 

five  Affairs. 

Special  Advisor  . 

DC110105 

Office  of  the  Under  Secretary . 

Deputy  Chief  of  Staff  for  Under 

DC110109 

Secretary  of  Commerce  for  Intel¬ 
lectual  Property  and  Director  of 
the  U.S.  Patent  and  Trademark 
Office. 

Special  Assistant  . 

DC110112 

Office  of  the  Chief  of  Staff  . 

Advance  Specialist . 

DC110115 

Deputy  Director  of  Advance . 

DC110117 

Advance  Specialist . 

DC110119 

Assistant  Secretary  and  Director 

Executive  Assistant  . 

DC110120 

General  for  United  States  and 
Foreign  Commercial  Service. 

Office  of  the  Under  Secretary . 

Office  of  the  Chief  Economist . 

Special  Assistant . 

Special  Assistant . 

DC110121 

DC110124 

Effective  date 


10/3/2011 

10/25/2011 

10/26/2011 

11/3/2011 

11/4/2011 

11/4/2011 

11/4/2011 

11/7/2011 

11/7/2011 

11/10/2011 

12/1/2011 

1/17/2012 

1/17/2012 

1/24/2012 

1/24/2012 

1/24/2012 

1/24/2012 

2/7/2012 


2/10/2012 


2/10/2012 


2/17/2012 

2/24/2012 

3/23/2012 

4/19/2012 

4/19/2012 

4/24/2012 

4/24/2012 


5/7/2012 

5/7/2012 

5/11/2012 

5/16/2012 

5/24/2012 

5/24/2012 
6/11/2012 
7/6/201 1 

7/13/2011 

8/2/201 1 
8/4/201 1 


8/5/201 1 
8/12/2011 
8/16/2011 
9/2/201 1 
9/2/201 1 


9/8/201 1 
9/22/201 1 
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Agency  name 


Organization  name 

Position  title 

Authorization 

No. 

Office  of  the  General  Counsel  . 

Deputy  General  Counsel  for  Stra- 

DC110125 

tegic  Initiatives. 

Senior  Advisor . 

DC110128 

Office  of  Business  Liaison  . 

Deputy  Director  . 

DC1 10132 

Office  of  the  Under  Secretary . 

Confidential  Assistant  and  Sched- 

DC110136 

Otfice  of  the  Assistant  Secretary 

uler. 

Senior  Advisor . 

DC110135 

for  Economic  Development. 

Office  of  the  Deputy  Secretary  . 

Special  Assistant . 

DC 120003 

Office  of  the  Chief  of  Staff  . 

Executive  Assistant  . 

DC 120005 

Office  of  the  Assistant  Secretary 

Director,  Office  of  Innovation  and 

DC120012 

for  Economic  Development. 

Entrepreneurship. 

International  Trade  Administration 

Deputy  Director  of  Public  Affairs  ... 

DC120013 

Office  of  Legislative  and  Intergov- 

Legislative  Assistant  . 

DC120015 

ernmental  Affairs. 

Office  of  the  Chief  of  Staff  . 

Confidential  Assistant  . 

DC 120022 

Office  of  the  Deputy  Secretary  . 

Special  Assistant . 

DC 120023 

Office  of  the  Under  Secretary . 

Senior  Advisor . 

DC 120024 

National  Oceanic  and  Atmospheric 

Special  Assistant . 

DC 120029 

Administration. 

Import  Administration  . 

Special  Advisor  . 

DC 120034 

Office  of  the  Deputy  Secretary  . 

National  Oceanic  and  Atmospheric 

Special  Advisor  . 

Senior  Policy  Advisor . 

DC1 20035 

DC 120036 

Administration. 

Office  of  White  House  Liaison  . 

Special  Assistant . 

DC 120039 

Assistant  Secretary  for  Market  Ac- 

Special  Advisor  . 

DC 120038 

cess  and  Compliance. 

Office  of  Public  Affairs  . 

Confidential  Assistant  . 

DC120051 

Deputy  Press  Secretary  . 

DC 120042 

Office  of  Assistant  Secretary  for 

Legislative  Assistant  . 

DC 120043 

Legislative  and  Intergovern¬ 
mental  Affairs. 

Office  of  the  Deputy  Secretary  . 

Office  of  Business  Liaison  . 

Special  Assistant . 

Special  Assistant . 

DC1 20050 

DC 120052 

Office  of  the  Chief  of  Staff  . 

Special  Assistant . 

DC 120053 

Office  of  Public  Affairs  . 

Office  of  Executive  Secretariat  . 

Director  of  Speechwriting . 

Confidential  Assistant  . 

DC1 20055 

DC 120057 

Office  of  Legislative  and  Intergov- 

Confidential  Assistant  . 

DC 120044 

ernmental  Affairs. 

Office  of  the  Under  Secretary . 

Senior  Advisor . 

Senior  Policy  Advisor . 

DC 120040 

DC 120072 

Office  of  Public  Affairs  . 

Senior  Advisor  for  Communica- 

DC 120073 

tions  and  Policy. 

Director  of  Digital  Strategy . 

DC 120070 

Office  of  the  Chief  of  Staff  . 

Director  of  Scheduling  . 

DC 120077 

Assistant  Secretary  and  Director 

Special  Advisor  . 

DC 120083 

General  for  United  States  and 
Foreign  Commercial  Service. 

Office  of  the  Under  Secretary . 

Office  of  Public  Affairs  . 

Special  Advisor  . 

Deputy  Director  of  Public  Affairs  ... 

DC 120084 
DC120101 

Patent  and  Trademark  Office  . 

Deputy  Chief  Communications  Of- 

DC120106 

Office  of  Deputy  Assistant  Sec- 

ficer. 

Associate  Director  for  Oversight  .... 

DC120109 

retary  for  Legislative  and  Inter¬ 
governmental  Affairs. 

Minority  Business  Development 

Special  Advisor  . 

DC120116 

Agency. 

Office  of  Executive  Secretariat  . 

Deputy  Director,  Executive  Secre- 

DC120119 

Office  of  the  Under  Secretary . 

tariat. 

Director  of  Congressional  and 

DC120122 

National  Oceanic  and  Atmospheric 

Public  Affairs. 

Director  External  Affairs  . 

DC  1201 23 

Administration. 

Office  of  White  House  Liaison  . 

Deputy  Director  . 

DC  1201 26 

Office  of  the  Assistant  Secretary 

Director,  Office  of  Advisory  Com- 

DC120133 

for  Manufacturing  and  Services. 

mittees. 

Office  of  the  Chief  of  Staff  . 

Director  of  Scheduling  and  Ad- 

DC120135 

Commissioners  . 

vance. 

Special  Assistant . 

CC1 10008 

Special  Assistant . 

CC 120002 

Office  of  the  Chairperson . 

Administrative  Assistant  . 

CT1 20003 

Commission  on  Civil  Rights 


Effective  date 


9/23/201 1 

9/26/201 1 
9/29/201 1 
9/30/201 1 

10/7/2011 

10/17/2011 

10/21/2011 

11/1/2011 

11/1/2011 

11/18/2011 

12/6/2011 

12/6/2011 

12/12/2011 

12/21/2011 

12/21/2011 

12/22/2011 

1/5/2012 

1/5/2012 

1/9/2012 

1/9/2012 

1/11/2012 

1/11/2012 


1/11/2012 

1/13/2012 

1/17/2012 

1/20/2012 

1/25/2012 

1/26/2012 

2/2/2012 

2/14/2012 

2/16/2012 

2/24/2012 

3/15/2012 

3/23/2012 


3/23/2012 

4/13/2012 

4/17/2012 

5/3/2012 


5/18/2012 

5/24/2012 

6/8/2012 

6/13/2012 

6/15/2012 

6/29/2012 

6/29/2012 

8/24/201 1 
1/26/2012 
12/1/2011 
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Agency  name 

Council  on  Environmental  Quality  ... 

Department  of  Defense  . 


Organization  name  Position  title 

Council  on  Environmental  Quality  Special  Assistant  (Energy/Climate 

Change). 

Special  Assistant . 

Scheduler  . 

Associate  Director  for  Congres¬ 
sional  Affairs. 

Special  Assistant  (Legislative  Af¬ 
fairs). 

Washington  Headquarters  Serv-  Staff  Assistant  . 

ices. 

Office  of  the  General  Counsel  .  Attorney-Advisor  (General)  . 

Office  of  the  Assistant  Secretary  of  Special  Assistant  for  African  Affairs 
Defense  (International  Security 
Affairs). 

Office  of  the  Under  Secretary  of  Staff  Assistant  . 

Defense  Office  of  the  Secretary. 

Special  Assistant  for  Protocol  . 

Confidential  Assistant  . 

Office  of  Assistant  Secretary  of  Speechwriter  . 

Defense  (Public  Affairs). 

Office  of  the  Secretary  of  Defense  Deputy  White  House  Liaison  . 

Office  of  Assistant  Secretary  of  Speechwriter  . 

Defense  (Public  Affairs). 

Office  of  the  Assistant  Secretary  of  Special  Assistant . 

Defense  (International  Security 
Affairs). 

Office  of  the  Assistant  Secretary  of  Special  Assistant . 

Defense  (Global  Strategic  Af¬ 
fairs). 

Office  of  the  Assistant  Secretary  of  Special  Assistant . 

Defense  (Asian  and  Pacific  Se¬ 
curity  Affairs). 

Office  of  the  Secretary .  Special  Assistant . 

Office  of  Assistant  Secretary  of  Special  Assistant . 

Defense  (Legislative  Affairs). 

Office  of  the  Secretary .  Advance  Officer  . 

Office  of  Assistant  Secretary  of  Special  Assistant . 

Defense  (Legislative  Affairs). 

Special  Assistant . 

Special  Assistant . 

Office  of  the  Secretary .  Protocol  Officer  . 

Advance  Officer  . 

Deputy  Under  Secretary  of  De-  Confidential  Assistant  . 

fense  (Logistics  and  Materiel 
Readiness). 

Office  of  the  Under  Secretary  of  Special  Assistant  (Homeland  De- 
Defense  (Policy).  fense  and  Americas  Security  Af¬ 

fairs). 

Office  of  the  Secretary .  Advance  Officer  . 

Office  of  Assistant  Secretary  of  Assistant  Press  Secretary . 

Defense  (Public  Affairs). 

Office  of  the  Secretary .  Confidential  Assistant  . 

Office  of  Assistant  Secretary  of  Research  Assistant  . 

Defense  (Public  Affairs). 

Office  of  the  Secretary .  Director,  Travel  Operations . 

Washington  Headquarters  Serv-  Defense  Fellow  . 

ices. 

Office  of  Assistant  Secretary  of  Assistant  Press  Secretary . 

Defense  (Public  Affairs). 

Office  of  the  Director  (Cost  As-  Special  Assistant  for  Special 
sessment  and  Program  Evalua-  Projects, 
tion). 

Office  of  the  Secretary .  Special  Assistant . 

Office  of  Assistant  Secretary  of  Special  Assistant . 

Defense  (Legislative  Affairs). 

Office  of  the  Assistant  Secretary  of  Special  Assistant  (Cyber  Policy)  .... 
Defense  (Global  Strategic  Af¬ 
fairs). 

Office  of  the  Under  Secretary  of  Special  Assistant . 

Defense  (Acquisition,  Tech¬ 
nology,  and  Logistics). 

Washington  Headquarters  Serv-  Defense  Fellow  . 

ices. 


Authorization 

No. 

Effective  date 

EQ110006 

7/20/201 1 

EQ 120001 

EQ1 20002 
EQ120003 

1/12/2012 

5/11/2012 

5/11/2012 

EQ120004 

6/15/2012 

DD110112 

7/20/201 1 

DD110104 

DD110119 

7/29/201 1 
8/15/2011 

DD110117 

8/22/201 1 

DD110124 

DD110125 

DD110122 

8/24/201 1 
9/7/2011 
9/19/2011 

DD120001 

DD110134 

10/13/2011 

10/21/2011 

DD110133 

10/25/2011 

DD1 20005 

10/25/2011 

DD120004 

11/1/2011 

DD110135 

DD120010 

11/3/2011 

11/18/2011 

DD110132 

DD120015 

11/28/2011 

12/8/2011 

DD1 20002 
DD120003 
DD120017 
DD120019 

DD1 20020 

12/11/2011 

12/11/2011 

12/21/2011 

1/5/2012 

1/5/2012 

DD1 20022 

1/5/2012 

DD120018 

DD1 20023 

1/6/2012 

1/12/2012 

DD120025 

DD1 20026 

1/12/2012 

1/12/2012 

DD 120032 

DD1 20037 

3/7/2012 

3/9/2012 

DD1 20036 

3/13/2012 

DD120038 

3/30/2012 

DD1 20067 
DD120078 

5/2/2012 

5/29/2012 

DD1 20075 

6/1/2012 

DD1 20080 

6/20/2012 

DD1 20094 

6/29/2012 
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Agency  name 

Organization  name 

Position  title 

Authorization 

No. 

Effective  date 

Department  of  the  Army . 

Office  Assistant  Secretary  Army 
(Acquisition,  Logistics  and  Tech¬ 
nology). 

Special  Assistant . 

DW1 10047 

7/1/2011 

Office  Assistant  Secretary  Army 
(Manpower  and  Reserve  Affairs). 

Special  Assistant . 

DW1 10048 

7/13/2011 

Office  Assistant  Secretary  Army 
(Civil  Works). 

Special  Assistant . 

DW1 20005 

11/10/2011 

Office  Deputy  Under  Secretary  of 
Army  (Operations  Research). 

Special  Assistant . 

DW120015 

2/22/2012 

Office  Assistant  Secretary  Army 
(Manpower  and  Reserve  Affairs). 

Special  Assistant . 

DW120014 

2/24/2012 

Department  of  the  Navy . 

Office  of  the  Under  Secretary  of 
the  Navy. 

Director,  Strategic  Communica¬ 
tions. 

Special  Assistant . 

DN 11 0038 

DN 110041 

7/22/201 1 

11/8/2011 

Office  of  the  Secretary . 

Special  Assistant . 

Special  Advisor  . 

DN120011 

DN120012 

2/2/2012 

3/8/2012 

Office  Assistanf  Secrefary  of  Navy 
(Energy,  Installations  and  Envi¬ 
ronment). 

Special  Assistant . 

DN120018 

4/12/2012 

Department  of  Education  . 

Office  of  the  Deputy  Secretary  . 

Director  of  Policy  and  Program  Im¬ 
plementation. 

DB1 10093 

7/6/201 1 

Office  of  the  Secretary . 

Confidential  Assistant  . 

Confidential  Assistant  . 

DB1 10096 

DB1 10097 

7/6/201 1 
7/6/201 1 

Office  of  Postsecondary  Education 

Confidential  Assistant  . 

DB1 10099 

7/14/2011 

Office  of  Vocational  and  Adult 
Education. 

Confidential  Assistant  . 

DB1 10100 

7/22/201 1 

Office  of  Innovation  and  Improve¬ 
ment. 

Confidential  Assistant  . 

DB1 10104 

7/22/201 1 

Office  of  Elementary  and  Sec¬ 
ondary  Education. 

Confidential  Assistant  . 

DB1 10107 

7/29/201 1 

Office  of  the  Secretary . 

Director,  White  House  Liaison  . 

Special  Advisor  . 

DB110105 

DB1 10109 

8/2/201 1 
8/3/201 1 

Office  of  Planning,  Evaluation  and 
Policy  Development. 

Confidential  Assistant  . 

DB110110 

8/3/201 1 

Office  of  Elementary  and  Sec¬ 
ondary  Education. 

Confidential  Assistant  . 

DB1 10108 

8/5/201 1 

Office  of  Planning,  Evaluation  and 
Policy  Development. 

Confidential  Assistant  . 

DB110113 

8/10/2011 

Office  of  the  Deputy  Secretary  . 

Confidential  Assistant  . 

DB110116 

9/9/2011 

Office  of  Vocational  and  Adult 
Education. 

Special  Assistant . 

DB110119 

9/9/201 1 

Office  of  the  Secretary . 

Special  Assistant . 

DB110115 

9/19/2011 

Office  of  Planning,  Evaluation  and 
Policy  Development. 

Deputy  Assistant  Secretary  for 
Planning  and  Policy  Develop¬ 
ment. 

DB110118 

9/23/201 1 

Office  of  the  Deputy  Secretary  . 

Confidential  Assistant  . 

DB110122 

9/26/201 1 

Office  of  Elementary  and  Sec¬ 
ondary  Education. 

Deputy  Assistant  Secretary  for  Pol¬ 
icy  and  School  Turnaround. 

DB1 20003 

10/18/2011 

Office  of  Communications  and 
Outreach. 

Confidential  Assistant  . 

DB1 20008 

10/20/2011 

Office  of  Legislafion  and  Congres¬ 
sional  Affairs. 

Confidential  Assistant  . 

DB1 20007 

10/25/2011 

Office  of  the  Secretary . 

Director,  Strategic  Partnerships  . 

DB110120 

1 1/2/201 1 

Office  of  Innovation  and  Improve¬ 
ment. 

Special  Assistant . 

DB1 20010 

11/2/2011 

Office  of  Legislation  and  Congres¬ 
sional  Affairs. 

Deputy  Assistant  Secretary  . 

DB1 20005 

1 1/3/201 1 

Office  for  Civil  Rights  . 

Senior  Counsel  . 

DB120012 

11/4/2011 

Office  of  Planning,  Evaluation  and 
Policy  Development. 

Confidential  Assistant  . 

DB120013 

1 1/4/201 1 

Office  of  the  Under  Secretary . 

Confidential  Assistant  . 

DB1 20009 

11/7/2011 

Office  of  the  General  Counsel  . 

Confidential  Assistant  . 

DB120017 

11/10/2011 

Office  of  Planning,  Evaluation  and 
Policy  Development. 

Special  Assistant . 

DB1 20006 

11/15/2011 

Office  of  the  Under  Secretary . 

Special  Assistant . 

DB 120021 

11/18/2011 

Office  of  Legislation  and  Congres¬ 
sional  Affairs. 

Director,  Strategic  Outreach  . 

DB1 20020 

12/4/2011 

Office  for  Civil  Rights  . 

Senior  Counsel  . 

DB1 20023 

12/5/2011 

Office  of  the  Secretary . 

Special  Assistant . 

DB110101 

12/12/2011 

Office  of  Innovation  and  Improve¬ 
ment. 

Associate  Assistant  Deputy  Sec¬ 
retary. 

DB  120024 

12/12/2011 

Office  of  Postsecondary  Education 

Confidential  Assistant  . 

DB1 20026 

12/12/2011 
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Department  of  Energy 


Organization  name 

Position  title 

Authorization 

No. 

Effective  date 

Office  of  Communications  and 
Outreach. 

Deputy  Assistant  Secretary,  Inter¬ 
governmental  Affairs. 

DB1 20025 

12/19/2011 

Office  of  the  General  Counsel  . 

Special  Assistant . 

DB1 20028 

12/27/2011 

Office  of  the  Under  Secretary . 

Executive  Director,  White  House 
Initiative  on  American  Indian  and 
Alaskan  Native  Education. 

DB1 20031 

12/27/2011 

Office  of  the  Secretary . 

Confidential  Assistant  . 

Director,  Scheduling  and  Advance 
Staff. 

DB1 20033 

DB 120034 

12/30/2011 

1/6/2012 

Office  of  the  Under  Secretary . 

Director,  White  House  Initiative  on 
Educational  Excellence  for  His¬ 
panic  Americans. 

DB1 20027 

1/20/2012 

Office  of  the  Secretary . 

Special  Assistant . 

DB1 20046 

1/27/2012 

Office  of  Innovation  and  Improve- 

Special  Assistant . 

DB1 20048 

1/27/2012 

ment. 

Office  of  the  Under  Secretary . 

Deputy  Director,  White  House  Ini¬ 
tiative  on  Educational  Excellence 
for  Hispanic  Americans. 

DB1 20049 

1/27/2012 

Office  for  Civil  Rights  . 

Senior  Counsel  . 

DB1 20050 

1/29/2012 

Office  of  the  General  Counsel  . 

Special  Counsel  . 

Special  Counsel  . 

DB1 20043 

DB1 20045 

2/2/2012 

2/2/2012 

Office  of  Innovation  and  Improve- 

Senior  Counsel  . 

DB1 20044 

2/7/2012 

ment. 

Office  of  the  Secretary . 

Deputy  White  House  Liaison  . 

DB1 20052 

2/10/2012 

Office  of  the  General  Counsel  . 

Chief  of  Staff  . 

DB1 20053 

2/23/2012 

Office  of  Communications  and 

Special  Assistant . 

DB 120054 

2/23/2012 

Outreach. 

Office  for  Civil  Rights  . 

Senior  Counsel  . 

DB1 20055 

2/24/2012 

Office  of  the  Secretary . 

Confidential  Assistant  . 

DB1 20056 

2/24/2012 

Office  for  Civil  Rights  . 

Confidential  Assistant  . 

DB1 20030 

3/30/2012 

Office  of  the  Secretary . 

Confidential  Assistant  . 

Confidential  Assistant  . 

DB1 20040 

DB1 20041 

3/30/2012 

3/30/2012 

Office  of  Innovation  and  Improve- 

Confidential  Assistant  . 

DB1 20062 

4/4/2012 

ment. 

Office  for  Civil  Rights  . 

Confidential  Assistant  . 

DB1 20047 

4/13/2012 

Office  of  Legislation  and  Congres- 

Confidential  Assistant  . 

DB1 20064 

4/19/2012 

sional  Affairs. 

Chief  of  Staff  . 

DB1 20063 

4/20/201 2 

Office  of  Elementary  and  Sec¬ 
ondary  Education. 

Deputy  Assistant  Secretary  for  Pol¬ 
icy  and  Early  Learning. 

DB1 20060 

5/1/2012 

Office  of  the  Under  Secretary  . 

Director,  White  House  Initiative  on 
American  Indian  and  Alaskan 
Native  Education. 

DB 120066 

5/8/2012 

Office  of  Communications  and 

Special  Assistant . 

DB1 20065 

5/17/2012 

Outreach. 

Office  of  the  Secretary . 

Special  Assistant . 

DB 120067 

6/8/2012 

Office  of  Elementary  and  Sec- 

Special  Assistant . 

DB1 20061 

6/26/2012 

ondary  Education. 

Office  of  Planning,  Evaluation  and 

Special  Assistant . 

DB1 20070 

6/26/2012 

Policy  Development. 

Office  of  Management  . 

Lead  Advance  Representative . 

DE110120 

7/12/2011 

Office  of  the  Deputy  Secretary  . 

Senior  Advisor . 

DE110123 

7/19/2011 

Office  of  Science . 

Special  Assistant . 

DE110106 

7/20/201 1 

Assistant  Secretary  for  Congres¬ 
sional  and  Intergovernmental  Af- 

Deputy  Assistant  Secretary  for 
House  Affairs. 

DE110125 

8/2/201 1 

fairs. 

Intergovernmental  Affairs  Advisor  .. 

DE110131 

8/12/2011 

National  Nuclear  Security  Adminis- 

Deputy  Press  Secretary  . 

DE110135 

8/22/201 1 

tration. 

Office  of  Management  . 

Deputy  Scheduler  . 

DE110134 

8/26/201 1 

Office  of  Public  Affairs  . 

Deputy  Press  Secretary . 

DE110138 

8/31/2011 

Loan  Programs  Office . 

Special  Advisor,  Front-End  Nuclear 

DE110137 

9/15/2011 

Office  of  Fossil  Energy  . 

Senior  Advisor . 

DE110140 

9/16/2011 

Assistant  Secretary  for  Congres- 

Legislative  Affairs  Specialist  . 

DE1 10148 

10/6/2011 

sional  and  Intergovernmental  Af¬ 
fairs. 

Office  of  Public  Affairs  . 

New  Media  Specialist  . 

DE120013 

10/21/2011 

Office  of  Management  . 

Deputy  Director  of  Scheduling  and 
Advance. 

DEI  20005 

10/25/2011 

National  Nuclear  Security  Adminis- 

Special  Assistant . 

DEI  20009 

10/25/2011 

tration. 

Office  of  Management  . 

Special  Assistant . 

DE120014 

11/4/2011 

Office  of  Public  Affairs  . 

Deputy  Director  . 

DE120021 

12/1/2011 
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Agency  name 


Organization  name 


Assistant  Secretary  for  Congres¬ 
sional  and  Intergovernmental  Af¬ 
fairs. 

Office  of  Public  Affairs  . 

National  Nuclear  Security  Adminis¬ 
tration. 

Office  of  the  Deputy  Secretary  . 

Office  of  the  Secretary  . 


Assistant  Secretary  for  Congres¬ 
sional  and  Intergovernmental  Af¬ 
fairs. 

Office  of  Electricity  Delivery  and 
Energy  Reliability. 

Assistant  Secretary  for  Energy  Effi¬ 
ciency  and  Renewable  Energy. 

Office  of  the  Secretary . 

Office  of  General  Counsel  . 

Office  of  Public  Affairs  . 


Office  of  Assistant  Secretary  for 
Policy  and  International  Affairs. 
Office  of  the  Secretary . 

Office  of  the  Under  Secretary . 

Office  of  Environmental  Manage¬ 
ment. 

Office  of  Assistant  Secretary  for 
Policy  and  International  Affairs. 
Assistant  Secretary  for  Energy  Effi¬ 
ciency  and  Renewable  Energy. 

Office  of  the  Secretary  . 

Office  of  the  General  Counsel  . 

Office  of  Nuclear  Energy  . 

Office  of  Public  Affairs  . 


Environmental  Protection  Agency  ... 


Office  of  Nuclear  Energy  . 
Office  of  the  Administrator 


Office  of  the  Associate  Adminis¬ 
trator  for  External  Affairs  and 
Environmental  Education. 


Office  of  the  Administrator 
Operations  Staff  . 


Office  of  the  Administrator 


Export-Import  Bank 


Office  of  the  Associate  Adminis¬ 
trator  for  External  Affairs  and 
Environmental  Education. 
Export-Import  Bank  . 


Federal 

Sion. 


Communications  Commis- 


Board  of  Directors . 

Export-Import  Bank  . 

Office  of  Legislative  Affairs 


Office  Strategic  Planning  and  Pol¬ 
icy  Analysis. 


Federal  Energy  Regulatory  Com¬ 
mission. 

Federal  Housing  Finance  Agency  ... 
General  Services  Administration . 


Office  of  the  Chairman . 

Federal  Housing  Finance  Agency 

Office  of  the  Administrator  . 

The  Heartland  Region . 

Office  of  Congressional  and  Inter¬ 
governmental  Affairs. 

Office  of  Administrative  Services  ... 
Office  of  the  Administrator  . 


Position  title 

Authorization 

No. 

Effective  date 

Press  Secretary  . 

DE 120022 

12/1/2011 

Special  Assistant . 

DEI  2001 9 

12/12/2011 

Speechwriter  . 

DE120035 

1/20/2012 

Communications  Coordinator  . 

DEI  20037 

1/20/2012 

Special  Assistant . 

DEI 20053 

3/15/2012 

Deputy  White  House  Liaison  . 

DEI 20054 

3/20/2012 

Special  Assistant . 

DEI  20058 

3/22/2012 

Legislative  Affairs  Specialist  . 

DEI  20056 

3/29/2012 

Special  Assistant . 

DEI  20057 

3/29/2012 

Senior  Advisor . 

DEI  20068 

3/29/2012 

Special  Advisor  . 

DEI 20067 

3/30/2012 

Staff  Assistant  . 

DEI 20061 

4/3/2012 

Senior  Digital  Communications 

DEI  20059 

4/4/2012 

Strategist. 

Press  Assistant  . 

DEI  20060 

4/6/2012 

Special  Assistant . 

DEI  20071 

4/19/2012 

Deputy  Director  for  Outreach  and 

DEI  20078 

4/26/2012 

Public  Engagement. 

Special  Assistant . 

DE120075 

4/27/2012 

Communications  Advisor  . 

DEI  20077 

4/27/2012 

Special  Assistant . 

DEI  20087 

5/9/2012 

Special  Assistant . 

DEI  20091 

5/21/2012 

Special  Assistant . 

DEI 20094 

6/1/2012 

Senior  Advisor . 

DE120104 

6/19/2012 

Special  Advisor  . 

DE120105 

6/21/2012 

Deputy  Press  Secretary  for  Re- 

DE120108 

6/21/2012 

gional  and  Online  Outreach. 

Deputy  Press  Secretary  for  Re- 

DE120109 

6/21/2012 

gional  and  Online  Outreach. 

Special  Assistant . 

DE120106 

6/26/2012 

Director  of  Scheduling  and  Ad- 

EP1 10042 

7/13/2011 

vance. 

Press  Secretary  . 

EP1 10047 

9/13/2011 

Deputy  Associate  Administrator . 

EP1 10046 

9/14/2011 

Deputy  White  House  Liaison  . 

EP1 20008 

11/22/2011 

Trip  Coordinator  . 

EP1 20010 

12/1/2011 

Special  Representative  . 

EP1 20005 

12/2/2011 

Deputy  Press  Secretary  . 

EP120016 

3/2/2012 

White  House  Liaison . 

EP1 20028 

4/13/2012 

Assistant  Press  Secretary . 

EP1 20029 

4/13/2012 

Director  of  Scheduling  . 

EB1 10011 

9/2/201 1 

Deputy  Chief  of  Staff  . 

EB1 10012 

9/23/201 1 

Executive  Secretary  . 

EB1 20002 

5/8/2012 

Director  of  Scheduling  . 

EB1 20003 

5/21/2012 

Deputy  Director  . 

FC 120001 

11/3/2011 

Special  Advisor,  Office  Strategic 

FC 120005 

12/16/2011 

Planning. 

Advisor  . 

FC 120007 

3/20/2012 

Program  Analyst  . 

DR1 10007 

7/11/2011 

Confidential  Assistant  . 

HA1 20001 

3/12/2012 

White  House  Liaison . 

GS 11 0048 

7/15/2011 

Special  Assistant . 

GS1 20002 

1 1/7/201 1 

Legislative  Policy  Advisor  . 

GS1 20003 

12/12/2011 

Special  Advisor  . 

GS120010 

2/28/2012 

Communications  Director . 

GS120012 

3/30/2012 
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Agency  name 


Department  of  Health  and  Human 
Services. 


Organization  name 


Position  title 


Authorization 

No. 


Mid-Atlantic  Region  .  Regional  Administrator .  GS120017 

Office  of  the  Administrator  .  Special  Assistant  .  GS1 20021 

Office  of  Public  Affairs  .  Special  Assistant .  DH1 10110 


Office  of  the  Assistant  Secretary 
for  Health. 

Office  of  the  Assistant  Secretary 
for  Children  and  Families. 

Office  of  the  Secretary . 

Office  of  Intergovernmental  and 
External  Affairs. 


Office  of  the  Secretary 


Confidential  Assistant 


Senior  Advisor 


Office  of  the  Assistant  Secretary 
for  Public  Affairs. 

Health  Resources  and  Services 
Administration  Office  of  the  Ad¬ 
ministrator. 

Office  of  Intergovernmental  and 
External  Affairs. 


Office  of  the  Secretary 


Special  Assistant . 

Director,  Office  of  External  Affairs 

Confidential  Assistant  . 

Deputy  Director  . 

Director  of  Scheduling  and  Ad¬ 
vance. 

Confidential  Assistant  . 

Director  of  Public  Healfh  Initiatives 
Special  Assistant . 


DH110113 

DH110115 

DH110116 

DH110119 

DH110120 


DH110125 

DH110128 


Confidential  Assistant 


Office  of  the  Assistant  Secretary 
for  Public  Affairs. 

Office  of  the  Assistant  Secretary 
for  Legislation. 


Office  of  the  Assistant  Secretary 
for  Public  Affairs. 

Office  of  the  Commissioner  . 

Office  of  the  Secretary . 


Office  of  the  Deputy  Secretary 
Office  of  the  Secretary . 


Office  of  the  Assistant  Secretary 
for  Planning  and  Evaluation. 

Office  of  the  Assistant  Secretary 
for  Public  Affairs. 

Administration  for  Community  Liv¬ 
ing. 

Centers  for  Medicare  and  Medicaid 
Sen/ices. 

Office  of  the  Assistant  Secretary 
for  Children  and  Families. 


Special  Assistant . 

Director  of  Business  Outreach . 

Regional  Director,  Chicago,  lllinois- 
Region  V. 

Deputy  Director  for  Scheduling  and 
Advance. 

Communications  Director  for  Pub¬ 
lic  Health. 

Special  Assistant  for  Discretionary 
Health  Programs. 

Confidential  Assistant  for  Manda¬ 
tory  Health  Programs. 

Senior  Advisor . 

Senior  Advisor . 

Confidential  Assistant  . 

Senior  Advisor . 

Advance  Lead  . 

Advance  Lead  . 

Chief  of  Staff  . 

Deputy  White  House  Liaison  for 
Political  Personnel,  Boards  and 
Commissions. 

Senior  Policy  Analyst  . 


Special  Assistant 
Special  Assistant 


DH1 10137 
DH110139 
DH110135 


DH 120037 
DH 120046 
DH 120047 
DH 120043 
DH  120044 
DH120045 
DH120052 


Senior  Advisor 


Confidential  Assistant-Depart¬ 
mental  Liaison  for  Early  Child¬ 
hood  Development. 

Confidential  Assistant  . 

Office  of  the  Secretary .  Confidential  Assistant  .  DH  1201 00 

Office  of  the  Assistant  Secretary  Confidential  Assistant  for  Policy,  DH120101 

for  Children  and  Families.  Administration  for  Children  and 

Families. 

Office  of  the  Assistant  Secretary  Press  Secretary  .  DH120105 

for  Public  Affairs. 

Office  of  Intergovernmental  and  Confidential  Assistant  .  DH120110 

External  Affairs. 

Administrator  for  Children,  Youth  Special  Assistant .  DH120114 

and  Families/Office  of  Commis¬ 
sioner. 

Office  of  Intergovernmental  and  Special  Assistant .  DH120117 

External  Affairs. 

Deputy  Director  for  Regional  Out-  DH120109 

I  reach. 


DH  120099 
DH120100 
DH120101 


Special  Assistant .  DH120114 


Effective  date 


4/27/2012 
5/24/2012 
7/6/201 1 


7/22/201 1 
7/22/201 1 

7/22/201 1 
7/22/201 1 
7/22/201 1 


8/5/201 1 
9/13/2011 


9/23/201 1 
9/23/201 1 
1 0/4/201 1 


11/1/2011 


1/27/2012 

2/7/2012 

2/14/2012 

2/16/2012 

2/16/2012 

2/16/2012 

2/16/2012 


4/6/2012 


4/13/2012 

4/13/2012 

4/17/2012 


5/30/2012 


6/13/2012 
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Agency  name 


Department  of  Homeland  Security 


Organization  name 

Position  title 

Authorization 

No. 

Office  of  the  Assistant  Secretary 

Director  for  Health  Care  Initiatives 

DH120111 

for  Public  Affairs. 

Office  of  the  Assistant  Secretary 

Confidential  Assistant  . 

DH120112 

for  Legislation. 

U.S.  Customs  and  Border  Protec- 

Assistant  Commissioner  for  Public 

DM110222 

tion. 

Affairs. 

Office  of  the  Assistant  Secretary 

State  and  Local  Coordinator . 

DM110224 

for  Intergovernmental  Affairs. 

Office  of  the  Assistant  Secretary 

Deputy  Press  Secretary  . 

DM110234 

for  Public  Affairs. 

U.S.  Immigration  and  Customs  En- 

Special  Assistant . 

DM110235 

forcement. 

Office  of  the  Assistant  Secretary 

Press  Secretary  . 

DM110237 

for  Public  Affairs. 

Office  of  the  Assistant  Secretary 

Business  Liaison  . 

DM110239 

for  Policy. 

Policy  Analyst . 

DM110238 

Office  of  the  Chief  of  Staff  . 

Deputy  Director  of  Scheduling . 

DM110246 

Office  of  the  Assistant  Secretary 

Deputy  Press  Secretary  . 

DM110252 

for  Public  Affairs. 

U.S.  Customs  and  Border  Protec- 

Policy  Advisor  . 

DM110255 

tion. 

Office  of  the  Assistant  Secretary 

Chief  of  Staff  . 

DM110253 

for  Policy. 

U.S.  Citizenship  and  Immigration 

Senior  Counselor  . 

DM110262 

Services. 

Special  Assistant . 

DM110272 

Federal  Emergency  Management 

Senior  Advisor . 

DM110274 

Agency. 

Office  of  the  Assistant  Secretary 

Deputy  Executive  Director  . 

DM110275 

for  Policy. 

Director . 

DM120007 

Office  of  the  Executive  Secretary 

Deputy  Secretary  Briefing  Book 

DM120002 

for  Operations  and  Administra- 

Coordinator. 

tion. 

Office  of  the  Assistant  Secretary 

Speechwriter  . 

DM120020 

for  Public  Affairs. 

Federal  Emergency  Management 

Senior  Advisor . 

DM120019 

Agency. 

Director  of  Public  Affairs  . 

DM120024 

Office  of  the  Chief  of  Staff  . 

Advance  Representative  . 

DM120025 

Office  of  the  Assistant  Secretary 

Director  of  Special  Projects  . 

DM120026 

for  Public  Affairs. 

Office  of  the  Under  Secretary  for 

Special  Assistant  for  Science  and 

DM120027 

Science  and  Technology. 

Technology. 

Office  of  the  Under  Secretary  for 

Senior  Advisor . 

DM120034 

Management. 

Office  of  the  Under  Secretary  for 

Liaison  for  Community  Partnership 

DM120013 

Intelligence  and  Analysis. 

and  Strategic  Engagement. 

Office  of  the  Assistant  Secretary 

Policy  Analyst . 

DM120039 

for  Policy. 

Office  of  the  Under  Secretary  for 

Cybersecurity  Strategist  . 

DM120050 

National  Protection  and  Pro¬ 
grams  Directorate. 

Office  of  the  Assistant  Secretary 

Confidential  Assistant  . 

DM120061 

for  Intergovernmental  Affairs. 

Office  of  the  Assistant  Secretary 

Executive  Assistant . 

DM120066 

for  Policy. 

Office  of  the  Assistant  Secretary 

Local  Affairs  Coordinator  . 

DM120073 

for  Intergovernmental  Affairs. 

Office  of  the  Chief  of  Staff  . 

Deputy  White  House  Liaison  . 

DM120075 

Federal  Emergency  Management 

Director  of  Public  Affairs  . 

DM120076 

Agency. 

U.S.  Customs  and  Border  Protec- 

Advisor  . 

DM120078 

tion. 

Office  of  the  Assistant  Secretary 

Advisor  for  International  Affairs 

DM120079 

for  Policy. 

and  Chief  Diplomatic  Officer. 

U.S.  Customs  and  Border  Protec- 

Senior  Advisor . 

DM120085 

tion. 

Office  of  the  Assistant  Secretary 

Assistant  Press  Secretary . 

DM120084 

for  Public  Affairs. 

Effective  date 


6/13/2012 

6/13/2012 

7/14/2011 

7/14/2011 

8/5/201 1 

8/5/201 1 

8/5/201 1 

8/5/201 1 

8/15/2011 

9/1/2011 

9/1/2011 

9/8/201 1 

9/9/201 1 

9/9/201 1 

9/28/201 1 
10/11/2011 

10/11/2011 

10/21/2011 

10/27/2011 

11/2/2011 

11/4/2011 

1 1/9/201 1 
1 1/9/201 1 
11/9/2011 

11/9/2011 

11/30/2011 

12/16/2011 

1/3/2012 

1/17/2012 

2/9/2012 

2/13/2012 

3/13/2012 

3/13/2012 

3/13/2012 

3/15/2012 

3/15/2012 

3/23/2012 

3/29/2012 
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Agency  name 


Department  of  Housing  and  Urban 
Development. 


Department  of  the  Interior 


Organization  name 

Position  title 

Authorization 

No. 

Effective  date 

Office  of  the  Under  Secretary  for 

Senior  Advisor  for  Public  Affairs  .... 

DM120086 

3/29/2012 

National  Protection  and  Pro¬ 
grams  Directorate. 

Federal  Emergency  Management 

Associate  Director  of  Public  Af- 

DM120089 

3/30/2012 

Agency. 

Office  of  the  Assistant  Secretary 

fairs/Press  Secretary. 

Deputy  Press  Secretary  . 

DM120114 

4/20/2012 

for  Public  Affairs. 

Privacy  Officer . 

Special  Assistant . 

DM120120 

5/8/2012 

Office  of  the  Under  Secretary  for 

Confidential  Assistant  . 

DM120123 

5/16/2012 

National  Protection  and  Pro¬ 
grams  Directorate. 

Office  of  the  Chief  of  Staff  . 

Special  Assistant . 

DM120126 

5/22/2012 

Special  Assistant . 

DM120131 

6/1/2012 

Federal  Emergency  Management 

Director  of  Legislative  Affairs  . 

DM120132 

6/8/2012 

Agency. 

Office  of  the  Secretary . 

Special  Policy  Advisor  . 

DU 11 0023 

7/8/201 1 

Senior  Advisor . 

DU 11 0029 

7/28/201 1 

Office  of  Public  Affairs  . 

Deputy  Press  Secretary  . 

DU  11 0030 

7/29/201 1 

Office  of  the  Administration  . 

Scheduling  Assistant . 

DU1 10032 

8/26/201 1 

Office  of  Housing  . 

Office  of  Public  Affairs  . 

Program  Analyst  . 

Press  Secretary  . 

DU 110033 

DU 120002 

8/26/201 1 

1 1/8/201 1 

Office  of  Congressional  and  Inter- 

Senior  Legislative  Advisor  . 

DU120007 

11/8/2011 

governmental  Relations. 

Congressional  Relations  Specialist 

DU 120006 

11/9/2011 

Deputy  Chief  of  Staff  . 

DU 120009 

11/15/2011 

Intergovernmental  Relations  Spe- 

DU120005 

11/30/2011 

cialist. 

Congressional  Relations  Officer  .... 

DU120011 

11/30/2011 

Office  of  Public  Affairs  . 

Assistant  Press  Secretary . 

DU120014 

12/21/2011 

Office  of  the  Chief  Human  Capital 

Director  of  Scheduling  . 

DU120013 

12/23/2011 

Officer. 

Office  of  Housing  . 

Senior  Policy  Advisor . 

DU120015 

12/23/2011 

Office  of  Public  Affairs  . 

Assistant  Press  Secretary . 

DU 120023 

1/9/2012 

Office  of  the  Secretary . 

Director  of  Advance  . 

DU120021 

2/28/2012 

Financial  Analyst  for  Housing  Fi- 

DU 120025 

3/28/2012 

Office  of  Public  Affairs  . 

nance. 

Deputy  Assistant  Secretary  for 

DU 120028 

4/3/2012 

Office  of  Congressional  and  Infer- 

Public  Engagement. 

Deputy  Assistant  Secretary  for 

DU1 20029 

4/3/2012 

governmental  Relations. 

Office  of  Public  Affairs  . 

Intergovernmental  Affairs. 

Senior  Advisor  for  Public  Engage- 

DU120033 

5/4/2012 

Office  of  Congressional  and  Inter- 

ment. 

Congressional  Relations  Officer  .... 

DU 120036 

5/8/2012 

governmental  Relations. 

Office  of  the  Secretary . 

Special  Assistant . 

Special  Assistant . 

DU  120034 
DU120037 

5/9/201 2 

5/22/2012 

Office  of  Congressional  and  Inter- 

General  Deputy  Assistant  Sec- 

DU1 20040 

6/22/2012 

governmental  Relations. 

Secretary’s  Immediate  Office . 

Office  of  the  Deputy  Secretary  . 

Office  of  Congressional  and  Legis- 

retary  for  Congressional  and 
Intergovernmental  Relations. 

Press  Secretary  . 

Special  Assistant . 

Deputy  Director  . 

Dll  10073 

Dll  10079 

DM  10086 

7/15/2011 

8/22/201 1 

9/26/201 1 

lative  Affairs. 

Bureau  of  Safety  and  Environ- 

Senior  Advisor . 

Dll  10089 

9/28/201 1 

mental  Enforcement. 

Secretary’s  Immediate  Office . 

Assistant  Secretary  of  Indian  Af- 

Senior  Advisor . 

Senior  Advisor-Indian  Affairs  . 

Dll  10087 

Dll  10090 

10/3/2011 

10/3/2011 

fairs. 

Bureau  of  Ocean  Energy  Manage- 

Science  Advisor  . 

Dll  10097 

10/4/2011 

ment. 

Bureau  of  Safety  and  Environ- 

Special  Assistant . 

Dll  10098 

10/4/2011 

mental  Enforcement. 

Secretary’s  Immediate  Office . 

Communications  Advisor  . 

Dll  10094 

10/6/2011 

Bureau  of  Ocean  Energy  Manage- 

Senior  Advisor . 

Dll  20003 

10/6/2011 

ment. 

Office  of  the  Deputy  Secretary  . 

Bureau  of  Ocean  Energy  Manage- 

Advisor  . 

Special  Assistant . 

DI120001 

Dll  20007 

10/12/2011 

10/20/2011 

ment. 

Secretary’s  Immediate  Office . 

Program  Coordinator  . 

White  House  Liaison  . 

Dll  20008 

Dll  20009 

11/1/2011 

11/10/2011 

Program  Coordinator  . 

DI120014 

12/22/2011 

Special  Assistant . 

Dll  2001 7 

12/30/2011 
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Agency  name 


Department  of  Justice 


Department  of  Labor 


Organization  name 

Position  title 

Authorization 

No. 

Special  Assistant . 

DI120018 

Deputy  Director  . 

DM  2001 9 

Trip  Director  . 

Dll  20025 

Special  Assistant . 

Dll  20023 

Office  of  the  Solicitor  . 

Counselor  . 

Dll  20026 

Secretary's  Immediate  Office . 

Special  Assistant . 

Dll  20028 

Bureau  of  Safety  and  Environ- 

Special  Assistant . 

Dll  20033 

mental  Enforcement. 

Office  of  the  Deputy  Secretary  . 

Counselor . 

Dll  20035 

Assistant  Secretary  of  Indian  Af- 

Senior  Advisor . 

Dll  20044 

fairs. 

Assistant  Secretary  of  Fish  and 

Special  Assistant  Fish  and  Wildlife 

Dll  20045 

Wildlife  and  Parks. 

and  Parks. 

Secretary’s  Immediate  Office . 

Special  Assistant . 

Dll  20031 

Deputy  Director  of  Scheduling  . 

Dll  20046 

Deputy  Communications  Director  .. 

Dll  20048 

Assistant  Secretary  of  Policy,  Man- 

Special  Assistant . 

Dll  20050 

agement  and  Budget. 

Secretary’s  Immediate  Office . 

Press  Assistant  . 

DI120051 

Office  of  Congressional  and  Legis- 

Special  Assistant . 

DM  20052 

lative  Affairs. 

Secretary’s  Immediate  Office . 

Deputy  Director,  Office  of  Intergov- 

DM20049 

Antitrust  Division  . 

ernmental  Affairs  and  Director  of 
Latino  Affairs. 

Senior  Counsel  . 

DJ1 10093 

Executive  Office  for  United  States 

Counsel  . 

DJ1 10098 

Attorneys. 

Civil  Rights  Division  . 

Counsel  . 

DJ1 10103 

Environment  and  Natural  Re- 

Counsel  . 

DJ1 10105 

sources  Division. 

Civil  Rights  Division  . 

Senior  Counsel  . 

DJ1 10102 

Office  of  Public  Affairs  . 

Press  Secrefary  . 

DJ110112 

Office  of  the  Deputy  Attorney  Gen- 

Senior  Counsel  . 

DJ1 10120 

eral. 

Office  of  Public  Affairs  . 

Press  Assistant  . 

DJ110121 

Confidential  Assistant  . 

DJI  20003 

Deputy  Director  . 

DJI  20009 

Office  of  the  Attorney  General  . 

White  House  Liaison  . 

DJI  20008 

Office  of  the  Deputy  Attorney  Gen- 

Deputy  Chief  of  Staff  and  Senior 

DJI  2001 2 

eral. 

Counsel. 

Foreign  Claims  Settlement  Com- 

Special  Assistant  . 

DJI  2001 3 

mission. 

Executive  Office  for  United  States 

Counsel  . 

DJ120015 

Attorneys. 

Antitrust  Division  . 

Chief  of  Staff  and  Counsel  . 

DJI  2001 8 

Civil  Division . 

Senior  Counsel  . 

DJI  20021 

National  Security  Division  . 

Antitrust  Division  . 

Counsel  . 

Senior  Counsel  . 

DJI  20024 

DJI  20028 

Office  on  Violence  Against  Women 

Special  Assistant . 

DJI  20030 

Office  of  Public  Affairs  . 

Senior  Public  Affairs  Specialist . 

DJI  20031 

Office  of  Justice  Programs  . 

Senior  Advisor . 

DJ1 10052 

Office  of  the  Associate  Attorney 

Attorney  Advisor . 

DJI  20075 

General. 

Civil  Division . 

Counsel  and  Chief  of  Staff  . 

DJI  20073 

Office  of  the  Deputy  Secretary  . 

Office  of  the  Secretary . 

Policy  Advisor  . 

Special  Assistant . 

DL1 10029 

DL1 10044 

Office  of  Disability  Employment 

Special  Assistant . 

DL1 10047 

Policy. 

Office  of  Public  Affairs  . 

Special  Assistant . 

DL1 10048 

Chief  Economist . 

DL1 10053 

Office  of  Congressional  and  Inter- 

Deputy  Director  . 

DL1 10040 

governmental  Affairs. 

Legislative  Officer  . 

DL1 10041 

Senior  Legislative  Officer . 

DL1 10042 

Wage  and  Hour  Division  . 

Special  Assistant . 

DL1 10058 

Office  of  the  Secretary . 

Deputy  Director  of  Recovery  for 

DL1 10059 

Office  of  the  Assistant  Secretary 

Auto  Communities  and  Workers. 
Policy  Advisor  . 

DL1 10057 

for  Policy. 

Office  of  the  Secretary . 

Special  Assistant . 

DL1 20001 

Policy  Advisor  . 

DL1 20002 

Effective  date 


12/30/2011 

12/30/2011 

1/23/2012 

1/26/2012 

1/27/2012 

3/12/2012 

4/6/2012 

4/19/2012 

4/26/2012 

5/3/2012 

5/4/2012 

5/16/2012 

5/21/2012 

5/22/2012 

6/1/2012 

6/19/2012 

6/26/2012 


7/6/201 1 
7/8/201 1 

7/19/2011 
7/29/201 1 

8/18/2011 
8/18/2011 
9/22/201 1 

10/6/2011 
10/17/2011 
11/1/2011 
1 1/9/201 1 
11/29/2011 

11/30/2011 

12/6/2011 

1/4/2012 

1/12/2012 

1/30/2012 

2/22/2012 

3/2/2012 

3/8/2012 

4/24/2012 

5/11/2012 

5/17/2012 
7/13/2011 
8/2/201 1 
8/2/201 1 

8/2/2011 
8/31/201 1 
9/7/201 1 

9/7/201 1 
9/7/201 1 
9/9/201 1 
9/9/201 1 

9/21/2011 

10/6/2011 

10/14/2011 
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Agency  name 


National  Aeronautics  and  Space 
Administration. 


National  Endowment  for  the  Arts  .... 

National  Endowment  for  the  Hu¬ 
manities. 

National  Mediation  Board . 

National  Transportation  Safety 
Board. 

Office  of  Management  and  Budget 


Office  of  National  Drug  Control  Pol¬ 
icy. 

Office  of  Personnel  Management  ... 


Organization  name 


Office  of  the  Assistant  Secretary 
for  Administration  and  Manage¬ 
ment. 

Office  of  Congressional  and  Inter¬ 
governmental  Affairs. 

Employee  Benefits  Security  Ad¬ 
ministration. 

Office  of  the  Secretary . 

Employment  and  Training  Adminis¬ 
tration. 

Office  of  Public  Affairs  . 

Bureau  of  International  Labor  Af¬ 
fairs. 

Office  of  the  Secretary . 

Office  of  Federal  Contract  Compli¬ 
ance  Programs. 

Office  of  Congressional  and  Inter¬ 
governmental  Affairs. 

Office  of  the  Secretary . 

Employee  Benefits  Security  Ad¬ 
ministration. 

Office  of  Public  Affairs  . 

Wage  and  Hour  Division  . 

Office  of  the  Secretary . 

Office  of  the  Deputy  Secretary  . 

Office  of  Congressional  and  Inter¬ 
governmental  Affairs. 


Office  of  the  Administrator  . 

Office  of  Communications . 

Office  of  General  Counsel  . 

Office  of  Legislative  and  Intergov¬ 
ernmental  Affairs. 

Legislative  Affairs  Specialist  . 

National  Endowment  for  the  Arts  ... 

National  Endowment  for  the  Hu¬ 
manities. 

National  Mediation  Board  . 

Office  of  Board  Members . 

Office  of  the  Director . 

National  Security  Programs  . 

Office  of  the  Director . 

Office  of  Federal  Financial  Man¬ 
agement. 

Office  of  the  Director . 

Communications  . 


Office  of  the  Director 
Communications  . 


Office  of  Management  and  Budget 

Office  of  the  Director . 

Natural  Resource  Programs  . 

Health  Division  . 

Office  of  the  Director . 

Intergovernmental  Public  Liaison  ... 

Office  of  the  Director . 


Position  title 


Special  Assistant 


Legislative  Assistant  . 

Special  Assistant . 

Staff  Assistant  . 

Special  Assistant . 

Senior  Policy  Advisor . 

Special  Assistant . 

Senior  Policy  Advisor  for  Inter¬ 
national  Labor  Affairs. 

Special  Assistant . 

Special  Assistant . 

Regional  Representative . 

Special  Assistant . 

Senior  Advisor . 

Special  Assistant . 

Chief  of  Staff  . 

Scheduler  . 

Special  Assistant . 

Senior  Policy  Advisor . 

Legislative  Officer  . 

Chief  of  Staff  . 

Senior  Legislative  Officer . 

Senior  Advisor . 

Press  Secretary  . 

Special  Assistant . 

Special  Assistant . 

Legislative  Affairs  Specialist  . 

NN120013  . 

Legislative  Affairs  Specialist  . 

Senior  Advisor . 

Scheduler  . 

Special  Assistant . 

Special  Assistant . 

Confidential  Assistant  . 

Special  Assistant . 

Confidential  Assistant  . 

Executive  Assistant . 

Confidential  Assistant  . 

Confidential  Assistant  . 

Confidential  Assistant  . 

Confidential  Assistant  . 

Senior  Advisor . 

Deputy  Associate  Director  for 
Communications  and  Manage¬ 
ment. 

Confidential  Assistant  . 

Special  Assistant . 

Deputy  Associate  Director  for  Stra¬ 
tegic  Planning  and  Communica¬ 
tions. 

Confidential  Assistant  . 

Confidential  Assistant  . 

Confidential  Assistant  . 

Confidential  Assistant  . 

Confidential  Assistant  . 

Confidential  Assistant  . 

Associate  Director . 

Special  Assistant . 


Authorization 

No. 

Effective  date 

DL1 20003 

10/14/2011 

DL1 20009 

11/3/2011 

DL1 20011 

11/3/2011 

DL120013 

11/18/2011 

DL120015 

11/21/2011 

DL1 20020 

12/16/2011 

DL1 20023 

1/13/2012 

DL1 20024 

1/31/2012 

DL1 20027 

2/17/2012 

DL1 20030 

2/17/2012 

DL1 20031 

2/24/2012 

DL1 20035 

3/8/2012 

DL1 20036 

3/9/2012 

DL1 20037 

3/15/2012 

DL1 20039 

3/23/2012 

DL1 20048 

4/20/2012 

DL1 20051 

5/3/2012 

DL1 20049 

5/4/2012 

DL1 20065 

6/25/2012 

DL1 20058 

6/27/2012 

DL1 20059 

6/27/2012 

NN 110053 

7/6/201 1 

NN1 10060 

9/22/201 1 

NN  110062 

9/29/201 1 

NN  120002 

1 0/7/201 1 

NN120010 

12/15/2011 

2/1/2012 

NN  120048 

4/6/2012 

NA1 10005 

8/30/201 1 

NA1 20001 

12/8/2011 

NH1 10004 

8/5/201 1 

NH120001 

4/3/2012 

NM1 20001 

10/11/2011 

TB 120002 

12/19/2011 

B01 10027 

7/1 9/201 1 

B01 10029 

8/5/201 1 

B01 10030 

8/25/201 1 

B01 10032 

8/26/201 1 

B0 11 0033 

9/9/201 1 

B01 10034 

9/22/201 1 

B01 20001 

11/10/2011 

B0 120003 

12/7/2011 

B0 120008 

12/16/2011 

B01 20004 

12/23/2011 

B01 10036 

2/9/2012 

B0120013 

2/16/2012 

B0120016 

3/7/2012 

B0120019 

3/29/2012 

B0 120021 

3/30/2012 

B0 120026 

5/7/2012 

B01 20027 

6/7/2012 

00120003 

6/22/2012 

PM110014 

8/9/201 1 
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Agency  name 

Organization  name 

Position  title 

Authorization 

No. 

Effective  date 

Congressional  and  Legislative  Af- 

Congressional  Relations  Officer  .... 

PM110017 

8/9/201 1 

fairs. 

Communications  and  Public  Liai- 

Congressional  Relations  Officer  .... 
Strategic  Communications  Spe- 

PM110018 

PM  11 0023 

8/9/201 1 
9/6/201 1 

son. 

Office  of  the  Director . 

cialist. 

Director  of  Advance  . 

PM  120005 

12/19/2011 

Congressional  and  Legislative  Af- 

Senior  Advisor  for  Learning  and 

PM  120006 

12/19/2011 

fairs. 

Office  of  the  Director . 

Mentoring. 

Senior  Advisor  for  Innovation  . 

PM  120007 

12/19/2011 

Communications  and  Public  Liai- 

Communications  Specialist  . 

PM  120009 

12/21/2011 

Congressional  and  Legislative  Af- 

Congressional  Relations  Officer  .... 

PM  120008 

12/22/2011 

fairs. 

Communications  and  Public  Liai- 

Speechwriter  . 

PM120011 

2/7/2012 

Planning  and  Policy  Analysis . 

Deputy  Performance  Improvement 

PM120013 

3/7/2012 

Congressional  and  Legislative  Af- 

Officer. 

Deputy  Director  . 

PM120017 

6/26/2012 

Office  of  Science  and  Technology 

fairs. 

Office  of  Science  and  Technology 

Confidential  Assistant  . 

TS1 20001 

11/21/2011 

Policy. 

Office  of  the  United  States  Trade 

Policy. 

Public  and  Media  Affairs . 

Confidential  Assistant  . 

Public  Affairs  Specialist  . 

TS 120003 

TN1 10012 

4/27/2012 

2/29/2012 

Representative. 

Pension  Benefit  Guaranty  Corpora- 

Office  of  the  Executive  Director . 

Deputy  Director  for  Policy . 

BG 11 0007 

9/26/201 1 

tion. 

Presidents  Commission  on  White 

Presidents  Commission  on  White 

Special  Assistant . 

WH1 10001 

8/15/2011 

House  Fellowships. 

Securities  and  Exchange  Commis- 

House  Fellowships. 

Division  of  Corporation  Finance  .... 

Communication  Associate  . 

Special  Assistant . 

Managing  Executive . 

WH 120001 

WH 120002 

SE 110006 

1 1/2/201 1 
3/5/2012 
7/22/201 1 

Office  of  Compliance  Inspections 

Confidential  Assistant  . 

SE 110007 

7/22/201 1 

and  Examinations. 

Office  of  the  Chairman . 

Special  Assistant . 

SE 110008 

8/1/2011 

Division  of  Corporation  Finance  .... 

Confidential  Assistant  . 

Confidential  Assistant  . 

SE 120002 

SE 120001 

12/11/2011 

12/21/2011 

Selective  Service  System  . 

Office  of  the  Director . 

Executive  Officer/Chief  of  Staff . 

SSI  20003 

6/11/2012 

Small  Business  Administration  . 

Office  of  Native  American  Affairs  .. 

Assistant  Administrator  for  Native 

SB1 10034 

7/15/2011 

Office  of  Government  Contracting 

American  Affairs. 

Special  Advisor  for  Government 

SB1 10039 

7/28/201 1 

and  Business  Development. 

Office  of  Congressional  and  Legis- 

Contracting  and  Business  Devel¬ 
opment. 

Deputy  Assistant  Administrator . 

SB1 10040 

7/29/201 1 

lative  Affairs. 

Office  of  the  Administrator  . 

Senior  Advisor . 

SB1 10041 

7/29/201 1 

Office  of  Capital  Access  . 

Director  of  Scheduling  and  Oper¬ 
ations. 

Special  Advisor  . 

SB1 10043 

SB1 10044 

8/4/201 1 

8/4/201 1 

Office  of  International  Trade  . 

Associate  Administrator  . 

SB1 10045 

8/4/201 1 

Office  of  Communications  and 

Assistant  Administrator  . 

SB1 10046 

8/18/2011 

Public  Liaison. 

Office  of  the  Administrator  . 

Special  Advisor  for  Public  Liaison 
Special  Assistant . 

SB 110049 

SB1 10050 

9/9/201 1 
9/23/201 1 

Office  of  Field  Operations . 

Senior  Advisor  for  Field  Operations 

SB 120002 

10/19/2011 

Office  of  the  Administrator  . 

Policy  Advisor  . 

SB1 20003 

10/19/2011 

Office  of  Communications  and 

Deputy  Assistant  Administrator . 

SB 120009 

1/6/2012 

Public  Liaison. 

Office  of  the  Administrator  . 

Senior  Policy  Advisor . 

SB1 20011 

2/14/2012 

Office  of  Communications  and 

Senior  Speechwriter . 

SB120016 

3/7/2012 

Public  Liaison. 

Office  of  the  Administrator  . 

Press  Secretary  . 

Special  Advisor  . 

SB120017 

SB120019 

3/19/2012 

3/29/2012 

Office  of  Communications  and 

Deputy  Press  Secretary  . 

SB  120020 

3/29/2012 

Public  Liaison. 

Office  of  Government  Contracting 

Special  Advisor  . 

SB 120022 

5/7/2012 

and  Business  Development. 

Office  of  Entrepreneurial  Develop- 

Senior  Advisor . 

SB1 20024 

6/19/2012 

Department  of  State  . 

ment. 

Office  of  the  Under  Secretary  for 

Special  Adviser  for  Global  Youth 

DS1 10097 

7/1/2011 

Civilian  Security,  Democracy 
and  Human  Rights. 

Foreign  Policy  Planning  Staff  . 

Issues. 

Staff  Assistant  . 

DS1 10099 

7/11/2011 
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Agency  name 


Organization  name 


Position  title 


Authorization 

No. 


Effective  date 


Office  of  the  Chief  of  Protocol  . 

Bureau  for  Education  and  Cultural 
Affairs. 

Office  of  the  Chief  of  Protocol  . 

Bureau  of  Public  Affairs  . 

Bureau  of  Economic  and  Business 
Affairs. 

Office  of  the  Under  Secretary  for 
Political  Affairs. 

Office  of  the  Chief  of  Protocol  . 

Bureau  of  Arms  Control, 
Verification,  and  Compliance. 

Office  of  the  Deputy  Secretary  for 
Management  and  Resources. 

Office  of  the  Under  Secretary  for 
Management. 

Office  of  the  Chief  of  Protocol  . 

Office  of  the  Deputy  Secretary  for 
Management  and  Resources. 

Bureau  of  Public  Affairs  . 

Office  of  the  Under  Secretary  for 
Public  Diplomacy  and  Public  Af¬ 
fairs. 

Bureau  of  Population,  Refugees 
and  Migration. 

Office  of  the  Chief  of  Protocol  . 

Office  of  the  Special  Envoy  for  Cli¬ 
mate  Change. 

Bureau  of  Legislative  Affairs . 

Bureau  of  Conflict  and  Stabilization 
Operations. 


Protocol  Officer  (Visits)  . 

Staff  Assistant  . 

Assistant  Chief  for  Diplomatic  Part¬ 
nerships. 

Deputy  Assistant  Secretary  for 
Digital  Media. 

Special  Assistant . 

Staff  Assistant  . 

Protocol  Officer  (Visits)  . 

Public  Affairs  Specialist  . 

Senior  Advisor . 

Staff  Assistant  . 

Protocol  Officer  (DPD)  . 

Staff  Assistant  . 

Staff  Assistant  . 

Senior  Advisor . 


Deputy  Assistant  Secretary  . 

Senior  Protocol  Officer . 

Protocol  Officer  . 

Senior  Advisor . 

Legislative  Management  Officer  .... 
Director  of  Overseas  Operations  ... 


DS110100 
DS1 10098 

DS110126 

DS1 10129 

DS1 10131 

DS1 10134 

DS110130 

DS110112 

DS1 10135 

DS1 20011 

DS1 20004 
DS120016 

DS120019 
DS1 20020 


DS1 20027 

DS1 20022 
DS 120061 
DS1 20065 

DS120063 
DS 120069 


7/11/2011  \ 

8/31/2011  \ 

9/2/201 1 

9/2/201 1 

9/19/2011 

9/23/201 1 

9/29/201 1 
10/4/2011 

10/14/2011 

11/3/2011 

11/8/2011 

12/12/2011 

12/16/2011 

1/12/2012 


1/18/2012 

2/7/2012 

3/30/2012 

4/2/2012 

4/4/2012 

4/19/2012 


Trade  and  Development  Agency  .... 
Department  of  Transportation  . 


Bureau  of  Legislative  Affairs . 

Office  of  the  Under  Secretary  for 
Arms  Control  and  International 
Security  Affairs. 

Bureau  of  Population,  Refugees 
and  Migration. 

Bureau  of  Public  Affairs  . 

Bureau  of  International  Security 
and  Nonproliferation. 

Office  of  the  Chief  of  Protocol  . 

Bureau  of  Conflict  and  Stabilization 
Operations. 

Office  of  the  Under  Secretary  for 
Civilian  Security,  Democracy 
and  Human  Rights. 

Office  of  the  Director . 

Associate  Administrator  for  Policy 
and  Governmental  Affairs. 

Assistant  Secretary  for  Govern¬ 
mental  Affairs. 

Secretary  . 

Secretary  . 

Assistant  Secretary  for  Govern¬ 
mental  Affairs. 


Director  of  Policy  and  Programs  .... 

Deputy  Assistant  Secretary  . 

Staff  Assistant  . 


Staff  Assistant  . 

Public  Affairs  Officer  . 

Senior  Advisor . 

Protocol  Officer  . 

Special  Assistant . 

Special  Advisor  for  Global  Youth 
Issues. 

Chief  of  Staff  . 

Associate  Administrator  . 

Associate  Director . 

Associate  Director  for  Scheduling 
and  Advance. 

Scheduler  . 

Deputy  Assistant  Secretary  . 


DS 120068 
DS120071 
DS 120073 


DS1 20075 

DS1 20076 
DS 120081 

DS1 20088 
DS1 20087 

DS1 20091 


TD 120001 
DT1 10051 

DT1 10053 

DT1 10055 

DT1 10056 
DTI  20002 


4/20/2012 

4/20/2012 

5/1/2012 


5/17/2012 

5/18/2012 

5/30/2012 

5/30/2012 

6/1/2012 

6/1/2012 


3/1/2012 

8/15/2011 

9/2/201 1 

9/23/201 1 

9/26/201 1 
10/7/2011 


General  Counsel  . 

Immediate  Office  of  the  Adminis¬ 
trator. 

Office  of  Congressional  Affairs  . 

Assistant  Secretary  for  Transpor¬ 
tation  Policy. 

Public  Affairs  . 

Assistant  Secretary  for  Transpor¬ 
tation  Policy. 


Associate  Director . 

Associate  General  Counsel  . 

Associate  Administrator  for  Gov¬ 
ernmental,  International,  and 
Public  Affairs. 

Associate  Director . 

Deputy  Director  for  Public  Engage¬ 
ment. 

Deputy  Director  . 

Associate  Director . 


DTI  2001 3 
DTI  2001 5 
DTI  2001 7 


DTI  2001 9 
DTI  20025 

DTI  20023 
DTI  20024 


12/2/2011 

12/2/2011 

1/3/2012 


1/3/2012 

1/13/2012 

1/17/2012 

1/17/2012 
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Agency  name 

Organization  name 

Position  title 

Authorization 

No. 

Effective  date 

Associate  Administrator  for  Public 
Affairs. 

Associate  Administrator  for  Com¬ 
munications  and  Legislative  Af¬ 
fairs. 

DTI  2001 8 

1/26/2012 

Public  Affairs  . 

Press  Secretary  . 

DTI  20026 

1/26/2012 

Secretary  . 

Advance  Specialist . 

DTI  20027 

1/26/2012 

Administrator  . 

Director  for  Governmental  Affairs  .. 

DTI  20032 

2/8/2012 

Public  Affairs  . 

Associate  Director  for  Speech- 
writing. 

DTI  20057 

5/7/2012 

Secretary  . 

Special  Assistant  for  Scheduling 
and  Advance. 

DTI  20066 

6/15/2012 

Public  Affairs  . 

Deputy  Press  Secretary  . 

DTI  20070 

6/19/2012 

Department  of  the  Treasury  . 

Assistant  Secretary  (Legislative  Af¬ 
fairs). 

Special  Assistant . 

DY110116 

7/22/201 1 

Under  Secretary  for  International 
Affairs. 

Senior  Advisor . 

DY1 10120 

7/28/201 1 

Assistant  Secretary  (Legislative  Af¬ 
fairs). 

Special  Assistant . 

DY1 10125 

8/12/2011 

Assistant  Secretary  for  Financial 
Markets. 

Senior  Advisor . 

DY1 10129 

8/14/2011 
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3/22/2012 

Assistant  Secretary  for  Financial 
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Senior  Advisor . 
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Policy). 

Deputy  Assistant  Secretary  for 
Microeconomic  Analysis. 
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Assistant  Secretary  (Public  Affairs) 
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tive  Affairs. 
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Aulhorily:  n  II.,S.(1  .'KiOl  and  3S()2:  l-l.O. 
l()r)77.  S  Cl'K,  1!)r)4-1‘)r>«  Com])..  i).218. 

Oliicx!  ()l  I’crsoiimd  Maiiaf’ninonl. 

John  Horry, 

Diivclor. 
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POSTAL  REGULATORY  COMMISSION 
[Docket  No.  CP2013-43;  Order  No.  1624] 
International  Mail  Contracts 

AGENCY:  Postal  Regulatory  Commission. 
ACTION:  Notice. 

SUMMARY:  The  Commission  is  noticing  a 
recently-filed  Postal  Service  re(|uest 


concerning  an  additional  (ilobal  Plus  1C, 
contrac:!.  'Phis  document  invites  ])ul)lic 
comments  on  the  recjuest  and  addresses 
several  related  i)rocedural  steps. 

DATES:  (JoniniHnls  aro  due;  January  24, 
2013. 

ADDRESSES:  Submit  comments 
electronically  via  the  Commission’s 
Filing  Online  .system  at  http:// 
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'I'ho.se  wlio  cannot  sul)init 
comments  electronically  shonld  contact 
the  person  identified  in  the  FOR  FURTHER 
INFORMATION  CONTACT  section  hy 
telephone  for  advice  on  filing 
alternatives. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stejihen  L.  Sharlman,  (ieneral  ('oimsel, 
at  202-789-8820. 

SUPPLEMENTARY  INFORMATION: 

Table  of  (Contents 

I.  Introduction 

II.  (ionl(!nts  of  l•■iling 

III.  (Commission  Action 

IV.  ()rd(!ring  l’aragrai)lis 

I.  Introduction 

Notice  oj  jiling.  On  )anuarv  14,  2013. 
the  Postal  Service  filed  a  notice 
announcing  that  it  is  entering  into  an 
additional  Global  Plus  1(C  contract 
(Agreement).'  The  Ptt.slal  Service  .seeks 
to  have  the  Agreement  included  within 
the  Global  Plus  IG  product  on  the 
grounds  of  functional  e(]uivalence  to  a 
previously  apjtroved  haseliue 
itgreemenl.  hi.  at  2. 

Product  history.  'I’he  (Conunissiou 
added  Global  Plus  1(C  to  the  comjtetitive 
|)roduct  list  hv  operation  of  Order  No. 

II. 51.“  It  concurrently  designatetl  the 
agreements  filed  in  companion  Docket 
Nos.  Gl’2012-12  and  GP2012-13  as  the 
baseline  agreements  for  purj)o.se.s  of 
establishing  the  functional  cupuvalency 
of  other  agrcumients  ]U'oj)os(ul  for 
inclusion  with  the  Global  Plus  IG 
product.  Order  No.  11.51  at  7. 

The  Agrecnnent  that  is  the  suhjcut  of 
this  filing  is  the  customer's  first  (ilohal 
Plus  1  contract  with  the  Postal  Sccrvice. 
Notice  at  3. 

II.  (Contents  of  Filing 

The  filing  includes  the  Notice,  along 
with  the  following  attachments: 

•  Attachment  1 — a  redac:ted  c:opy  of 
the  Agreement; 

•  Attachment  2 — a  redacted  copy  of 
the  ccirtification  recpurcKl  undcir  39  (CFR 
301 5.5(c)(2): 

•  Attachment  3 — a  redacted  co])y  of 
(iovernors’  Dec:i.sion  No.  11-0;  and 

•  Attachment  4 — an  aj)plication  for 
non-j)nl)lic  tiuatnumt  of  material  filed 
under  .seal. 

The  material  filed  under  .seal  consists 
of  unredacted  co])ie.s  of  the  Agreement 


'  Ndlico  (if  th(!  Uuiliid  .Stiitds  I’osliil  .Survici!  of 
filing  <1  Fiinctioniillv  luiiiiviihnil  Clolial  Plus  IC 
N(!);(itiiil(id  .Sdi  vicu  A^ruuiniuit  and  Applicalinn  lor 
N(in-Pul)li(;  I’niatmiinl  of  Malorials  Filod  Uiidor 
.Siial,  janiiarv  14.  20111  (Nolico).  llui  Nolico  was 
lllod  in  accordanco  with  :i!l  Ol'll  aOUi.-S.  Id.  at  1 . 

^Dockol  Nos.  MCaoia-Ci.  (:P2012-12.  and 
(:P2(U2-1:1.  Ordor  Addinfi  (dolial  Plus  lOlollto 
Compolilivo  Product  List  and  Approviiif;  Kolatod 
Clolial  Plus  IC  Af^nininimls.  lanuarv  lit.  2012  (Order 
No.  11. SI). 


and  .supporting  financial  documents.  Id. 
at  2.  The  Postal  Service  filed  redacted 
versions  of  the  sealed  financial 
documents  in  public  Excel 
spreadsheets.  Id.  at  3. 

Punctionui  eijidvidency.  The  l^ostal 
Service  asserts  that  the  in.stant 
Agreement  and  the  ha.seliue  agreements 
are  functionally  eipiivalent  heciiuse  they 
share  similar  co.st  and  market 
characteristics.  Id.  at  4.  It  notes  that  the 
])ricing  formula  ami  classification 
established  in  Governors’  Decision  No. 
08-8  ensure  that  each  (ilohal  Plus  IG 
contract  meets  the  criteria  of  39  U.S.Ck 
3033  and  related  regulations.  Id.  The 
Po.stal  Service  also  indicates  that  the 
ju  icing  formula  relied  on  for  these 
(dohal  Plus  IG  contracts  is  included  in 
(Governors'  Decision  No.  il-(i.  Id.  The 
Po.stal  Service  further  a.sserts  that  the 
functional  terms  of  the  instant 
Agreement  are  very  similar  to  those  of 
the  baseline  agreements  and  that  the 
benefits  are  com|)arahh;.  Id. 

The  Postal  .Service  states  that  })rices 
offered  under  the  in.stant  Agreement  and 
the  baseline  agreements  may  differ, 
de])ending  on  volume  or  jjostage 
commitments  made  hy  the  customers 
and  when  an  agnuunenl  is  signed  (due 
to  uj)dated  costing  information).  Id.  at  5. 
It  akso  identifies  other  diffenmees  in 
contractual  terms,  hut  a.sserts  that  the 
differences  do  not  affect  eitluu'  the 
fundamental  service  being  offered  or  the 
fundamental  structure  of  the 
Agreement.  * 

Effective  date;  term.  The  scheduled 
effective  date  of  the  Agreement  is 
january  27,  2013,  subject  to  regulatory 
oversight.-'  Attachment  1  at  10.  The 
Agrcuummt  is  ex])ected  to  he  in  effet:t  for 
a])j)roximately  1  year.  The  Agreement 
terminates  either  on  the  day  h(!fore  the 
date  in  january  2014  on  which  any 
change  in  Qualifying  N4ail  |)ul)lished 
rates  occurs  or,  if  then;  is  no  change  in 
the  ])uhli.shed  rates  during  january  2014, 
on  january  31,  2014.'’  Notice  at  3-4; 
Attachment  1  at  10. 

III.  (Commission  Action 

The  (Commission  estahli.shes  Docket 
No.  (CP2013-43  for  consideration  of 
matters  raised  in  the  Notice.  Interested 


‘  Id.  ill  7. 1'lu!  list  includes,  ainone  otliin'  tliiii>>s. 
the  non-incliision  ol Chihal  Miilk  Fconoinv  .s(M'vice, 
llut  addition  and  revision  (d  articles,  and  relatiid 
ri!ninnl)(M  in^  ol  articl(!s.  Sin;  id.  at  .'>-7. 

•*Tlu!  Postal  .Siirvice  is  re(|idred  to  tile  notice  ot 
a  decision  concerning  a  rate;  not  otgeiua'al 
applicability  with  the  ('.oininission  not  later  than  t-t 
(lavs  heloH!  the  (dliictive  (lat(!  ot  tin;  (hicision.  It!) 
ll..S.(:.  :tli:i2(h)(:i);  ;t!l(:FK  ;t(U,'j..')(a).  rim  Postal 
.Service  tiled  notice  otthe  Agr(!(!in(!nt  on  lanuarv  14. 
201  :L /(/.  at  1 . 

■’Article  It  otthe  A^nteinent  outlines  tlu; 
r(!(pnr(!in(!nls  tor  mail  to  lx;  considenal  as 
Qnalilying  Mail.  Id.  at  2-:t. 


jier.sons  may  submit  comments  on 
whether  the  Agreement  is  consistent 
with  the  recjuirements  of  39  CCER  3015.5 
iind  the  jiolicies  of  sections  3032,  3033, 
and  3042.  (Comments  tire  due  no  later 
than  january  24,  2013.  The  jiuhlic 
jiortions  of  the  Postal  .Service’s  filing 
can  he  acces.sed  vi.i  tlu;  (Commission's 
Web  site  at  http://\v\v\\'.prc.<^ov. 
Information  on  how  to  obtain  access  to 
nonjuihlic  material  a|)])ears  at  39  (CFR 
3007. 

The  (Commission  ajijioints  Alli.son  j. 
Levy  to  rejiresent  the  inlere.sts  of  the 
general  juihlic  (Public  Rejiresentative) 
in  this  case. 

IV.  Ordering  Paragraphs 

it  is  ordered: 

1.  The  Gommission  establishes  Docket 
No.  (CP2013-43  for  consideration  of 
matters  raised  in  the  Postal  .Service’s 
Notice. 

2.  Pursuant  to  39  U..S.G.  505,  the 
(Commission  designates  Allison  j.  Levy 
to  serve  as  an  officer  of  the  (Commission 
(Public  Rejue.sentative)  to  rejue.sent  the 
interests  of  the  general  jnihlic  in  this 
jiroceeding. 

3.  (Comments  are  due  iio  later  than 
jitnuary  24,  201 3. 

4.  The  .Secretary  shall  arrange  for 
])ul)lic:ation  of  this  Order  in  theFederal 
Register. 

8y  lli(!  (Coiiiiiiission. 

Slioshaiui  M.  Grove, 

Secrelciry. 

|FR  Doc.  2l)i:i-012()7  Filed  1-22-i:i:  8:4.')  ain| 
BILLING  CODE  7710-FW-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[File  No.  500-1] 

In  the  Matter  of  AlphaTrade.com;  Order 
of  Suspension  of  Trading 

jamiary  18.  201  it. 

It  ajijiears  to  the  .Securities  :md 
Exchange  Gommission  th.it  there  is  a 
lack  of  current  and  accurate  information 
concerning  the  .securities  of 
AljihaTrade.com  because  it  has  not  filed 
any  jiitriodic  rejiorts  for  any  rejiorting 
jieriod  subsequent  to  .Sejitemher  30, 
2010. 

The  (Commission  is  of  the  ojiinion  that 
the  juihlic  intere.st  and  the  jirotection  of 
the  investors  reijuire  a  susjiension  of 
trading  in  the  .securities  of  the  above- 
listed  coinjiany. 

Therefore,  it  is  ordered,  juirsuant  to 
.Section  12(k)  of  the  Securities  Ext;hange 
Act  of  1934,  that  trading  in  the  above- 
listed  comjjany  is  susjjended  for  the 
jjeriod  from  9:30  a.m.  EST  on  january 
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18,  2013,  through  11:.59  p.in.  IvST  on 
lM!l)riiarv  1 , 201 3. 

Hv  tlu!  ('ominission. 

|ill  M.  I’elcrsun, 

A ssistdii  I  Sacral (ir\ 

|1'K  Hoc.  2()i:i-()i:j<m  KiUul  l-lH-i:!;  11:15  ain| 
BILLING  CODE  8011-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68677;  File  No.  SR- 
NASDAQ-201 3-003] 

Self-Regulatory  Organizations;  The 
NASDAQ  Stock  Market  LLC;  Notice  of 
Filing  and  Immediate  Effectiveness  of 
a  Proposed  Rule  Change  To  Increase 
the  Record-Keeping  and  Substitution 
Listing  Fees  Payable  by  Companies 
Listed  on  Nasdaq 

laiuiarv  Ki.  2013. 

Pursuant  to  Suction  19(1))(1)  of  thu 
Sucuritius  Exchange  Act  of  15)34 
(“Act”),'  and  Rule  15)l)-4-  thuruundor, 
notice  is  herehv  given  that  on  Jaiuiarv  2. 
2013,  The  NA.SDAQ  Stock  Market  EEC 
(“Na.sdaq”  or  “Exchange")  filed  with  the 
Securities  and  Excliange  Commission 
((Commission")  the  projio.sed  rule 
change  as  descrihed  in  Items  I,  11,  and 
111,  helow,  which  Items  have  heen 
prepared  hy  Na.sdac).  The  (Commission  is 
puhlishing  this  notice  to  solicit 
comments  on  the  ])ro])ose{l  rule  change 
from  interested  jiersons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  (Change 

Nasdaq  is  iirojiosing  to  modify  the 
record-keeping  and  suhstitution  listing 
fees  jiayahle  hy  comjianies  listed  on 
Nasdac].  While  changes  pursuant  to  this 
j)ro])osal  are  effective  uj)on  filing,  the 
Exchange  will  implement  the  proposed 
rule  on  january  2.  2013. 

'fhe  text  of  the  propo.sed  rule  change 
is  helow.  Proposed  new  language  is 
Hdlicizad;  projiosed  deletions  are  in 
brackets.  ‘ 

***** 

55)10.  The  [NASDAQ]  Nasdaq  (flohal 
Market 

(a)-(d)  No  change. 

(e)  Recordkeejiing  Fee. 

A  (Company  that  makes  a  change  such 
as  a  change  to  its  name,  the  |)ar  value 
or  title  of  its  security,  or  its  symbol  shall 
jiay  a  fee  of  |.$2..5{)()i  S7,5()()  to  Nasdaej 


'  15  II.S.C.  7«s(l))(l). 

M7  CI'R  24(l.l!ll)-4. 

’Cluiiisos  aro  niarkod  lo  tlu;  nilo  li;xl  tliat  a])|)i!ars 
in  tiu!  ol(!(:ti()nic:  manual  oI  Nasdac]  found  at  http:// 
luisdaqowx.cchwallstival.com. 


and  submit  the  aj)])ropriate  form  as 
designated  hy  Nasdaip 

(f)  Suhstitution  lasting  Fee 
A  (Conqiany  that  imjjlements  a 
Suh.stitution  lasting  Event  shall  pay  a 
fee  of  |S7.5()()|  $15,000  to  Nasdaq  and 
suhinit  the  approjiriate  form  as 
designated  hy  Nasdaep  Notwithslanding 
the  foregoing,  this  suhstitution  li.sting 
fee  shall  not  apply  to  securities  that  are 
listed  on  a  national  securities  exchange 
other  than  Nasdacj  and  not  designated 
hy  Nasdai)  as  Nasdaq  national  market 
system  securities. 

55)20.  The  Nasclac]  (Capital  Market 

(a)-(c)  No  change. 

(d)  Record-Keejiing  Fee 

A  (Conqiany  that  makes  a  change  such 
as  a  change  to  its  name,  the  jiar  value 
or  title  of  its  security,  or  its  symbol  shall 
pay  a  fee  of  l.S2,50oi  $7,500  to  Nasdacj 
and  submit  the  approjiriate  form  as 
designated  hy  Nasdatp 

(e)  Suhstitution  lasting  Fee 

A  (Comiiany  that  implements  a 
Suhstitution  Eisting  Event  shall  pay  a 
fee  of  |.$7.5()()|  $15,000  to  Nasdaij  and 
submit  the  approjiriate  form  as 
designated  hv  Nasdacj.  Notwithstanding 
the  foregoing,  this  suh.stitution  listing 
fee  shall  not  ajijily  to  securities  that  are 
listed  cm  a  national  securities  exchange 
other  than  Nasdacj  and  not  designated 
hy  Nasdacj  as  Nasdacj  national  market 
system  secairities. 

***** 

IE  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
(Change 

In  its  filing  with  the  (Commi.ssion,  the 
Exchange  included  statements 
c:onc:erning  the  jiurpose  of  and  basis  for 
the  jirojio.secl  rule  change.  The  text  of 
these  statements  may  he  examined  at 
the  j)lac:es  sjiecifiecl  in  Item  IV  helow. 
The  Exc;hange  has  jirejiared  summaries, 
.set  forth  in  .sections  A,  B,  and  (C  helow, 
of  the  most  signific;ant  asjiects  of  suc.h 
statements. 

A.  $aIf-Ha>>iihitorv  Ovaunizution's 
Stataineni  of  the  Piirposo  of.  and 
Statiitorv  Basis  for,  the  Proposed  Bide 
(ihange 

1.  Pui  jio.se 

Nasdacj  jirojio.ses  to  modify  the  fees 
enlarged  to  Nasclacj-listecl  cainqianies  for 
rec;orcl-keej)ing  c:hanges  and  suh.stitution 
listings.  Currently,  a  conqiany  owes  a 
.‘>2,500  recorcl-keejiing  fee  when  it 
makes  a  c.hange  to  its  name,  the  jiar 
value  or  title  of  its  security,  or  its 
symliol.  *  This  fee  was  aclcqitecl  in  2003 


■>  Sac  Ruli!  .5‘nci(i!)  iiiul  5<12C)((l). 


and  has  never  been  c:hangecl.'’  Nasdacj 
jircqio.ses  to  inc:rea.se  this  recxircl-keejiing 
fee  to  .$7,500,  for  ncitific;ations  made 
after  )anuary  2.  2013. 

In  addition,  a  c:cinqiany  cairrently 
owes  a  $7,500  suh.stitution  li.sting  fee 
when  it  affec:t.s  a  reverse  stcicT  sjilit.  re- 
incaii  jiciration  or  a  change  in  the 
conqiany’s  jilac:e  of  organization,  forms 
a  holding  cainqiany  that  rcqilaces  the 
listed  conqiany,  reclassifies  or 
exchanges  the  camqiany's  listed  shares 
for  another  .secairity.  lists  a  new  edass  of 
secairities  in  suhstitution  for  a 
jireviously-listecl  edass  of  secairities,  or 
makes  any  technicail  change  wherehv 
the  shareholders  of  the  original 
cainijiany  rec:eive  a  share-for-share 
interest  in  the  new  conijiany  without 
any  cdiange  in  their  ecjuity  jiosition  or 
rights.''  This  fee  was  aclcqited  in  2005 
and  has  never  heen  cdiangecl.^  Nasclacj 
jircqio.ses  to  incaea.se  this  suh.stitution 
li.sting  fee  to  $15,000.  for  notifications 
made  after  lanuary  2,  2013. 

Nasdacj  al.so  jircqioses  to  cairrecd 
caqiitalization  in  the  heading  of  Rule 
55)10  to  he  consistent  with  the 
cajiitalization  used  in  the  remainder  of 
the  Rule  5000  .Series. 

2.  .Statutory  Basis 

Nasclacj  believes  that  the  jirojiosecl 
rule  change  is  consistent  with  the 
jircivisions  of  .Sec.tion  0  of  the  Acit,"  in 
general  and  with  .Seedions  0(h)(4)  and 
(i(h)(5)  of  the  Acd,"  in  jiarticular  in  that 
it  jirovicles  for  the  ecjuitahle  allcic:aticin 
of  reasonahle  dues,  fees,  and  cither 
cdiarges  among  its  memhers,  issuers  and 
other  jiersons  using  its  facdlities  and 
does  not  unfairly  di.scaiminate  between 
caistomers,  issuers,  brokers  or  dealers. 

Nasclacj  believes  that  the  jirojiosecl 
fees  are  reasonahle  hec;au.se  they  will 
reflecd  Nasclacj’s  higher  cxi.sts  related  to 
jirocessing  recxircl  keojiing  changes  and 
suhstitution  listings  since  the  fees  were 
set  in  2003  and  2005,  resjiec.tively.  In 
that  regard,  Nasclacj  notes  that  exjien.ses 
surrounding  the  jircic:e.ssing  and 
clistrihution  cifthe.se  cdianges,  incducling 
tec.hnology  exists  and  .salaries,  have 
inc:rea.secl  since  the  fees  were  set,  hut 
that  the  fees  have  not  been 
concximitantly  increased,  hi  addition, 
Nasclacj  has  clevelcqiecl  an  elecdrcinic 
notificxition  system  for  li.stecl  conqianies 
and  exjiecds  to  launch  earlv  in  2013  an 


”■  .S(!(:urili().s  ,\i:l  RciKxisc!  No.  481)31 

(OclohtM-  15.  2CI113).  88  I  R  811428  (O(:lol)or  22.  2CICI3) 
(iiliprovin”  .SR-NA.SI1-21IC)3-1 27). 

•'.S'cc  Riilo.s  5il1C)((l)  iind  5<I2C)((:)  |.sit:|  iind  Redo 
5CK15(id(41)). 

^.S(!c:iirili(!s  lOxcluiii”)!  ,\(;1  Roloaso  No.  52712 
(Novombor  1. 20(15).  70  l-'R  8751 1  (NovoiiiImm’  7. 
2005)  (a|)|)n)viii<;  .Sl^-N,\.SI)-2()04-l82). 

»  15  II..S.C.  781. 

"15U..S.(:.  78l(l))(4)and(5). 
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interface  allowing  (:omj)anies  to  notify 
Nas(la(|  about  these  changes  through  an 
on-line  portal."’  This  weh-hased 
interface  will  simplify  the  notification 
process  for  the  company  and  helj) 
eliminate  errors  that  may  otherwi.se 
have  resulted  from  re-keying 
information.  While  over  time.  Nasdat] 
hojjes  that  this  technology  will  reduce 
the  costs  a.ssociated  with  maintaining 
the  process.  Nasdati  has  invested 
significant  up-front  development  co.sts 
in  creating  the  .system.  Nasdatj  has  also 
committed  resources  to  its  online 
reference  lihrarv.  which  includes  a 
mimher  of  FAQs  providing  advice  about 
these  changes  and  the  related  forms  and 
fees. ' ' 

Nasdaq  also  believes  that  the 
j)roposed  changes  are  ecjuitahle  and  not 
unfairly  di.scriminatorv  becau.se  they 
would  apply  equally  to  all  companies 
listed  on  Nasda(|  that  effect  one  of  these 
changes.  In  this  manner,  the  propo.sed 
fees  will  help  assure  that  the  expenses 
arising  from  changes  initiated  by  certain 
companies  are  borne  by  those 
companies. 

Finally,  NASDAQ  notes  that  it 
operates  in  a  highly  competitive  market 
in  which  market  ])articipant.s  can 
readily  switch  exchanges  if  they  deem 
the  listing  fees  excessive.'-  In  such  an 


"•  Si‘r  llio  NA.Sn.\q  OMX  l.isliii»  CdiiIi!!  al 
hlli)s://listin‘‘ti‘nlfr.niisihi(i<)i/i.\.(()n}/Sh<n\'  Doc. 
(isi}x'.'h'ilc-lislin>>  infomiolion.lilinlUjorms.  Wliila 
the  Cliaii”(!  in  C(iin|>aiiv  Kixainl  anti  Sul)stittili(>n 
l.isling  KvtNit  tnrins  an;  cuirnnily  availal)lo  as  pdfs, 
which  liavc!  In  Im;  cmailiKl  to  Nasdaep  thov  an;  l)oin}; 
cainverted  into  online  forms,  whicli  can  Im; 
coinpicicd  and  suhmilted  to  Nasdai)  eliictronicaily. 

'•  hlli)s://listin"<'cnliT.nastl(i(ioiiix.roni/ 
MiitrridlUoinc.tispxYincil^LQ. 

’-The  |iistif:e  Dcpailinent  naamth  noted  tin; 
intense*  (aimpietitivi!  environment  for  (exchange 
listings.  SiH‘  "N.A.Sn.Xq  OMX  (ironp  Inc.  and 
IntienamtinentalLlxchange  Inc.  .\handon  Their 
I’roposial  .'\(a|nisition  Of  NY.SK  Kuroiuext  .Mtier 


environment,  NASDAQ  must 
continually  review  its  fees  to  iissure  that 
they  reniiiin  conqietitive.  In  thiit  regard. 
Nasdat]  notes  that  the  |)roposed  fees 
remain  similar  to  the  fetts  charged  bv  the 
New  York  Stock  Exchange.'-* 

li.  Si^lf-Iiagiildtoiy  Organi/.dtion's 
Stdtdnuuil  on  Ihirdon  on  Coinpotition 

Nasdat]  does  not  helieve  that  the 
propo.sed  rule  chitnge  will  result  in  any 
burden  on  comjtetition  that  is  not 
neces.sary  or  ap])ropriate  in  furtherance 
of  the  i)uri)oses  of  Iht;  Act.  as  amended. 
'I'he  market  for  listing  .services  is 
extremely  competitive  and  listed 
comjianies  may  freely  choose  alternative 
venues.  In  addition,  Na.sdaq's  j)roj)osefl 
fees  art;  similar  tt)  the  fees  tdiargetl  bv  its 
t;t)mi)etitor.s.  Ft)r  this  reasttn,  and  the 
reasons  tli.staissetl  in  t:t)nnei:tion  with 
the  statutory  basis  for  the  j)ropt)seti  rule 
tdiange.  Nastlatj  tloes  not  ht;lieve  that  the 
prt)pt)setl  rule  t;hange  will  result  in  any 
burtlen  t)n  t:t)m])etitit)n  for  listings. 


|ustic(!  l)((parlmoiil  ThriiatcMis  l.aw.sidl"  (Mav  l(>. 
lit)!  1).  availahlc  at  hlli)://\\  i\  \\.jitslict‘.t>ov/(ilr/ 
piililic/pn'.ss  rcltHi>ics/20it/27 

' ‘NY.SK  chargti.s  S7..'>tl()  for  "changes  that  iiivoKa! 
modillcations  to  |N’t’.SK|  i(!Coi'ds,  for  example, 
changes  of  namt!.  par  valiK!.  title  of  security  or 
d((signation.  and  lor  ap|)licalions  relating  to  poison 
pills.”  .S’ee  .Section  <ltl2.t):t  of  the;  NY.SK  Kisttid 
(lompanv  Manual  and  .S((cnriti(!s  Kxchangi;  .Act 
K(!h(ase  No.  tiHtl24  (Octolna-  HI.  2tn2).  77  I  K 
(OctoiMM-  Hi.  2012)  (.SK-.NY.SK-2in2-.'>l).  In 
addition.  NY.SK  chargtis  SIS.OOO  for  it  new  listing 
wher(!  the  “change!  in  the  companv's  status  is 
t(H:hnical  in  natiiri!  and  th(!  sharidioldta-s  of  the 
original  company  rec(!ive  or  n!tain  a  share-for-shait! 
interest  in  th(!  new  company  without  any  changi!  in 
their  i!ipiity  position  or  rights."  Thi!.si!  chang(!s 
inclnd(!  a  chitnge  in  a  company's  state  of 
incorporation  or  <1  rttincorporation  or  formation  of 
it  holding  companv  that  ntpliictts  a  list(!d  companv. 
and  a  mvitrse  slock  split.  See  .Section  01)2. 02  of  lh(! 
NY.SK  Kistetd  (iompiinv  Manual. 


(J.  Sdlf-Rdgnldtovv  ()r}>dnizdtion's 
Stdtdinont  on  (Joinnwnts  on  tho 
Pi'oposod  Ihilo  (jhonf’o  Hocoivod  From 
Mtnnhors,  Porticiponts,  or  Othors 

No  written  comments  were  either 
solicited  or  received. 

III.  Date  of  Elf'ectiveness  of  the 
Proposed  Rule  (ihange  and  Timing  for 
(Commission  Action 

The  foregoing  rule  change  has  become 
effective  imrsuant  to  Section 
19(b](3)(A)(ii)  of  the  Act.'-*  At  any  time 
within  ()()  days  of  the  filing  of  the 
proposed  rule  change,  the  (Commission 
summarily  may  tenqiorarilv  susjiend 
such  rule  change  if  it  ajipears  to  the 
Commission  that  such  action  is 
necessary  or  apjiropriate  in  the  jniblic 
interest,  for  the  jnotection  of  investors, 
or  otherwise  in  furtherance  of  the 
purpo.ses  of  the  Act.  If  the  (Commi.ssion 
takes  such  action,  the  (Commission  shall 
institute  jiroceedings  to  determine 
whether  the  projiosed  rule  should  be 
ajijiroved  or  tlisa])])roved. 

IV.  Solicitation  of  (Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  propo.sed  rule 
change  is  consistent  with  the  Act. 
(Comments  may  he  submitted  by  anv  of 
the  following  metlmds: 

Fleet ronic  (Jominonts 

•  Use  the  (Commission’s  Internet 
comment  form  (hHp://\v\v\v.s(!(:.<>ov/ 
ri I Ids/sro.sh tnd]\  or 

•  Send  an  email  to  rnle- 
(:onnnen1s@sdC.gov.  Please  include  File 
Number  SR-NASDAQ-2()1 3-003  on  the 
subject  line. 


'•'l.'-.  U..S.(;.  7Hs(l))(:t)(.-\)(ii). 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68662;  File  No.  SR-NSX- 
2012-15] 

Self-Regulatory  Organizations; 

National  Stock  Exchange,  Inc.;  Order 
Granting  Approval  of  Proposed  Rule 
Change  as  Modified  by  Amendment 
No.  1  To  Amend  the  Listing  Rules  for 
Compensation  Committees  To  Comply 
With  Rule  IOC-1  Under  the  Act 

lanuary  1.5.  201 3. 

I.  Introduction 

On  September  28,  2012,  National 
Stock  Excluinge,  Inc.  (“NSX”  or 
“Exchange”)  filed  with  the  Securities 
and  Exchange  Comini.ssion 
(“Commission”),  pursuant  to  Section 
19(h)(1)  of  the  Securities  Exchange  Act 
of  1934  (“Act”)  '  and  Rule  19h-4 
thereunder,-  a  propo.sed  rule  change  to 
modify  the  Exchange’s  rules  for 
compen.sation  committees  of  li.sted 
issuers  to  comply  with  Rule  lOC-1 
under  the  Act.  On  Octoh(!r  10,  2012, 

NSX  filed  Amendment  No.  1  to  the 
pro|)osed  rule  change.  *  The  proposed 
rul(!  change,  as  modified  hv  Amendment 
No.  1  thereto,  was  published  for 
comment  in  the  Federal  Register  on 
October  17.  2012.  '  The  Commission 
suhsecpiently  extended  the  time  period 
in  which  to  either  approve  the  ])roposed 
rule  change,  disapprove  the  propos«;d 
rule  change,  or  in.stitute  proceedings  to 
determine  wludher  to  disapprove  the 
pro])osed  rule  change,  to  )anuarv  13, 
2013."’  Th(!  Commission  received  no 
comment  letters  on  the  ])ropo.sed  rule 
change."  This  order  apjjroves  the 
proposed  rule  change,  as  modified  hv 
Amendment  No.  1  thereto. 

II.  Description  of  Proposed  Rule  Change 

A.  Bdckground:  liiila  I()CJ-1  IJndevthe 
Act 


Act  of  2010  (“Dodd-Frank  Act”),'  the 
Commission  proposed  Rule  lOC-1 
under  the  Ac:t."  which  directs  each 
national  securities  exchange 
(hereinafter,  “exchange”)  to  j)rohihit  the 
listing  of  any  ecpiity  security  of  any 
issuer,  with  certain  exceptions,  that 
does  not  comply  with  the  rule’s 
recpiirements  regarding  c:omj)en.sation 
committees  of  li.sted  issuers  and  relatcul 
nupiirements  regarding  compensation 
advisers.  On  June  20,  2012,  the 
Commission  adoj)ted  Rule  10(i-l." 

Rule  lOC-1  recpiires,  among  other 
things,  each  exchange  to  ado])t  rules 
providing  that  each  memher  of  the 
comj)en.sation  committee  of  a  li.sted 
issuer  must  he  a  memher  of  the  hoard 
of  directors  of  the  issuer,  and  must 
otherwi.se  he  inilependent.' '  In 
determining  the  independence 
standards  for  members  of  compensation 
committees  of  li.sted  i.ssuers.  Ride  lOC- 
1  reipiires  the  exchanges  to  consider 
relevant  factors,  including,  hut  not 
limited  to:  (a)  the  source  of 
compensation  of  the  director,  including 
any  consulting,  advisory  or  other 
compensatory  fee  paid  by  the  issuer  to 
the  director  (hereinafter,  the  “Fees 
Factor”);  and  (h)  whether  the  director  is 
affiliated  with  the  issuer,  a  suhsidiarv  of 
the  issuer  or  an  affiliate  of  a  subsidiary 
of  the  issuer  (hereinafter,  the 
“Affiliation  Factor”). 

In  addition.  Rule  lOC-l  reiiuires  the 
listing  rules  of  exchanges  to  mandate 
that  compensation  committees  he  given 
the  authority  to  retain  or  obtain  the 
advice  of  a  compen.sation  advi.ser,  and 
have  direct  responsibility  for  the 
ajipointment.  compen.sation  and 
oversight  of  the  work  of  any 
com|)ensation  advi.ser  they  retain.'-*  The 
exchange  rules  must  also  provide  that 
each  listed  issuer  provide  for 
a})propriate  funding  for  the  jiayment  of 
reasonable  compen.sation.  as  determined 
hv  the  compensation  committee,  to  any 


Paper  (k)ninwnts 

•  Send  paper  comments  in  trijilicate 
to  Elizabeth  M.  Murjiliy.  Secretary, 
Securities  and  Exchange  (Commission, 
100  F  Street  NE..  Washington,  IXC 
20.549-1090. 

All  submissions  should  refer  to  File 
Number  SR-NASDAQ-201 3-003.  This 
file  numher  should  he  included  on  the 
subject  line  if  email  is  used.  To  helj)  the 
(Commission  process  and  review  vour 
comments  more  efficiently,  jilease  u.se 
only  one  method.  The  (Commission  will 
post  all  comments  on  the  CCommission’s 
Internet  Web  site  (Ii1tp://\v\v\\’. scc.gov/ 
ralcs/sro.shtnd).  CCo])ies  of  the 
suhmi.ssion,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  projiosed  rule 
change  that  are  filed  with  the 
(Comini.ssion.  and  all  written 
communications  relating  to  the 
jH'oposed  rule  change  between  the 
Comini.ssion  and  any  person,  other  than 
tho.se  that  may  he  withheld  from  the 
public  in  accordance  with  the 
])rovi.sions  of  5  IJ.S.fC.  552.  will  he 
available  for  Web  site  viewing  and 
printing  in  the  (Commission’s  Public 
Reference  Room.  100  F  Street  NE., 
Washington,  D(C  20549,  on  official 
business  day.s  between  the  hours  of 
10:00  a.m.  and  3:00  j).m.  Copies  of  such 
filing  also  will  he  available  for 
inspection  and  co])ying  at  the  principal 
office  of  the  Exchange.  All  comments 
rec:eived  will  he  jiosted  without  change: 
the  (Commission  does  not  edit  jiersonal 
identifying  information  from 
suhmi.ssions.  You  should  submit  only 
information  that  you  wish  to  make 
available  publicly.  All  submissions 
should  refer  to  File  Numher  SR- 
NASDAQ-2()1 3-003  and  should  hi; 
submitted  on  or  before  Fehruarv  13, 
2013. 

I-’or  the  Commission,  by  the  tlivision  of 
■frading  and  Markets.  ])ursuant  to  didegated 
authority.'^* 

Kevin  M.  O’Neill. 

Dcpiil  i'  Secret  (ir\'. 

|FK  One.  21)1.3-0124.')  I-iliul  l-22-i:i:  8:4.')  ain| 
BILLING  CODE  8011-01-P 


On  March  30,  2011,  to  im])lement 
Section  lOC  of  the  Act,  as  added  by 
Section  952  of  the  Dodd-Frank  Wall 
Street  Reform  and  Consumer  Protection 

'  1.')  78s(l))(l). 

-  17  C:KK  24().n)l)-4. 

■’ Ainondmeiil  No.  1  i'(!|)la(:(!(l  ihe  liling  in  ils 
enlirelv. 

See  .Securilies  l-Cxdiange  Act  Release  No.  ()80.3() 
(Oi:lol)er  11.  2012).  77  l-'K  0:1014  ("Notice"). 

See  .Securities  lixchange  Act  Release  No.  083  Kl 
(Novemlier  28.  2012).  77  FR  71853  (Deceml)er4. 
2012). 

The  Commission  notes  that  comments  were 
received  on  suhstantiallv  similar  proposals  filed  hy 
Ihe  Nasdaq  .Stock  Market  I.I.C  (Nasda(|)  and  the 
New  York  .Slock  Rxchange.  LI.C  ("NYSF").  For  a 
summary  and  discussion  of  these  comments  see 
.Swairilies  Rxchange  Act  Release  Nos.  08040 
(lanuary  11.  2013)  ("Nasilaq  Approval  Order")  and 
08030  (lanuary  11.  2013)  ("NY.SF  A))proval  Order"). 


^I’uhlic  l,aw  111-203.  124  .Slat.  1000  (2010). 

".See  Securities  .Act  Release  No.  OHIO.  .Securities 
Rxchange  Act  Release  No.  04140  (March  30.  201 1). 
70  F-'R  18000  (April  0.2011)  ("Rule  lOC-1 
Froposing  Release"). 

''See  Securilies  ,\ct  Release  No.  0330.  .Securities 
Fxchange  Acl  Release  No.  07220  ()une  20.  2012).  77 
FR  38422  (|une  27.  2012)  ("Rule  lOC-1  Adopting 
Release"). 

"'Fora  definition  of  the  term  "compensation 
committee"  for  (nirposes  of  Rule  lOC-l.  stsf  Rule 
10C-l(c)(2)(i)-(iii). 

"  .See  Rule  lOC-l(a)  and  (h)(1). 

See  id.  See  also  Rule  10C-l(h)(l)(iii)(A).  which 
sets  forth  exenqilions  from  the  independence 
rerpnrements  lor  certain  categories  of  issuers.  In 
addition,  an  exchange  mav  exem|)t  a  particular 
relationshi))  with  resirect  to  memhers  of  a 
compensation  committee  from  these  reciuiremenls 
as  it  deems  appropriate,  taking  into  consideration 
the  size  of  an  is.suer  and  anv  other  ridevant  factors. 
See  Rule  ll)(:-l(h)(l)(iii)(15j. 

"See  Rule  lOC-1  (l))(2). 


'■"’17CFR  2()(1.3()-3(a)(l2). 
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coinponsation  advisor  rotainod  by  tho  o 

coinoonsation  coinniittoo.'^  1‘inally.  i' 

among  othor  things.  Rnli^  1 0C-l  rocpnios  ( 
oach  oxchango  to  ])rovido  m  its  rnlos  ^ 

tliat  tho  oomponsation  cxnninittoo  oi 
oaoh  listod  issnor  may  soloot  a  1 

componsation  consultant,  logal  connsol  i 
or  otlior  advisor  to  tlio  componsation  i 

comniittoo  only  altor  taking  ii'h^ 
considoration  six  lactors  sjiociliod  in 
Riilo  as  woll  as  any  othor 

factors  idontifiod  hy  tho  rolovant 
oxchango  in  its  listing  standaids." 

li.  NSX's  Proposaci  liiih-  C/umgo.  os 
Anwndod 

To  coniplv  with  Rnlo  lt)( -1 .  NSX 
proposos  to  amond  sovoral  provisions  ot 
NSX  Rnlo  15. .')((!),  "Listod  tiompany 

('.orporato  (iovornanco 

Roipiiromonts.”  Spocilically . 

Rxchango  pro]iosos  to  amond  NSX  Rnlo 
15.5(d)(5).  rolating  to  componsation 
committoos. 

1.  Indopondonco  of  Componsation 
Comniittoo  Momhors 

NSX’s  rnlos  currontly  nupiiro  oach 
issnor  listod  on  tho  Lxcliango  to  havo  a 
comiionsation  comniittoo  "*  compo.sod 
ontirolv  of  "indoiiondont  diroctors"  as 
dofinod  in  NSX's  Rnlos. Rnlo  lOC-1. 
as  discnssod  ahovo.  providos  that 
oxchango  standards  must  rocjniro 
componsation  comniittoo  momhors  to  ho 
indoiiondont.  and  fnrtlior  providos  that 
oach  oxchango.  in  dotormining 
indopondonco  for  this  pnriioso.  must 


H.Scc  Rule  llK;-1(l>)(:h- 

•  Rule  10(;-l(l.)(4).  Tlie  six  li.cU.rs.  which 
NSX  |.r..iM)s.!s  to  S.4  lortli  (.xi)li(.illv  in  its  rnlos  aio 
spociliod  in  tho  ti!Xt  iiccoini)anyinn  nolo  >‘t.  inlur 
"■Othor  provisions  in  Rnlo  UK.-l  rdato  to 
cxoinptions  Iroiii  tho  rnlo  and  a  roiiniroinont  that 
,.;,ch  oxdiango  pn.vido  lor  appropriat.^  procoduros 
lor  a  lislod  issnor  to  havo  a  roasonahlo  oppoitnnitx 
to  (  nro  anv  dohxls  that  would  In;  tho  basis  lor  tho 
oxchanoo.  undor  Rnlo  llK'.-l.  to  l>rohil)it  tho  issnor  s 
listing.  .Sf«-  (i/so  infni  noto  :14  and  accompanying 

•7 Tho  proposal  also  ainonds  .NSX  Rnlo  15.5(1)).  to 
sot  lorth  a  transition  poriod  lor  coinpanios  to 
comply  with  tho  now  roipiiromonts.  Si-i-  mini  noto 

22  an<i  ai:c.ompanying  toxt. 

'»  Tho  proirosod  NSX  Rnlo  chango  sots  lorth  tho 

lollowing  dolinit ion  ()1  •componsation  comimttoo 

lor  purposos  of  its  comi)onsation-rolalod  rnlos:  A 
commilloo  that  ovorsoos  oxiH;nlivo  componsation. 
whothor  or  not  such  comniittoo  also  porloniis  othor 
Innctions  or  is  formally  dosignatod  as  a 
componsation  t.ommittoo.  -  Srr  proposod  NSX  Rule 

**•  dirturtors."  as  doliiKui  in  NSX 

Rnlo  15.5ld)(2)  and  nsod  horoin.  inc.lndos  a  lw')-part 
tost  for  indopondonco.  l  lio  dollnition  sots  lorth  livo 
snocific  catogorios  of  diroctors  who  luinnot  ho 
.onsidorod  indopondont  hocanso  <d Cortam  discroto 
ndationships  C  tlio  hright-lino  tosts  ).  In  addition, 
no  director  (pialifios  as  •  indopondont  niiloss  tho 
Ixiard  of  <lircH;tors  allirmativoly  dotormmos  that  the 
rlimctor  has  no  matorial  rolationship  with  tho  listed 
companv  (either  dimctly  or  as  a  iiartnor. 
sharohoidor  or  offii;or  of  an  organization  that  has  a 
rolationship  with  tho  company). 


consider  relevant  ihcKirs.  including  the  coti 
Fees  Factor  and  Affiliation  Facttir 
described  above. 

To  comiily  with  this  reqitiremetit.  i:oi 

NSX  propn.ses  to  iimetul  its  rules  to 
provide  th.it.  for  inirposes  of 
determining  the  indepmideiice  ol  a  ad 

metiiher  of  its  compensation  cotnmittee. 
ii  listed  company  tinist  consider  the  ot) 

following  lactors:  (i)  'I'lie  .source  ol  po 

cotniien.sation  of  a  tnemher  ol  the  co 

committee,  including  any  consulting.  oj- 

advisorv  ur  other  compensatory  lee  paid 
hv  the  listed  comiiaiiy  to  suc:li  meiiiher;  p, 
and  (ii)  whether  the  member  ol  the  c, 

committee  is  affiliated  with  the  listed 
companv.  a  subsidiary  ui  the  listed  oi 

companv  or  an  affiliate  of  a  subsidiary  p 
of  the  listed  company.-"  The  Exchange  p 
believes  this  reipiirement  will  heiieht  c 

investors  hy  ensuring  that  the  members  „ 
of  committees  that  oversee  executive  y 

comiiensation  are  not  subject  to  1; 

conflicts  of  interest.^'  y 

'rhe  proiiosed  rules  provide  a  1 

transition  jieriod  for  comiianies  to  , 

coniplv  with  these  independence  i 

standards.  Listed  companies  will  have  , 
until  the  earlier  ot  their  first  annual  j 

meeting  after  )anuary  15.  2014.  or  , 

October  31. 2014.  to  comply  with  these 
reiiiiirements.--^ 

2.  Authority  of  (ximmittees  'I’o  Retain 
Oompen.sation  Advi.sers;  Independence 
^  of  (Compensation  Advisers;  and  funding 
NSX’s  rules  currently  jirovide  that  the 
compensation  committee  of  a  listed 
companv  must  have  a  written  chartei 
that  addresses  the  committee’s  inirpose 
and  resiKinsihilities.  and  sets  forth  the 

direct  responsibilities  that  the 

committee  must  have  as  a  minimum.-  ‘ 

To  comiily  with  the  requirement.s  ot 

RulelOC’-l  regarding  the  authority  to 

h  retain  compen.sation  advi.sers  and  the 
...^  independence  of  such  advisers.^-'’’  NSX 
projioses  that  the  compensation 
committee’s  charter  must  also  incliule 
■  the  res]ionsihilities  to:  retain  or  obtain 
the  advice  of  c:ompensation  consultants, 
independent  legal  coun.sel  and  other 
u-  comiien.sation  advi.sers  as  determined  in 
iH)"  its  sole  discretion;  to  aipioint. 

compensate  and  oversee  the  work  ot  any 
‘I’  comiiensation  consultant,  independent 
legal  counsel  and  other  adviser  that  the 


committee  retains;  and  to  selec:t  a 

compensation  consultant,  indeiiendent 

legal  counsel  or  other  adviser  to  the 
committee  onlv  after  considering  six 
enumerated  fac.tors  that  may  allect  the 
independence  of  the  comiiensation 
adviser.-” 

The  factors  are;  (i)  The  provision  of 
other  services  to  the  i.ssuer  hy  the 
person  that  employs  the  compensation 
consultant,  independent  legal  counsel 
or  adviser;  (ii)  the  amount  of  tees 
received  from  the  issuer  hy  the  iierson 
that  emplovs  the  comiiensation 
consultant;  independent  legal  counsel 
or  other  adviser,  as  a  percentage  ol  the 
emplover’s  total  revenue;  (iii)  the 
policies  and  procedures  of  the  person 
that  employs  the  compensation 
consultant,  independent  legal  counsel 
or  other  adviser  that  are  designed  to 
prevent  conflicts  of  interest;  (iv)  any 
husiness  or  personal  relation.ship  ot  the 

i.ompensation  consultant,  independent 

legal  counsel  or  other  adviser  with  a 
member  of  the  compensation 
committee;  (v)  any  stock  ot  the  i.ssuer 
owned  hv  the  compensation  consultant, 
independent  legal  counsel  or  other 
adviser;  and  (vi)  any  husiness  or 
per.sonal  relationship  ot  the 
compensation  consultant,  indeiiendent 
legal  counsel,  other  adviser  or  person 
emiiUiying  the  adviser  with  an  executive 
officer  of  the  issuer.-" 

To  comiilv  with  Rule  10(— 1  s 
reiiiiirement  with  respec;!  tu  funding  ot 
compensation  advisers  engaged  hy 
compensation  committees.  *"  NSX 
'  proposes  to  add  a  provision  to  its  rules 
staling  that  listed  companies  must 
,  provide  for  approjiriate  tunding.  as 
determined  hy  the  compensation 
committee,  for  payment  of  reasonahle 
c;ompensation  to  a  compensation 
f  consultant,  independent  legal  counsel 

^  or  anv  other  adviser.”' 


.See  inini  noli;  :14  anil  acc.imipanyins  tyxl 
(losc.rihiiiu  a  i;iir"  l)"i-i'>4  propos')'!  hy  N.SX.  undor 
,:artaiii  coiiditions.  h"'  a  situalion  in  which  a 
iiioiiihor  nl  till!  cdiiiiniUon  ciiascs  to  ho  mdcpcndciil. 

.Sec  Nnlicc.  note  4. 

proiMiscd  aiiicndiiimil  In  NSX  Rule  la-Sth). 
:i:'.SccNSX  Rule  15.5(d)(5)(h). 

■i'l  .See  sii/mi  text  accoinpaiiying  iioh)  1 5.  relatiii<« 
1(1  Rule  Kit:- 1(h)(2). 

text  accoiiipanyiiig  note  15.  relalius 
to  Rule  11K:-1(1))(4). 

:"'.Seei)ioposed  NSX  Rule  15.5(d)(5)(h)(i)(l)). 


3.  Applic;ation  to  Smaller  Reiiorting 
C'ompanies 

Rule  lOL-1  inc:ludes  an  exemption  for 
smaller  reporting  companies  from  all 
the  requirements  included  within  the 
rule.””  Oonsistent  with  this  Rule  1()( -1 
provision.  NSX  proiioses  to  oxempt 
smaller  reporting  companies,  as  dehned 
in  Rule  12h-2  under  the  Act 

(hereinafter.  "Smaller  Reporting 

Companies")  from  compliance  with  the 
propo.sed  new  indeiiendence  standards 

.See  pioiiosed  NSX  Rule  15.5(d)(5)(l))(i)(H). 

Soi’  proposed  NSX  Rule  15.5(d)(5)(h)(i)(l  ). 

•.)"  See  proposed  NSX  Rule  15.5(d)(5)(h)(i)(I'')(l)- 

•  .  .1 

supi'd  14  and  a(;(:oin|)an\ ing  ti  x  . 

Spc*  |)roj)()S(ul  NSX  Kulo  15..'j(d)(5)(i-)- 

Rule  10(:-llb)l5)(ii). 


4912 


Federal  Register/ Vol.  78,  No.  15 / Wednesday,  january  23.  2013 / Notices 


with  respect  to  (:oin]X!nsation  committee 
service.  *•* 

Under  the  pro])osal,  a  company  that 
ceases  to  l)e  a  Smaller  Re|)orting 
(Company  will  he  allowed  six  months 
from  the  date  that  the  company  tests  its 
status  as  such  a  com])any  (“Smaller 
Reporting  (Company  Diitermination 
Date”)  to  meet  the  in(le])endence 
.standards  applicable  to  compen.sation 
committees,  llowever,  the  com]jensation 
committee  will  be  retpnred  to  complv 
with  the  rule  reciuiring  an  inde])endence 
assessment  of  compensation  consnltants 
and  other  advisers  that  it  retains  as  of 
the  Smaller  Reporting  Company 
Diitermination  Date. 

4.  Opportunity  To  (hire  Defeils 

Rule  1 0(1-1  recpiires  that  an 
exchange’s  rules  must  provide  for 
aj)j)ropriate  ])rocedures  for  a  listed 
issuer  to  have  a  reasonable  o])])ortunity 
to  cure  any  defects  in  the  i.ssuer's 
compliance  with  the  Rule,  and  jnovides 
a  specific  cure  period  that  may  he  used 
by  an  exchange,  under  certain 
conditions,  when  a  member  of  a 
compensation  committee  ceases  to  he 
indejMmdent.  NSX's  proposal  states 
that  listed  conpianies  that  fail  to  comjily 
with  the  recpiirements  of  the  Fxchange's 
compensation-related  rules  will  he 
subject  to  the  delisting  procedures  .set 
forth  in  Rule  15.7  of  the  Rxchange’s 
rules,  “Suspension  and/or  Delisting  by 
Rxchange,”  unless  the  deficiencies  are 
caired  within  45  days  from  the  date  of 
notification  by  the  Exchange.  With 
resjiect  to  the  rules  specifically 
regarding  the  indejiendence  of 
compensation  committee  members, 
however,  NSX  proposes  to  allow  the 
cure  period  jjermitted  hv  Rule  10(1-1:  If 
a  member  of  the  comjjensation 
committee  ceases  to  he  inde])endent  for 
reasons  outside  of  the  member’s  control, 
that  person,  with  notice  by  the  listed 
comj)any  to  the  Exchange,  may  remain 
a  member  of  the  committee  until  the 
earlier  of  the  next  annual  shareholders’ 
meeting  of  the  listed  company  or  one 
year  from  the  occurrcmce  of  the;  event 
that  caused  the  member  to  he  no  longer 
independent. 

5.  Exemptions 

'I’he  Exchange  pro])oses  that  its 
existing  exemptions  from  its 
comjjen.sation-related  li.sting  rules 
remain  unchanged.  'I’he  Exchange’s 
c:urrent  listing  rules  provide  exemptions 
for:  controlled  companies:  limited 
partnershijxs  and  companies  in 
l)ankruptcy:  closed-end  and  o])en-end 
funds  registered  under  the  Investment 


'■'Sin-  proposed  N.SX  Killo  l.'r.Sto). 
Sfff!  Rule  l()(;-l(a)(:p. 


(lompany  Act  of  1940  Act  (“the  1940 
Act”);  passive  business  organizations  in 
the  form  of  tru.sts  (such  as  royalty 
trusts);  d(!rivatives  and  s|)ecial  pnrpo.se 
securities;  and  i.ssuers  wliose  oidy  listed 
eeputy  security  is  a  preferred  stock. 

'I’he  Exchange  states  that  these 
categories  of  i.ssuers  typically:  (i)  Are 
(;xternally  managcul  and  do  not  directlv 
employ  executives  (f'.g..  limited 
partnershi]).s  that  are  managed  by  their 
general  partner  or  closed-end  funds 
managed  by  an  ext(!rnal  investment 
adviser);  (ii)  do  not  by  their  nature  have 
employees  (e.g.,  passive  business 
organizations  in  the  form  of  tru.sts  or 
issuers  of  derivative  or  .sj)ecial  purpo.se 
securities);  or  (iii)  have  executive 
compen.sation  policy  set  by  a  body  other 
than  the  hoard  (e.g.,  bankrupt 
com])anie.s  have  their  executive 
comj)en.sation  determined  hv  the 
hankruj)tcy  court).  The  Exchange  .states 
that,  in  light  of  these  structural 
differences,  which,  it  states,  are  the 
reasons  why  the.se  categori(!.s  of  issuers 
generally  do  not  have  compensation 
committees,  it  believes  that  it  would  he 
a  significant  and  unnecessarily 
burdensome  alteration  in  their 
governance  structures  to  r(;()uire  them  to 
com])lv  with  the  proposed  new 
re()uirement.s. 

The  Exchange  curnmtlv  does  not 
riKjuire  i.ssuers  whose  only  listed 
security  is  a  preferred  .stock  to  com])ly 
with  NSX  Rule  15.5.  The  Exchange 
pro])oses  to  continue  to  exempt  thest; 
issuers  from  com])liance  with  tin; 
proposed  amended  rule.  The  Exchange 
believes  this  aj)proach  is  aj)propriate 
because  holders  of  listed  preferred  stock 
have  significant  Iv  gnuiter  prote{;tions 
with  re.s])ect  to  their  rights  to  receive 
dividends  and  a  li(juidation  jjreference 
upon  dissolution  of  the  issuer,  and 
preferred  stocks  are  tyjiically  regariled 
l)y  investors  as  a  fixed  income 
investment  comparable  to  debt 
securities,  the  issuers  of  which  are 
exemjjt  from  compliance  with  Exchange 
Act  Rule  1()C-1. 

III.  Discussion 

Aft(!r  careful  review,  the  (Commission 
finds  that  the  NSX  pro])osal.  as 
amemhul,  is  consistent  with  the  Act  and 
the  rules  and  regulations  thereunder 
a])])lical)le  to  a  national  .securities 
exchange.'"'  In  particular,  the 
(Commission  finds  that  the  amended 
])roposed  rule  change  is  consi.stent  with 
the  retiuirements  of  Section  (j(h)  of  the 


Srr  NSX  Rule  1  .S-.St;!)!  1 ). 

"Un  a|)pn)vin}>  llio  NSX  pnipo.sod  N.SX  Riilo 
clumso.  as  aiiiaiuliul.  Ilia  Commission  lias 
considorod  its  impact  on  (dlicioncv,  competition 
and  capital  formation.  l.S  U..S.C.  7ac(l). 


Act,'*^  as  well  as  with  Section  lOCC  of  the 
Act  '*"  and  Rule  lOU-1  thereunder.'*" 
S])ecifically.  the  (Commi.ssion  finds  that 
the  projiosed  rule  change,  as  iimended, 
is  consi.stent  with  Section  ()(1))(5)  of  the 
Act,^"  which  requires  that  the  rules  of 
a  uiitional  securities  exchange  he 
designed,  iimong  other  things,  to 
prevent  fraudulent  ;md  mitnipulative 
acts  and  practices;  to  promote  just  and 
(Kjuitahle  |)rinciples  of  trade;  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  sy.stem,  and,  in 
general,  to  protect  inve.stors  and  the 
public  interest;  and  not  he  designed  to 
permit,  among  other  things,  unfair 
discrimination  between  issuers. 

The  development  and  enforcement  of 
meaningful  li.sting  standards  for  a 
national  securities  exchange  is  of 
substantial  importance  to  financial 
markets  and  the  investing  public. 
Meaningful  listing  standards  are 
e.s))ecially  im})ortant  given  inve.stor 
expectations  regarding  the  nature  of 
comjianies  that  have  achieved  an 
exchange  listing  for  their  securities.  'I'he 
corporate  governance  standards 
endiodied  in  the  li.sting  rules  of  national 
securities  exchanges,  in  jiarticular.  |)lay 
an  im|)ortant  role  in  a.ssuring  that 
companies  listetl  for  trading  on  the 
exchanges’  markets  oh.serve  good 
governance  practices,  including  a 
reasoned,  fair,  and  imjiartial  approach 
for  determining  the  compen.sation  of 
cor])orate  executives.  The  Uommissiou 
believes  that  the  NSX  projiosal  will 
foster  great(;r  transparency, 
accountability,  and  objectivity  in  the 
oversight  of  compensation  practices  of 
listed  issuers  and  in  the  decision¬ 
making  proce.sses  of  their  compen.sation 
committees. 

In  enacting  Section  lOC  of  the  Act  as 
one  of  the  reforms  of  the  Dodd-Frank 
Act,-*'  Congress  re.solved  to  reepure  that 
“hoard  committees  that  .set 
com]jen.sation  policy  will  consist  only 
of  directors  who  are  independent.”  In 
June  2012,  as  recpunul  hv  this 
legislation,  the  Commi.ssion  adopted 
Rule  KKi-l  under  the  Act.  which 
directs  the  national  securities  exchanges 
to  ])rohihit.  by  rule,  the  initial  or 
continued  li.sting  of  any  equity  security 
of  an  issuer  (with  certain  exceptions) 
that  is  not  in  compliance  with  the  rule’s 


i.s  ir.s.c.  7ai(i)). 

'» i.">  ii..s.(:.  78j-;). 

17  CKR  24().HI(:-l. 

KS  ll..S.(:.  7Kl(l))(5). 

Self  supra  nolo  7. 

See  H.R.  R(!|).  No.  1 1  l-.'il7.  |oinl  l•;x|)lil^^lto^y 
.StiilfMiKMit  ()l  lh(!  Coiniiiiltoo  ol Conloronco.  Tillo  IX. 
.Sublillo  H  ".'Xccoimliiliilily  and  Kxotnilivo 
CoiniaMisation."  at  872-H7.'i  (Coni.  Rep.)  (Inno  2(1. 
2(110). 
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reciuiniments  regarding  issuer 
compensation  committees  and 
comjnmsation  advisers. 

In  response.  NSX  snl)mitte(l  the 
proposed  rule  cliange,  wliich  includes 
rules  intended  to  comply  with  the 
recpiiremenls  of  Rule  H)(M.  The 
(Commission  believes  that  the  proposed 
rule  change  satisfies  the  mamfate  of 
Rule  1()(’,-1  and  olherwi.se  will  ])romote 
effective  oversight  of  its  li.sted  issuers' 
executive  compensation  |)ractices. 

/I.  /uf/epe/u/eyjce  oj  Compcnsdtion 
Committee  Mdwhdi's 

As  discussed  above,  under  Rule  1()(C- 
1,  the  exchanges  must  adoj)t  li.sting 
standards  that  retjuire  each  member  of 
a  com})ensation  committee  to  be 
independent,  and  to  develop  a 
(fefinition  of  independence  after 
considering,  among  other  relevant 
factors,  the  source  of  compensation  of  a 
director,  including  any  consulting 
advisory  or  other  compensatory  fee  paid 
by  the  issuer  to  the  director  as  well  as 
whether  the  director  is  affiliated  with 
the  issuer  or  any  of  its  snh.sidiaries  or 
their  affiliates. 

The  (Commission  notes  that  Rule  1()(C- 
1  leav(!s  it  to  each  exchange  to  formulate 
a  final  definition  of  independence  for 
tlu'.se  jnirpo.ses.  subject  to  nn  itnv  and 
final  (Commission  approval  pursuant  to 
Section  19(h)  of  the  Act.  This  discretion 
comjiorls  with  the  Act,  which  gives  the 
exchanges  the  authority,  as  .self- 
regulatory  organizations,  to  projiose  the 
standards  they  wish  to  set  for 
companies  that  seek  to  he  listed  on  their 
markets  consistent  with  the  Act  and  the 
rules  and  regulations  thereunder,  and. 
in  jiarticnlar.  Section  (i(h)(.5)  of  the  Act. 
As  the  (Commission  slated  in  the  Rule 
1()(C-1  Adojiting  Relea.se,  "given  the 
wide  variety  of  issuers  that  are  listed  on 
exchanges,  we  believe  that  the 
exchanges  should  he  provided  with 
flexibility  to  develoj)  indejiendence 
recpiirements  approjiriate  for  the  issuers 
listed  on  each  exchange  and  consistent 
with  the  requirements  of  the 
independence  standards  set  forth  in 
Rule  1()(C-l(h)(l).”-“ 

The  enhanced  independence 
standards  jiroposed  by  NSX  sjiecifically 
require  that,  when  evaluating  the 
inde|)endence  of  a  director  responsible 
for  determining  executive 
com|)ensation.  a  company's  hoard  of 
directors  must  consider  the  following 
factors:  (i)  the  .source  of  compensation  of 
the  director,  including  consulting. 


■"As  (tx|)liiiiu!(i  liiilluM-  in  llin  Kulo  KKi-l 
/\(l(i|)lin};  Kilciisi!.  priiir  to  tiiiiil  iipproviil.  tlii! 
(>>ininission  will  oonsidcM-  wluftlior  llio  i!xc.hiin}><!s’ 
proposed  (:han^(;s  are  consistent  with  tin; 
nxpiir(!in(!n(s  ol  .S(!clion  (i(l))and  .Section  lOOol  thi! 
Kxclian^(!  Act. 


advisory  or  other  compensatory  fee  jiaid 
by  the  comiianv  to  the  director:  and  (ii) 
whether  the  director  is  affiliated  with 
the  compiinv,  a  subsidiary  of  the 
comjiany,  or  an  affiliate  of  a  .subsidiary 
of  the  conqiany,  in  accordance  with  the 
nKinirements  of  Rule  lOd-llhJll).-*  ' 

The  (Commission  believes  that  by 
incorporating  the.se  indeiKmdence 
standards,  the  Exchange  hits  complied 
with  the  inde))endence  recjnirements  of 
Rule  l()(:-l(l))(l).  and  that  the  proim.sed 
independence  retpiirements,  which  are 
designed  to  protect  investors  and  the 
public  interest,  are  consistent  with  the 
retjnirements  of  Section  h(h)(5)  of  the 
Act.  The  (Commission  believes  that  the 
enhanced  standards,  in  conjunction 
with  the  Exchange's  (ixisting  geniiral 
and  “bright  line”  independence 
standards,^'’  are  sufficiently  broad  to 
encompass  the  types  of  reliitionshij).s 
which  would  generally  he  material  to  a 
director's  indepcmdence  for  determining 
executive  compen.sation. 

B.  Authority  of  (Aininiittfids  To  Betoin 
Coiuponsotion  Advisors;  Indopondonco 
of  Componsotion  Advisors:  and  Tundin‘> 

As  discussed  above,  NSX  ])ropo.ses  to 
recpiin;  its  listed  companies  to  include 
])rovision.s  in  the  charters  of  their 
coini)en.sation  committees  that  reflect 
the  provisions  of  Rule  1()(C-1  .setting 
forth  the  authority  that  innsl  he  givcm  to 
compen.sation  committees  to  retain 
compen.sation  advisers,  the 
responsibilities  of  compen.sation 
committees  nigarding  the  appointment, 
compen.sation.  and  oversight  of  such 
advi.sers,  and  the  retpiirement  that 
compen.sation  committees  a.sse.ss  the 
independence  of  such  advisers.  NSX 
further  jrroposes,  in  accordance  with 
Rule  10(]-1,  to  require  li.sted  companies 
to  jirovide  appro])riate  funding  for 
])ayment  of  reasonable  compen.sation  to 
a  compensation  adviser  retained  by  the 
committee.  As  such,  the  (Commission 
Ixdieves  these  jnovisions  meet  the 
mandate  of  Rule  lOC-l  and  are 
consistent  with  the  Act. 

In  approving  tlnrse  provisions,  the 
(Commission  notes  that  compliance  with 
th{!  rnl(!  rcKpiires  an  inde])endence 
asse.ssment  of  any  compensation 
consultant,  legal  conn.sel,  or  other 


As  ni)lt!(l  !il)(iv(!,  N.SX  nil(!s  ri!(|uir<!  iill  lislisl 
(:oin|iaiii(!s  lo  have;  a  conipiaisalion  coiiiinittiH!.  and 
tlu!  proposal  adds  that  a  coinponsalion  ooniiniltoi! 
iiKsins  a  coininilloo  that  ovctsoos  oxociitivn 
coinponsation.  wludlior  or  not  such  connnittoo  also 
piirtdrins  othor  lunctions  or  is  lormally  dosianatod 
as  a  coinpcaisation  connnittoo.  This  (hdlnition  ot 
coinponsation  coininittoi!  is  consistont  with  .Soction 
(i(h)(.'>)  ot  tho  Act  and  should  ^ivo  coinpanios 
lloxihility  whilo  continuing  to  inisuro  that  a 
structnrotl  connnittoo  is  ovorsooing  oxociitivi; 
coinponsation. 

.S’c-o  .sii/nn  noto  It). 


advi.ser  that  provides  advice  to  the 
comj)en.sation  committee,  and  is  not 
limited  to  advice  concerning  executive 
compensation.  The  (Commission  notes 
that  Rule  1()(C-1  inchides  an  instrtiction 
that  specifically  nttpiires  a 
conqjtiiisation  committee  lo  conduct  the 
itulejtendence  asse.ssment  with  resjtect 
to  “any  compensation  consnltanl,  legal 
conn.sel  or  other  advi.ser  that  provides 
advice  to  the  compensation  committee, 
other  than  in-honse  conn.sel.”  ■*“  and 
thus  reejnires  an  indejiendence 
assessment  with  respect  to  regular 
outside  legal  counsel. 

As  noted  above,  the  comjrensation 
committee  may  srdect,  or  receive  advice 
from,  a  compensation  consultant,  legal 
conn.sel,  or  other  adviser  to  the 
compensation  committee,  other  than  in- 
honse  legal  counsel,  only  after  taking 
into  consideration  the  six  factors  .set 
forth  in  Rule  1()(C-1  regarding 
independence  assessments  of 
com])en.sation  advi.sers.  which  will  he 
set  forth  in  detail  in  NSX’s  rules. 
Codifying  the  comprehensive  li.st  of 
factors,  as  set  forth  in  Rule  lOC-1,  into 
the  Exchange's  own  rules  will  ensure 
that  issuers  adeejnately  a.sse.ss  the 
inde])endence  of  potential 
compensat  ion  advi.s(;r.s. 

In  ajjproving  this  aspect  of  the 
propo.sal.  the  (Aimmi.ssion  notes  that 
comj)liance  with  the  rule  recpiires  an 
independence  as.sessment  of  any 
comj)en.sation  consultant,  legal  conn.sel. 
or  other  adviser  that  provides  advice  to 
the  comjjensation  committee,  and  is  not 
limited  to  advice  conc:erning  executive 
compen.sation.  As  it  has  .stated 
eksewhere,  the  (Commission  anticij)ates 
that  compen.sation  committees  will 
conduct  such  an  independence 
assessment  at  lea.st  annual ly.'*'* 

C.  Ai)pIic(ition  to  Sinullor  Bo]}ortin<> 
Compunios 

As  noted  by  NSX,  Rule  1()(C-1 
provides  that  the  requirements 
established  by  the  rule  shall  not  apply 
to  any  smaller  reporting  company.  As 
such,  the  (Commission  believes  that  the 
Exchange's  jjropo.sed  exemption  of 
Smaller  Rejiorting  CCom])anies  from  the 
new  re(]nirements  comports  with  Rnh; 
1()(C-1  and  is  consistent  with  the  Act.  As 
noted  in  the  (Commission’s  Rule  lOCC-l 
Adopting  Release,  exempting  Smaller 
Reporting  (Companies  from  the 
recinirements  mandated  by  Rule  10(C-1 
could  offer  cost  savings  to  such 
companies. 


Instruction  to  paragnipli  (l))(4)  ol  Kiiio  lOC- 

1. 

.S’f.'f?  Knlo  1()(:-l(li)(4). 

■'".SV^c  NY.SI-;  Ajiproval  Order  and  Nasdaij 
Approval  Order,  sujmi  note  (i. 
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D.  Opportunity  To  (hiro  Dofocts 

NSX  pr()])os(:s,  generallv,  to  allow 
listed  companies  that  fail  to  comply 
with  the  comi)en.sation-related  rules  45 
(lays  from  the  date  of  notification  hv  tin; 
Exchange  to  cure  any  deficiency.  If  the 
deficiency  is  not  cured  hy  this  time,  the 
company  will  h(!  snhj(!ct  to  the  deli.sting 
jn  ocednres  set  forth  in  the  Exchange’s 
rules  r(5garding  suspension  and 
delisting.  With  resj)(K;t,  sp(!cificallv,  to 
the  independence  re(]uirements  for 
comjjensation  committee  memhers.  the 
Exchange  proposes  to  ])rovide  the  cure 
period  permitted  by  Rule  lOC-l  for 
these  rules. 

The  Commission  notes  that  NSX’s 
rules  relating  to  delisting  procedures 
recpure  the  Exchange  to  provide:  (1) 
Notice  to  the  i.ssuer  of  the  Exchange’s 
dcjcision  to  deli.st  the  issuer’s  securities: 
(2)  an  ojjjjortunity  for  the  issuer  to  file 
an  ap])eal  pursuant  to  the  Exchange’s 
rules  governing  adv(irse  actions;  (3) 
public  notice,  no  hnviM’  than  ten  days 
before  the  delisting  h(!Comes  effective,  of 
the  Exchange’s  final  determination  to 
delist  the  s(u:urity  via  a  press  ndease 
and  posting  on  the  Exchange’s  Web  site; 
and  (4)  the  prom])t  deliv(!ry  to  the  i.ssu(!r 
of  a  copy  of  the  form  that  the  Exchange 
filed  with  tin;  Commi.ssion.  as  r(;(iuired, 
upon  its  institution  of  ])roc(;edings  to 
delist  the  issu(;r’s  s(;curity.''' 

The  Commission  believes  that  NSX’s 
j)ropo.sed  grant  of  45  days  to  a  com])anv 
that  fails  to  me(;t  the  new  standards 
(other  than  the  independence 
re()uir(;m(;nts)  before  instituting  the 
Exchange’s  general  ])roc(;dures  for 
companies  out  of  compliance  with  its 
listing  r(;(jiurements,  as  wi;ll  as  the 
j)articular  cure  ])eriod  it  propo.ses  to 
provide  to  a  company  that  fails  to  meet 
the  new  indejjendcmce  standards, 
ad(;(]uately  nu;et  the  mandate  of  Rule 
lOC-l.  The  Commi.ssion  believes  that 
these  cure  jjrovisions  also  are  consistent 
with  investor  protection  and  the  public 
int(;rest  since  they  give  a  company  a 
reasonable  time  period  to  cure  non- 
compliance  with  th(;.se  important 
recpiirements  l)(;fore  th(;y  will  he 
delisted. 

/i.  Hxoniptions 

As  N.SX  not(;s,  its  (;xi.sting  rules 
relating  to  compensation  afford  an 
exem])tion  to  controlled  companies, 
limited  jjartnerships,  comj)anie.s  in 
bankruptcy,  closed-end  and  o])en-end 
funds  register(;d  under  the  1940  Act, 
])as.sive  husim;ss  organizations  in  the 
form  of  tru.sts  (such  as  royalty  trusts), 
derivatives  and  s])ecial  ])ur))ose 
securities  as  d{;.scrihed  above,  and 


.SV.‘«  N.SX  Kulo  KS.?. 


issuers  whose  only  list(;d  (;(juitv  .securitv 
is  a  preferred  stock.  'I’he  Exchange 
pro])ose.s  to  extend  the  exem])tions  for 
these;  entiti(;s  to  the  new  r(;quirements  of 
the  propo.sed  rule  change. 

The  (Commission  not(;.s  that  Rule  lOC- 
1  allows  (;xchanges  to  (;xempt  from  the 
listing  rules  adojjted  pursuant  to  Rule 
10(C-1  certain  cat(;gori(;.s  of  i.ssu(;r.s,  as 
the  national  securities  exchange 
determines  is  apjjrojjriate.'’"  The 
(Commission  l)(;lieves  that,  given  the 
.sp(;cific  characteristics  of  the 
aforem(;ntioned  tyjjes  of  is.su(;rs,'’'  it  is 
r(;a.sonahle  and  consistent  with  .S(;ction 
(i(h)(5)  of  the  Act  for  the  Exchange  to 
extend  their  existing  ex(;mptions  from 
the  n(;w  r(;(juir(;ment.s. 

IV.  (Conclusion 

In  summary,  and  for  the  reasons 
discussed  in  more  detail  above,  the 
Commission  believes  that  the  rules 
being  adopted  hy  N.SX,  tak(;n  as  whole, 
should  benefit  inv(;.stor.s  by  helj)ing 
listed  companies  make  informed 
decisions  n;garding  the  amount  and 
form  of  executive  comp(;n.sation.  N.SX’s 
new  rules  will  help  to  m(;(;t  CCongr(;.ss’.s 
intent  that  compen.satiou  conunitte(;s 
that  are  r(;spon.sihle  for  .setting 
compen.satiou  policy  for  ex(;cutiv(;.s  of 
listed  com])anies  consist  only  of 
independent  directors. 

N.SX’s  rules  also,  consistent  with  Rule 
1()(C-1,  r(;(]uir(;  compen.satiou 
conunitt(;(;,s  of  listed  comj)ani(;.s  to 
asse.ss  the  indep(;ndence  of 
compensation  advis(;rs,  taking  into 
con.sid(;ration  six  specified  factors.  This 
should  help  to  a.ssure  that  compeu.sation 
committees  of  NSX-listed  com{)anie.s  are 
hett(;r  informed  about  potential  conflicts 
when  seh;cting  and  receiving  advice 
from  advisers.  .Similarly,  the  provisions 
of  N.SX’s  standards  that  r(;(juire 
comj)en.sation  committees  to  he  given 
the  authority  to  engage  and  oversee; 
compensation  advisers,  and  r(;(iuire  the 
listed  company  to  provide  for 
appropriate  funding  to  compensate  such 
advi.s(;r.s,  should  help  to  support  the 
comjjen.sation  committ(;e’.s  role  to 
ov(;rs(;e  ex(;cutive  compeu.sation  and 
hel])  jnovide  com])ensation  comniitte(;.s 
with  tlu;  resources  necessary  to  make 
l)ett(;r  informed  compensation 
d(;c,i.sion.s. 

For  th(;  for(;going  r(;asons.  the 
(Commission  finds  that  tlu;  propo.si;d 


''"Till!  Ciiinini.ssion  noliw,  moniovor.  Ihiit,  in  Ihn 
cast!  (it  liniil(!(t  iiarlnnrsliips  anil  iipon-nnil  Iniui.s 
ri!>>isliir(i(l  nnilnr  Ihn  1(140  Act,  Knin  lOC-l  ilsnif 
proviilns  nxnmpliiin.s  Iriiin  Ihn  inilnpnnilnncn 
rnipiirnmnnls  ot  Ihn  Ruin.  Thn  Connnission  nolns 
lhal  noniriilind  ciiinpanins  arn  proviil(!(l  an 
anioinalic  n.xninplinn  Iroin  Ihn  applinalion  of  Ihn 
nnliinlv  of  Rnin  lOC-l  hv  Rnin  lOC-ltliK,')). 

.S'nn  siipm  .Snclioii  II. 15. 5. 


rule  change,  as  modified  hy  Amendm(;nl 
No.  1,  is  consi.stent  with  the  Act  and  the 
ruh;.s  and  r(;gulations  ther(;und(;r 
ajijilicahle  to  a  national  .s(;curities 
(;xchange.  and,  in  particular,  with 
.Section  (i(h)(5)  of  the  Act.'*- 

It  is  thoivforo  ordorod,  pursuant  to 
.Section  lt)(i))(2)  •'*■’  of  the  Act.  that  the 
projio.sed  rule  change.  .SR-N.SX-2()12- 
15.  as  modified  hy  Amendment  No.  1, 
is  a])])rov(;d. 

For  the  (Commi.ssion.  by  the  Division 
of  Trading  and  Markets,  jmrsuant  to 
del(;gated  authoritv.'*"’ 

K(;vin  M.  O’Neill. 

Deputy  Srcivtary. 
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SECURITIES  AND  EXCHANGE 
COMMISSION 


[Release  No.  34-68574;  File  No.  SR-Phlx- 
2012-130] 

Self-Regulatory  Organizations; 
NASDAQ  OMX  PHLX  LLC;  Order 
Approving  Proposed  Rule  Change  To 
Amend  Performance  Evaluations  With 
Respect  to  Quote  Submissions  of 
Streaming  Quote  Traders  and  Remote 
Streaming  Quote  Traders 

lamiarv  ;5.  201 3. 

Oorroction 

In  notice  document  2()13-()()2()1. 
appearing  on  pag(;.s  in0(i-19()7  in  the 
issue  of  Wednesday  January  5),  2013, 
make  the  following  correction: 

On  page  19()(i.  in  the  second  column, 
the  Subject  is  corrected  to  read  as  .set 
forth  above. 

|I'R  Doc.  (;i-2IU:5-(K)2()l  Filed  1-22-1:5;  a;!.*)  anil 
BILLING  CODE  1505-01-D 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68676;  File  No.  SR- 
NASDAQ-201 3-004] 

Self-Regulatory  Organizations;  The 
NASDAQ  Stock  Market  LLC;  Notice  of 
Filing  and  Immediate  Effectiveness  of 
a  Proposed  Rule  Change  To  Modify 
Fees  for  Review  of  Delisting 
Determinations  and  Appeal  of  Panel 
Decisions 

laiuiiirv  Hi.  2(11, '5. 

Pursuant  to  .Suction  19(h)(1)  of  tlu; 
.Sucuritius  Exchangu  Act  of  1934 


\a  IL.S.C.  7«f(h)(.S). 
l.S  ll..s.(;.  7Rs(li)(2). 
17(:FR  20().:5(l-;5(a)(12). 
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(“Act"),'  and  Rule  lt)l)-4  tliereiinder,- 
notice  is  herel)v  given  that  on  Januarv  2, 
2013.  The  NA.SDAQ  Stock  Market  LL(1 
(“NA.SDAQ"  or  “Kxcliange”)  tiled  with 
tin;  Securities  and  Kxchange 
Commission  (“('.ommi.ssion”)  the 
|)roj)o.sed  ride  change  as  de.scrihed  in 
items  1.  11.  amt  111  helow.  which  Items 
have  been  jirepared  hv  NA.SDAQ.  The 
(iommi.ssion  is  publishing  this  notice  to 
.solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  (liange 

The  NASDAQ  Stock  Market  LLC 
proposes  to  modify  the  fees  aj)j)licahle 
to  comiianies  seeking  review  of  a  denial 
of  initial  listing  or  a  deli.sting  or 
reprimand  determination. 

While  changes  jinrsuant  to  this 
pro])o.sal  are  effective  u])on  filing,  the 
R.xchange  will  implement  the  proposed 
ride  by  imposing  the  new  fee  for 
hearings  on  companies  who  receive  a 
.Staff  Delisting  Determination  on  or  after 
lanuary  2.  2013.  NA.SDAQ  will 
im])lement  the  new  fee  for  ap|)eals  on 
companies  who  receive  a  Panel  Diicision 
on  or  after  )annary  2.  2013. 

The  text  of  the  pro])osed  ride  change 
is  helow.  Projio.sed  new  language  is 
itdiicizod:  proposed  deletions  are  in 
brackets. 

***** 

.'iBl.'S.  Review  of  Stalf  Determinations  by 
Hearings  Panel 

When  a  (Company  receives  a  .Staff 
Delisting  Determination  or  a  Public 
Reprimand  Letter  issued  by  the  Listing 
Qualifications  Department,  or  when  its 
application  for  initial  listing  is  denied, 
it  may  reipiest  in  writing  that  the 
Hearings  Panel  review  the  matter  in  a 
written  or  an  oral  hearing.  This  section 
sets  forth  the  jirocednres  for  reijiiesting 
a  hearing  before  a  Hearings  Panel, 
describes  the  Hearings  Panel  and  the 
possible  outcomes  of  a  hearing,  and  sets 
forth  Hearings  Panel  procedures. 

(a)  Procedures  for  Reipiesting  and 
Preparing  for  a  Hearing 

(l)-(2)  No  changes. 

(3)  Fees 

Within  15  calendar  days  of  the  date  of 
the  .Staff  Delisting  Determination,  the 
(Company  must  submit  a  hearing  fee  of 
SI (),()()().  How’ovor,  if  tlw  Iwaring  roquost 
rcldtos  to  a  Stuff  D(disting 
Dotunuination  do/ed  l)oforu  Januurv  2, 
2013,  thu  (Joiupanv  must  siihiuit  a 
huuiiug  fuu  |to  The  Nasdaii  .Stock 
Market,  LIXL  to  cover  the  cost  of  the 
hearing,  1  as  follows; 


•  Cl  U..S.(:.  7Hs(l))(l). 
-17(:FK  24l).l<ll)-4. 


(A)  when  the  (Company  has  reijiie.sted 
a  written  hearing.  .S4,()()();  or 

(H)  when  the  (kmipany  has  reipie.sted 
an  oral  hearing,  whether  in  person  or  by 
telephone,  .$5, (){)(). 

(4)-((j)  No  changes. 

(hHd)  No  changes. 

,5820.  Appeal  to  the  Nasdaq  Listing  and 
Hearing  Review  (Council 

A  (lompany  may  appeal  a  Panel 
Decision  to  the  Li.sting  (kmncil.  The 
Listing  Council  may  also  call  for  review 
a  Panel  Decision  on  its  own  initiative. 
This  Rule  5820  describes  the  procedures 
applicable  to  apj)eals  and  calls  for 
review. 

(a)  Procedure  for  Reiiiiesting  Appeal 

A  Company  may  ajjjieal  any  Panel 
Decision  to  the  Li.sting  (Council  by 
submitting  a  written  request  for  appeal 
and  a  fee  of  |.S4,00()|  $10,000  to  the 
Nasdaij  Office  of  Ajipeals  and  Review 
within  15  calendar  days  of  the  date  of 
the  Panel  Decision.  Howuvov,  if  the 
(i]}})eal  relates  to  a  Panel  Decision  dated 
before  lanaarv  2,  2013,  the  (q)pli(:al)Ie 
fee  is  S-1,000.  An  appeal  will  not  operate 
as  a  stay  of  the  Panel  Decision.  Upon 
receijit  of  the  appeal  reipie.st  and  the 
ap])licahle  fee,  the  Nasdai]  Office  of 
Appeals  and  Review  will  acknowledge 
the  (iomjjany's  reipiest  and  provide 
deadlines  for  the  (iompanv  to  provide 
written  siihmissions. 

(l))-(n)  No  changes. 
***** 

H.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
C.hange 

In  its  filing  with  the  Commi.ssion.  the 
Fxchange  included  statements 
concerning  the  pur])ose  of  and  basis  for 
the  projiosed  rule  change.  The  text  of 
these  .statements  may  he  examined  at 
the  jilaces  specified  in  Item  IV  helow. 
'fhe  Exchange  has  prejjared  summaries, 
set  forth  in  sections  A.  B,  and  C  helow, 
of  the  most  significant  asj)ects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

I.  Piirpo.si! 

Pursuant  to  the  NA.SDAQ  Listing  Rule 
.Series  5800,  companies  may  seek  review 
of  a  determination  by  NA.SDAQ  .Staff  to 
deny  initial  listing  or  delist  a  company’s 
securities  or  to  issue  a  Public 
Rejirimaud  Letter,  by  requesting  an  oral 
or  written  hearing  before  an 
independent  Hearings  Panel.  Li.sting 
Rule  5815(a)(3)  provides  that  to  request 
a  hearing,  the  Comi)any  must,  within  15 


calendar  days  of  the  date  of  the  .Staff 
Delisting  Determination,  submit  a 
hearing  fee  iu  the  amount  of  .$4000  for 
a  written  hearing  or  .$5,000  for  an  oral 
hearing.  Companies  mav  also  apjieal  a 
Panel  decision  to  the  NA.SDAQ  Listing 
and  Hearing  Review  Council  (tlie 
“NLHR(7').  Li.sting  Rule  5820(a) 
reipiires  a  company  seeking  an  appeal  to 
submit  a  written  request  and  a  fee  of 
.$4,000  within  15  days  of  the  date  of  the 
Panel  Decision. 

NA.SDAQ  last  changed  the.se  fees  in 
2001.  ’  NA.SDAQ  jjropo.ses  to  increase 
the.se  fees  to  .$10,000.  NA.SDAQ  also 
])ro])ose.s  to  eliminate  the  distinction  in 
fees  between  a  written  and  an  oral 
hearing. 

NASIIAQ  is  increasing  the  fees 
hecau.se  the  costs  incurred  in  jjreparing 
for  and  conducting  appeals  have 
increased  since  the  fees  were  last 
changed.  The  costs  of  the  deli.sting 
process  include  significant  .Staff  time 
and  resources  to  |)rej)are  for  and 
conduct  hearings  and  appeals.  .Staff 
prejiares  written  submissions  in  sujijiort 
of  a  deli.sting  determination;  attends 
hearings;  provides  legal  counsel  and 
support  to  indeiiendent  Panelists  and 
the  NLllRC;  drafts  final  decisions; 
manages  and  coordinates  the  ajijieals 
dockets;  and  monitors  ])o.st-hearing 
compliance  efforts.  NA.SDAQ  also 
incurs  the  costs  of  transcription  of  the 
proceedings  and  exjienses  for  the 
I’auelists  and  members  of  the  NLIIRL.. 

In  addition,  the  Exchange  incurs  costs  to 
iqigrade  electronic  svstems  for  tracking 
conqianies  and  maintaining  a  clear 
record.  It  also  maintains  li.sts  on  its  Web 
site,  ii])dated  every  business  day,  that 
reilect  the  status  of  all  comjianies  in  the 
deficiency  proce.ss.-*  Finally,  NA.SDAQ 
expends  regulatory  resources  to  ensure 
transparent  communication  of  appeal 
rules  and  ijrocedures  to  listed 
companies  by  continually  imjjroviug 
our  electronic  interface  with  them.'’ 

All  of  these  ex]jenses  have  increased 
in  the  eleven  years  since  the  fees  were 
set  in  2001.  In  addition,  apjjeals  have 
become  more  comjjlicated  and 


'  .Siscurilios  Fx(;liaiif>i!  Act  Koliia.si!  No.  44374 
(April  .I.  21K)1)  (ili  FK  1H837  (April  11.  2001) 
(ii|)provinf^  .SK-NA.SD-2001-1 7). 

'  .SVv  lillps://lislin<iConti:r.n(is(tti(i()mx.cnni/(issots/ 
/1c//lc/Opo;i/?o/ifiiV./jf//  and  litlps:// 
lislingccnlvr.nasdiKiomx.com/assols/ 
IssiicsPinulin^Didislinfi.ixtf. 

’NA.SDAQ  has  (l(!V(!lo|n!(l  a  iisor-lrioiully 
oloctronic  NA.SDAQ  l.isling  (aailor  and  Roltatinco 
l.ihrarv.  Ihc!  inainOtnancn  ol  which  roqniros 
rosoiircos  on  an  on-going  basis.  Saa  https:// 
listini’ccntrr.nusdiKionix.coiii/ 
.\I<d(:ri(dllom<:.aspxymt:<l=LQ.  U.sors  can  view  inoro 
than  30  Froiniiaitlv  Asked  Questions  ahoiit  the 
hearings  and  appends  processes  and  summaries  of 
almost  too  NI.IIKC  discisions.  .See;  also  https:// 
Iistin<iC(:nti!r.n(isd<ician}x.(:om/(issi!ts/ 

Get  Started_Gidita.pitl. 
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contonfioiis  than  \vlu;ii  foes  wore  last 
inoditiod.  As  a  result,  NASDAQ  devotes 
more  Stafl  time  and  resources  now  to  a 
tyi)ical  aj)i)eal  than  was  historically  the 
c:ase.  In  r(!sj)onse  to  increasing 
(:omj)lexities.  NASDAQ  has  made  new 
hiH's  in  Its  investigatory  group  and  on 
soveral  occasions  engaged  an  outside 
law  hrm  or  an  investigative  firm  to 
assist  in  connection  with  matters  under 


Accordingly.  NASDAQ  projioses  to 
increase  fees  to  Si  0.000  for  a  I’anel 
hearing,  whether  the  companv  elects  a 
written  or  an  oral  hearing:  and  $10,000 
tor  an  appeal  to  the  NLRUC.  NASDAQ 
recognizes  that  in  the  pa.st.  fees  fora 
written  hearing  have  been  lower  than 
tees  for  an  oral  one.  The  Exchange 
believes  that  the  basis  for  this  hi.storical 
distinction  is  unclear,  and  njion  review 
found  to  he  unwarranted.  The  cost  to  a 
company  that  elects  a  written  hearing 
may  he  lower  because  the  comjiany's 
related  expemses,  such  as  travel  and 
legal  repre.sentation,  mav  he  avoided 
However,  the  costs  to  the  Exchange 
associated  with  a  written  hearing  are 
virtually  identical  to  tho.se  as.soi;iated 
with  an  oral  hearing,  differing  only  hv 
the  cost  of  transcribing  a  hearino.  ' 
NASDAQ  believes  that  the  fees  should 
reflect  that  Staff  and  Panels  expend  the 
same  re.soiirces,  time,  and  effort  in 
ensuring  a  full  and  fair  hearing  for  all 
lioariiig  participants,  and  both  proce.sses 
atford  the  same  benefit  to  the  issuer. 
Ilujnsfon;,  whilo  tho  j^roposod 
amendment  jneserves  the  availability  of 
a  written  hearing  to  anv  com|)anv  that 
reipiests  one,  NASDAQ  proposes  to 
(.barge  the  same  fee  for  a  written  hearing 
as  for  an  oral  one. 

'I’he  revi.sed  fees  for  a  hearing  will  he 
applicable  to  issuers  that  are  sent  a  Staff 
Delisting  Determination  on  or  after 
January  2.  2012.  The  revised  fees  for  an 
apjieal  of  a  l^anel  Decision  will  be 
applicable  to  issuers  that  receive  a  Panel 
Decision  on  or  after  Jannarv  2,  2()l.'l. 

I  he  current  fees  will  remain  in  effect  for 
any  comjiany  that  receives  a  Staff 
Determination  or  a  Panel  Decision 
before  that  date.'* 


I  he  revised  fees  will  allow  NASDAQ 
to  HH.oiij)  a  portion  of  the  exjienses  it 
incurs  in  the  deli.sting  proce.ss  that  will 
more  closely  ajiproximate  the  actual 
costs  as.sociated  with  the  ajipeal 
firocess.  The  Exchange  has  reviewed  all 
co.sfs  associated  with  delisting  appeals 
and  does  not  expect  or  intend  that  the 

'■C<.)n|,;n,io,s  an;  nolili.al  t.l  ||„,  1,m,,s  a.ssociaUal 
with  a  ivquiisl  lor  a  hoariii}*  in  (ho  .Stall  Ddist 
nolorniinalion  lollor.  Thov  aro  notilio.l  ollho  loos 
.i-ssocalod  with  an  appoal  in  tho  I’anol  Dooi.sion 
which  inclntlos  a  notice  oftho  right  to  appoal. 


foes  will  exceed  the  costs. ^  Moreover 
s  the  Exchange  believes  that  the  propo.sed 
loes  lor  a  Panel  or  NLHRC  review  of  a 
delisting  determination  are  comparable 
to  the  ajipeid  fees  of  other  national 
.set.nrities  exchanges.  For  example, 

NYSE  MKT  l.l.C  has  recentlv  increa.sed 
I  S  tees  for  apiieal  of  ti  Staff  delisting 
dotermmation  to  .SH.OOO  for  a  written 
and  $1  (),()()()  for  ;in  oral  hearing,  and 
SIO.OOO  for  an  appeal  of  a  Panel 
decision  to  the  lixchange  Committee  on 
Secnrities.a  NYSE  rules  jirovide  that  a 
listed  company  must  jiav  a  S2(),()()()  fee 
in  connection  with  a  deli.sting  apjieal.'' 

2.  Statutory  Basis 

NASDAQ  believes  that  the  iiropo.seil 
nile  change  is  consistent  with  the 
provi.sions  of  Section  (i  of  the  Act,'"  in 
general  and  with  Sections  (i(h)(4)  and  (.'jj 
of  the  Act,"  in  particular,  in  that  it 
Iirovides  for  the  e(]nitahle  allocation  of 
roasonahle  dues,  fees,  and  other  charges 
among  its  memhers.  issuers  and  other 
persons  using  its  facilities,  and  does  not 
unfairly  discriminate  between 
customers,  issuers,  brokers  or  dealers. 

Sjiecifiejdly.  the  propo.sed  fee  increase 
IS  reasonable  because  it  will  better 
reflect  NASDAQ’s  costs  related  to  the 
appeal  proce.ss.  NASDAQ  has  not 
increa.sed  the  lees  lor  an  appeal  since 
2001,1-  lint  has  handled  increasinglv 
Qmiplex  matters  while  ])roviding 
issuers  and  investors  with  an 
nicreasingly  efficient  and  transparent 
appeal  proce.ss.  The  fees  will  help  offset 
the  costs  of  conducting  appeals,  which 
serve  to  ensure  that  NASDAQ’s  listing 
standards  are  jiroperlv  enforced  for  th”' 
firotection  of  investors.  The  iirojm.sed 
(.-hanges  are  ecpiitahle  and  not  nnfairlv 
discriminatory  because  they  would  ' 
apply  equally  to  all  companies  that 
choose  to  appeal  a  delisting  ' 

determination.  In  addition,  aligning  the 
foes  for  hearings  with  the  nnderlving 
co.sts  of  the  delisting  proce.s.s  wifi  help 
minimize  the  extent  that  companies  that 


^  A  ijnici.si!  (;()st-|)(ii  -lu!ai  ing  anahsis  is  iiol 
j)os.sii,lagiv.,n  Ih,!  maal  U,  niainlain  an  appeals 
inlrastrucnna,  l„r  which  tho  Kxchango  inc'irs  ' 
oxponsos  irrospocliv(>  ol  tho  mnnhor  of  hoarin-.s 
naiuo.sl.al  m  a  givon  yoar.  I•:(.■(.llolnio.s  otscalomav 
nasa.l t  n,  a  lowor  cost-p.a-hoaring  in  a  voar  wluaF 
IXA.SIJAq  naanvos  inoro  na|n(!.sls  than  wluai  it 
rocn.vos  lowor  r.a,nos(s.  (Ivor  tho  past  2  voars.  tho 
uinhor  ol  luanings  na|i..;sls  has  laani  lowor  than  in 
10  proyions  2  xasars.  hut  th(!  com|)l(!xitv  oftho 
apiaail  issnos  has  doniandotl  signilicanilv  -roator 
I'.xchangc!  nisonreass.  ‘  ” 

“.SocuritKis  and  lAchango  Act  Kidoa.si;  No.  (i7<i07 
(Soptoinhor  21,  2012).  77  fK  ,'-,(1442  (.Soptoinhor  27 

1211.1  and  120,'-,  ol  tho  NV.Sf;  MKT  Company  Cnido 
■•Siaihon  «(I4.0()  oftho  NY.SK  l.istod  Company 
.Manual.  ' 

"'I,'-.  IJ.S.C.  7«(. 

'  '  I.S  U..S.(,.  7(il(h)(4)  and  (.I). 

.Socinitios  hxchango  Act  Kcdoa.sc!  No.  44474 
su/mi. 


are  compliant  with  all  listing  standards 
I  may  snhsidize  the  costs  of  review  for 
'^iiii'Cdiiipliant. 

NASDAQ  also  believes  that  the 
jirojio.sed  fees  are  consistent  with  the 
iimistor  protection  objectives  of  Section 
(nl))(rd  ol  the  Act  "  in  that  they  are 
dosigned  to  promote  just  and  einiitahle 
jirmcijihis  of  trade,  to  remo\’e 
impodiments  to  a  free  and  open  market 
and  national  market  .systems,  and  in 
general  to  protect  investors  and  the 
public  interest.  Sjiecifically.  the  fees  are 
(  (-sigiKul  to  j)r()vi(l(;  cidiKjuato  rosourctis 
or  approjiriate  preparation  to  conduct 
anel  hearings  and  aiijieals  of  Panel 
(K.isions,  which  helji  to  assure  that  the 
Exchanges  listing  standards  are 
jirojierly  enforced  and  investors  are 
protected.  Finally,  the  jiropo.sed  chan»e 
maintains  a  fair  procedure  hv  which 
listed  com|ianies  mav  avail  themselves 
of  an  apjieal. 

NASDAQ  also  believes  that  the 
firojKi.sed  changes  are  consistent  with 
Section  (j(h)(7]  of  the  Act."  in  that  the 
projio.sed  fees  are  consistent  with  the 
jirovision  by  the  Exchange  of  a  fair 
firocednre  for  the  inohihition  or 
limitation  by  the  Exchange  of  anv 
person  with  respect  to  acce.ss  to  .services 
offered  hv  the  Exchange.  In  jiarticnlar 
flu:  Exchange  believes  that  the  propo.sed 
amended  fees  should  not  deter  listed 
i.ssners  from  availing  themselves  of  the 
right  to  a|)])eal  because  the  fees  will  still 
he  .set  at  a  level  that  will  he  affordable 
Or  lusted  companies.  NASDAQ  does  not 
believe  that  the  jiropo.sed  fee  is  undnlv 
Imrdensome  or  would  discourage  anv' 
company  from  .seeking  a  hearing  or 
appeal.  Finally.  NASDAQ  notes  that  the 
in-ojKised  fees  are  comjiarahle  to  the  fees 
(  barged  for  similar  appeal  proces.ses  hv 
other  exchanges. 


/k  SelJ-IhigiiJatory  Organization 's 
Stateniant  on  Bnrdan  on  Coinpotition 

NASDAQ  does  not  believe  that  the 
projio.sed  rule  change  will  result  in  anv 
Inirden  on  competition  that  is  not 
necessary  or  ajipropriate  in  furtherance 
(If  the  purpo.ses  of  the  Act,  as  amended. 
As  discussed  above,  this  propo.sed  fee  is 
liased  on  the  increase  in  co.sts  to  the 
Exchange  to  provide  a  deli.sting  review 
proce.s.s,  which  is  in  turn  necessary  to 
ensure  investor  jirotection  as  well  as  a 
fransiiarent  jirocess  for  i.ssners. 
Moreover,  the  market  for  listing  services 
i.s  extremely  comjietitive  and  listed 
(.oinjianies  may  freely  choo.se  alternative 
venues  based  on  the  aggregate  fees 
assessed,  and  the  value  provided  hv 

"  1.T  U-.S.C.  78I(I))(.S). 

■D.S.  n..s.(;.  7ai(l))(7). 

loolnolos  8  and  <1.  supra,  and 
accompanying  l(!xl. 
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each  listing.  This  rule  proposal  does  not 
burden  couijjetitiou  with  other  listing 
venues,  which  are  similarly  free  to  align 
their  fees  on  the  costs  incurred  by  the 
process  they  offer.  For  this  reason,  and 
the  reasons  disciis.sed  in  connection 
with  the  statutory  basis  for  the  proposed 
rule  change,  NASDAQ  does  not  believe 
that  the  j)roposed  rule  change  will  re.sult 
in  any  burden  on  conij)etilion  for 
listings. 

C  S(ilf-]i(!i>iil(it()ry  Oi'ganizal inn's 
Slatnnuiiit  on  (Jonnnnnts  on  tho 
Proposed  Ihilo  Chongo  Hocoivod  From 
Moinhois,  P(irticii)ants,  or  Ollwrs 

No  written  comments  weni  (uther 
solicited  or  received. 

111.  Date  of  Effectiveness  of  the 
Proposed  Rule  (Change  and  Timing  for 
(Commission  Action 

Pursuant  to  Section  in(h)(3)(A)(ii)  of 
the  Act."‘  NASDAQ  has  designated  this 
proposal  as  establishing  or  changing  a 
due.  fee.  or  other  charge  impo.sed  hv  the 
self-regnlatory  organization  on  any 
j)erson.  whether  f)r  not  the  ])er.son  is  a 
member  of  the  self-regulatory 
organization,  which  renders  the 
j)ropos(!d  rule  change  effective  upon 
filing. 

At  any  time  within  (it)  days  of  the 
filing  of  such  projjoscul  rule  change,  the 
(Commission  summarily  may 
temporarily  suspend  such  rule  change  if 
it  appears  to  the  (Commission  that  such 
atlion  is  necessary  or  ap])ropriate  in  the 
j)uhlic  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act. 

IV.  Solicitation  of  (Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  propo.sed  rule 
change  is  consistent  with  the  Act. 
(Comments  may  he  sid)mitted  by  any  of 
the  following  methods: 

Electronic  Comments 

•  lJ.se  the  CommissionV’  Internet 
comment  form  [http://\v\v\v.sec.gov/ 
ndes/sro.shtml) :  or 

•  S(md  an  email  to  rule- 
comment  s@sec.gov.  Please  include  File 
Nnmher  SR-NASDAQ-2()1 3-004  on  tin; 
subject  line. 

Paper  Comments 

•  Send  j)aj)(!r  comments  in  triplicate 
to  Elizabeth  M.  Murphv,  Secretarv. 
Securities  and  Exchange  (Commission. 
100  F  Street  NE..  Washington,  DCC 
20,549-1000. 


"'l-S  U.S.C.  7Ks(l))(:j)(A)(ii). 


All  submissions  should  refer  to  F’ile 
Nuinhm’  SR-NASDAQ-201 3-004.  This 
file  number  should  he  included  on  the 
subject  line  if  email  is  u.sed.  To  help  the; 
(Commission  process  and  review  your 
comments  more  efficiently,  ])lease  use 
only  one  method.  The  (Commission  will 
])ost  all  comments  on  the  (Commission's 
internet  Web  site  [http://\v\\’\v.sec.gov/ 
ndes/sro.shtml).  (Copies  of  the 
submission,  all  suhsecpient 
amendments,  all  written  statements 
with  respect  to  the  proi)osed  rule 
change  that  are  filed  with  the 
(Commission,  and  all  written 
communications  relating  to  the 
proposed  ride  change  between  the 
(Commission  and  any  |)er.son.  other  than 
those  that  may  he  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  he 
available  for  Web  site  viewing  and 
jirinting  in  the  (Commission’s  Public 
Reference  Room,  100  F  Street  NE.. 
Washington,  DCC  20549.  on  official 
business  days  between  the  hours  of 
10:00  a.m.  and  3:00  ji.m.  (Copies  of  such 
filing  also  will  he  available  for 
ins])ection  and  copying  at  the  jnincipal 
office  of  the  Exchange.  All  comments 
received  will  he  iiosted  without  change; 
the  (Commission  does  not  edit  personal 
identifying  information  from 
submissions.  You  should  submit  only 
information  that  you  wish  to  make 
available  ]nihliclv.  All  submissions 
should  refer  to  File  Number  SR- 
NASDAQ-2()1 3-004  and  should  he 
submitted  on  or  hefon;  Fehruarv  13, 
2013. 

I‘’er  the  (Commission,  by  llie  Division  of 
Trading  and  Markiits,  pursuant  to  delegatiid 
autliority.'^ 

Kevin  M.  O'Neill. 

Deputy  Secretary. 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68675,  File  No.  SR-FINRA- 
2012-053] 

Self-Regulatory  Organizations; 
Financial  Industry  Regulatory 
Authority,  Inc.;  Order  Approving 
Proposed  Rule  Change  To  Establish 
Optional  TRACE  Data  Delivery 
Services  and  Related  Fees 

lanuarv  Hi.  201.1. 

I.  Introduction 

On  November  30,  2012,  the  Financial 
Industry  Regulatory  Authority,  Inc. 
(“FTNRA”)  filed  with  the  Securities  and 


'n?  CFR  2l)().:«l-:i(a)(12). 


Exchange  (Commission  (“(Commission”), 
])ur.suant  to  Section  19(1))(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”)  '  and  Rule  19h-4  thereunder,-  a 
propo.sed  rule  change  to  e.stahlish 
optional  TRACE  data  delivery  services 
and  related  fees.  The  jnopo.sed  rule 
change  was  inihlisheil  for  comment  in 
the  Federal  Register  on  December  13, 
2012.  '  The  (Commission  received  no 
comments  on  the  proposal.  This  order 
apjiroves  the  jiropo.sed  rule  change. 

II.  Desfiription  of  the  Proposal 

FINRA  utilizes  the  Trade  Reporting 
and  (Compliance  Engine  (“TRACE”)  to 
collect  from  its  members  and  to  publicly 
disseminate  information  on  transactions 
in  eligible  fixed  income  .securities.  The 
FINRA  Automated  Data  Delivery  System 
(“FINRA  ADDS”)  is  a  secure  Web  site 
that  provides  a  firm,  by  market 
])articij)ant  identifier  (“MPID”),  access 
to  TRACE  trade  journal  files.  These  files 
are  available  for  A.sset-Backed  Securities 
transactions  and  sejiarately  for  corporate 
bonds  and  Agenev  Debt  Securities 
(“(Corporate/Agency  Debt  Securities”). 
The  FINRA  ADDS  service  is  free,  and 
there  are  no  limits  on  the  nnmher  of 
reports  that  a  firm  may  retpie.st  or  the 
nnmher  of  firm  personnel  a.ssociated 
with  a  sjiecified  MPID  that  may  submit 
such  reque.sts. 

(Currently,  to  access  the  tran.saction 
information  in  FINRA  ADDS,  entitled 
users  of  the  MPID  mu.st  submit  a  recpiest 
for  a  trade  journal  file  for  a  specified 
date,  which  mu.st  he  within  30  calendar 
days  prior  to  the  date  of  the  reipie.st.  A 
single  rejiort  is  a  trade  journal  file  for 
one  date  listing  all  transactions  to  which 
the  reijue.sting  MPID  was  a  jiarty  that 
were  rejiorted  on  that  date  either  in 
Asset-Backed  Securities  or  (Corporate/ 
Agency  Debt  Securities.  The  FINRA 
ADDS  rejiort  jirovides  all  of  the 
tran.saction  rejiorts  in  which  the  MPID 
is  a  party  to  a  transaction  (whether  the 
trade  was  rejiorted  by  the  firm  or 
another  member)  on  the  specified  date. 
If  a  firm  u.ses  multiple  MPlDs,  per.sons 
authorized  to  u.se  the  specified  MPID 
must  make  the  data  request  to  FINRA 
ADDS  and  the  data  jn  ovided  hv  FINRA 
ADDS  is  limited  to  transactions 
involving  that  MPID. 

FINRA  has  jirojio.sed  to  establish  two 
new  optional  fRAfCE  data  delivery 
services,  TRA(CE  Data  Delivery  Plus  and 
TRA(CE  Data  Delivery  Secure  File 
Transfer  Protocol  (“TRA(CE  Data 
Delivery  SFTP”),  and  fees  in  connection 


'  l.S  U..S.(:.  78s(l))(l). 

-  17  Cl  R  240.1<ll)-4. 

'See  .Si!c:uriti(!s  Fxcliiiiigo  Acl  Rnlcaso  No.  (i8;i87 
(Doccanhor  7.  2012).  77  FR  74240  (Diicianljor  i:i. 
2012)  (.SR-FINRA-2012-or>:i)  (llio  “Noliu!"). 
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with  tlioso  .services.  Firms  would  have 
llie  option  to  enroll  in  neither,  one,  or 
both  ol  the.se  services. 

TUACE  Data  Diiliveiy  Plus  woidd 
provide  gniater  access  to  TRACIF  trade 
journal  fihis  hv  allowing  an  MIMD 
suhscriher  to  obtain  reports  for  Asset- 
Hacked  Securities  or  C;or])orate/ Agency 
ndh  Securities  data  for  transactions  to 
which  the  MFID  was  a  party  that  were; 
reported  more  than  30  calendar  days 
before  the  MFlD’s  recpiest  (i.a., 
transaction  data  in  trade  journal  files  no 


longer  available  through  the  free  FINRA 
ADDS  .service).-*  'I’he  suhscriher  would 
he  able  to  download  the  recpiested 
rei)ort(s)  on  (hnnaml."* 

To  provide  'I'RACIF  Data  Delivery 
Fins,  FINRA  has  proposed  to  amend 
Rule  7730  to  charge  an  MRID  suhscriher 
a  monthly  fee.  'I’lie  proposed  monthlv 
fee  is  based  on  two  factors:  (1)  The 
average  number  of  transactions  per 
month  to  which  the  MFID  was  a  party 
that  was  reported  to  TRAC.F  in  the  prior 
calendar  year,  which  numher  is  used  to 


categorize  the  MFID  in  one  of  four 
tiers;'*  and  (2)  the  numher  of  FINRA 
ADDS  r(!})orts  received  in  a  given  month 
for  transaction  data  that  is  no  longer 
available  through  the  free  FINRA  ADDS 
.service  (/.e..  transaction  data  regarding 
transactions  that  were  reported  more 
than  30  calendar  days  prior  to  the  dat(! 
of  the  re(juest)  (“Flus  reports”).^  The 
pro))f)sed  monthly  fees  for  Flus  reports 
are; 


Tier  based  on  average  number  of  transactions  per  month  MPID  subscriber 
was  a  party  to  in  prior  calendar  year 

0-5  Plus  reports 
received  per  month 

6-25  Plus  reports 
received  per  month 

>  25  Plus  reports 
received  per  month 

Tier  1:  10,000  +  . 

$60 

$80 

$100 

Tier  2:  3,000-9,999  . 

40 

55 

70 

Tier  3:  500-2,999  . 

20 

30 

40 

Tier  4:  <500  . 

10 

15 

20 

THACjE  D(it(i  Deliveiy  SETP  is  an 
oj)tional  service  that  would  j)rovide  a 
suhsi;ril)ing  firm  with  an  automated 
interface  to  retrieve  (without  sending  a 
nupiest  orcpiery)  its  ])rior  day ’.s 'FRACE 
trade  journal  fii(;s  from  FINRA  ADDS 
automaticallv  via  SF'FF.  FINRA  has 
propo.sed  to  amend  Ride  7730  to 
establish  two  fees  to  provide  the  TRACE 
Data  Delivery  SETF:  (1)  A  one-time  set- 
uj)  fee  of  $230  per  subscriber;  and  (2)  a 
monthlv  foo  of  $200  jier  suhscriher. 

FINRA  has  indicated  that  it  would 
announce  the  effective  date  of  the 
j)ro])o.sed  rule  change  in  a  liHgnhitorv 
Noticf^  to  he  published  no  later  than  00 
days  following  Commi.ssion  a])proval, 
and  that  the  effective  date  would  he  no 
later  than  120  days  following 
publication  of  the  Baguldtorv  Notice. 

III.  Discussion 

After  carefully  reviewing  the 
jiropo.sal,  the  Commi.ssion  finds  that  the 
])ro])o.sed  ride  change  is  consistent  with 
the  reijuirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
association."  In  particular,  the 
Commi.ssion  finds  that  the  proposed 
rule  change  is  consistent  with  Section 


*  As  with  tiu!  Inu;  MNRA  AOO.S  si!rvic:(!.  linns 
inl(!n!st(!(l  in  TRACR  Onla  Dnlivc^rv  Plus  must 
subscrilit!  |)(!r  Mi’ll).  To  <i(:t:(!.ss  transaction 
inlbnnation  tor  imilti|>l(!  Ml’IOs.  a  tlrni  must  obtain 
a  subscription  tor  (nicb  Mi’ll). 

■’ .Subscrilxirs  to  TRAC.R  Data  Duliverv  Plus  also 
will  bavu  tbu  option  to  obtain  automatiKl  daily 
dclivorv  ot  tlio  subscriber’s  TRAC'.R  tradi;  journal 
lilus  to  Ibo  I'lNR.A  ADD.S  \V(!b  situ.  Tbu  autoinatisl 
daily  duliyory  ot  tbu  sid)scribur’s  TRACR  tradu 
journal  tilus  to  tbu  Wub  situ  will  not  c:ouslilulu  a 
nspiust  tor  a  ruport  tor  pur|)osus  ot  calculating  tbu 
monthly  tuu  du.scribud  bulow.  In  contrast,  tirms 
using  tbu  triH!  PINRA  ADD.S  sinyicu  must  submit  a 
rucpiust  tor  data  (u.g..  it  an  MPID  wants  daily 
duliy(!ry  otibo  prior  day's  Assut-Hackud  .Sucurity 


13A(h)((i)  of  the  Act,"  which  reijuires, 
among  other  things,  that  FINRA  rules  he 
designed  to  jirevent  fraudulent  and 
manij)ulatlve  acts  and  jiractices,  to 
])romote  just  and  eiiuitahle  principles  of 
trade,  and,  in  general,  to  protect 
investors  and  the  public  interest,  as  well 
as  with  Section  13A(h)(3)  of  the  Act,'" 
which  reipiires,  among  other  things,  that 
F’lNRA  rules  provide  for  the  (Ujuitahle 
allocation  of  nia.sonahle  dues,  fees,  and 
other  charges  among  members  and 
issuers  and  other  j)er.sons  using  any 
facility  or  .system  which  the  a.ssoi:iation 
oiierates  or  controls. 

FINRA  slated  that  it  proposed  the 
de.scrihed  optional  data  services  in 
resjionse  to  feedback  from  firms 
reiiue.sling  access  to  more  of  their 
TRACE  transaction  hi.story  and 
increaseil  flexibility  to  access  such 
data.' '  The  Commission  believes  that 
the  projiosed  rule  change  to  establish 
these  tlata  delivery  services  is  consi.stent 
with  the  Act  because  it  will  provide 
member  firms  with  flexible  access  to 
more  of  their  TRACE  transaction 
history,  thereby  a.ssisting  them  in 
overseeing  their  trading  in  fixed  income 
securities.  Further,  the  Commi.ssion 


triid(!  journal  lili!.  tbu  MPID  mu.sl  log  in  uacb  day 
and  .submit  a  ru(|uust). 

'■Oncu  assigmid  to  a  tiur.  a  subsc.rilxM’  would 
r(!main  in  tlu;  tiur  tor  tbu  r(!inaind(!r  ot  tbu  cabmdar 
yuar.  Por  (ixamplu.  an  MPID  Ibal  subsuribcis  in 
.S(!|)tumbur  2tU2  would  bu  assigmsi  to  a  tiur  basud 
upon  tbu  TRACR  transactions  ruportcul  in  2t)l  I  in 
wbic:b  tbu  Mi’ll)  was  a  party,  and  would  rumain  in 
Ibat  li(!r  until  Ducumlxir  ;<1.  2III2.  In  21)12.  tbu  MPID 
would  bu  r(!-uyalualud  and  assignud  to  a  tiur  tor 
2tn:i  tuu  |)urpo.s(!s.  basud  upon  tbu  MPID's  trading 
in  TRACilvKIigibb;  .Siicuritius  in  2t)12. 

^  A  subscribur's  montbly  tuu  would  bu  assii.s.sud 
uacb  montb  and  could  yary.  duptmding  on  tbu 
nuinbur  otn!))ort.s  PINRA  proyidus  in  rus))ons(!  to 
tbu  subscribur's  nupiusts.  Tbu  tuu  woidd  not  bu 


helieves  that  the  propo.seil  fees  are 
consistent  with  the  Act. 

IV.  Conclusion 

It  is  therefore  ordered,  jmrsnanl  to 
Section  lt)(h)(2)  of  the  Act.'^  that  the 
])ropo.sed  rule  change  (SR-FINRA- 
2012-033) is  approved. 

b’or  tliu  ('.oniiiiissioii.  by  the  Division  ot 
Tnidiiig  and  Miirkols.  pursnanl  to  dologalod 
iinlliorilv. '■* 

Kevin  M.  (I’Ninll, 

Deputy  SecretaiT. 

jPR  Doc.  2t)i;t-tn24:)  l-’ilud  1-22-1  ;i:  8:4.'i  am] 
BILLING  CODE  8011 -01 -P 


cbarguil  tor  ilala  ruipiusls  Ibat  FINRA  is  unablu  to 
proyidu.  For  uxamplu.  FINR.X  ADD.S  would  bu 
uuablu  to  proyidu  a  ruport  tor  a  (iorporalu/Aguncy 
Dubt  .Sucuritius  tradu  journal  lllu  tor  a  dalu  prior  to 
Fubruary  li.  21)12.  ibu  datu  sucb  sucuritius  wuru 
inigralud  troin  lugacy  TRACK  tucbnology  to  Ibu 
Multi-Product  Plaltorm  ("MPP"). 

"In  approving  tins  projiosud  rulucbangu.  Ibu 
Commission  bas  considurud  Ibu  jiroposud  rulu’s 
impact  on  utticiunev.  computilion.  and  capital 
lormation.  See  l.S  ll.S.C.  78c(t). 

"  1.')  U.S.C.  78o-:i(b)(li). 

"’l.a  II..S.C.  78o-:i(b)(.a). 

' '  See  Noticu.  77  F'R  at  742.SI). 
ns  II..S.C.  78s(b)(2). 

'"17  CFR  2l)l).:«)-:i(a)(12). 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68671 ;  File  No.  SR- 
NYSEArca-2012-108] 

Self-Regulatory  Organizations;  NYSE 
Area,  Inc.;  Order  Instituting 
Proceedings  To  Determine  Whether  To 
Approve  or  Disapprove  Proposed  Rule 
Change,  as  Modified  by  Amendment 
No.  1  Thereto,  Relating  to  the  Listing 
and  Trading  of  Shares  of  the  NYSE 
Area  U.S.  Equity  Synthetic  Reverse 
Convertible  Index  Fund  Under  NYSE 
Area  Equities  Rule  5.2(j)(3) 

lamiary  Ki.  2013. 

1.  Introduction 

On  Soptonibcr  27.  2012,  NYSE  Area. 
Inc.  ("Exchange”  or  "NY.SE  Area")  filed 
with  the  Securities  and  Exchange 
('.ommi.ssion  (“Commi.ssion”),  pnrsnant 
to  Section  19(h)(1)  of  tlie  Securities 
Excliange  Act  of  1934  (“Act"  or 
“Exchange  Act”) '  and  Rule  19l)-4 
thereunder,-  a  propo.scxf  rule  change  to 
list  and  trade  shanis  (“Shares”)  of  the 
NYSE  Area  IJ.S.  Ecpiity  Synthetic 
Reverse  (ionvertihle  lnd(!X  Fund 
(“Fund”)  under  NYSE  Area  Ecpiities 
Rule  5.2(j)(3).  On  Octoher  2,  2012,  the 
lixchange  snhinitted  Amendment  No.  1 
to  the  propo.sed  rule  change.  *  The 
])roj)o.sed  rule  change,  as  modirn'd  hv 
Amendment  No.  1  tlnaeto,  was 
pnhlished  in  the  Federal  Register  on 
Octoher  18,  2t)12.^  The  Oommi.ssion 
received  no  comments  on  the  proposal. 
On  Novemher  29.  2012.  pnrsnant  to 
Section  19(h)(2)  of  the  AO,’’  the 
(Commission  designated  a  longer  ptn  iod 
within  which  to  either  approve  the 
proposed  rule  change.  disapj)rove  the 
jiroposed  rule  change,  or  institute 
|)roceedings  to  determine  whether  to 
disajjjjrove  the  proposed  rule  change.'’ 
This  order  institutes  procetulings  under 

I  1.'i  U..S.(:.  7«s(b)(l). 

-  17  Cl'R 

'  in  Aniondnunil  No.  1.  tiu!  Rx('.liang(!  aniondod 
llu!  rdiii”  to  spoKatv  that  a  list  ot  coinpoinaits  ol  tin; 
Indox  (as  dolinod  iMdou).  with  porcontai’i' 
woif’litiiif'.s.  would  ho  avaiiahlf!  on  tlio  lvx(:lian}>o'.s 
Wil)  sito.  and  lliat  tho  lixchangi^  may  lialt  trading 
in  tlu!  .Shai(!s  (as  doIhuKl  ImIow)  it  tho  Indox  valuo. 
or  tlio  valuo  ot  tho  (:om|>on(!nts  ot  tho  ind(;x.  is  not 
availahh'or  not  diss(nninat(!d  as  riKpunal. 

.S’fc  SiKairitios  l'ix(:hanj>(!  Act  Ridcsiso  No.  I>8l)4.'t 
(Octol)or  12.  21)12).  77  RR  (i41.'j:i  ("Notico"). 

•ni  Ih.S.C.  7«s(h)(2). 

'■.S(H:iiriti(!s  Hxchan"o  Act  Rohsaso  No.  (i«:i2(l 
(Novomhor  2!).  2012).  77  PR  7242!)  (l)oc(!nd)(!r  .1. 
2012).  llu!  (Commission  (hitenininod  that  it  was 
appi'opriato  to  d(!sij>nat(!  a  lon^or  period  within 
whic:li  to  tak(!  action  on  tho  proposed  rule  change 
so  that  it  has  sulTiciont  time  to  considc;)'  tho 
propositd  rul<!  cliangc;.  .Accordingly,  tin! 
Oonnnission  d(;signat(Hl  )aniiary  Iti.  2013  as  tlio 
date  hy  which  it  should  approve,  disapprove,  or 
institute  proceedings  to  dotormino  whether  to 
disapprove  the  |)ro])osed  rule  change. 


.Section  19(h)(2)(R)  of  the  Act  ^  to 
determine  whether  to  approve  or 
di.sajiprove  the  ])ro|)osed  rtile  clitmge,  as 
modified  hy  Amendment  No.  1  theieto. 

II.  Description  of  the  Proposal 

The  I’Cxchange  ])roposes  to  list  <md 
trade  the  .Shares  of  the  Fund  under 
(Commentary  .01  to  NY.SfC  Ai'ca  l’C()uities 
Rule  .5.2(j)(3),  which  governs  the  listing 
and  tniding  of  Investment  (Comp.my 
Units.  The  .Shares  would  he  issued  hy 
the  Al.FS  ETF  Tnist  (“Trust”)."  AEP.S 
Advisors,  Inc.  would  he  the  Fund’s 
investment  adviser  (“Adviser”),  and 
Rich  Investment  .Solutions,  LL(C  would 
he  the  Fund’s  investment  snh-advi.ser 
(“Suh-Adviser”)."  The  Hank  of  New 
York  Mellon  (“HNY”)  would  serve  as 
cn.stodian,  fund  accounting  agent,  and 
tiansfer  agent  for  the  Fund.  ALPS 
Di.strihntors,  Inc.  would  he  the  Fund’s 
distrihntor  (“Distrihutor”).  NY.SE  Area 
would  he  the  “Index  Provider”  for  the 
Fund."' 

Description  of  the  Fund 

The  Fund  would  seek  investment 
results  that  correspond  generally  to  the 
])erformance,  hefore  the  I’lind’s  fees  and 
exjienses,  of  the  NY.SE  Area  II..S.  Ecpiity 
.Synthetic  Revei'.se  (Convertihle  Index 
(“Index”).  The  Index  reflects  the 
lierfoimance  of  a  iiortfolio  consisting  of 
ovei  -the-connter  (“()T(C”)  “down-and-in 
init”  ojitions  that  have  heen  written  on 
20  of  the  most  volatile  11..S.  stocks  that 
also  have  market  cajiitalization  of  at 
least  .S.5  hi  11  ion. 

In  seeking  to  re])licate,  hefore 
ex])enses.  the  performance  of  the  Index, 
the  Fund  would  generally  sell  (i.c., 

7  ).•-,  Ih.S.C.  7as(h)(2)(H). 

"'I’lm  Tnist  is  I'cgislorcd  mulnrllu!  InvosImonI 
(C(im|)imy  Act  ot  l!)4(l  (“1!)4()  Act").  On  |imc)  22. 
21)12.  till!  Trust  liliiil  with  the  (Commi.ssion  an 
amonilmont  to  its  rogistration  stat(!m(!nt  on  l•■o^n 
N-l,\  (“Rogistration  .Statomont")  imilortho 
.Soenritios  Act  ol  1!)33  anil  imilor  tho  l!)4l)  Act 
rotating  to  tho  l•■llnll  (Filo  Nos.  333-14ti82()  anil 
811-2217,')).  In  aililition.  tho  (Commission  has 
issiioil  an  orilor  granting  cortain  oxomptivo  roliol  to 
tho'l’rnst  unilor  tho  l!)4t)  Act.  .S'oo  Invostmont 
(Company  Act  Roloaso  No.  28202  (Mav  1.  201)8)  (Filo 
No.  812-13430). 

’’Tho  Advisor  is  alTiliatod  with  a  hrokor-doalor 
and  would  implomont  and  maintain  procoduros 
dosignod  to  provont  tho  uso  and  dissomination  of 
matorial.  non-puhlic  inlormation  rogai’ding  tho 
l•'und's  portlolio.  Tho  .Suh-Ailvisor  is  not  alliliatod 
with  a  hrokor-doalor.  In  tho  ovont  (a)  tho  .Suh- 
Ad visor  hocomos  nowly  alliliatod  with  a  hrokor- 
doalor.  or  (h)  anv  now  advisor  or  suh-advisor 
hocomos  airiliatod  with  a  hrokor-doalor.  it  would 
implomont  and  maintain  procoduros  dosignod  to 
|)rovont  tho  uso  and  dissomination  olTnatorial.  non- 
puhlic  inlormation  rogarding  tho  F'und's  portlolio. 

"’NY.Sl'C  Area  is  not  alTiliatod  with  tho  Trust,  tho 
Advisor,  tho  .Suh-Advisor.  or  tho  Distrihutor.  NY.STC 
Area  is  alliliatod  with  a  hrokor-doalor  and  would 
implomont  a  liro  wall  and  maintain  piocoduros 
dosignoil  to  provont  tho  uso  and  dissomination  of 
matorial.  non-puhlic  inlormation  rogarding  tho 
Indox. 


write)  90-(lay  ()T(C  down-and-in  put 
option.s,  as  (lescrihed  helow,  in 
pro])orti()n  to  their  weightings  in  the 
Index  on  economic,  terms  which  mirror 
those  of  the  Index.  Each  ojition  written 
hy  the  Fund  would  he  covered  through 
investments  in  three-month  freasiirv 
hills  (“'I’-hills”)  tit  least  ecinal  to  the 
Fund’s  maximum  liahility  under  the 
option  (i.e..  the  strike  ])rice).  The  .Snh- 
Adviser  would  seek  ti  correlation  over 
time  of  0.9,5  or  hotter  hetween  the 
f’nnd’s  jierformance  tmd  the 
])erformance  of  the  Index.  A  figure  of 
1.00  would  I'epresent  jierfect 
cornilation.' ' 

’file  Exchange  snhinitted  this 
jirojio.sed  rule  change  hecause  the  Index 
for  the  P’nnd  does  not  meet  all  of  the 
“generi(c”  listing  requirements  of 
(Yimmentary  .01(a)(A)  to  NY.SE  Area 
Ecjnities  Rule  5.2(j)(3)  ajqilicahle  to  the 
listing  of  Investment  (Company  Units 
hased  iqKm  an  index  of  “U.S  (dom]K)nent 
.Stocks.”  .S])ecifically,  (iommentary 
.01(a)(A)  to  NY.SE  Area  Eipiities  Rule 
5.2(j)(3)  sets  forth  the  re(]uirements  to  he 
met  hy  comjionents  of  an  index  or 
portfolio  of  D.S  Ciomponent  .Stocks. 
(Commentary  .01(a)(A)  to  NY.SE  Area 
lupiities  Rule  5.2(j)(3)  states,  in  relevant 
])art,  that  the  components  of  an  index  of 
l),S  (Coinjionent  .Stocks,  n]K)n  the  initial 
listing  of  a  .series  of  Investment 
(lonqiany  Units  ])ur.snant  to  Ride  19h- 
4(e)  under  the  Exchange  Act.  shall  he 
NMS  .Stocks  as  defined  in  Rule  (iOO  of 
Regulation  NM.S  under  the  Exchange 
Act.'  *  As  de.scrihed  further  helow.  the 
Index  consists  of  UTU  down-and-in  put 
o])tions.  The  Exchange  has  represented 
that  the  .Shares  would  conform  to  the 
initial  and  continued  listing  criteria 
under  NY.SE  Area  Ecjuities  Rules 
5.2(j)(3)  and  5.5(g)(2),  excejit  that  the 
Index  includes  OTCC  down-and-in  jnit 
ojitions,  which  are  not  NM.S  Stocks  as 
defined  in  Rule  (iOO  of  Regulation  NM.S. 

Index  Methodology  and  Construction 

'fhe  Index  measures  the  return  of  a 
hyjiothetical  jiortfolio  consisting  of  OT(C 
down-and-in  jnit  ojitions  which  have 
heen  written  on  each  of  20  stocks  and 

"  Whilii  till!  F'lmil  wiuilil  iiiil  invusl  in  tniilitiiinal 
luvorsi!  ciinvurlihlo  soimriliiis  (i.i!..  Ihosii  whiiih 
convorl  into  tin:  umliirlving  slock),  ihii  ilowii-anil- 
in  pul  options  wrillon  hy  Ihii  F'lmil  woulil  liavii  tho 
olioi:l  ol  iixposiiig  tho  Fimil  to  tho  roturn  ot  rovorso 
oonvorlihio  sor.urilios  (hasoil  on  oquily  soiairilios)  as 
it  tho  F'lmil  ownoil  siioli  rovorso  oonvorlihio 
.soiairilios  ilirootly. 

'^NY.SI'i  Area  lainilios  Rnlo  .').2(j)(3)  proviilos  that 
till!  lorm  "IKS  Componont  .Slook"  shall  moan  an 
oipiily  soourity  that  is  rogisloroil  unilor  .Soi:t ions 
12(h)  or  12(g)  otilio  lixohango  Aol  or  an  Amorioan 
Dopositary  Roooipt.  tho  nntlorlying  oipiity  soourity 
otwhioh  is  logisloioil  unilor  Sootions  12(h)  or  12(g) 
ot  tho  lixo.hango  Aol. 

I '  Sot:  17  CFR  242.li()l)(h)(47)  (ilolining  "NMS 
.Stock"  as  any  NM.S  .Soourity  olhor  than  an  option). 
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a  cash  position  calculated  as  described 
below.  The  20  stocks  that  would 
underlie  the  o])tions  in  the  Index  are 
tbo.se  20  stocks  from  a  selection  of  the 
largest  capitalized  (over  .$.5  billion  in 
market  ca])italization)  .stocks  wbicb  akso 
have  listed  options  and  wbicb  have  the 
bigbest  volatility,  as  determined  by  the 
lnd(;x  Provider.  These  stocks  would  be 
recpdred  to  be  NM,S  stocks,  as  defined 
in  Rule  000  of  Regulation  NMS. 

A  down-and-in  option  is  a  contract 
that  bec.omes  a  typical  option  (/.e..  the 
option  “knocks  in”  at  a  pnidetermined 
.strike  ])rice)  once  the  underlying  .stock 
declines  to  a  specified  ])rice  ("barrier 
price”).  'I’be.se  types  of  options  have  the 
.same  return  as  “reverse  convertible” 
.securities,  wbicb  convert  into  the 
underlying  stock  (or  settle  in  cash)  only 
upon  a  decline  in  the  value  of  the 
underlying  stock  rather  than  a  rise  (as  is 
the  case  with  typical  convertible 
instruments). 

Each  oj)tion  included  in  the  Index 
would  be  a  “European-style”  option 
(i.e.,  an  ojition  wbicb  can  only  be 
exerci.sed  at  its  expiration)  with  a  ?)()- 
(lav  term.  The  strike  prices  of  the  o])tion 
positions  included  in  the  Index  would 
b(!  d(!t(!rmined  bas(;d  on  the  closing 
prices  of  the  options’  underlying  stocks 
as  of  the  beginning  of  each  ‘)0-day 
piu'iod.  The  barrier  price  of  each  such 
option  would  be  8()‘)()  of  tlu;  strike  ])rice. 
At  the  (ixpiration  of  (xicb  t)()-day  ])eriod, 
if  an  underlying  stock  closes  at  or  below 
its  resjKictive  barrier  ])rice.  a  cash 
s(!ttlement  ])aym(mt  in  an  amount  ecjual 
to  the  difference  between  the  strike 
price  and  the  closing  price  of  the  stock 
would  be  deemed  to  b(!  made,  and  the 
Index  value  would  be  correspondingly 
reduced.  If  the  underlying  stock  does 
not  close  at  or  below  the  barrier  price, 
then  the  o])tion  expir(^s  wortbUiss  and 
the  entire  amount  of  the  j)remium 
l)ayment  would  be  retained  within  the 
Index. 

I’be  components  of  the  Index  would 
b(!  OTC  down-and-in  put  ojjtions 
writtmi  on  20  NMS  stocks  selected 
l)as(;d  on  the  following  screening 
j)aramet(!rs: 

1.  U.S.  li.sting  of  II.S.  com])anie.s: 

2.  Publicly  listed  and  traded  options 
available; 

.3.  Market  capitalization  greater  than 
$.5  billion; 

4.  'I'op  20  stocks  when  ranked  by 
3-montb  im])lied  volatility; 

.5.  Each  underlving  NMS  stock  would 
have  a  minimum  trading  volume  of  at 
least  .50  million  shares  for  the  jjreceding 
six  months;  and 

0.  Each  underlying  NMS  .stock  would 
have  a  minimum  average  daily  trading 
volume  of  at  least  one  million  shares 
and  a  minimum  average  daily  trading 


value  of  at  bias!  .SIO  million  for  the 
])r(!ceding  six  months. 

'I’be  sebjction  of  the  20  underlying 
NMS  .stocks  woidd  occur  (iacb  (piarter 
(March,  |une.  Septemb(!r,  and 
D(!cember)  two  days  prior  to  the  third 
I'riday  of  the  inonlb,  in  line  with  option 
ex})iration  for  listiid  options.  'I’lie 
selection  of  the  20  underlving  stocks 
would  not,  however,  be  limited  to  those 
with  listed  ojitions  expiring  in  March, 
June,  September,  or  D(!cember. 

The  liubix  value  would  reflect  a  cash 
amount  inv(;.st(!d  in  on-tbe-run  tbree- 
montb  T-Hills,  plus  the  premium 
collected  on  the  short  ]K)sition  in  the  20 
down-and-in  put  options  written  by  the 
Index  each  (juarter.  The  notional 
amount  of  each  of  the  20  down-and-in 
put  options  would  be  (iqual  to  l/20tb  of 
the  cash  amount  in  the  Index  at  the 
beginning  of  (!acb  (juart(;r.  The  cash 
amount  (initially  1,000  for  the 
origination  date  of  the  Imbrx)  would  be 
incremented  by  premiums  generated 
(iacb  (piarter  from  the  20  down-and-in 
put  options  sold,  then  decremented  by 
cash  settlements  of  any  down-and-in 
put  options  expiring  in-tbe-monev  and 
the  distribution  amount  (as  described 
below).  'I'be  cash  amount  would  be 
invested  in  T-Hills  and  would  accrete  bv 
interest  earned  on  the  T-Bills. 

'I'lie  End  of  Dav  Index  Value  would  be 
calculated  as  follows;  End  of  Dav  Index 
Value  =  Beginning  of  Quarter  Index 
Value  -I-  Premium  Clenerated  —  Option 
Values  +  Accrued  Interest  — 
distribution  amount,  where; 

•  Beginning  of  Quarter  Index  Value  is 
1  .(too  for  the  origination  date  of  the 
Index;  thereafter,  it  is  the  previous 
(piarter-end  End  of  Day  Index  Value; 

•  Premium  Generated  is  the  sum  of 
Option  Values  for  each  of  the  20  down- 
and-in  put  o])tion.s  sold  by  the  Index  at 
the  end  of  the  previous  cpuirter; 

•  0])tion  Value  is  the  settlement 
value  of  (iacb  of  the  20  down-and-in  put 
options  written  by  the  Index  at  the  end 
of  each  (piarter.  The  notional  amount  of 
each  down-and-in  put  option  .sold  by 
the  Index  for  the  current  (piarter  is  1/ 
20tb  of  the  Beginning  of  Quarter  Index 
Value; 

•  Accrued  Interest  is  the  daily 
interest  earned  on  the  cash  amount  held 
by  the  Index  and  invested  in  'I’-Bills; 

•  Cash  amount  of  the  Index  for  any 
(piarter  is  the  Beginning  of  Quarter 
Index  Value  plus  the  Premium 
Generated  for  that  (piarter;  and 

•  Distribution  amount  for  any  (piarter 
and  paid  out  at  the  beginning  of  the  next 
(piarter  is  2.5%  of  the  End  of  Day  Index 
Value  for  the  final  day  of  the  (piarter.  If 
such  an  amount  exceeds  the  amount  of 
the  Premium  Generated,  then  the 


distribution  amount  would  eipial  the 
Premium  Generated. 

A  total  return  level  for  the  Index 
would  be  calculated  and  ])ul)Iisbe(l  at 
the  end  of  each  day.  The  total  return 
calculation  would  a.ssume  the  (piarterly 
index  distribution  is  invested  directlv  in 
the  Index  at  the  beginning  of  the  (piarter 
in  wbicb  it  is  paid. 

'rbe  Exchange  lias  provided  the 
following  example.  .Stock  “ABG”  trades 
at  .$50  per  share  at  the  start  of  the  00- 
day  jieriod.  and  a  down-and-in  OO-day 
put  o])ti()n  was  written  at  an  80% 
liarrier  (resulting  in  a  .strike  price  of  $50 
per  share  and  a  barrier  price  of  .$40  jier 
share)  for  a  premium  of  .$4  per  share; 

•  Sottlenwni  ahova  the  barner  price: 

If  at  the  end  of  00  days  the  ABG  stock 
clo.sed  at  any  value  above  the  barrier 
price  of  .$40.  then  the  option  would 
expire  wortble.ss  and  the  Index's  value 
would  reflect  the  retention  of  the  .$4  per 
.share  premium.  'I’lie  Index’s  value  thus 
would  be  increased  by  .$4  per  share  on 
the  ABG  option  position. 

•  Settlement  at  the  barrier  price:  If  at 
the  end  of  00  days  ABG  clo.sed  at  the 
barrier  juice  of  .$40.  then  the  ojition 
would  settle  in  cash  at  the  closing  juice 
of  .$40,  and  the  Index’s  value  would  be 
reduced  by  $10  jier  share  to  reflect  the 
settlement  of  the  ojition.  However,  the 
Index’s  value  would  rellect  the  retention 
of  the  .$4  jier  share  jiremium,  so  the  net 
loss  to  the  Index’s  value  would  be  .$0 
Jier  share  on  the  ABG  option  jiosition. 

•  Settlement  below  the  harrier  price: 

If  at  the  end  of  00  days.  ABG  clo.sed  at 
$35,  then  the  ojition  would  settle  in 
cash  at  the  closing  juice  of  $35,  and  the 
Index’s  value  woidd  be  reduced  bv  .$15 
Jier  share  to  reflect  the  settlement  of  the 
ojition.  However,  the  Index’s  value 
would  reflect  the  retention  of  the  .$4  jier 
share  jiremium,  so  the  net  loss  to  the 
Index’s  value  would  be  $11  jier  share  on 
the  ABG  ojition  jiosition. 

As  discu.ssed  above,  the  Index’s  value 
is  (Kjual  to  the  value  of  the  ojitions 
jiositions  comjuising  the  Index,  jilus  a 
cash  Jiosition.  The  cash  jiosition  starts  at 
a  base  of  1. ()()().  The  cash  jiosition  is 
increa.sed  bv  ojition  jiremiums 
generated  by  the  ojition  jiositions 
comjirising  the  Index  and  intere.st  on  the 
cash  Jiosition  at  an  annual  rate  erjual  to 
the  three  month  'I’-Bill  rate.  'I’be  cash 
Jiosition  is  decreased  by  cash  settlement 
on  ojitions  wbicb  “knock  in”  (i.e., 
where  the  closing  jirice  of  the 
underlying  stock  at  the  end  of  the  ‘to¬ 
day  Jieriod  is  at  or  below  the  barrier 
Jirice).  'I’be  cash  jiosition  is  also 
decreased  by  a  deemed  (juarterly  cash 
distribution,  currently  targeted  at  the 
rate  of  2.5%  of  the  value  of  the  Index. 
However,  if  the  ojition  jiremiums 
generated  during  the  (juarter  are  less 
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than  2. .5%.  the  deenied  distribution 
would  be  reduced  by  tlu:  amount  of  the 
shortfall. 

Tlw  Fund’s  Invustinnnts 
The  Fund,  under  normal 
cinannstances.''*  would  invest  at  least 
80%  of  its  total  as.sets  in  component 
securities  that  comprise  the  Index  and 
in  T-Hills  which  would  be  collateral  for 
the  options  positions.  The  Fund  would 
enter  into  the  option  positions 
determined  by  the  Index  Provider  by 
writing  (/.e..  selling)  OTC,  t)t)-day  down- 
and-in  |)ut  options  in  proportion  to  their 
weightings  in  the  Index  on  economic 
terms  which  mirror  those  of  the  Index. 

By  writing  an  option,  the  Fund  would 
receive  j)remiums  from  the  buyer  of  the 
o])tion.  which  would  increase  the 
Fund's  return  if  the  oj)tion  does  not 
“knock  in"  and  thus  expires  worthless. 
However,  if  the  option’s  umhu  lving 
stock  declines  by  a  specified  amount  (or 
more),  the  ojition  would  "knock  in”  and 
the  F’und  woidd  be  nujuired  to  j)ay  the 
buyer  the  diffenmce  betwecm  the 
option’s  strike  jjrice  and  the  closing 
j)rice.  Therefore,  by  writing  a  down-and- 
in  put  option,  the  Fund  would  be 
(!X])osed  to  the  amount  by  which  the 
price  of  the  underlying  is  less  than  the 
strike  price.  Accordingly,  the  |)otential 
return  to  the  Fund  would  lx;  limit(!d  to 
the  amount  of  option  premiums  it 
receiv(!s.  while  the  Fund  can  potentially 
lo.se  up  to  the  entire  strike  price  of  each 
option  it  sells.  Further,  if  the  valm;  of 
the  stocks  imderlving  the  options  .sold 
by  the  Fund  increases,  the  Fund’s 
returns  would  not  increase  accordingly. 

Typically,  the  writer  of  a  j)ut  o])tion 
incurs  an  obligation  to  buy  the 
underiving  instrument  from  the 
purchaser  of  the  ojition  at  the  option’s 
exerci.se  price,  upon  exercise  bv  the 
o|)tion  j)nrcha.ser.  However,  the  down- 
and-in  put  options  to  be  .sold  by  the 
Fund  would  be  settled  in  cash  only.  The 
Fund  may  need  to  .sell  down-and-in  put 
options  on  stocks  other  than  tho.se 
underlying  the  option  positions 
contaimul  in  the  Index  if  the  Fund  is 
unable  to  obtain  a  comp(!titiv(;  market 
from  OTC;  option  dealers  on  a  stock 
underlying  a  particular  option  position 
in  the  Index,  thus  jneventing  the  Fund 
from  writing  an  option  on  that  stock.’'* 

'■•TIh!  Iitiii  "iiiulcr  iuinn:il 
iii(:iu(l(;s.  I)iit  is  iKit  liinit(!(l  to.  tix!  iihsonco  of 
(txtroiiu!  volalilitv  or  lr:i(lin»  halts  in  tlio  iK|iiitii!s  or 
options  inarkiMs  or  tlu;  linancial  niarki^ts  giniorally: 
operational  issiurs  oansin”  disseinination  ol 
inaccurate  market  inlormation;  or  lorc;e  inajenre 
type  events  sni:li  as  systems  laiinre.  natural  or  man¬ 
made  disaster,  act  ol  (axl.  armed  contlicl.  act  ol 
terrorism,  riot  or  labor  disrn))tion.  or  anv  similar 
intervening  circaimstance. 

'■•Tln!  Fund  wonld  transact  oidy  with  OTO 
options  d(!al(!rs  that  have  in  place  an  International 


Every  tlO  diiys,  the  options  included 
within  the  Index  are  cash  stdtled  or 
expire,  and  new  o])tion  positions  are 
established.  The  f  und  wonld  enter  into 
new  option  positions  accordingly.  This 
H(l-day  cycle  likely  wonld  cause  the 
Fund  to  have  frtuiuent  and  substantial 
|)ortfolio  turnover.  If  the  Fund  ntceivtis 
additional  inllows  (and  issues  mort! 
Shares  accordinglv  in  huge  numbttrs 
known  as  "(aeation  Units”)  during  a  tlO- 
day  })eriod.  the  Fund  wonld  sitll 
additional  OT(’,  down-and-in  put 
options  which  would  be  exercised  or 
expirt!  at  the  end  of  such  ‘H)-day  period, 
(xtnversely.  if  the  Fund  reilettms  Shares 
in  (Creation  Unit  size  during  a  tIO-dav 
period,  the  Fund  would  terminate  the 
appropriate  portion  of  the  ojjtions  it  has 
sold  accordingly. 

Sucondury  Invustnwnt  Sirutatfies 

The  Fund  may  invci.st  its  remaining 
a.s.sets  in  money  market  instruments,"* 
including  repurchase  agreements  or 
other  funds  which  invest  exclusively  in 
money  market  instruments,  convertihh; 
securities,  structured  notes  (notes  on 
which  the  amonnt  of  princi])al 
njpayment  and  interest  payments  are 
ba.siul  on  the;  movenuait  of  one  or  more 
specified  factors,  such  as  the  movement 
of  a  particular  slock  or  stock  index), 
forward  foreign  currcaicv  exchange 

.Swa|)s  iiiid  l)(M  iviiliv(!s  Association  aj^rtaMiiiml  with 
th(!  l-'uiul. 

"■'rlu!  I•'lm(l  mav  invest  a  portion  ol  its  as.s(!ts  in 
hieh-(|ualitv  mon(!V  market  instruments  on  an 
on^^oin^  basis  to  provide!  litjuiditv.  The  instrnm(!nts 
in  which  the  l•■llnd  may  invest  include!:  (i)  .Sheert- 
te!rm  eehlieations  issne!el  hv  the  II. .S.  (ie)ve!rnme!nt:  (ii) 
neegotiahle!  e;e!rtine;iite!S  eirde!pe)sit  ("(ins").  nxe!el  time! 
de!peisits.  iinel  hemkeers'  ae:e:e!ptance!s  e)ril..S.  anel 
le)re!i^n  hanks  emel  simihir  institutienis:  (iii) 
e:e)mme!re:ial  peipe!!'  riite!d  at  the  chile!  ol  pure:hase! 
"I’rime-l"  by  Moodv's  lnve!Stors  .Se‘rvie:e!.  hie:,  or 
or  "A-l"  hv  .Staneliird  }<;  I'oor’s  or.  ii 
unrated,  oi c:ompiirahle!  epiality  as  eli!ti!rmine!d  hv  the! 
.•\dvis(!r:  (iv)  n!pure:hase!  aeriHunents:  anel  (v)  moniev 
market  mutual  iunds.  (IDs  eire!  short-teerm  neeeotiahle! 
obligations  eiicomme!ri:iid  hiinks.  Time!  eli!peisit.s  iirc! 
non-ni!^eitiahli!  cle!posils  maintainexl  in  hankin}> 
institutions  lor  spe!e:ifie!d  pe!rioels  oi  time!  at  stati!el 
inte!n!st  rates.  Hankea  's  iK:c:eptanc:e!s  are!  time  elraits 
drawn  on  comme!n:ial  hanks  hv  horrowe!rs.  usuallv 
in  i:einne!e:tion  with  inte!rnational  trans<ic:tions. 

'’Ke!pnre:hase  aere!e!ments  are  :i}>re!e!nu!nts 
pursuant  to  which  see:urities  iirc!  ae:e|uire!el  by  the 
Fund  Irom  a  third  party  with  the!  unde!r.staneline  tliiit 
thi!V  would  hi!  ri!|)uri:hasi!cl  hv  thi!  si!lli!r  iit  a  lixi!il 
prie:e!  on  an  a^rexxl  elate!.  Thisse!  a}'re!e!me!nts  mav  hi! 
made!  with  ri!spi!c:t  to  anv  oi  the!  |)orticilio  si!i:uritii!.s 
in  whii:h  the!  i'und  is  authori/.i!cl  to  invent. 
Ki!puri:ha.si!  aerexements  mav  hi!  i:hiirai:ti!ii/i'il  eis 
loiins  si!i:uri!d  hv  the  uneli!rlyin^  si!e:uritii!s.  ihi! 
I'und  may  e!nte!i-  into  ri!puri:hase  iiereiemimts  with  (i) 
mi!mhi!r  hiinks  oithe  iedeiiil  Keisiirve  .Sy.stem 
hiiving  total  assets  in  exi:ess  oi.$.'>(lll  million  iind  (ii) 
seiciirilies  diiiilers  ("Qualiiied  Institutions").  The 
Adviser  would  nionilor  the  i:ontinued 
criidit  worthine.ss  oi  Qiiiiliried  Institutions.  The 
F'unel  also  may  enter  into  rever.se  re!pnri:h<i.si! 
iiereMiments.  whie:h  involve  the  .side  oi.sei:urities 
with  an  aeriHuniint  to  repuri:hase  the  sei:urities  id 
ill!  aereeel-upon  prie:e.  date,  iind  interest  piivment 
anel  have  the  i:harai:teristics  oi horrowiii};. 


contracts,  and  in  swajis,"'  options  (other 
thcUi  ojilions  thiit  the  Fund  jirincipally 
would  write),  and  futures  contracts."' 
Swaps,  options  (other  than  options  the 
the  Fund  ])rincipally  would  write),  and 
futures  contracts  (and  convertible 
securiti(!.s  and  structured  notes)  may  bi; 
used  by  the  Fund  in  seeking 
performance  that  corresiionds  to  the 
Index  iind  in  m.maging  cash  flows.-" 

The  Fund  would  not  invest  in  money 
market  instruments  as  part  of  a 
temporary  defensive  strategy  to  protect 
against  jiotential  stock  market  decliiuis. 
The  Advi.ser  anticijiates  that  it  may  take 
a]i])roximately  three  business  days  (/.e., 
each  day  the  New  York  Stock  Exchange 
(“NY.SE”)  is  open)  for  additions  and 
deletions  to  the  Index  to  be  rellected  in 
the  iiortfolio  composition  of  the  Fund. 

Tlie  Fund  may  invest  in  the  securities 
of  other  investment  comjianies 
(including  money  market  funds).  Under 
the  1940  Act,  the  F’und’s  investment  in 
investment  companies  is  limited  to, 
subject  to  certain  exceptions,  (i)  3%  of 
the  total  outstanding  voting  stock  of  any 
one  investment  company,  (ii)  .5%  of  the 
Fund's  total  assets  with  respect  to  any 
one  investment  company,  and  (iii)  M)% 
of  the  Fund’s  total  a.s.sets  of  investment 
companies  in  the  aggregate. 

The  F’und  may  hold  up  to  an  aggregate 
amount  of  15‘/^>  of  its  net  assets  in 
illi(jnid  .securities  (calculated  at  the  time 
of  investment),  including  Rule  144A 
.securities.  The  Fund  would  monitor  its 
portfolio  li(iuidily  on  an  ongoing  basis 
to  determine  whether,  in  light  of  current 

'".Swii|)  iigreieiiiieinl.s  nri!  e:einti';ie:ts  hiitweion  peirlios 
in  whie:h  eiiii!  p:iity  agrexis  tei  niiiki!  pnrieielic 
piiviiiiints  lei  till!  iilhi!!'  partv  ("i:minti!rpaitv")  liasi!el 
1)11  till!  e:haiigi-  in  niai'ki!t  value!  iir  li!ve!l  iil  ;i  spi!i:irii!il 
mil!.  inili!X.  iir  assi!l.  In  n!tnrn.  Ihi!  (:i)iiiil(!i'pinlv 
agriMis  In  iiiaki!  piirinilie:  payiiiiints  In  thi!  lir.sl  |)arly 
l)a.si!il  nil  till!  ri!tnni  nl  a  ilini!ri!iil  spi!i:irii!el  rale!, 
inelnx.  nr  assiil.  .Swii|)  agriiniiiniits  wnnlel  usually  hi! 
ilnni!  nil  a  ni!l  basis,  llin  F’nnel  riie:iiiving  nr  paying 
niily  till!  not  aniniiiil  nl  llio  Iwn  paynionis.  Tlio  not 
aninnnt  nlTlio  oxi:oss.  ii  any.  nf  Iho  F'nnir.s 
nhligatinns  nvor  its  ontitlonioiil.s  with  rosiioe:!  In 
oai:h  swap  wnnlel  ho  ar:i:ruocl  nn  a  ilailv  basis  iinil 
an  aninnnt  nii:ash  nr  highiv  lie|iii(l  soenritios  liax  ing 
an  aggrogato  Viiliio  al  loast  espial  In  the!  ai:i:rnoil 
i!Xi:i!ss  wnnlel  ho  niaiiitainoil  in  <in  a(:i:oiint  at  thi! 
Trust's  i:nstniliiin  hank. 

'''Till!  Fniiil  may  utilize!  II. .S.  lisli!il  e!Xi:hango- 
traili!il  Inlnros.  In  c:nnne!(:tinn  with  its  nianiigonii!nt 
nil  ho  Trust.  Iho  /\ilvisi!r  has  i:lainii!il  an  oxe:hisinn 
irnni  ri!gistratinn  iis  a  c:nnininilitv  pnnl  nporatnr 
nnili!!'  till!  (Innininilitv  Fxe:haiigo  Ai:l  ("dF.X"). 
Thi!ri!inro.  it  is  nnl  snhji!e:t  tn  the!  ri!gistratinn  anil 
rognliitnrv  roepiironiienls  ni  Iho  (IFA.  iiiiil  Ihoro  aro 
nn  liniitatinns  nn  Ihi!  oxtiint  tn  which  tho  F'nnil  mav 
iingagi!  in  nnn-hoelging  lransiii:linns  invniving 
ininrees  iiiiil  nplinns  liii!ri!nn.  oxi:opt  iis  sot  inrih  in 
tho  Kiegistmtinn  .Slaloniont. 

.Sweeps,  nplinns  (nthor  than  nptiniis  that  tho 
I'linel  prini:ipallv  wnnlel  wrilo).  anil  inlnros 
i:nnlrai:ts  wnnlel  nnt  ho  ine.lniloil  in  Ihi!  Fimers 
invosiniont.  miilor  nnnnal  niarkot  t:iri:innstani:o.s.  ni 
al  liiast  S(l"/»  ni  its  Intai  assots  in  i:nnipnnont 
soi:nritios  that  i:nnipriso  Iho  hiilox  anel  in  T-Hills.  as 
ilo.si:rihoel  alinvo. 


c.irciiinstaiuKis.  an  adiujiiata  lov(;l  (if 
li(liii(Htv  is  lining  maintainod,  and  sal( 

wduld  (•iinsidnr  taking  apiiroiinatn  stniis  mi> 
in  (irdnr  l(i  maintain  adiuiuatn  licpndity  lim 
ik  tliningli  a  change  in  values,  net  hin 

assets,  or  other  cinannstanc.es,  more  gei 

than  15%  of  tlie  Fund’s  net  assets  are  cal 
held  in  illicinid  .securities.  llli(inid  me 

.securities  include  .securities  snliject  to  le] 
c.ontractnal  or  other  restrictions  on  Ca 

resale  and  other  instruments  that  lack 
readily  available  markets  as  determined 
in  accordance  with  Commission  stall  (“] 

guidance.  ea 

'rho  Fun(i  to  (jiiality  for  and 

to  elect  to  he  treated  as  a  separate  cj.; 

regulated  investment  comjiany  under 
Snhehapter  M  of  the  Internal  Revenue 
Code  of  198(i.  as  amended  y 

The  Fund  would  not  invest  in  non- 

D.S.  (Kpiity  securities.  The  Fund’s 

investments  would  be  consistent  with 
the  Fund’s  investment  objective  and 
would  not  he  used  to  enhance  leverage. 

Pricing  Fund  Shares  c 

The  Fund’s  OTC  down-and-in  put  F 

options  on  etpiity  securities  would  he  i 

valued  pursuant  to  a  third-party  oiituin  I 
pricing  model.  Debt  securities  will  he  • 
valued  at  the  mean  between  the  last  t 

available  hid  and  ask  prices  for  such  ( 

securities  or,  if  such  prices  arc;  not 
available,  at  pric(;s  for  securities  ol  a 

com])arahle  maturity,  (jiudity,  and  type-.  ; 
Seuairities  for  which  market  (piotations  ( 
ar(!  not  lajadilv  availahh?,  in(. hiding 
restricted  securities,  will  he  valued  by  a 
method  that  the  Fund’s  Board  ol 
Trustees  believe  accurately  reflects  fair 
value.  Securities  will  he  valued  at  lair 
value  when  market  (luotations  are  not 
readily  available  or  are  deemed 
unreliable,  such  as  when  a  sc^c.uiity  ,s 
value  or  meaningful  portion  of  the 
Fund’s  iKirtfolio  is  believed  to  have 
been  materially  affected  by  a  significant 
event.  Such  events  may  include  a 
natural  disaster,  an  economic  event  like 
a  bankruptcy  filing,  trading  halt  in  a 
security,  an  unscheduhnl  early  market 
clos(i,  or  a  substantial  tluctnation  in 
(lonKistic  and  foreign  markets  that  has 
occurrcul  l)(!tw(!(m  tlie  close;  ol  tlu; 
|)rincipal  exchange  and  the  NYSE.  In 
.such  a  case,  the  value  for  a  security  is 
likely  to  he  different  from  the  last 
(juoted  market  price.  In  addition,  di»!  h> 
the  subjective  and  variable  nature  ol  lair 
market  value  pricing,  it  is  possible  that 
the  value  determined  for  a  particular 
asset  may  he  materially  diflerent  Iroin 
the  value  realized  upon  such  a.sset’s 
sale. 

Creations  and  Redemptions  of  Shares 
'Fhe  Trust  would  issue  and  sell  Shares 
of  the  Fund  only  in  “Creation  Units”  of 
lOO.OOO  Shares  each  on  a  continuous 


basis  through  the  Di.strihutor.  without  a  Init 
sales  load,  at  its  net  a.sset  value  (“NAV”)  'i 
next  determined  after  receiiit.  on  any  ^lu 

husine.ss  day.  of  an  order  in  jiroper  (-o, 

form.  Creation  Units  of  the  Fund  An 

generally  would  he  sold  for  cash  only.  5  5 
i;alculated  based  on  the  NAV  per  Share 
multiplied  by  the  number  (d'  Shares  Pa- 

re])resenting  a  ('.reation  Unit  (“Deposit  p,,t 

Ca.sh”).  plus  a  transaction  fee.  tl„ 

The  Custodian,  through  the  National  ro] 
Securities  Clearing  C,ori)oration  co 

(“NS(X'.’’).  would  make  available  on  co 

(•ach  husin(;ss  dav,  jirior  to  the  op(;ning  E> 
of  business  on  NYSE  Area  (currently  Ai 

();3()  a.m.  Eastern  Time  (“E.T.’  )],  the  1( 

amount  of  the  Deposit  Ca.sh  to  he  th 

dejiosited  in  (;xchange  for  a  Cireation  E: 

Unit  of  the  Fund.  n’ 

To  he  eligible  to  place  ord(;rs  with  the  Si 
Distributor  and  to  create  a  Creation  Unit  c; 
of  the  Fund,  an  entity  mu.st  he  (i)  a  al 

“Farticipating  Farty,”  i.e.,  a  broker- 
dealer  or  other  participant  in  the 
clearing  process  through  the;  Condnuous 
Net  Settlement  System  of  the  NSCC:  or 
(ii)  a  Depository  'frust  Comi)any  j 

(“DTC”)  participant,  and,  in  each  case,  ; 
must  have  execut(;d  an  agr(;ement  with 
the  Distributor,  with  respect  to  cr(;ations  | 
and  redemptions  of  Creation  Units.  ‘ 

All  orders  to  create  Creation  Units,  ^ 
whether  through  a  Farticipating  Farty  or  ^ 
a  DTC',  participant,  must  he  r(;ceived  by 
the  Distributor  no  later  than  the  closing 
time  of  the  r(;gular  trading  s(;.ssion  on 
I  the  NYSE  (ordinarily  4;(K)  p.m.  E.T.)  in 
each  case  on  the  date  such  order  is 
placed  in  order  for  creation  of  Creation 
Units  to  be  effected  based  on  the  NAV 
of  Shares  of  the  Fund  as  next 
determined  on  such  date  after  receipt  ol 
the  order  in  proper  form. 

Fund  Shares  mav  he  redeemed  only  in 
Creation  Units  at  the  NAV  next 
determined  aft(;r  receijit  ol  a  redemjition 
recpiest  in  projier  form  by  the  Fund 
through  BNY  and  only  on  a  business 
day.  'fhe  Fund  would  not  redeem 
Shares  in  amounts  less  than  a  (aeation 
Unit. 

With  respect  to  the  Fund.  BNY, 
through  the  NSCX',.  would  make 
available  prior  to  the  opening  ol 
business  on  NYSE  Area  (currently  9;3() 
a.m.  E.T.)  on  each  husine.ss  day,  the 
amount  of  cash  that  would  he  paid 
(subject  to  possible  amendment  or 
''  correction)  in  resjiect  ol  redemjition 

recpiests  received  in  proiier  form  on  that 
'  day  (“Redemption  C.ash”). 

The  redemption  proceed.s  for  a 
Creation  Unit  generally  would  consist  ol 
«  the  Red(;mi)tion  Cash,  as  announced  on 
ires  the  business  day  of  the  reijnest  lor 
of  redemption  received  in  jiroper  loim. 

;  less  a  redemption  transaction  fee. 


Initial  and  Continued  Listing 

The  Exchange  rejiresents  that  the 
Shares  would  conform  to  the  initial  and 
continued  listing  criteria  under  N^  SE 
Area  Eipiities  Rules  5.2(j)(3)  and 
5.5(g)(2).  except  that  the  Index  is 
comprised  of  dowu-and-in  put  oFjioiis 
based  on  “US  Component  Stocks”^' 
rather  than  US  Com]K)nent  Stocks 
themselv(;.s.  The  Exchange  further 
represents  that,  for  initial  and/or 
continued  listing,  the  Fund  woidd  hi;  in 
compliance  with  Rule  l()A-3  under  the 
Exchange  Act,^-  as  jirovided  by  NYSE 
Area  Eiluities  Rule  5.3.  A  minimum  ol 
lOO.OOt)  Shar(;.s  would  he  outstanding  at 
the  commencement  ol  trading  on  the 
Exchange.  The  Exchange  would  obtain  a 
rejiresentation  from  the  issuer  of  the 
Shar(;s  that  the  NAV  would  he 
calculated  daily  and  made  available  to 
all  market  particijiants  at  the  same  time. 

Availability  of  Information 

The  Fund’s  Web  site 
(\v\v\v.(dpsetfs.com),  which  would  hi; 
puhliclv  available  prior  to  the  imhlic 
offering  of  the  Shares,  would  include  a 
form  of  the  prospectus  lor  the  Fund  that 
.  may  he  downloaded.  The  Fund’s  Web 
site  would  include  additional 
quantitative  information  updated  on  a 
daily  basis,  including,  for  the  Fund.  (1) 

''  dailv  trading  volume,  the  prior  husine.ss 
day’s  reiiorted  closing  iirice.  NAV  and 
mid-point  of  the  hid/ask  spread  at  the 
time  of  calculation  of  such  NAV  (“Bid/ 
Ask  Frice”).- '  and  a  calculation  of  the 
iiremium  and  discount  ol  the  Bid/Ask 
Frice  against  the  NAV.  and  (2)  data  in 
chart  format  displaying  the  frequency 
,  distribution  of  di.scounts  and  premiums 
of  the  daily  Bid/Ask  Frice  against  the 
NAV,  within  aiqiropriate  ranges,  for 
each  of  the  four  jirevious  calendar 
quarters.--* 

On  a  dailv  basis,  the  Adviser  would 
disclose  for  each  portfolio  security  and 
other  financial  instrument  ol  the  Fund 


->  NY.S1-:  ,\rc,ii  liiiiiitios  Rule  5.2{j)(:i)  (ietlnes  tlu; 
lenu  U.S  Coinponont  .Stuck"  tu  miimi  an  ‘•(|uity 
security  that  is  ref-istered  muter  .Sections  12(1))  or 
1 2(e)  of  the  Kxchanei!  .Act  or  an  American 
Depositarv  Receipt,  the  muterlyin»  e<iuitv  security 
of  which  is  r(!»istere(t  under  Sections  12(h)  or  l-(s;) 
of  the  Rxchanee  .Act. 

C.l  R  240.1l)A-:f. 

-’  •1  he  Hid/Ask  I’rice  of  the  Fund  would  he 
determined  usine  the  mid-point  of  the  hiehest  hut 
and  the  lowest  offer  for  Shares  on  the  hxchanse  as 
of  the  lime  of  calculation  of  the  Fmufs  NyW  .  1  he 
rei  ords  relatin"  to  Bid/ Ask  Brices  would  he 
retained  hy  the  Fund  and  its  service  providers. 

-•  Under  accountin';  procedures  tollowed  hy  tlu; 
(•mid.  trades  made  on  the  jirior  husiuess  day  ("  1  ) 
would  he  hooked  and  retlected  in  NAV  on  the 
current  business  dav  ("T-H  ”).  Accordingly,  the 
(■•uiut  would  he  able  to  disclose  at  the  hesiimms  ol 
the  business  dav  the  portfolio  that  would  lorm  the 
basis  for  the  N,AV  calculation  at  the  end  ol  the 
tni.siness  ilay. 
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the  following  information:  ticker  symbol  ex 

(if  applicable),  name  of  security  and  (pi 

financial  instrument,  number  ol  ly 

.s(;cnrities  or  dollar  value  ol  financial  tb 

instrnimmts  held  in  the  portfolio,  and  (.a 
pt;rcentage  weighting  of  the  s(!cnrity  and  I'.) 
financial  instrument  in  the  portlolio.  (» 

The  Fund's  jiortfolio  holdings.  at 

including  information  regarding  its  C-' 

ojition  positions,  would  lie  disclosed  st 

each  day  on  the  Fund’s  Web  site.  The  b 
Web  site  information  would  be  publicly  ii 
available  at  no  change.  ij 

The  NAV  per  .Share  for  the  Fund  d 

would  be  determined  once  daily  as  ol  e: 

the  close  of  the  NYSF.  usually  4:()()  p.m.  ti 
IvT..  each  day  the  NYSE  is  open  for 
trading.  NAV  per  Share  would  be 
determined  by  dividing  the  value  of  the 
Fund's  portfolio  securities,  cash  and  *' 

other  as.sets  (including  accrued  inteiest).  • 

le.ss  all  liabilities  (including  accrued  ( 

expenses),  by  the  total  number  of  Shares  t^ 
outstanding.  As  discussed  above,  the 
OTC  down-and-in  put  options  would  be  t 
valued  pursuant  to  a  third-party  option  ^ 

pricing  model.-"’  ! 

lnv(xstors  could  also  obtain  the  1  rust  s  i 
.Statement  of  Additional  Information  i 

(•‘SAl").  the  Fund’s  Sbarebolder  1 

Reports,  and  its  Form  N-C.SR  and  Form 
N-.Sy\R.  filed  twice  a  year.  The  Trust’s 
SAl  and  Sbarebolder  Reports  would  be 
available  free  upon  retpiest  from  the 
Trust,  and  those  documents  and  the 
Form  N-C.SR  and  Form  N-SAR  may  be 
viewed  on-screen  or  downloaded  Irom 
the  (iommission’s  Web  site  at 
n'n'U’..s-e(:.go\'.  Information  regarding 
market  jirice  and  trading  volume  of  the 
Shares  would  be  continually  available 
on  a  real-time  basis  tbrongbout  the  day 
on  brokers’  computer  screens  and  other 
ebictronic  services.  Information 
regarding  the  jirevions  day  s  (.lo.sing 
jirice  and  trading  volume  information 
would  be  published  daily  in  the 
financial  section  of  newspapers. 
Quotation  and  last-sale  information  for 
tbe  .Shares  would  be  available  via  the 
Consolidated  Tape  Association  (“CITA”) 
high-speed  line.  FIk;  value  of  the  lnd(!X 
and  the  values  of  the  OTC  down-and-in 
put  options  components  in  the  Index 
(which  would  each  be  wingbted  at  '/20 
of  the  Index  value)  would  be  published 
by  one  or  more  major  market  data 
vendors  every  1!)  sciconds  during  the 
NYSE  Area  (lore  Trading  Session  ol  t)::b) 
a.m.  E.T.  to  4;()()  p.m.  E.T.  A  list  of 
comj)on(!nts  ol  tin;  lnd(!x.  with 
jM'rcentage  weightings,  woidd  be 
available  on  the  Exchange’s  Web  site. 
Each  of  the  stocks  underlying  the  OTC 
down-and-in  i)nt  o])tions  in  the  Index 
also  would  imd(!rlie  standardiziul 
options  contracts  traded  on  IJ.S.  ojitions 

.Sr?(?  "friciiig  Fumt  .Sli.inis  siipm. 


excbang(!s.  which  would  dissianinate  \ 

(piotation  and  last-.sale  information  with  s 
r(!sp(!ct  to  such  contracts.  In  addition.  1 
tlu!  Intraday  Indicative  Value  woidd  be 
calculated  and  disseminated  by  the 
Exchange,  and  widely  disseminated  by 
one  or  more  major  market  data  vendois.  ( 
at  least  everv  l.'i  seconds  during  the  ' 

Ciore  Trading  Session.-'*  The  Exchange  ' 

states  that  the  dissemination  ol  the  ' 

Intraday  Indicative  Value  woidd  allo\\ 
investors  to  determine  the  value  ol  the 
underlying  portlolio  of  the  fund  on  a 
dailv  basis  and  to  |)rovide  a  close 
estimate  of  that  value  tbrongbout  the 
trading  day. 

Trading  Halts 

With  respect  to  trading  halts,  the 
Exchange  states  that  it  may  consider  all 
relevant  factors  in  exercising  its 
discretion  to  halt  or  susiiend  trading  in 
the  Shares  of  the  Fund.-^  Trading  in 
Shares  of  the  Fund  would  be  baited  if 
the  circuit  breaker  iiarameters  in  NYSE 
Area  Equities  Rule  7.12  have  been 
reached.  Trading  also  may  be  baited 
because  of  market  conditions  or  for 
reasons  that,  in  the  view  of  the 
Exchange,  make  trading  in  the  Shares 
inadvisable.  These  may  include:  (1)  Ibe 
extent  to  which  trading  is  not  ocimrring 
in  the  securities  comprising  the  Fund’s 
portfolio  holdings  and/or  the  financial 
instruments  of  the  Fund:  or  (2)  whether 
other  imiisual  conditions  or 
circum.stances  detrimental  to  the 
maintenance  of  a  lair  and  orderly 
market  are  present. 

If  the  Intraday  Indicative  Value,  the 
Index  value,  or  the  value  of  the 
components  ol  the  Index  is  not  available 
or  is  not  being  disseminated  as  required, 
the  Exchange  may  halt  trading  during 
the  day  in  wbicb'tbe  disrnjition  occurs: 
if  the  interruption  persists  past  the  day 
in  which  it  occurred,  the  Exchange 
would  halt  trading  no  later  than  the 
beginning  ol  the  trading  day  following 
the  interriqbion.  The  Exchange  would 
)  obtain  a  rejiresentation  Irom  the  Inmd 
that  the  NAV  for  the  Fund  would  be 
1  calculated  dailv  and  would  be  made 
available  to  all'inarket  particiiiants  at 
the  same  time.  Under  NYSE  Area 
1  lupiities  Rule  7.:M(a)(.''>).  if  the  Exchange 
becomes  aware  that  the  NAV  lor  the 
Fund  is  not  being  dis.seminated  to  all 
q)  market  participants  at  the  same  time,  it 


would  halt  trading  in  the  Sliares  until 
such  time  as  the  NAV  is  available  to  all 
market  jiarticijiants. 

Trading  linhs 

The  Exchange  deems  the  Shares  to  be 
eipiitv  securities,  thus  rendering  trading 
in  the  Shares  subject  to  the  Exchange  s 
existing  rules  governing  the  trading  ol 
equity  securities.  Shares  would  tiade  on 
the  NYST:  Area  Marketiilace  from  4:00 
a.m.  to  8:00  p.m.  E.T.  in  accordance 
with  NYSE  Area  Equities  Rule  7.84 
(Opening.  Core,  and  bate  1  railing 
Sessions).  The  Exchange  states  that  it 
has  apjirojn  iate  rules  to  facilitate 
transactions  in  the  Shares  during  all 
trading  sessions.  As  jnovided  in  NYSE 
Area  Eipiities  Rule  7.0.  Ciommentary  .08. 
the  minimum  price  variation  (  MFV  ) 
for  (juoting  and  entry  of  orders  in  equity 
securities  traded  on  the  NYSE  Area 
Marketiilace  is  .SO.Ol.  with  the  excejjtion 
of  securities  that  are  jn-iced  less  than 
SI. 00  for  which  the  MFV  lor  order  entry 
is  .SO.OOOl. 


-'■CiiiTCMilly.  it  is  till!  Kxcliiingo's  iiiulorslaniling 
tliat  several  major  market  data  vendors  display  and/ 
or  make  widelv  availalile  Intraday  Indicative  Values 
taken  Irom  the  C’l’A  or  otlier  data  lei!ds.  .See  Notice. 
supra  note  4.  at  Ml.S?.  The  IIV  mdculations  are 
l)ased  on  local  market  prices  and  may  not  retlect 
events  tliat  occur  suliseipient  to  tlie  local  market  s 
close.  .See  Registration  Statement,  supra  note  8.  at 
11. 

^^.Sei!  NYSR  Area  Kipiities  Rule  7.12. 
('.ommentarv  .04. 


Snrvaillanca 

The  Excbcingc  intends  to  utilize  its 
existing  surveillance  procedures 
ajiiilicable  to  derivative  products  (which 
include  Investment  Conqiany  Units)  to 
monitor  trading  in  the  Shares.  The 
Exchange  rejiresents  that  these 
jirocednres  are  adinjuate  to  jiroperly 
monitor  Exchange  trading  of  the  Shares 
in  all  trading  sessions  and  to  deter  and 
detect  violations  of  Exchange  rules  and 
apiilicable  federal  securities  laws. 

The  Exchange’s  current  trading 
.surveillance  focuses  on  detecting 
securities  trading  outside  their  normal 
jiatterns.  When  such  situations  are 
detected,  surveillance  analy.sis  follows 
and  investigations  are  ojiened.  where 
apjiropriate.  to  review  the  behavior  ol 
all  relevant  jiarties  for  all  relevant 
trading  violations. 

The  Exchange  may  obtain  information 
via  the  Intermarket  .Surveillance  Cb-oiq) 
(“ISC”)  from  other  exchanges  that  are 
members  of  ISC  or  with  which  the 
Exchange  has  entered  into  a 
coinjirehensive  surveillance  sharing 
agreement.-" 

In  addition,  the  Exchange  also  has  a 
general  policy  prohibiting  the 
distribution  of  material,  non-inihlic 
information  by  its  employees. 

Saitahility 

Currently.  NY.SE  Area  Equities  Rule 
'  ‘).2(a)  (Diligence  as  to  Accounts) 

2H  1-or  ii  list  of  till!  ciirronl  mumbors  of  I.SC.  son 
w  ww.isgportul.or}^.  Tlui  INdiimso  iwlns  that  not  all 
r.om)Joiu!nts  of  tlm  iiortfolio  for  tho  Fund  niay  tradi 
on  marknts  that  aro  mnmhors  of  I.SC  or  with  whicli 
till!  lAchangi!  has  in  placn  a  r.omiirnhnnsivo 
survnillancii  sharin”  agrnnmnnt. 


4924 


Federal  Register /Vol.  78,  No.  15/ VVeclnesclay,  laiuiary  23,  2013 /Notices 


provides  tliat  an  Eciuity  Trading  Permit 
(“ETP")  Holder,  before  nicoinmending  a 
transaction  in  any  security,  must  have 
reasonal)le  grounds  to  l)(;li(!ve  that  the 
recommendation  is  snitahle  for  tlie 
customer  based  on  anv  facts  disch)sed 
by  the  customer  as  to  its  otlier  securitv 
holdings  and  as  to  its  financial  situation 
and  needs,  l-’iirther,  the  ride  jirovides. 
with  a  limited  excejition,  that  ])rior  to 
the  execution  of  a  transaction 
recommended  to  a  non-in.stitntional 
customer,  the  E'l’P  Holder  must  make 
reasonable  efforts  to  obtain  information 
c:oncerning  the  customer’s  financial 
status,  tax  status,  investment  objectives, 
and  any  other  information  that  such 
l']TP  Holder  believes  would  he  u.seful  to 
make  a  recommendation. 

Prior  to  the  commencement  of 
trading,  the  Exchange  would  inform  its 
I'iTP  Holders  of  the  suitability 
reipiirianents  of  NYSE  Area  Equities 
Ride  9.2(a)  in  an  Information  Bulletin 
(“Information  Bulletin”  or  "Bulletin”). 
Specifically.  ETP  Holders  would  he 
reminded  in  the  Information  Bulletin 
that,  in  recommending  tran.sactions  in 
the.se  securities,  they  must  have  a 
reasonable  basis  to  believe  that  (1)  the 
recommendation  is  suitable  for  a 
customer  given  reasonable  inquiry 
concerning  the  customer's  investment 
objectives,  financial  situation,  needs, 
and  any  other  information  known  by 
such  member,  and  (2)  the  customer  can 
evaluate  the  sjiecial  characteristics,  and 
is  able  to  hear  the  financial  ri.sks.  of  an 
investment  in  the  Shares.  In  connection 
with  the  snitahility  obligation,  the 
Information  Bulletin  would  also  provide 
that  members  must  make  reasonable 
efforts  to  obtain  the  following 
information:  (1)  The  customer’s 
financial  .status;  (2)  the  cu.stomer’s  tax 
status;  (3)  the  customer’s  investment 
objectives;  and  (4)  such  other 
information  used  or  considered  to  he 
reasonable  by  such  member  or 
registered  representative  in  making 
recommendations  to  the  customer. 

In  addition,  FINRA  has  is.sned  a 
regulatory  notice  relating  to  sales 
practice  procedures  applicable  to 
recommendations  to  customers  by 
I'dNRA  members  of  reverse  convertibles, 
as  de.scrihed  in  FINRA  Regulatorv 
Notice  10-09  (February  2010)  ("FINRA 
Regulatory  Notice”).^'*  As  de.scrihed 
above,  while  the  Fund  would  not  invest 
in  traditional  reverse  convertible 
.securities,  the  down-and-in  j)ut  options 
written  by  the  Fund  would  have  the 
effect  of  ex])o.sing  the  Fund  to  the  return 

“■'llio  iiotos  that  NA.SD  Riilo  2310 

n!latin}>  to  suitability,  rotbronciul  in  tlio  FINRA 
Rofiulatory  Notice,  has  been  superseded  by  FINRA 
Ruli!  2111.  .S'ee  FINRA  R(!gulatorv  Notice  12-2,1 
(May  2012). 


of  reverse  convertible  securities  as  if  the 
Fund  owned  such  rever.se  convertible 
securities  directly.  Therefore,  the 
Bulletin  would  state  that  ETP  Holders 
that  carry  customer  accounts  .should 
follow  the  FINRA  guidance  set  forth  in 
the  FINRA  Regnliitory  Notice. 

As  disclosed  in  the  Registration 
.Statement,  the  Fund  is  designed  for 
investors  who  seek  to  obtain  income 
through  .selling  options  on  .select  equitv 
securities  which  the  Index  Provider 
determines  to  have  the  highest 
volatility.  Because  of  the  liigli  volatility 
of  the  stocks  underlying  the  options 
sold  by  the  Fund,  it  is  possible  that  the 
value  of  such  stocks  would  decline  in 
sufficient  magnitude  to  trigger  the 
exerci.se  of  the  options  and  cause  a  loss 
which  may  outweigh  the  income  from 
selling  .such  ojitions.  The  Registration 
.Statement  states  that,  accordingly,  the 
Fund  should  he  considered  a 
speculative  trading  instrument  and  is 
not  necessarily  appropriate  for  investors 
who  seek  to  avoid  or  minimize  their 
ex]K)snre  to  stock  market  volatility.  The 
Exchange’s  Information  Bulletin 
regarding  the  Fund,  described  below, 
would  jirovide  information  regarding 
the  snitahility  of  an  investment  in  the 
.Shares,  as  stated  in  the  Registration 
.Statement. 

Infoi'ination  BulU^tin 

Prior  to  the  commencement  of 
trading,  the  Exchange  would  inform  its 
ETP  Holders  in  the  Bulletin  of  the 
sjiecial  characteristics  and  risks 
a.ssociated  with  trading  the  .Shares. 
.S|)ecifically,  the  Bulletin  would  discuss 
the  following:  (1)  The  procedures  for 
pnrcha.ses  and  redenqitions  of  Shares  in 
Creation  Units  (and  that  Shares  are  not 
individually  redeemable);  (2)  NY.SE 
Area  Equities  Rule  9.2(a),  which 
inqioses  a  duty  of  due  diligence  on  its 
ETP  Holders  to  learn  the  es.sential  facts 
relating  to  everv  customer  jirior  to 
trading  the  .Shares;  (3)  the  risks  involved 
in  trading  the  .Shares  during  the 
()])ening  and  Late  Trading  Sessions 
when  an  updated  Intraday  Indicative 
Value  would  not  he  calculated  or 
publicly  disseminated;  (4)  how 
information  regarding  the  Intradav 
Indicative  Value  is  dis.seminated;  (5)  the 
reiiuirement  that  ETP  Holders  deliver  a 
prosjiectus  to  investors  purchasing 
newly  issued  .Shares  prior  to  or 
concurrently  with  the  confirmation  of  a 
transaction;  and  ((i)  trading  information. 

In  addition,  the  Bulletin  would 
reference  that  the  Fund  is  subject  to 
various  fees  and  expenses  described  in 
the  Registration  Statement.  The  Bulletin 
would  discuss  any  exemjitive.  no¬ 
action,  and  interjiretive  relief  granted  hv 
the  Commission  from  any  rules  under 


the  Exchange  Act.  The  Bulletin  would 
akso  disclo.se  that  the  NAV  for  the 
.Shares  would  he  calculated  after  4:09 
p.m.  E.T.  each  trading  day. 

.Additional  information  regarding  the 
Trust,  the  Fund,  and  the  .Shares, 
including  investment  strategies,  risks, 
creation  and  redenijition  procedures, 
fees,  ])ortfolio  holdings  di.sclosure 
policies,  distributions,  and  taxes,  among 
other  things,  is  included  in  the  Notice 
and  Registration  .Statement,  as 
apjilicahle.  *" 

IV.  Proceedings  fo  Determine  Whether 
To  Approve  or  Disapprove  SR- 
NYSEArca-2012-in8  and  (iroiinds  for 
Disapproval  Under  Consideration 

The  Commission  is  in.stituting 
proceedings  pursuant  to  Section 
19(h)(2)(B)  of  the  Act-*'  to  determine 
whether  the  proposed  rule  change,  as 
modified  by  Amendment  No.  1  thereto, 
should  he  aiijiroved  or  disapproved. 
Institution  of  such  proceedings  is 
appropriate  at  this  time  in  view  of  the 
legal  and  ])olicy  issues  rai.sed  hv  the 
])ropo.sed  rule  change,  as  discns.sed 
lielow.  In.stitution  of  proceedings  does 
not  indicate  that  the  Commission  has 
reached  any  conclusions  with  respect  to 
any  of  the  issues  involved.  Rather,  as 
de.scrihed  in  greater  detail  below,  the 
Commi.ssion  seeks  and  encourages 
interested  |)er.sons  to  jirovide  additional 
comment  on  the  propo.sed  rule  change. 

Pursuant  to  .Section  19(h)(2)(B)  of  the 
Act.-*-  the  (iommission  is  providing 
notice  of  the  grounds  for  disapproval 
under  consideration.  In  particular, 
.Section  0(h)(5)  of  the  Act  *■*  requires, 
among  other  things,  that  the  rules  oi  a 
national  .securities  exchange  he 
designed  to  jirevent  frandnlent  and 
manipulative  acts  and  jiractices.  to 
jiromote  ju.st  and  equitable  principles  of 
trade,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system  and.  in  general,  to  protect 
investors  and  the  public  interest;  and 
not  he  designed  to  permit  unfair 
discrimination  between  customers, 
issuers,  brokers,  or  dealers. 

As  discu.ssed  above,  the  fixchange’s 
])ro|)o.sal  would  allow  the  Exchange  to 
list  and  trade  .Shares  of  the  Fund  under 
NY.SE  Area  Equities  Rule  5.2(j)(3). 
which  governs  the  listing  and  trading  of 
Investment  Comjianv  Units.  The  Fund 
would  seek  investment  re.snlts  that 
corresjiond  generallv  to  the 
performance,  before  the  Fund’s  fees  and 

'".S'(;(?  Notice  anil  Rogi.simtion  .Stateinont.  .s-n/jro 
notes  4  and  H.  respectively. 

”  1.1  U..S.(:.  78s(b)(2)(l!). 

Id. 

”1.1  U..S.C;.  7Kr(b)(.i). 
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ex|H!ns(is.  of  the  Index.  The  Index  does 
not  meet  the  “generic”  listing 
rerinirenients  t)f  (iomnientary  .()l(a)(A) 
to  NYSK  An:a  htinities  Rule  .5.2(j)(3) 
a])])li(:al)Ie  to  the  listing  of  Investment 
('.ompany  Units  ha.sed  n])on  an  index  of 
US  (Component  .Stocks.  Ijecanse  the 
Index  consists  ol  C)T(i  down-and-in  put 
options,  written  on  20  ol  the  most 
volatile  U.S.  stocks  that  have  market 
capitalization  oi  at  least  S.5  hillion.  as 
further  described  above.  In  accordance 
with  its  investment  strategy,  the  Fund 
would  sell  OTU  down-and-in  i)ut 
options  in  |)roportion  to  their 
weightings  in  the  Index  on  economic 
terms  which  mirror  those  of  the  Index. 

The  Commission  solicits  comment  on 
whether  the  proposal  is  consistent  with 
the  Fxchange  Act  and  whether  the 
Fxchange  has  sufficiently  met  its  burden 
in  jiresenting  a  statutory  analysis  of  how 
its  |)roposal  is  consi.stent  with  the 
Fxchange  Act.  In  particidar,  the  grounds 
for  disap])roval  under  consideration 
include  whether  the  Exchange’s 
])ropo.sal  is  consistent  with  Section 
(i(h)(5)  of  the  Fxchange  Act.  which 
nuiuires.  among  other  things,  that  the 
rules  of  a  national  .securities  exchange 
h(!  “designed  to  |)revent  fraudulent  and 
manipulative  acts  and  ])ractices,  to 
promote;  just  and  eeiuitahle  principl(;s  of 
trade."  and  “to  protect  inve.stors  and  the 
public  interest." k’irst.  the 
Commission  continues  to  (;valuate  the 
potential  impact  of  the  discontinuous 
|)ayoff  structure  of  the  OTC  down-and- 
in  put  options  that  would  he  written  hv 
the  Fund  on  the  j)otential  for 
manipulation  of  the  securities 
underlying  the  options  or  the  Shares.  In 
addition,  the  (Commission  continues  to 
evaluate  the  ])roposed  di.sclosure 
regarding  the  strategy,  ri.sks  and 
potential  rewards,  a.ssumptions.  and 
expected  performance  of  the  F’und, 
including  the  im])act  of  the  Fund’s 
exposure  through  the  writing  of  OTCC 
down-and-in  put  options,  which  would 
have  the  effect  of  exposing  the  Fund  to 
the  return  of  reverse  convertible 
securities.  Furthermore,  the 
Commission  continues  to  evaluate  the 
sufficiency  of  the  transparency 
r(;garding  the  pricing  of  the;  ()T(C  down- 
and-in  put  options,  and  the  impact  on 
the  ability  of  investors  to  accurately 
price  and  hedge  the  Shares. 

V.  Procedure:  Request  for  Written 
(Comments 

The  (Commis.sion  r(;(jue.sts  that 
interested  ])er.sons  provide  written 
sid)mi.ssions  of  their  views,  data,  and 
arguments  with  respect  to  the  concerns 
identified  above,  as  well  as  anv  other 


Id. 


concerns  they  may  have  with  the 
pro])osal.  In  jiarticnlar.  the  (Commission 
invites  the  written  views  of  interested 
persons  concerning  wh(;thi;r  the 
proposal  is  consistent  with  Section 
(i(h)(.5)  or  any  other  i)rovision  of  tin;  Act. 
or  the  rnles  and  regnlations  thereunder. 
Although  there  do  not  a])p(;ar  to  he  any 
issues  relevant  to  approval  or 
di.sapproval  which  would  he  facilitated 
by  an  oral  pr(;.sentation  of  vi(;ws.  data, 
and  argnm(;nt.s,  the  (Commission  will 
consider,  pursuant  to  Rule  l‘)l)-4,  any 
r(;(jue.st  for  an  o])portunity  to  make  an 
oral  pre.sentation. 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  regarding  wh(;ther  the 
proj)osal  shonld  he  apj)roved  or 
disap])roved  by  F(;l)ruarv  13,  2013.  Anv 
jjerson  who  wi.sh(;s  to  file  a  rebuttal  to 
any  other  j)er.son’.s  suhmi.ssion  must  file 
that  rebuttal  by  February  27,  2013. 

The  Commission  asks  that 
commenters  address  the  sufficiency  and 
merit  of  the  Exchange’s  .statements  in 
su])port  of  the  ])ropo.sal,  in  addition  to 
any  other  comments  th(;y  may  wish  to 
submit  about  the  pro])osed  rule  change. 
In  ])articular,  the  (Commission  seeks 
comment  on  the  following: 

1.  What  are  comm(;nters’  views  on 
whether  inve.stors  would  he  able  to 
understand  the  strategy,  risks  and 
potential  rewards,  a.ssumptions  and 
exp(;cted  performance  of  the  Fund, 
including  the  effect  of  the  k’niul’s 
ex])o.snre  to  its  down-and-in  jjut 
oj)tions?  With  re.sj)ect  to  the  trading  of 
the  Fund’s  Shares  on  the  Exchange,  do 
commenters  h(;lieve  that  the  Exchange’s 
rules  governing  sales  practices  ore 
adt^quaiolv  d(^si(’n(xi  to  onsuro  iho 
suitdhility  of  roconiniondotions 
rogarding  tin;  Fund’s  Shar(;.s?  Why  or 
why  not?  if  not,  should  the  Exchange’s 
rules  governing  sales  practices  he 
enhanced?  If  so,  in  what  wav(s)?  With 
respect  to  the  trading  of  the  Fund’s 
Shares  on  the  Exchange,  do  commenters 
believe  that  the  ])ro])o.sed  di.sclosure  of 
the  nature  of,  and  the  risks  of  investing 
in,  the  Shares  is  sufficient?  Why  or  whv 
not?  If  not.  should  the  Exchange  he 
r(;c]uired  to  enhance  its  di.sclosure 
relating  to  the  Shares?  If  so,  in  what 
way(s)  should  the  disclosure  he 
enhanced? 


■*'’'.Sc!i:li()n  l(l(l))(2)  ol  llu!  Act.  as  ainiMuliui  hy  llio 
.St!(airilii!s  Act  Ainoiulinonls  ol  1(17.').  I’ul)lii:  laiw 
(14-20  (|uiu!  4.  107!)).  "rants  llii;  Connnission 
ll(!xil)ilily  lo  (lotonnino  wlial  Ivpo  ol  prooonding — 
oitlior  oral  or  notico  and  opporliinily  Idr  wrillon 
coninnails — is  appropriatn  tor  considnralion  ol  a 
])arli(:ular  proposal  by  a  sdr-rof^ulatory 
or^ani/.ation.  Saa  .So(:nrili(!S  Act  Amondnionls  of 
107.').  .Sonalo  Comm,  on  ISankiii}',  Mousing  is  Urban 
Affairs.  .S.  Kop.  No.  7.').  (I4lb  Uoii"..  Isl  Snss.  :)() 
(107.')). 


2.  'I’he  Fund  states  that  the  OTCC 
down-and-in  put  ojitions  that  it  will 
write  may  ex])(;rience  greater 
di.scontinuity  in  jiricing  as  they 
approach  exjiiration,  especially  if  the 
underlying  equity  price  is  close  to  the 
harrier  level.  *'*  For  example,  in  the 
examiile  provided  by  the  Exchange 
described  above,  where  Stock  AlKi 
trades  at  .$.50  per  .share  at  the  start  of  the 
OO-day  period,  and  a  down-and-in  90- 
day  ])nt  option  is  written  at  an  30% 
harrier  (resulting  in  a  strike  price  of  .$.50 
per  share  and  a  harrier  price  of  .$40  per 
share),  as  the  price  of  .Stock  AI3(i  goes 
from  .$40  to  .$40.01,  the  value  of  the 
option  goes  from  .$10  to  .$().  Do 
commenters  believe  that  this 
discontinuous  payoff  structure  of  down- 
and-in  put  options  could  give  rise  to  the 
potential  for  manipulation?  Does  this 
tyjie  of  harrier  ojition  have  the  potential 
to  provide  an  incentive  for  someone 
who  has  a  jiosition  in  the  option  or  the 
Fund  to  manipulate  the  price  of  the 
underlying  stock  when  it  is  near  the 
knock-in  price  on  the  expiration  date? 
Why  or  why  not? 

3.  Do  commenters  believe  that  the 
market  for  ()T(]  down-and-in  jnit 
options  is  sufficiently  li(]iiid  and  that 
pricing  of  those  ojitions  is  sufficientlv 
transparent  for  investors  in  the  .Shares? 
Whv  or  why  not?  Do  commenters 
believe  that  investors  would  he  able  to 
accurately  value  such  option.s?  Whv  or 
why  not? 

4.  Do  commenters  believe  that  the 
mark(;t  for  ()3’(i  down-and-in  ])ut 
options  is  sufficiently  liejuid  and  that 
ja  icing  of  those  ojhions  is  sufficiently 
transparent  for  authorized  partieijjants 
and  market  makers  to  effectively 
arbitrage  the  OTC  market  and  the 
market  for  the  .Shares  through  the 
trading  day?  Why  or  why  not? 

.5.  The  Commission  understands  that 
some  market  makers  might  u.se  listed 
options  to  synthetically  replicate  down- 
and-in  ])ut  option.s  that  may  not  1)(; 
sufficiently  liquid  to  huv  and  sell 
intradav.  Do  commenters  believe  the 
rejjlication  of  down-and-in-jmt  options 
through  the  purchase  and  sale  of 
s])ecific  listed  ojjtions  would  he  an 
effective  way  for  market  makers  to 
arbitrage  the  value  of  a  down-and-in  put 
o])tion  against  the  j)rice  of  the  .Shares? 
Why  or  why  not? 

().  Are  there  other  methods  for 
authorized  partici])ants  or  market 
makers  to  hedge  the  market  risk  derived 
from  arhitraging  any  differences 
between  the  market  juice  of  the  .Shan;s 
and  the  exj^ected  NAV  i)er  Share  of  the 
Fund? 


Sur  Kof^islr.ilion  .Sl.nloinont.  mipra  nolo  H.  iit  3. 
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7.  Do  connnenters  believe  that  the 
ability  ofmarket  makers  and  authorizcul 
|)arti(;ij)ants  to  arbitrage  throughout  the 
day  will  he  sufficiently  robust  to  ensure 
that  prices  of  the  Shares  closely  track 
the  intraday  NAV  per  Share  of  the 
Fund?  An;  there  circumstances  in  which 
significant  premiums  or  discounts  could 
develo])? 

H.  Do  connnenters  believe  that  the 
third-])arty  model  that  would  he  used  to 
value  the  Fund’s  OTCi  down-and-in  put 
options  would  accurately  reflect  prices 
at  which  the  Fund  could  enter  into  new 
OTd  down-and-in  ])ut  o])tions  or 
unwind  existing  OTC  down-and-in  ind 
options?  Why  or  why  not?  Should  the 
Exchange  or  the  Fund  he  r(!(|uired  to 
|)rovide  further  disclosure  relating  to  the 
formula  and  iiKithodology  of  such  third- 
party  pricing  model?  Would  such 
disclosure  better  help  investors  to  j)rice 
the  OTG  down-and-in  jnit  o])tions  held 
by  the  Fund? 

!).  Are  there  any  characteristics 
unicpie  to  harrier  options  on  ecjuity 
.securities  that  would  make  them  more 
difficult  to  value  than  oi)tions  on  equity 
securities  without  a  harrier  feature?  If 
.so,  what  are  they  and  how  could  they 
potentially  impact  the  valuation? 

10.  Are  there  any  circumstances 
und(!r  which  the  nature  of  harrier 
o])tions  would  cause  market  makers  to 
widen  hid  and  offer  s])reads  for  the 
Shares?  For  example,  if  a  significant 
numher  of  comjKments  stocks  are  at  or 
near  a  20%  loss  a  few  days  before 
ex])iration  of  the  down-and-out-put 
o])tions,  would  market  makers  widen 
their  spreads  to  reflect  the  added 
uncertaintv? 

Comments  may  he  submitted  by  any 
of  the  following  methods: 

ElHclronic  (Joninwnts 

•  Use  the  Commission's  Internet 
comment  form  [http://\\'\\’n’.sec.gov/ 
rules/sro .shtml)-,  or 

•  Send  an  (unail  to  ru/e- 
coinnwnts@Sf;(:.gov.  Please  include  File 
Numher  SR-NYSEArca-2012-108  on 
the  subject  line. 

Paper  (jomnienis 

•  Send  pa})er  comments  in  trijilicate 
to  Elizabeth  M.  Murphy,  Secretary, 
.Securities  and  Exchange  Commission, 
100  F  .Street  NE.,  Washington,  DC. 
20.540-1000. 

All  submissions  .should  refer  to  File 
Numbers  .SR-NY.SEArca-2012-108. 
This  file  numher  shmdd  he  included  on 
the  subject  line  if  email  is  used.  To  help 
the  (Commission  jjrocess  and  review 
your  comments  more  efficiently,  please 
u.se  only  one  method.  The  (Commission 
will  j)ost  all  comments  on  the 
Commi.ssion’s  Internet  Web  site  (http:// 


n'U'U’.sec.gov/niles/sm.shtml).  Coj)i(!s  of 
the  suhmi.ssion.  all  suhse(]uent 
amendments,  all  written  .statements 
with  respect  to  the  proposal  rule 
change  that  are  fihul  with  the 
(Commission,  and  all  written 
communications  relating  to  the 
])ropos(Ml  rule  change  hijtween  the 
Commission  and  any  per.son,  other  than 
those  that  may  h(!  withludd  from  the 
])uhlic  in  accordance  with  the 
provisions  of  5  U..S.C.  552,  will  he 
available  for  Web  site  viewing  and 
printing  in  the  Commission’s  Public 
Reference  Room,  100  F  .Street  NE., 
Washington,  D(C  20540,  on  official 
husine.ss  days  between  the  hours  of 
10:00  a.m.  and  3:00  p.m.  Copies  of  such 
filings  akso  will  he  available  for 
inspection  and  copying  at  the  ])rincipal 
office  of  the  Exchange.  All  comments 
received  will  he  po.sted  without  change; 
the  (Commission  does  not  edit  personal 
identifying  information  from 
submissions.  You  should  submit  only 
information  that  you  wish  to  make 
available  publicly.  All  submissions 
should  refer  to  File  Numher  .SR-NY.SE 
Arca-2()1 2-108  and  should  he 
suhmittcul  on  or  before  l''ehruary  13, 
2013.  Rebuttal  comments  should  he 
submitted  by  February  27,  2013. 

l''or  th(!  (Coinniission.  l)v  tin;  llivision  ol 
'I'rading  and  Mark(;ls.  pursuant  to  didiigated 
aulliority.-'^ 

Kevin  M.  O’Neill, 

Deputy  Sccmtnry. 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68674;  File  No.  SR-  Phlx- 
2013-01] 

Self-Regulatory  Organizations; 
NASDAQ  OMX  PHLX  LLC;  Notice  of 
Filing  and  Immediate  Effectiveness  of 
Proposed  Rule  Change  Relating  to  Its 
Pricing  Schedule 

laiiuary  10,  201 3. 

Pursuant  to  Section  10(h)(1)  of  the 
Securities  Exi;hange  Act  of  1934 
(“Act”),'  and  Rule  19h-4  thereunder,^ 
notii:e  is  hereby  given  that  on  January  2, 
2013,  NA.SDAt^OMX  PHLX  LLC 
(“Phlx”  or  “Exchange”)  filed  with  the 
.Securities  and  Exchange  Commi.ssion 
(“.SECC”  or  “Commi.ssion”)  the  iirojiosed 
rule  change  as  described  in  Items  1,  II, 
and  III  below,  which  Items  have  been 
prepared  by  the  Exchange.  3’he 
(Commission  is  ]mhlishing  this  notice  to 

'^17  Cl'K  2()().:i()-:i(ii)(.'i7). 

'  15  ll..S.(;.  78s(l))(l). 

^  17  CKK  240.1  <lli-4. 


solicit  comments  on  the  pro])osed  rule 
change  from  interested  per.sons. 

I.  .Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Suhstam:e  of 
the  Proposed  Rule  (Change 

The  Exchange  to  amend  the 
Exchange’s  Pricing  .Schedule  at  .Section 
A.  entitled  “(Cii.stomer  Rebate  Program,” 
.Section  i  entitled  “Rebates  and  Fees  for 
Adding  and  Removing  Liipiiditv  in 
.Select  .Symbols,” ■'  .Section  11  entitled 
“Multijdy  Listed  Options  Fees”-*  and  at 
.Section  IV  entitled  “Other  Tran.saction 
Fees.”  .Specifically,  the  Exchange 
jirojjo.ses  to  amend  the  (Cii.stomer  Rebate 
Program.  .Select  .Symbols.'’  .Simple  and 
(Complex  Order"  fees  and  rebates,  the 
applicability  of  Payment  for  Order 
Flow’’  and  PIXL"  Pricing. 

The  text  of  the  jiropo.sed  rule  change 
is  provided  in  Exhibit  5.  The  text  of  the 
jiropo.sed  rule  change  is  also  available 
on  the  Exchange’s  Web  site  at  http:// 
nuHdaqomxphlx.cchwallstreet.com/,  at 
the  jirincijial  office  of  the  Exchange,  and 
at  the  (Commission’s  Public  Reference 
Room. 

II.  Self-Regulatory  Organization's 
.Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
(Change 

In  its  filing  with  the  (Commission,  the 
Exchange  included  .statements 
concerning  the  inirjiose  of  and  basis  for 

'’flu!  ri!l)iil(!s  ami  faa.s  in  .Snclion  I  applv  In  cnrtain 
.SnIncI  .Synil)nls  wliicli  am  lisind  in  .Snclinn  1  of  IIk; 

I’l  iciii”  .Sclualulo. 

''rim  pri(:inj>  in  .Snclion  II  includo.s  nplions 
nvcnivin”  (!(|uilii!s.  mTs.  KTNs  iind  indnxo.s  which 
am  Ntnltiplv  Listed. 

''■|  lm  .SnIocI  .Synihnls  am  listed  in  .Section  I  of  llu; 
I’riciiif’  .Schedule. 

Complex  Order  is  anv  order  involving  the 
simidlaneous  purchase  and/or  sale  of  two  or  more 
different  o|)tions  series  in  the  same  underlviiif; 
security,  priced  at  a  net  deliit  or  credit  based  on  the 
relative  prices  of  the  individual  comiionents.  for  the 
same  account.  Idr  the  purpo.se  of  executiii};  a 
partic:ular  investment  strategy.  Furthermore,  a 
Complex  Order  can  also  he  a  stock-option  order, 
which  is  an  order  to  buy  or  sell  a  staled  numhitr 
of  units  of  an  underIving  stock  or  exchange-traded 
fund  ("LTF")  coupled  with  the  purchase  or  .sale  of 
options  conlracl(s).  .See  Fxf:hange  Rule  1081). 
Commentarv  .08(a)(i). 

^The  I’avmenI  for  Order  Flow  program  started  on 
Inly  I.  2005  as  a  |)ilol  and  after  a  series  of  orders 
(!Xlending  the  pilot  became  effective  on  April  2t). 
2012.  .See  .Si!curilies  Fxchange  Act  Release  .No. 

521 14  duly  22.  2005).  70  FR  44i:i8  (August  1.  2005) 
(.SR-l’hlx-2005-44):  57851  (May  22.  2008).  7:i  FR 
:i1  177  (Mav  20.  2008)  (.SR-l’hlx-2008-:i8):  55801 
dune  1 1. 2007).  72  FR  :i:i:i271  ()une  15.  2007)  (SR- 
l’hlx-2007-:i0):  5:t754  (Mav  :i.  2000).  71  FR  27.101 
(Mav  10.  2000)  (.SR-l’hlx-200li-25):  5:i078  ()auuary 
0.  2000).  71  FR  2280  danuary  Li.  2000)  (.SR-I’hlx- 
200.5-88):  52508  (October  0.  2005).  70  FR  00120 
(October  14.  2005)  (.SR-l’hlx-200.5-.58):  and  50841 
(April  20.  2000).  74  FR  210:i5  (May  0.  2000)  (SR- 
l’hlx-200!)-:i8). 

"I’lXI.  is  the  Fixchangcr's  price  imjirovemeni 
mechanism  known  as  Price  lin|)rovemenl  XL  or 
d’lXL'^^').  .See  Rule  1080(n). 
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the  j)n)|)()se(i  rule  change  and  discussed 
any  comments  it  receiviul  on  the 
proposed  rule  clumge.  'I'lie  text  of  these 
statements  may  he  (ixamimul  at  tlie 
l)laces  sjnicified  in  Item  lY  Ixdow.  The 
Fxchange  lias  prepared  snmmaries,  set 
forth  in  sections  A,  H.  and  helow,  of 
the  most  significant  aspects  of  such 
.statements. 

A.  Salf-IiHgiildtorv  ()rg(ini/.(it ion’s 
Sloionunit  of  t ho  Pnrposo  of.  and 
Statntorv  Ihisis  for,  tho  Pvoposod  Halo 
C'.bango 

1.  Purpose 

The  jmrpose  of  the  jiroposed  rule 
change  is  to  accomjilish  various 
objectives.  First,  the  Exchange  jirojioses 
to  amend  the  (aistomer  Rehate  Program 
to  incentivize  market  participants  to 
increase  the  amount  of  Cu.stomer  order 
fiow  they  tran.sact  on  the  Exchange. 
I'owards  this  end,  the  Exchange 
propo.ses  the  addition  of  Category  D  to 


the  (Instomer  Rehate  Program  relating  to 
Cnstomm'  Simple  Orders  in  Select 
Symhols.  'I’he  Exchange  also  propo.ses  to 
offer  certain  credits  wIkmi  an  order, 
which  is  siMit  to  the  Exchange,  is  routed 
to  an  away  market.  Second,  the 
I'Achauge  ])roposes  to  remove  ccatain 
Select  Symhols  from  Section  I  and 
inst(!ad  assess  tin;  fees  and  offer  cajis  as 
specified  in  Section  II  of  the  Pricing 
Schedidc!.  The  Exchange  hcdieves  that 
the  juicing  in  Section  ll,  coujiled  with 
the  jirojio.sed  enhancements  to  the 
C.ustomer  Rebate  Program  mav 
emxmrage  an  incniase  in  (’.ustomer 
transactions  in  those  symhols.  'fliird, 
the  Exchange  in’ojioses  to  amend  the 
Section  I  jiricing  in  Simjile  and 
(xmijilex  Orders  and  PIXL  Pricing  to 
also  encourage  additional  Customer 
order  fiow  by  not  assessing  fees  to 
Customers.  The  Exchange  jirojioses  to 
lower  the  Simjile  Order  Finis  for 
Removing  Liijuidity  and  certain  PIXE 
Pricing  to  encourage  additional  Simjile 


Order  transactions.  I'ourth.  the 
I'Achange  jirojioses  to  increase  the 
Simjile  Order  Fees  for  Adding  l-iijuidity, 
adojit  (nimjilex  Order  Fees  for  Adding 
Liquidity  and  increase  certain  Comjilex 
Orders  Fees  for  Removing  Liquidity  to 
jiermit  the  Exchange  to  offer  additional 
rebates  in  the  Customer  Rebate  Program 
in  Section  A.  Fifth,  the  Exchange 
jirojio.ses  to  lower  the  Comjilex  Order 
Sjiecialist  and  Market  Fees  for 
Removing  Licjnidity  in  Select  Symhols, 
as  well  as  auctions  and  ojienings,  and 
amend  the  ajijilicahility  of  Payment  for 
Order  Flow  Fee  for  Select  Symhols  and 
broadcast  messages  to  encourage  greater 
Clustomer  order  interaction  on  the 
Exchange. 

(aistomer  Rebate  Program 

The  Exchange  is  jirojiosing  to  amend 
its  Customer  Rebate  Program  in  Section 
A  of  the  Pricing  Schedule,  (airrentlv. 
the  Exchange  has  a  four-tiered  Customer 
Rebate  Program  as  follows: 


Rebate  per  contract  categories 

Average  daily  volume  threshold 

Category 

A 

Category 

B 

Category 

C 

0  to  49,999  contracts  in  a  month  . 

$0.00 

$0.00 

$0.00 

50,000  to  99,999  contracts  in  a  month  . 

0.07 

0.10 

0.00 

100,000  to  274,999  contracts  in  a  month  . 

0.10 

0.14 

0.05 

over  275,000  contracts  in  a  month  . 

0.12 

0.15 

0.06 

(a)  (dianges  to  the  Tiers  and  Rebate 
Rates 

At  this  time,  the  Exchange  jirojioses  to 
reduce  the  (ai.stomer  Rebate  Program  to 
a  three-tiered  rebate  structure.  The 
Exchange  jirojioses  to  amend  Tier  1 
which  is  currently  0  to  49,999  contracts 
in  a  month  to  0  to  99.999  contracts  in 
a  month.  The  Exchange  is  not  jirojiosing 
to  amend  the  rebate  rates  in  (Categories 
A.  13  or  C  for  Tier  1.  Those  rebates  will 
remain  at  SO. 00  jier  contract.  Next,  the 
Exchange  is  jirojiosing  to  amend  Tier  2 
which  is  cnrrentlv  50,000  to  99,999 
contracts  in  a  month  to  100.000  to 
349,999  contracts  in  a  month.  The 
Exchange  jirojioses  to  amend  the  'Pier  2 
rate  in  (Category  A  from  SO. 07  to  SO. 10 
jier  contract.  The  Exchange  jirojioses  to 
amend  the  Tier  2  rate  in  (Category  13 


from  .SO. 10  to  SO. 12  per  contract.  The 
Exchange  jirojioses  to  amend  the  Tier  2 
rate  in  (Category  (C  from  .SO. 00  to  SO. 13 
Jier  contract.  The  Exchange  jirojio.ses  to 
eliminate  Tier  3  which  is  currently 
100.000  to  274,‘)99  contracts  in  a  ' 
month.’*  The  Exchange  jirojioses  to 
amend  current  Tier  4  which  awards 
rebates  over  275,000  contracts  in  a 
month  and  rename  it  Tier  3  and  award 
rebates  over  350,000  contracts  in  a 
month.  The  Exchange  jirojioses  to 
amend  the  new  Tier  3  rate  in  (Category 
A  from  .SO. 12  to  .SO. 15  jier  contract.  Tlie 
Exchange  would  not  amend  the  'Pier  3 
rate  in  (Category  13.  'Phe  Exchange 
jirojioses  to  amend  the  Tier  3  rate  in 
Category  (C  from  SO.Oti  to  .S0.15  jier 
contract.  The  Exchange  is  not  jirojiosing 
to  amend  the  tyjies  of  orders  that  qualify 
for  (Categories  A,  13  or  (C. 


'Phe  Exchange  also  jirojioses  to  add 
another  (Category  of  orders  eligible  for 
rebates  entitled  “(Category  D.”  This  new 
category  would  jiay  rebates  to  memliers 
executing  electronically-delivered 
(Customer  Simjile  Orders  in  Select 
Symhols  in  Section  1.  ALso,  the  rebate 
would  he  jiaid  on  PIXL  Orders  in 
Section  1  .symbols  that  execute  again.st 
non-initiating  Order  interest."  The 
Exchange  jirojioses  to  jiay  the  following 
Category  D  rebates:  no  rebate  for  'Pier  1 , 
a  SO. 05  Jier  contract  rebate  for  Tier  2  and 
a  .$0.07  Jier  contract  rebate  for  Tier  3. 

3’he  Exchange  also  jirojioses  to  add  the 
words  “Tier  1.”  “Tier  2,”  and  “Tier  3” 
to  the  Pricing  Schedule  to  further  clarify 
the  tiers.  'Phe  jirojio.sed  C.ustomer  Rebate 
Program  would  he  as  follows: 


Average  daily  volume  threshold 

Rebate  per  contract  categories 

Category 

A 

Category 

B 

Category 

C 

Category 

D 

Tier  1:  0  to  99,999  contracts  in  a  month  . 

$0.00 

$0.00 

$0.00 

$0.00 

‘‘CurnMilty.  't'inr  .S  jiavs  llio  tbilowiiig  rctiatcs:  A 
(bl(!g()rv  A  of  .SO.IO  |)(;r  contract,  a  Catcigorv 

U  n!t)at<!  ot  .S0.14  per  contract  and  a  Category  (; 
r<!t)ate  of  SD.O.S  per  contract. 


'"'I'Ik!  lixcliange  note.s  ttiat  it  will  (;valnale  the 
tiers  monthly  and  may  lih;  modifications  to  tin;  tiers 
periodically  depending  on  market  conditions. 


' '  This  ap|)lication  of  the;  Category  I)  r(!hat(!  to 
I’lXl.  (Irders  is  similar  to  the  lairrent  a|)|)lication  of 
the  Cat(!gory  A  rehate  to  I’lXl.  Orders. 
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Average  daily  volume  threshold 

Rebate  per  contract  categories 

-- 

Category  Category 

A  B 

Category 

C 

Category 

•  uu.uuu  lo  jAy.yyg  contracts  in  a  month 
■  over  350,000  contracts  in  a  month  . 

0.10  0.12 

015  0.15 

0.13 

0.15 

0.05 

0.07 

,u  /average  iJailv  Voluine 

(-alculation 

(.iimaitly,  iho  Excliaiigo  calculates 
Average  Ilaily  Voluiiie  'rhreshold  l)v 
UMalingCaistonier  volume  iu  Mullipiv 
Eisted  Options  (including  Select 
Symbols)  that  are  electronicallv- 
(lolivered  and  executed,  except  volume 
ii^ssociated  with  the  following:  (i) 
blectronically-delivered  and  executed 
Uistomer  Simjile  Orders  in  Select 
Symbols  that  remove  li(]uiditv:  and  (ii) 
e  ectronic  Qualified  Contingent  Cross 
Oiders  (  CJX,  Orders").'^  as  defined  in 
exchange  Rule  108()(o)  (“Threshold 
Volume").  Rebates  are  paid  on 
Ihnjsliold  V^oluino. 

I  he  Exchange  jiroposes  to  amend  the 
Aveiage  Daily  Volume  Calculation  hv 

Oimmating  Customer  volume  in 

Multiply-Listed  Options  that  are 
ulectronically-delivered  and  executed 
except  for  volume  a.ssociated  with 
olectronically-delivered  and  executed 
Simple  Orders  in  Select  Svmhols  that 
remove  luinidity.  The  Exchange  is 
projiosing  to  amend  the  Average  Dailv 
\  ohnne  by  eliminating  the  exclusion  of 
llie  electronically-delivered  and 
executed  Customer  Sinijile  Orders  in 

•P,  liquiditv. 

I  he  qcx.  Orders  would  he  the  onlv  ' 
excejition  when  calculating  Customer 
volume  in  Multijily-Listed  Options  that 
are  electronically-delivered  in  the 
Average  Daily  Volume  Threshold 
calculation. 

(e)  Credit  for  Member  Qualifving  for 
Her  2  and  Rebates 

I  he  Exchange  jnoposes  to  reduce 
Routing  Fees  in  Section  V  of  the 
Exchange’s  Pricing  Schedule  for 

A  QCC  Or, lor  is  compriso,!  „l  „nlor  l„  l,uv 

>1  .si.ll  .,1  Itjiisl  looo  (.ontnicls  lli;i(  is  itkinlili,-,!  os 
oiiij.  p.iri  of  ii  (iiiiilifiod  coiilinKonl  lr;i(l(!,  os  Ih.ii 
tiMin  IS  (lolin(!,l  in  Kulo  l(m()(„)(;i).  ,:„iip),.f|  „.i,| 

(.on  ro-sKi,,  ordor  t„  |,uv  „r  soli  on  ocpiol  nunil„.r  <il 
'■■'>!''-'(...ls.  hoQCCOrilornn.sl  l.o  o.xo,:nl,Hl  o,  i. 

NHBO  )  ond  1,0  ro|o<:lod  ito  Cuslnnior  ordor  is 
laslinj^  on  11,0  !•  xdioi.f-o  hook  ol  Iho  so, no  piioo.  A 
Q(.(.  Oixiorsholl  only  ho  suinniiiod  olo,.l,„ni,.o|lv 
hoin  oil  Iho  lloor  to  U,,,  l*ni,x  XI.  II  .Svslon,  Sec 
Kill,,  UIHOlo).  .S',,v„/s„.So,:,n  itios  Kxtdionno  A,  I 

to yslohlisi,  o  qcc  0,.,|or  ,o  rocdlitot!,  Iho  l!xo,..d!;^^^^ 

Coniinuo,,!  iVodos 

Q  -l.s  )  Ihol  solisfv  Iho  ro(|uii-oinonls  ol  Iho  Irodo 

(.llS,Si<In  NMSr’"^  I 

"QCC  Oidors  0,0  oxdiidod  lodoy.  i 


memher  organizations  that  (|ualifv  for 
her  2  or  I  ler  .3  ol  the  Customer  Rebate 
1  rogniiii.  Siiecificidly.  n,,.  Exchange 
pn.po.se.s  lo  credit  member  organizations 

that  (lualify  for  either  a  Tier  2  or  Tier  .3 
reflate  with  a  credit  of  .$0.04  ])er 
cuutract.  which  credit  would  he  applied 

’  V  ,.ni  I’ues.a.s  specified  in  Section 
\  of  the  Pricing  Schedule,  when  a 

NASDAQ 
tJptions")  or  the 
NASDAQ  Options  Market  l.LC 

organizations  that 
qualify  for  either  a  Tier  2  or  Tier  3 

rebate  would  he  entitled  to  receive  a 
.SO.IO  per  contract  credit,  which  credit 
would  he  ap])lied  to  Routing  Fees 
Nieci bed  in  Section  V  of  the  Pricing 
I  f-hedule,  when  a  Customer  order  is 
routed  to  an  away  market  other  than  13X 
Opt  ions  or  NOM. 

I  he  Exchange  believes  that  the 
proposed  amendments  to  the  Customer 
Koliate  1  rogram,  including  the  credit 
proposed  for  Routing  Fees,  would 
further  mcenlivize  memhers  to  transact 
jAKstomer  orders  on  the  Exchange.  The 
Exchange  believes  the  jiroposed 
amendments  will  attract  additional 
Cai.stomer  order  flow  to  the  Exchange  for 
»*«-  Ix’uefit  of  all  market  |iarticipants. 
Section  1  Amendments 
(a)  Select  Symbols 

1  he  Exchange  displavs  a  list  of  Select 
hymbols  in  its  Pricing  Schedule  at 

Suction  L  vvhich  .synihols  are  subject  to  ' 

the  rebates  and  fees  in  that  .section.  The  ’ 
bxctiange  is  projiosing  to  delete  the  i 

folfowing  symbols  from  the  list  of  Select  ! 
Symbols  in  Section  I  of  the  I’ricing  1 

(  ARNA  ),  Alcoa,  Inc.  (“AA"),  f 

Advanced  Micro  Devices,  Inc.  ("AMD”)  ^ 

Ca.sco  .Sy.stems,  Inc.  (“CSCO”),  SPDR  ’  ^ 

DOW  Jones  Industrial  Average  (“DIA”1 
iShares  MSCl  EAFE  Index  Fund  1 

LfA  ),  iShares  MSOl  Brazil  Index 
’  und  ("EWZ").  Ford  Motor  Co.  (“F") 

•  l^ull  3x  Shares  I', 

m  I’iuancial  Bear 

3X  Share.s  (  PAZ"),  iShares  FTSE  fihina  T, 
2a  Index  !•  und  (“FXl").  Market  Vectors  -St 
U)ld  Miners  l-TF  (“CDX”),  Cieneral 
Electric  Companv  (“CE”),  Intel 
Corjmration  (“IN'rC”).  Nokia 
Corjioration  (“NOK"),  Oracle 
p' (“nRC.’L").  Pfi;,or.  Inc. 

P-P  Limited  I’’’ 

(  RIMM  ),  ProShares  UltraShort  St4P  nJ 


I  eiki  J.  iShares  Silver  Trust  ("SI  V”) 

s  I-nrrn Year  'Freasurv 
(  1  b  I  ).  iShares  Barclavs  20  Year 

I  ^  ^“YZA”),  United 

5 ‘‘  Bs  Natural  (kis  ("UNO").  United 

S  ate.s  Oil  (“USO").  Vale  S.A.  ("VALE”) 
e'.vvv  I^Yitures  ETN 

.‘x/J.M  o  Yuf'zun  Communications  Inc 
(  ^  Z  ).  SPDR  Select  Sector  Fund— 

p  “Tp. 

Fund  (  XLI  )  and  Yahoo!  Inc. 

(•ATIOO”)  (collectivelv.  "Projmsed 
De  eted  Symbols”).  The.se  Proijosed 
eleted  Symbols  would  he  subject  to  the 

fuu.s  fee  caps  an(lrelate(l(li.scount.sin 

S(H:tion  II  of  the  Pricing  Schedule 
ontitled  “Multi])ly  Li.sted  Ojitions  Fees  ” 
liu  Lxc:hange  believes  that  bv  a.s.se.ssing 
llu)  1  rojiosed  Deleted  Svmbols  the 
pricing  m  Section  II  of  the  Pricine 
Schedule  the  Exchange  will  attract  order 
now  to  the  Ijxchange. 

(b)  Simple  Orders 

The  Exchange  jiroposes  to  amend  the 
.Sinijile  Order  rebates  and  fee.s  in 
Section  I,  Part  A  of  the  Pricing 
Suhedule.  Currently,  the  Exchange  jiavs 
the  following  Snnjile  Order  Rebates  fiir 
Adding  Li(|uidity:  Customer  .$().2()  per 
uoniract.  Sjiecialisl  '■»  and  Market 
Makoris,S0  23  p,„.,..„„|,,„:,. 

nr.ik«,.-,)i,a  or  roc:oivo  no  rohalo  and 
J  lotessional  "■  receives  a  50.23  ikt 
uontracl  rebate.  The  Exchange  proposes 
to  not  |)ay  a  (.iistomer  or  Professional 

Marki.t  Maker  rebate  from  $0.23  to  .50.20 
per  contract,  hou'ever  the  Exchange 
would  only  jiay  a  Specialist  or  Market 

Maker  Rebate  for  Adding  Liijuiditv  in 

Simple  Orders  if  the  Sjiecialist  or" 

Market  Maker  is  contra  to  a  Sjiecialist, 
M.irket  Maker.  Firm.  Broker-Dealer  or 
1  rofessional.  hi  other  u'ords  the 


A  ••S,„M:i„|isf  is  Hx,:t,„„f.„ 

Krail!!)!  lo  Kul„ 

■r,.' ’  ''>Ull<l(!S  K(,<>isl(!l„,|  On|i„|,s 
I  ...lors  (K„„  HU4(l,)(i)  „n,|  (ii)).  ,,),),), 

( .1111, no  Q„(,|„  |rii(|(.is  (.sc-  Kill,,  l(ll4(l))(ii)(A)) 

loiiTiim^^^^ 

nSf  ■  >"■,>  n.„,  k„l 

;:’TI«o  t.,nn  ••I>r„l„ssi„„ar'  „„v  ,,„rs„„  „r 

'.n  I  (ii  IJ  '  “.'’'■'’‘"’''•''■‘lofl.ir  in  s,„.uriti„s. 

•in  I  (11)  ),la,;,,s  ,ii(,r„  than  a<i()  „r,|,,rs  i„  |isi,.(| 

(•plions  day  on  avnias,,  during  a  oalnndar  nuinlli 
or  Its  ou  11  111, noil, :ial  a,:,:onni(,s).  .SV,,-  Knl,. 
1()00(I,)(14). 
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SDiH-.ialist  or  Market  Maker  would  not  toes 
n'eeive  a  Simple  Order  Rebate  for  addi 

Adding  Liquidity  if  they  are  contra  to  a  ni  th 
Customer  and  instead  would  be  ania 

assessiut  the  Simple  Order  1-ee  for  ^ 

Adding  Liquidity,  which  wdl  he 
discussed  below.  The  Rebate  lor  Adding  II 
Liquidity  for  Customer.  RroUir-Dealer.  Con 

1-irm  and  Professional  would  he  marked  Siu.t 
"N/A”  as  those  market  participants  1  lu- 

would  he  assessed  a  Pee  for  Adding  tolli 

Liquidity  to  he  discussed  below.  In  Adi 

addition,  the  Exchange  propo.ses  to  adit  .SO.. 

a  note  to  the  Pricing  Schednle  Ma 

indicating  the  ahoye  exception  to  the  am 

payment  of  the  Spec.ialist  and  Market  coi 
Maker  Rebate  for  Adding  Liquidity  in  elii 
Simple  Orders. 

Currently,  the  Exchange  assesses  the  Cm 
following  Simple  Order  Fees  for  Adding  Or 
Liquidity:  Customer.  Specialist.  Ni: 

Professional  and  Market  Maker  jiay  no  Cc 

fee  a  Firm  and  Broker-Dealer  pay  S0.05  Lii 
per  contract.  The  Exchange  projiDses  to  eli 
amend  the  Simple  Order  Fees  lor  Rt 

Adding  Liquidity  as  follows:  a  C.ustomer  r, 
would  continue  to  not  he  assessed  p; 

howeyer  instead  of  "N/A”  the  Exc.hange  re 
would  reflec.t  the  fee  as  "SO.OO”  on  the 
Pricing  Sc.hedule.  A  Sjiec.ialist  and  C; 

Market  Maker  would  he  assessed  a  SO. 10  ] 

i)er  c.ontract  Simple  Order  Fee  lor  r 

Adding  Liquidity,  hut  only  when  contra 
to  a  Customer  order.  If  the  Spec.ialist  or  p 
Market  Maker  is  contra  to  a  Specialist.  ., 
Market  Maker.  Firm.  Broker-Dealer  or  , 
Professional,  then  the  Spec.ialist  or 
Market  Maker  would  he  entitled  to  the  j 
.Simple  Order  Rebate  for  Adding  j 

Liquidity.  ....  ,i  1 

As  exiilained  ahoye,  .Specialists  and  ^ 
Market  Makers  rec.eiye  a  Rebate  for  l 

Adding  Liquidity  when  contra  to  a  , 

Specialist,  Market  Maker.  Firm.  Broker- 
Dealer  and  Professional.  The  Firm  and 
Broker-Dealer  Fees  for  Adding  Liquidity 
would  he  increased  from  S().05  to  .S0.45 
per  contract.  A  Professional  would  lie 
assessed  .S().4.5  per  contract  inirsuant  to 
this  proposal  as  t;ompared  to  no  lee. 

Currently  the  Exc.hange  assesses  the 
following  .Sinqile  Orders  Fees  lor 

Remoying  Liquidity:  A  (mstomer  IS 

assessed  .S().4:i  per  c.ontrac.t.  a  .Siiec.ialist, 
Market  Maker,  Idrin.  Broker-Dealer  and 
Professional  are  assessed  .SO. 45  per 
contract.  The  Exchange  jiroposes  to 
dec.rease  the  Customer  Fee  for  Remoymg 
Liquidity  from  .$0.4:1  to  .SO.OO  jier 
contract:  The  Exchange  also  proposes  to 
decrease  the  .Spec.iali.st.  Market  Maker, 
Firm.  Broker-Dealer  and  Professional 
fees  from  S0.45  to  S0.44  per  contrac.t. 

The  Exc.hange  helieyes  that  ilecreasing 
certain  Simple  Order  lees  will 
incentivize  market  particijiants  to  send 
order  flow  to  the  Exc.hange,  particularly 
Customer  order  flow.  In  addition,  the 
Exchange  helieyes  that  the  increased 


fees  would  allow  the  Exchange  to  oiler  elec 
additional  Customer  rebates  as  proposed  pii» 
in  the  Customer  Rebate  Program  to  Knn 

attract  liquidity  to  the  Exc.hange. 

(c)  Complex  Orders  Oril 

The  Exchange  proiioses  to  amend  the  exc 
Comiilex  Order  rebates  and  fees  in  <)>  “ 

Sec.tion  1.  Part  B  of  the  Pric.ing  Sc.hedule.  ass 

The  Exc.hange  currently  pays  the 

following  Ckimplex  Order  Rebates  lor  a 
Adding  Liquidity:  a  Customer  is  paid 
.S0.:i2  per  c.ontract  and  Spec.ialists. 

Market  Makers.  1-irms,  Broker-Dealers  v 

and  Professionals  are  paid  SO.IO  per  ^  - 

contract.  The  Exc.hange  proposes  to  < 

eliminate  the  Rebates  for  Adding  _ 

Liquidity  in  Complex  Orders.  Cairrently.  ‘ 
Customers  are  paid  a  .$0.0(1  Complex 
Order  Rebate  for  Removing  Liquidity. 

No  other  market  partic.ipant  is  paid  a  ' 

Complex  Order  Rebate  for  Removing  1 
Liquidity.  The  Exchange  pro])ose.s^  to  ^ 

eliminate  the  Customer  Complex  Order  j 

Rebate  for  Removing  Liquidity.  1  he 
f  Exchange’s  iiroiiosal  would  therelore 

]iav  no  rebates  in  .Section  1.  Part  B  with  ' 
-  respec.t  to  Conqilex  Orders. 

The  Exchange  proposes  to  ailojit  a 
C^omplex  Order  kee  tor  Adding 
”  Liquidity  of  .$0.10  pm’  c.ontract  that  will 

he  applic.ahle  to  Specialists,  Market  ^ 

Makers.  Firms.  Broker-Dealers  and  ^ 

Professionals.  Customers  would  not  he  ^ 

assessed  a  Conqilex  Order  I’ee  lor 
Adding  Liquidity. 

The  Exchange  c.urrently  assesses  the 
following  Complex  Order  Fees  lor 
Remoying  Liquidity:  $0.:i0  per  c.ontract 
for  Specialists,  Market  Makers.  Firms. 
Broker-Dealers  and  Professionals. 
Customers  are  not  asses.sed  a  Qmqilex 
Order  Fee  for  Removing  Liquidity.  '1  he 
r  Exchange  is  pro])osing  to  decrease  the 
!  Specialist  and  Market  Maker  (kinqilex 
''''  Order  Fees  for  Removing  Liquidity  trom 
.$().:i9  to  .$0.25  iier  c.ontract.  The 
,  Exchange  priqioses  to  increase  the 
“  Complex  Order  Fees  for  Removing 

Liiiniditv  for  Firms,  Broker-Dealers  and 
Professionals  from  .$().:19  to  .$0.50  per 
contract.  A  Customer  would  continue  to 
not  he  assessed  a  Complex  Order  Fee  lor 
’  Removing  Liquidity.  '1  he  Exchange  is 
proposing  to  decrease  certain  tees  to 
incentivize  market  parlic.ijiants  to 
transact  Complex  Orders  on  the 
^  Exchange  and  the  Exchange  is 

liroposing  to  inc.rease  certain  lees  in 
:  order  that  it  may  oiler  additional  rebates 

in  the  Customer  Rebate  Program  as 
I  desc.rihed  herein. 


electronic  auction  and  the  opening 
process  the  Conqilex  Order  Rebate  tor 
Removing  Liquidity.  Cu.stomer 
exec.ntions  that  occur  as  part  ot  a  non- 
Conqilex  aiic.tion  "*  are  paid  the  Simple 
Order  Rebate  for  Removing  Liquidity, 
except  when  contra  to  another  Customer 
order.  Today,  the  Exchange  does  not 
assess  a  Fee  for  Removing  Liquidity  tor 
transactions  that  occur  either  as  jiart  ol 
a  Complex  electronic,  auction  or  a  non- 
C'.oniplex  electronic  auction. 

The  Exchange  iiroposes  to  no  longer 
,)av  rebates  for  Customer  executions  that 
occur  as  part  of  a  Conqilex  elec.tronic 
auction,  the  opening  iiroc.ess  or  a 
Conqilex  Order  or  a  non-(”.onqilex 
auction.  In  addition,  the  Exi.hangi. 
would  not  assess  any  tees  fin 
transactions  that  iic.cnr  as  jiart  ol  a 
Conijilex  electronic,  auc.tion,  the  iqiemng 
jiroc.ess  or  a  non-Conqilex  electronic 

auction,  as  is  the  case  today  for 

Customer  orders.  The  Exchange  heheves 
that  assessing  no  fees  and  paying  no 
rebates  for  transactions  exec.uted  during 
certain  auctions  and  the  iqiening 
iirocess  would  henelit  market 
jiartic.ijiants.  While  no  rehates  would  he 
jiaiil,  there  would  also  he  no  fees 

'''(hin-ently,  the  .Sjiecialists  and  Market 
Makers  jiay  the  .Sinqile  Order  Fee  lor 
Removing  Liquidity  during  the  opening 
the  jirocess.  The  Exchange  jirojiiises  to 
assess  Sjiec.ialists  and  Market  Makers 

the  Sinijile  Order  kee  lor  Adding 

Liquidity  if  contra  to  a  Customer  during 
the  iqiening  jiroc.ess.  Specialists  and 
’  Market  Makers  will  c.ontinue  to  jiay  tlie 
.Sinqile  Order  Fee  lor  Removing 
Liquiditv  during  the  iqiening  the 
jiroc.ess  if  c.ontra  to  a  Sjiec.ialist ,  Market 
''  Maker,  Firm,  Broker-Dealer  or 
Professional. 


(d)  Conqilex  Anc.tions,  Non-Complex 
Auctions  and  the  Ojiening  Process 

Today  the  Exchange  jiays  market 
jiarticijiants  for  Customer  executions 
that  occur  as  jiart  ol  a  (xinijilex 


(e)  Payment  for  Order  Flow  Fees 
Currentlv,  Payment  for  Order  Flow 
Fees  are  not  coUected  on  transactions  in 

i^AComnliix  oliictronic  auclion  includes.  Inil  is 
not  liinilod  to.  llui  C.oiiildt'i:  >dvo  .XiicUon 

(•■i;oi.;\").  .  ,  ,  .1 

m  A  non-Complox  oloctronic  auction  includos  tho 
Quota  lixhaust  auction  and.  lor  pnriiosos  ot  tliusc 
reus.  Ilia  onanin»  procass. 

ai'rlia  Pavinant  lor  Ordar  Flow  ("I’FOF  )  I’ro^rani 
assassas  Idas  lo  Spacialisis  and  Markat  Makars 
rasultin”  Iroin  liusloinar  orders  C  IM'OF  Fans  ).  ha 
Pl'OF'  leas  ara  availahia  to  ha  dishursad  hy  Ilia 
lixchaiwa  according  lo  lha  instructions  ol  tha 
.Snacialist  or  Markal  Makar  to  ordar  How  providais 
who  ara  inamhars  or  maniliar  orj>ani/.at\ons  who 
suhinil.  as  a--ant.  Custoinar  ordars  to  lha  F.xchansa 
Ihroimh  a  inainhar  or  inainhar  organization  who  is 
acting  as  agant  lor  thosa  custoniar  ordars.  .Any 
uxcass  I’FOF  hinds  hillad  hut  not  ulilizad  hy  tha 
.Spacialist  or  Markal  Makar  ara  carriad  lorwanl 
uiilass  lha  .Spacialist  or  Market  Makar  alac  s  to  have 
those  lunds  rahatad  on  a  pro  rata  basis,  rallac.lad  <is 
a  credit  on  tha  nionthlv  invoices.  At  the  and  ol  a.K.h 
calendar  (luartar.  lha  Fxcdianga  calculates  tha 

('.onlinmul 
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Select  Syml)i)ls.“"  The  Excliange  is  ! 

proposing  to  amend  the  Pricing  | 

Schednle  to  collect  Payment  for  Order 
Flow  Tmes  on  transactions  in  Select 
Syml)ols.  except  when  a  Specialist  or 
Market  Maker  is  assessed  the  Simple 
Order  Fee  for  Removing  Ficpiiclity,  in 
which  case  the  Payment  for  Order  Idow 
fees  wonld  not  a])])ly.  Ihe  Exchange 
Indieves  that  assessing  Paynumt  tor 
Order  Flow  Fees  on  Select  Symbols, 
similar  to  other  Midtiply  Listed 
Symbols,  except  when  a  Specialist  or 
Market  Maker  is  assessed  the  Simple 
Order  Fee  for  Removing  Li(inidity 
wonld  attract  additional  Customer  order 
now  to  the  Exchange. 

The  Exchange  also  jjroposes  to  make 
a  technical  amendment  in  Section  11  ot 
the  Pricing  Schedule  to  amend  the 
Pricing  Schednle  to  change  the  term 
“Single  contra-side”  in  Part  B  of  Section 
11  c)f  the  Pricnng  Schednle  to  "Simple 
Order”  for  consistency  in  use  of  its 
terms. 

(f)  Order  Exposure  Alert 

The  Exchange  recmitly  fihal  to  amend 
Rule  lOHOfm]  to  provide  for  the 
broadcast  of  certain  orders  that  are  c)n 
the  Phlx  Book.^'  The  Exchange 
proposcul  to  broadcast  orders  on  the 
Phlx  Book  bv  issuing  order  exposure 
alerts  to  all  Phlx  XL  11  participants 
and  market  ))artici])ants  that  subscribe 
to  certain  data  feeds.  The  Exchange 
])roj)oses  to  specify  in  Section  11  ol  its 
Pricing  S(;hedule  that  no  Payment  toi 
Order  Flow  Fees  wonld  h(?  assessed  on 
transactions  which  execute  against  an 
order  for  which  the  Excdiange  broadcast 
an  order  exposure  alert  in  Penny  Pilot 
Options,  including  Select  Symbols.  By 
eliminating  Payment  for  Order  Flow 
Fees  the  Exchange  desires  to  s])ur 
Sjjecialists  and  Market  Makers  to 
transact  against  orders  that  triggered  tin 
hroadc.ast  message. 


Section  IV  Amendments 


iinioiint  ol'oxco.ss  luiuls  IVoin  the  pnivioiis  ciuarter 
and  siil)si!ciiii!ntly  loliales  excess  fuiuls  on  a  ijro-rata 
basis  to  tlie  applicaljle  Specialist  or  Market  Maker 
who  paid  into  that  (lool  of  funds. 

-"Tlie  .Selix'.t  Syinhols  an;  listed  in  Section  1  ol 
the  I’l  itane  Schc^dule. 

S'e-f.'  Securities  Kxchanee  Act  Ktdeasc;  No.  tisril? 
(Decemher  21. 2012).  77  I’K  77i:t-l  (lleceinher  :tl. 
2012)  (SR-l>hlx-2012-i:t(i). 

--This  proposal  reters  to  "IMll.X  XlA  as  the 
Kxchaneii's  automated  options  trading  sy.steni.  In 
May  200‘1  th(!  Kxchange  enhanced  the  system  and 
adopted  corresponding  rules  referring  to  the  system 
as  "I’ldx  XI.  11."  See  Securities  Kxchange  Act 
Kelea.s(!  No.  .'iOilO.I  (Mav  2».  200!)).  74  l-’K  2ti7r)0 
dune  :i.  2000)  (SR-l>ld,x-2000-;t2).  The  fixchange 
int(!nds  to  sidimit  a  separate  technical  proiJosed 
rule  change  that  would  change  all  references  to  the 
system  from  "Phlx  XI.  11"  to  "I’Hl.X  XI.  loi 
hranding  imrposes. 


(a)  PlXl.  Si 

The  Exchange  propo.scs  to  amend 
Section  IV  of  the  Pricing  Schednle  at  p; 

Part  A.  C'.nrrentlv.  the  Exchange  as.sesses  p 
an  Initiating  Order  ^  '  it  S().()7  per  S 

conti'cict  or  SO.O.'i  per  contract  lee  if  the  ( 
C'.nstomer  Reh.ite  Program  Threshohl  <1 

Volume,  defined  in  Section  A.  is  greater  j, 
than  275.000  contracts  i)er  day  in  a 
month.  The  Exchange  is  iiroposing  to  , 
instead  assess  an  Initiating  Order  a  r 

SO. 07  per  contract  or  SO. 05  per  contract  \ 
fee  if  the  Customer  Rebate  Prognnn  1 

Threshold  Volume  defined  in  Section  A  j 
is  greiiter  tlnm  100. 000  contracts  per  day  | 
in  a  month. 

In  addition,  the  Exchange  also  j 

proiioses  to  permit  Phlx  members  and 
member  organizations  under  common 
ownershij)  to  itggregate  their  (.nstonier 
Rehcite  Program  Threshold  Volume  in 
order  to  determine  if  they  cpialify  for  the 
SO. 07  or  SO. 05  jier  contract  Initiating 
Order  fee.  Common  ownershiii  is 
defined  as  75  perc;ent  common 
ownershi])  or  control. 

Today,  when  a  PIXL  order  in  a  Select 
Symbol  -'  is  contni  to  a  PIXL  Auction 
Resi)onder,  the  Exchange  will  either  p.iy 
a  Rebate  for  Adtling  Litpiidity  or  assess 
a  Fee  for  Adding  Lifiuidity  in  Section  1 
of  the  Pricing  Schednle.  Today,  a 
Resjionder  is  assessed  SO. 50  per 
contract.  The  Exchtmge  proposes  to 
amend  the  PIXL  pricing  for  order 
exeiTitions  in  Select  Symbols  as  follows: 
when  a  PIXL  Order  in'a  Select  Symbol 
is  contra  to  a  PIXL  Auction  Responder, 
the  PIXL  Order  would  he  assessed  the 
Fee  for  Adding  Liciuidity  in  Section  1 
and  the  Responder  would  he  assessed 
SO. 50  iier  contract,  unless  the  Responder 
is  a  Customer,  in  which  case  the  fee 
would  he  SO.OO  jjer  contract. 

Additionally,  today  when  a  PIXL 
Order  in  a  Selec:t  Symbol  is  contra  to  a 
resting  order  or  quote  that  was  on  the 
e  PHLX  hook  jfrior  to  the  auction,  the 
PIXL  Order  is  as.sessed  S0.50  per 
contract  and  the  resting  order  or  quote 
is  either  paid  the  Rebate  lor  Adding 
til  Licinidity  f)r  assessed  the  Pee  for  Adding 
Litpiidity  in  Section  1.  Today,  il  the 
resting  order  or  (juote  that  was  on  the 
PHLX  ht)ok  was  entered  during  the 
,7  Anc:tion.  the  PIXL  Order  receives  the 


Rebate  for  Adding  Lirpiidity  or  is 
assessed  the  Fee  for  Adding  Lirpiidity  in 
Section  I  and  the  resting  order  or  quote 
is  assessed  $0.50  per  contract.  The 
Exchange  proposes  to  amend  the  PIXL 
ju'icing  lor  order  executions  in  Selec:t 
Symbols  as  follows:  when  the  PIXL 
Order  is  contra  to  a  resting  order  or 
quote  that  was  on  the  PHLX  hook  prior 
to  the  auction,  the  PIXL  Order  would  he 
assessed  the  Fee  for  Removing  Licpiidity 
not  to  exceed  $0.50  jier  contract  and  the 
resting  order  or  (jnote  would  he  assessed 
the  Fee  for  Adding  Liquidity  in  Section 
1.  Further,  the  Exchange  projfoses  that  if 
the  resting  order  or  cpiote  that  was  on 
the  PHLX  hook  was  entered  during  the 
Auction,  the  PIXL  Order  would  he 
assessed  the  Fee  for  Adding  Liciuidity  in 
Section  I  and  the  resting  order  or  quote 
wonld  be  assessed  the  Fee  for  Removing 
Liquidity  not  to  exceed  $0.50  i)er 

contract.  . 

The  Exchange  pro])oses  to  eliminate 
the  jiayment  of  rebates,  not  assess  lees 
and  lower  the  Threshold  Volume  to 
100,000  contracts  jier  ilay  in  a  month  in 
order  to  incentivize  market  participants 
to  transact  PIXL  Orders. 


-11 A  ni(iniln!i'  may  olcclrimically  suhmil  Itir 
oxuculiou  all  ordur  il  ruiirusunts  as  aguut  on  huhall 
of  a  puhlic  cuslomur.  hrokor-dualur.  or  any  othur 
imtity  ("I’lXL  Ordor")  asaiiisl  principal  iiilurusl  or 
af;ainsl  anv  other  order  (exce])l  as  provided  in  Rule 
U)fil)(u)(i)(R))  i)  represents  as  a”ent  (“Initialiiif^ 
Order")  provided  it  suhinits  Ihe  I’lXl.  ordei  loi 
electronic  execution  into  the  IMXl.  Auction 
(“Auction")  pursuant  to  Rule  lOKl).  See  I'.xchan^e 
Rule  lOaotn). 

li-i  Select  Syinhols  are  suhjeci  to  Ihe  rehales  and 
lees  in  Section  I  of  Ihe  l>ricin»  Schedule. 


2.  Statutory  Basis 

The  Exchange  believes  that  its 
propo.sal  to  amend  its  Pricing  Schednle 
is  consistent  with  Section  0(h)  of  the 
Act  in  general,  and  lurthers  the 
objectives  ol  Section  0(h)(4)  ol  the  Act 
in  particular,  in  that  it  is  an  etjnitahle 
allocation  ol  reasonable  lees  and  other 
chitrges  .iinong  Exchange  meinhers  and 
other  persons  using  its  lacilities. 

Customer  Rebate  Program 

The  Exchange's  jtroposal  to  amend  its 
Customer  Rebate  Program  in  Section  A 
of  the  Pricing  Schedule  is  reasonable 
because  the  Exchange  believes  that  the 
ttmended  Customer  Rebate  Program, 
including  the  addition  of  Category  D. 
wonld  further  incentivize  market 
piirticipiints  to  transact  Customer  order 
How  on  the  Exchange,  which  liquidity 
will  benefit  all  market  jiarticipants.  The 
Exchange  believes  that  reducing  the 
Customer  Rebate  Program  to  a  three- 
tieretl  rebate  structure  and  amending  the 
tier  volumes  is  reasonable  because  it 
.should  incentivize  market  participants 
to  increase  the  amount  ol  (aistomer 
orders  that  are  transacted  on  the 
Exchange  to  obtain  a  rebate.  Ihe 
Exchange  itrojtoses  herein  to  amend  the 
Average  Dailv  Volume  Threshold  to 
only  exclude  QCC  Orders.^^  ^vhich 

-■  i.s  u..s.(;.  7»i(i)). 

.i'M.'-)  II..S.C.  78f(l))(4). 

Today,  tlio  Av(!ra<>o  Daily  Voluiiiu  Tlireshold  is 
calculatud  1)V  lotalinf*  Customor  volumo  in  Mullittly 
l.islod  Oiilions  (iiududing  .SolucI  .Symbols)  that  an; 
olootronioallv'dolivorod  and  oxocutod,  ox(-o|)t 
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should  permit  market  participants  to 
include  additional  orders  in  the  Average 
Daily  Volume  Threshold  and  obtain 
larger  rebates  on  eligible  contracts.  In 
addition,  other  exchanges  employ 
similar  im;entive  ])rograms.-” 

The  Exchange  believes  that  the 
|)ropo.sal  to  amend  the  rebate  tiers  is 
(xjnitahle  and  not  imtairlv 
di.scriminatorv  h(H;an.se  while  market 
participants  would  neeil  to  transact  a 
greater  nnmlK!r  of  contracts  to  achieve  a 
Tier  2  or  3  rebate,  the  Exchange  is  also 
amending  the  Average  Daily  Volume 
Threshold  to  allow  market  participants 
to  riH:eive  a  rebate  on  a  greater  number 
of  eligible  contracts.  The  Exchange's 
j)roposal  to  amend  its  rebates  is 
iKjidtahle  and  not  unfairly 
discriminatory  for  the  following 
rea.sons.  With  resj)ect  to  Tier  1  which  is 
currently  0  to  49.999  contracts  in  a 
month  and  would  he  0  to  99.999 
contracts  in  a  month  j)nrsnanl  to  this 
j)roposal.  the  Exchange  would  continue 
to  pay  no  rebate.  For  those  market 
{)articipants  exwaiting  from  1  to  49.‘t99 
contracts,  this  is  the  same  as  today.  For 
those  market  ])articipants  that  currently 
transact  .50.()()()  to  99.9‘)9  contracts,  they 
would  not  he  eligible  for  a  rebate  under 
the  j)roposal.  The  Exchange  hidieves 
that  market  partici|)ants  would  lx; 
incentivized  to  transact  a  greater 
number  of  contracts  in  order  to  obtain 
a  rebate;  in  Tiers  2  or  3.  With  resj)(;ct  to 
Tier  2  which  is  currently  5().0()()  to 
‘)‘).‘)9‘)  contracts  in  a  month,  the 
|)roposal  would  amend  the  contract 
volume  to  100. ()()()  to  349.999  contracts 
in  a  month  which  today  is  the  volume 
nec(;.s.sarv  to  obtain  a  Tier  2  rebate  or  a 
Tier  3  rei)ate  if  the  number  of  contracts 
is  greater  than  27.5.000.  A  Category  A 
r(;hate  woidd  remain  the  same  as  the 
Exchange  jiroposes  to  increase  Tier  2  in 
Category  A  from  .S0.07  to  ,S0.10  per 
contract.  The  Exchange  would  pay  a 


voliinu!  uss(>(:iat(!d  with:  (i)  HI)!i:tn)iu(;allv-doliv(>n!(l 
and  i‘>ccM:ult!d  (aistoiiu;r  Simple;  Orders  in 
.Svmhols  that  remove;  lie|uiditv;  anel  (ii)  eie;e:tre)nie: 
Q(X:  ()rele;rs.  as  eie;line;el  in  Kxe:han«e;  Rule  lOHOfe)). 

-“.Sev  the;  Ohie:a<'e)  Beiarei  Optieeiis  Kxe:hanne;. 
lne:eiqieirateKi's  ("(iBOl"')  KeH;s  Se;heKhile;.  OBOE 
eillers  e;a<;h  Triielin!>  l’e;rmit  Me)lele;r  ("TI’H")  a  e:reHlit 
teir  e-.eie:h  peihlie:  e:iistejnie;r  eirele;r  transmitte;ei  hv  the; 
TPH  whic:h  is  e;xe;e:eitexl  e;lex:tninie:allv  in  all 
tmiltiply-liste;el  optiein  e:lasse;s.  e;xe:hielin*;  Q(X; 
traele;s  anel  e;xex:iitie)ns  re-lateHl  tee  cieentnie.ts  that  are; 
reeuteKi  tei  erne;  eer  more;  e;xe:hange;s  in  e:e)nne;e:tie)n  with 
the;  Optieins  Orele;r  l*re)te;e:tie)n  anel  l.eM:ke;el/(ire)Sse;el 
Marke;t  IMan.  provielenl  the;'rBH  me;e;ts  e:e;rtain 
veihime;  thre;sheilds  in  a  ineinth  (Veehitne;  ine:e;ntive; 
I’reefjrani). 

{;ate;«e»rv  A  reelxete;  is  |)eiid  tee  me;mlM;rs 
e;xeKaitinx  e;le;<:tre)nie:ail\  -ele;iive;re;el  C;iisleime;r  .Simple; 
Orele;rs  in  l’e;nny  I’ileit  Options  anel  Oiisteemeer 
Simple;  Orele;rs  in  \em-l’e;nnv  I’ileet  Optiems  in 
.Se;eiiem  II.  Ke;lKete;s  are;  paiel  ein  I’lXI.  Orele;rs  in 
.Se;e.iiem  II  svinlmls  that  e;xe;e;eite;  against  nem- 
lnitiatin;>  Orele;r  inte;re;st. 


lower  rebate  in  ('.ategory  IF*"  which 
wonld  increase  from  .SO. 10  to  .SO.  12  per 
contnict.  Today,  a  Tier  2,  ('ategorv  B 
nthate  receives  it  SO.  14  per  contiiict 
rebate  itp  to  274.9‘)9  conlritcls.  A  market 
participant  exeettting  h(;tween  100.000 
to  274.999  contracts  today  woitld 
receive  a  lower  nthtite  (.SO. 12  per 
conlratd  as  compared  to  80.14  per 
contract).  A  (.ategorv  C-*'  nthiite  woitld 
increase  fortho.se  niiirket  ])articipant.s 
transacting  between  100.000  to  274,‘)9‘) 
contracts.  Today,  a  market  participant 
receives  no  rebate  for  transacting  it])  to 
99,999  contracts  in  Category  (].  The 
Exchange  is  proposing  to  pav  SO.  13  jter 
contract  in  C^ategttrv  C  to  market 
participants  that  execute  between 
100.000  and  349.999  contracts  in  a 
month.  The  Exchange  also  proposes  to 
increase  the  volume  required  for  current 
Tier  4  which  awards  rehittes  over 
27.5.000  contracts  in  a  month  to  create 
a  new  Tier  3  to  award  rebates  over 
3.50.000  contracts  in  a  month.  A  market 
|)articipant  executing  over  27.5,000 
contracts  today  in  Ciitegorv  A  wonld 
receive  a  .SO. 12  per  contract  rebate.  As 
mentioned,  that  rebate  wonld  decrea.se 
between  100,000  to  349.‘)99  contracts  to 
.SO. 10  per  contract,  hut  wonhl  increase 
over  3.50.000  contracts  to  80.1.5  per 
contract.  A  market  jtarlicipant  exttenfing 
over  27.5,000  contracts  tod.iv  in  (Category 
13  wonld  receive  .SO. 15  per  contract.  As 
mentioned,  that  rehtite  wonld  decrea.se 
between  100.000  to  349,9‘)tl  contracts  to 
.SO. 12  ])er  contract  and  wonld  remain 
the  same  over  350,000  contracts.  A 
market  participant  executing  over 
275.000  contracts  today  in  Category 
wonld  ntceive  a  SO. 00  rehiite.  As 
mentiom;d.  that  r(;bate  wonld  increast; 
between  100.000  to  349,999  contracts  to 
80.13  j)er  contract  and  wonld  also 
increase  over  350.000  contracts  to  SO. 15 
per  contract.  The  Exchange  believes  that 
while  market  participants  in  Categories 
A  and  13  wonld  need  to  execute 
additional  contracts  to  receive  the  same 
or  gntater  rebates,  the  Exchange;  believes 
that  it  continues  to  incentivize  tho.se 
market  particijiants  to  direct  Customer 
orders  to  the  Exchange.  With  respect  to 
Category  C.  the  Exchangt;  is  jjroviding 
greater  incentives  to  transact  Customer 
Complex  Orders  in  Select  Symbols. 

The  Exchange  believes  that  the 
addition  of  (Category  1)  is  r(;asonal)le 
because  the  Exchange  is  incentivizing 
mark(;l  participants  to  tran.sact  Customer 
Simple  Orders  in  .Select  .Symbols  by 


“‘A  (^)l<;"(>ry  B  n;l)iit(;  is  paid  to  mi;nil)(;rs 
oxixaitiiift  (;l(;(:tr<ini(:idlv-fl(;liv(;n;d  ( Xistoiiu;!' 
(Xiiiiplox  Ordors  in  I’onnv  I’ilot  Options  and  Non- 
l’(;nny  i’ilot  Options  in  .S(M:tion  II. 

;\  (ail<;<’ory  (i  rohato  is  paid  to  moinbors 
«;x«:iilin}>  i;l(;(:lrf)nically-d(;liv(;n;d  (Xistoin(;r 
Ooinpl(;x  Ord(;rs  in  Soloct  .Svinbols  in  .Si;i:tion  I. 


offering  a  rebate.  The  Exchange  also 
h(;li(;ves  that  the  (aitttgory  D  n;h:ites  art; 
eqnitiihle  and  not  unfairly 
di.scriminatorv  hetatnse  all  market 
])artici])ant.s  tlnit  direct  C.nstomer 
.Sim])le  Orders  in  .Selttcl  Symbols  art; 
(;ligil)le  for  tin;  rebates.  The  Exchange 
wonld  pay  a  (Ciitegorv  D  rehiite  of  .$().().5 
|)(;r  contiiict  to  a  market  j)itrlici])imt  Ihitl 
tninsiicts  between  1  ()(),(){)()  and  349,99?) 
contfiicts  in  a  month.  Additionally,  the 
Exchange  wonld  ])ay  a  C.ategory  D  rehiite 
of  .80.07  per  contract  to  a  market 
jiiirticipant  that  transacts  over  350,000 
contracts  in  it  month.  *“ 

The  Exchange's  amended  rebate 
calculation  is  rtiasonahle  because  the 
Exchange  proposes  to  include  (aistomer 
volume  in  Multiply  Listed  Options 
(including  Select  Symbols)  that  are 
electronically-delivered  and  e.xecuted, 
except  volnine  associated  with  Q(]C] 
Orders  as  defined  in  Exchange  Rule 
1080(o).  Yolnme  associated  with 
electronically-delivered  Customer 
Simple  Orders  in  .Select  .Symbols  that 
remove  li(|nidity  wonld  he  included  its 
pint  of  this  jtroposal.  This  volume  is 
currently  excliidtid.  The  Exchange 
believes  that  the  imdnsion  of  the 
el(;ctronicallv-delivered  Customer 
.Simple  Orders  in  .Select  .Symbols  that 
remove  li(]nidity  wonld  allow  market 
particijianls  to  obtain  greater  rehiites.  In 
addition,  the  Exchange  believes  that  the 
amended  rebate  calculation  is  etpiilahle 
and  not  nnfairlv  di.scriminatorv  because 
the  calculation  wonld  ajtjtly  uniformly 
to  all  niiirket  particijiants. 

The  Exchange's  projiosal  to  reduce 
Routing  Fees-*-*  in  .Section  V  of  the 
Exchange's  Pricing  .Schedule  for 
member  organizations  that  (pialify  for  a 
Tier  2  or  Tier  3  (aistoiner  Rebate  in 
.Section  A  of  the  Pricing  Schedule  is 
reasonable  because  the  Exchange 
])ropo.se.s  to  provide  an  additional 
incentive  for  tran.sacting  Customer 
orders  on  the  Exchange.  The  Exchange 
believes  that  providing  a  credit  of  .$0.04 
jier  contract  towiird  the  Routing  Fee 
sjiecified  in  .Section  V  of  the  Pricing 
.Schedule  if  a  Customer  order  is  routed 
to  I3X  Options  or  NOM  and  a  SO.  10  jier 
contract  credit  toward  the  Routing  Fee 
specified  in  .Section  V  of  the  Pricing 


Tlio  Exch.inHi!  would  not  p.iy  a  Catni^orv  O 
r(;bat(;  lor  contract  voluini;  l)(;low  111(1.0(1(1  contracts. 

"I'Jach  (l(;stinalion  market's  transaction  char}>(; 
vari(;s  and  tb(;r(;  is  a  cost  inciirr(;d  bv  tin;  Exebang;; 
wb(;n  routin”  ord(;rs  to  away  mark(;ls.  Tin;  costs  to 
tin;  Exchan<’(;  incindi;  cl(;arin<’  costs,  administrative; 
and  t(;cbnical  costs  assot:iat(;d  with  operating  .N'O.S 
(bat  an;  ass(;ssi;d  on  tin;  l■ixchan”(;.  nn;mb(;rship  l(;(;s 
at  awav  miirk(;ts.  and  t(;chnical  costs  associated 
with  routing’ options.  Tin;  Routing  I'ees  enable  tin; 
lixcbange  to  n;cov(;r  tin;  costs  it  incurs  to  route 
or(l(;rs  to  away  mark(;ts  in  addition  to  transaction 
le(;s  ass(;sse(l  to  niarki;!  participants  for  the 
(;x(;cution  of  orders  bv  tin;  awav  market. 


Schodulo  if  the  Customer  order  is  routed 

Ol)tious 

oi  NQM  would  eiieourage  market 
I)iirti(:ij)auts  to  transact  their  Customer 
orders  on  the  Exchange  because  tliev 
have  tlie  opijortmdty  to  receive  a  Tier  2 
or  ri(!r  2  r(!l)ate  and  also  reduce  Routine 
hoes.  I  he  Exchange  believes  that  tin; 
proposal  to  nuluce  Routing  Fei's  in 

Section  V  of  the  Exchange's  Pricing 
Schedule  for  memhers  that  (jualifv  for  a 
I  ler  2  or  Tier  2  Customer  Rebate  in 
Section  A  of  the  Pricing  Schedule  is 
ofjuitahle  and  not  unfairly 
dis(,i  iminatory  because  any  market 
particijiant  that  transacts  Customer 
(jrders  may  qualify  for  the  credit.  Also, 
the  Routing  Fees  specified  in  Section  V 
of  the  Pricing  Schedule  are  lower  for  a 
Customer  order  routed  to  IJX  Options  or 
NOM  today  and  higher  for  an  awav 
market  other  than  BX  Options  or  ' 
NOM.-'-» 


N,,.  1.S/W.Klnes,l.,v.  |,„u,arv  2.H.  20,3/N„,iaas 


Section  I  Amendments 

Ihe  Exchange  believes  that  it  is 
reasonable  to  remove  the  Proposed 
Deleted  Symbols  from  its  list  of  Select 
Symbols  to  attract  additional  order  flow 
to  the  Exchange.  The  Exchange  believes 
that  apjilying  the  pricing  in  Section  II  of 
he  I  ricmg  Schedule  to  the  Propo.sed 
Deleted  Symbols,  including  the 
oj)jK)rtunity  to  receive  pavment  for 
order  flow,  will  attract  order  flow  to  the 
Exchange. 

The  Exchange  believes  that  it  is 
equitable  and  not  unfairly 
discriminatory  to  amend  its  list  of  Select 
Symbols  to  remove  the  Proposed 
Deleted  Symbols  het.ause  the  list  of 
Select  Symbols  would  ajijdv  uniforndv 
to  all  categories  of  participants  in  the  ' 
same  manner.  All  market  particiiiants 
who  trade  the  Select  Svmhols  would  he 
suhiect  to  the  rebates  and  fees  in  Section 
I  of  die  Pricing  Schedule,  which  would 
not  include  the  Projiosed  Deleted 
Symbols.  Also,  all  market  participants 
would  he  uniformly  subject  to  the  fees 

‘ '  7  III!  as.so.s.si!.s  a  li.xod  (,„!  iil  .SO.  i o  ,„.r 

contract  lor  non-NA.SDAQ  (l.\IX  oxchanocs  and  a 
S 0.04  per  contrary  loi!  lor  BX  Options  and  NOM 
I  licsi!  Iix(!d  costs  roprosont  ox  crall  cost  to  the 
lAchan-ii!  lor  toclinical.  administrative,  clearino 
riif-n  atorv.  compliance!  and  other  costs,  evhicli  are 
111  addition  to  the  transaction  fee  a.sses.sed  hv  the 
.nvay  market.  Also,  market  participants  whose 
orders  routed  to  away  markets  are  entitled  to 
receive  riihales  offered  hy  awav  markets,  evhich 
lehates  would  mU  against  fees  assessed  hv  the 
lAchanf.e  lijr  roiitin;.  orders.  As  e.xplain(!d  in  a 
previous  nil.!  channe.  the  actual  cash  outlavs  for  the 
lAchanee  to  route  to  BX  Options  and  NO.m'  is  lower 
•IS  compared  to  routins  I"  other  non-NASIJAO  OMX 

n«2lT’fN'’  Bxchanne  Act  Kehs.se  No. 

(>K21.I  (Novemhiir  I.l.  2012).  77  KK 

(Novemher  1!l.  2012)  (.SK-Phl.x-2012-12'1)  The 
lAchanee  noted  in  that  rule  change  that  the  costs 

NA.SDAQ  OMX  exchanoijs  are  de  minimis.  i 


nd  in  Section  II,  which  would  include  the 
'  >7>,pnsed  Deleted  Syinhoks. 

I  he  Exchange’.s  propo.sal  to  amend 
the  Simple  Order  rehafe.s  and  fee.s  in 
Section  1,  Part  A  of  the  Pricing  Schedule 
2  i.s  rea.s(mal)Ie  heciiu.se  the  Exchange  is 
ig  lirojiosing  to  only  jiay  rebates  to 
Specialists  ;md  Market  Mtikers  in 
Innited  circumstances  and  onlv  when 
the  Ixxchange  is  tihle  to  fuml  that  rehtite 
1  with  a  Simple  Order  Fee  for  Reniovino 

I^npndity.  In  other  words,  if  a  Specialkst 

OI  Market  Maker  is  contni  to  a 
Speciali.st,  Market  Maker,  Firm,  Broker- 
Dealer  or  ITofessional,  the.se  market 
porticipants  pay  Sinqile  Order  Fees  for 
Removing  Eiquiditv,  which  fund  the 
rebate  to  the  Specialist  or  Market  Maker. 
W  lien  a  Specialist  or  Market  Maker  is 
r  contra  to  a  Customer,  then  the  Sijecialist 
or  Market  Maker  would  pay  the  Simple 
Ordm-  Fee  for  Adding  Liquidity  because 
tne  taistomer  is  assessed  no  Simple 
Order  Fee  for  Removing  Liipiiditv 
pimsuant  to  this  jiroposal  and  in.stead 
receive.s  the  rebates  defined  in  Categorv 
D.  he  Exchange  is  reducing  the  Simple 
Order  J-ees  for  Removing  Ei(|uidity 
because  it  is  no  longer  jiaving  certain 
Sinqile  Order  rebates  to  Customers  or 
Profe.ssionals.  The  Exchange  believes 
that  Its  proposal  to  assess  Simple  Order 
fees  lor  Adding  Eiquiditv  i.s  reasonable 
Because  as  explained  herein,  tlu; 

Exchange  is  funding  the  rebates  it  offers 
to  Siiecialists  and  Market  Makers  with 
those  Simiile  Order  Fees  for  Addiiw 
Ei(]uiditv.  ^ 

The  Exchange’s  proposal  to  amend 
the  Simple  Order  rebates  and  fees  in 
Section  1,  Part  A  of  the  Pricing  Schedule 
I.s  eijuitahle  and  not  unfairly 
discriminatory  for  the  reasmis  which 
tollow.  With  respect  to  Customers,  the 
Exchange  would  no  longer  assess  a 
CiKstomer  the  S0.42  per  contract  Simple  ' 
Order  fee  for  Removing  Liquidity,  the  ' 
Exchange  would  continue  not  to  a.sse.ss  * 
a  Customer  a  Simple  (3rder  Fee  for  '  ‘ 

Adding  Eifiuidity,  as  is  the  case  todav.  1 
til  light  of  eliminating  these  fee.s,  the’  ^ 
Exchange  projioses  to  no  longer  pav  the  * 
S0.2()  per  contract  Simjile  Order  Rebate  ‘ 
lor  Adding  Licpiidity.  Cu.stomer  order  ^ 
now  is  asse.ssed  no  hie  because 
incentivizing  memhers  to  continue  to 
oiler  Customer  trading  opportunities  in  li' 
Simple  Orders  benefits  all  market  B 

participants  through  increased  liciuiditv.  "■ 
I  lie  Exchange  instead  projmses  to  pav  ' 
Customer  rebates  for  Simple  Orders  in  i"’ 
.  eliK.t  Symbols  as  jiart  of  proposed  |)<i 

(-ategory  D  to  the  Cu.stomer  Rebate  *<• 

Program  in  Section  A.  Market 


jiarticijiants  would  continue  to  he 
incentivized  to  .send  Cu.stomer  order 
How  to  the  Exchange  and  would  receive 
rebates  as  jiart  of  the  Cu.stomer  Rebate 
o  I  rograin  and  would  also  not  pav  fees 
\Vith  respect  to  the  Simple  Order 
Rebate  for  Adding  Eiipiidity,  the 
Exchange  proposes  to  reduce  the  rebates 
lor  Specialists  and  Market  .Makers  from 
.SO  2:no  .S().20  Jier  contract  and  not  pav 
a  I  rofessional  a  rebate  '•>  because  the  ' 
Ixxchange  proposes  to  offer  market 
participants  greater  rebates  as  part  of  the 
Customer  Rebate  Program  in  Section  A. 

I  lie  Exchange  proposes  to  onlv  iiav 
Special, .sts  and  Market  Makers  a  Simple 
J)rder  Rebate  for  Adding  Eiquiditv.  in 
.  limited  circum.stances,  because  unlike 
other  market  jiarticipants.  Speciali.sts 
and  Market  Makers  have  burdensome 
quoting  obligations;*'  to  the  market 
Sjiecialists  and  Market  Makers  would 
onlv  he  paid  a  Simple  Order  Rebate  for 
'‘>P«(;iali.st  or 

Market  Maker  i.s  contra  to  a  Specialist. 
Market  Maker.  Firm.  Broker-Dealer  and 
1  role.ssional.  The  Exchange  believes  that 
Bs  proposal  to  only  pay  a  Specialist  or 
Market  Maker  a  Siinjde  Order  Rebate  for 
Adding  Eiquiditv  as  long  as  thi' 

Specialist  or  Market  Maker  is  not  contra 
to  :i  (.ustonier  i.s  equitable  and  not 
unfairly  di.scriniinatorv  hecau.se  the 
lixchange  is  only  paying  Specialists  and 
Market  Makers  a  Simple  Order  Rebate  to 
Add  Liquidity  when  it  i.s  able  to  hind 
that  rebate  with  a  Fee  for  Removing 
Liquidity.  In  the  ca.se  of  a  Customer,  the 
Exchange  jiroposes  not  to  a.sse.ss  a 
(mstomer  a  Simple  Order  Fee  for 
Removing  Licjuidity  and  therefore  in 
that  instance  the  Exchange  would  as.se.ss 
tne  Specialist  or  Market  Maker  the 

Fee  for  Adding  Eiquiditv. 

W  ith  respect  to  the  Simple  Order  Fees 
for  Adding  Liquidity,  the  Exchange 
currently  only  a.s.se.s.se.s  Firms,  Broker- 
Dealer  and  Profe.ssionals  a  .SO.O.'S  per 
contract  fee.  The  Exchange  pro,K).se.s  to 
increa.se  tho.se  fee.s  to  .S().4.'5  per  contract 
tor  Firms.  Broker-Dealer  and 
Professionals  to  jiermit  the  Exchange  to 
continue  to  ]jay  Customer  rebates  as 
projiosed  in  Section  A  of  the  Pricing 
Schedule.  The  Exchange  would  a.sse.ss 


‘  •Till!  Kxcliimsi!  l)oli(!vo.s  lhi,|  p:irlici|,i,nl.s 

xuiiild  continiK!  ici  Be  iiirdiilix  i/cul  to  .scjiul 
aisloinor  order  How  to  the  Kxf.hnns.!  I,e,;m,s,!  Ihe 
(.ii.slonier  KoBi.te  I’rof-rii.i,  would  pay  ridiiite.s  on 


,  on  orders,  as  is  the  ease  to, lay  lor  ll„!  rehal.is 
I.l!  are  Benin  eliniinal,!d  in  .S,!elion  I.  Baris  A  and 
B.  ransaelions  in  Hi,!  .S,!le,:t  .SyniBols  ,.rininalinn 
1)11  111,!  lAidianfie  Door  are  suBj,!,:!  to  pri,:inn  in 
.S,!,:li„n  II  an,l  wouBI  not  Be  siiBj,!,:!  |„  Hie  reliali-s 
111  Hi,!  (.iislonier  ReBal,!  Bn.nrani.  as  is  Hie  ,:as,. 

'"day.  I  111!  reBates  in  .Se,,lion  I.  Baris  A  aiul  B  ar,- 
paid  on  ,!le,,lroni,;o,-,|ers  lo,lav.  Al.so.  Hie  (.usloni,!,- 
KoBalo  I  rograin  wouBi  pay  reBaUis  on  BoHi  a,l,linn 
.111,1  nuiiovins  li(|iii,lily  similar  to  Hie  r,!Bales  Hial” 
aril  Beinn  eliniinal,!,!  in  .Se,:li„n  1.  Barts  A  an,l  B. 

"■  loday.  a  Brole.ssional  i.s  paid  a  .SO.Z.'l  per 
<:oiilra,.l  .Simple  ()r,ler  KeBale  lor  Ad,linn  l,i,|ui,lilv 
Rule  1(114  litl,!,l  -OBlifialions  ami 
Resirietmns  Appli,:aBI„  to  .Spe,:iali.st.s  ami 
R,!gisli!re,l  Options  Trailers." 


hoso  inarkot  participants  the  sanio  foe 
Ixjcaiiso  as  explained  lierein  the 
proposed  differentiation  as  between 
C.iistoiners.  Specialists  and  Market 
Makers  and  other  market  participants 
(I  rolessionals.  Firms  and  Broker- 
Dealers)  recognizes  the  differing 
contrdH.tions  made  to  the  licpnditv  and 
trading  environment  on  the  Exchange  hv 
these  market  participants.  As  noted 
imivionsly,  the  Exchange  is  proposing 
not  to  a.s.sess  Caistomers  Simjile  Order 
h!(;s.  I  he  Exchange  jiroposes  to  assess 
Spociahsts  and  Market  Makers  a  lower 
fee  of  SO.IO  per  contract  to  recognize  the 
»l)ligations  horn  hv  the.se  market 
])articipant.s. 

\yith  r(».sp,H;t  to  the  Simjile  Order  Fees 
tor  Removing  Liqiiiility.  the  Exchaime 
propo.ses  to  decrease  the  fee  from  .SO  4'3 
to  S0.44  per  contract  for  Specialists. 
Market  Makers.  Professionals,  Firms  and 
Broker-Dealers.  The  Exchange  proimses 
to  continue  to  a.s.se.ss.  uniformly,  the 
same  fees  for  all  market  particijiants 
except  Customers,  as  is  the  case  todav 
As  noted  jireviouslv.  the  Exchange  is 
proposing  not  to  as.se.ss  Customers 
Simple  Order  fee.s.  ‘« 

I  he  Exchange’s  propo.sal  to  make 
technical  amendments  to  the  Simple 
Order  fees  for  Adding  Licpiiditv  to 
remove  “N/A”  and  instead  note  the  fee 
as  “SO.OO"  on  the  Pricing  Schedule  is 
rea.sonahle.  (Xjuitahle  and  not  unfairlv 
discriminatory  because  the  Exchange 
imipo.ses  to  indicate  that  no  fee  is  heim- 
a.s.se.s.sed  to  clarify  the  Pricing  Schedule. 

As  stated  herein,  the  Exchange’s 
projKKsal  to  amend  C.'omplex  Order 
rebates  and  fees  in  Section  I.  Part  13  of 
the  Pricing  Schedule  are  rea.sonahle 
iKicau.se  the  Exchange  is  projjosing  to 
only  pay  rebates  in  limited 
(.ircninstances  >’*  and  onlv  when  the 
Exchange  is  able  to  fund  that  rebate 
with  a  Complex  Order  Fee  for  Removing 
Eiquiditv  as  described  more  fullv  above 
1  lie  Exchange  is  proposing  to  decrease  ‘ 
certain  fees  to  incentivize  Siiecialists  ' 

HiK  Market  Makers  to  add  Coniiilex 
Order  liquidity  to  the  market  and  the  ‘ 
Exchange  is  proposing  to  increase  | 

certain  fees  for  Firms,  Broker-Dealers 
and  1  rohi.ssionals  in  order  that  it  mav 
Oder  additional  rebates  in  the  Customer  ! 
Rebate  I  rogram  in  Section  A  as  *' 

described  herein.  ‘I 

1  he  Exchange’s  propo.sal  to  amend  [ 

the  (.omplex  Order  rebates  and  fees  in 
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lodiiy.  Ili<>  lAcliiinf'i!  roducos  its  Immjs  lor 

'  c  -Sikk:!, disks  nnd 

^  .irki  I  \  aktT.s.  In  .SO.O.S  p(>.  (onlracl  n  hon  tin- 
S|H,c.id,sl  or  .\lark.M  .\lnkor  transaols  asainst  a 
\l‘  'I'r'Hl.ul  to  that  .S|).,,:i.alisl  or 

. . . . 

' '  •  •'«  Excliaiifji!  is  only  |)ro|Kisiii{.  lo  nav  rcl)al<!s 
to  .Spoinalisis  aiul  .\larkol  Mak.^rs  u  l„,n  Ih.n  arc  not 
f-ontra  lo  a  (.usionujr  order  as  d(!S(;rilM!d  herein. 


'  Section  1.  Part  13  of  the  Pricing  Schedule 
are  equitable  and  not  unfairly 
discriminatory  for  the  reasons  which 
follow.  I  he  Exchange  is  proposing  to 
eliminate  the  Complex  Order  Rebate  for 
Adding  Liquidity  and  the  Rebate  for 
Removing  Li(|uiditv  becau.se  the 
:l  E.xchanp  is  amending  its  Customer 
Hy  Rebate  Program  in  Section  A  of  the 
I  ricing  Schedule  to  include  an 
opiiort unity  to  obtain  greater  rebates. 

I  be  Exchange  is  proposing  to  adopt  a 
(-omplex  Order  Fee  for  Adding 
f-iiiuidity  and  assess  all  market 
le  Paiticiiiants.  except  Customers  a  fee  of 
SO  10  per  contract.  The  Exchange 
believes  that  uniformlv  a.sse.ssing  market 
participants,  other  than  Customers,  a 
SO.IO  per  contract  Comjilex  Order  Fee 
fur  Adding  Liipiidity  is  eipiitable  and  ' 
not  unfairly  di.scriminatorv.  The 
Exchange  projioses  to  no  longer  assess 
(aistomers  Complex  Order  fees.  Todav. 
tile  Exchange  does  not  as.se.ss  a 
Caistomer  Complex  Order  Fee  for 
Removing  Liquidity  and  would  likewise 
a.ssep  no  Customer  Complex  Order  Fee 
tor  Adding  Liquidity  with  this  proim.sal. 
(aistomer  order  flow  is  a.ssessed  no  fee 
liccau.se  mcentivizing  members  to 
continue  to  offer  Customer  trading 
oiiport unities  in  Complex  Orders 
benefits  all  market  jiarticipants  thromdi 
increased  li(|uidity.  " 

With  respect  to  the  Complex  Order 
Imes  for  Removing  IJipiiditv,  as 
previously  noted,  the  Exchange  would 
continue  to  not  a.s.sess  a  Cii.stonier  a 
C-omplex  Order  Fee  for  Removing 
Liquidity.  T oday.  Sjieciali.sls,  Market  ' 

Makers.  Firms.  Broker-Dealers  and  ; 

Profe.ssionals  all  pay  a  S0..'3y  j)er 
contract  Comjilex  ()rder  Fee  for  1 

Removing  Liiiuiditv.  The  Exchange  I 

proposes  to  reduce  the  Specialist  and  i 
Market  .Maker  fee  to  .S0.2.'i  jier  contract  ( 
am  increase  the  Firm,  Broker-Dealer  1 

and  Professional  fees  to  S0..50  iier  l 

contract.  'I’he  Exchange  a.sse.sses  t 

Siiecialists  and  Market  Maker  lower  fees  | 
as  compared  to  other  market  i 

participants,  other  than  Customers  e 

because  Specialists  and  Market  Makers 
liave  burdensome  (pioting  obligations  p 

to  the  market.  In  this  ca.se,  the  Exchan<»e  C: 
IS  jiroposing  to  increase  the  fee  o 

differential  in  a.sse.ssing  the  Complex  o 

Urder  fee  for  Removing  Liquiditv  as  ai 
Initween  Sjiecialist  and  Market  Makers  fr 

and  other  non-Cu.stonier  market  C 

parth.ipants  from  0  to  jier  contract  pi 
(S0.2.)  vs.  .S0..'50  per  contract).  'Die  ai 

Exchange  believes  that  this  fee  _ 

differential  is  equitable  and  not  unfairlv 
iliscnminatory  because  Specialists  and'  ‘J-; 


h;  Market  Makers  are  valuable  market 

participants  that  jnovide  liquidity  in  the 
marketplace  and  incur  costs  unlike 
other  market  participants  inclnding,  hut 
not  limited  to.  PFOF  and  other  co.sis 
as.soi.iated  with  market  making 
activities.-^'  which  results  in  a  higher 
lUciage  (.ost  j)er  e.xecntion  as  compared 
to  firms,  Broker-Dealers  and 
Professionals.  The  Exchange  believes 
that  the  lees  assessed  to  Specialists  and 
Market  Makers  m  Comjdex  Orders 
romain  aligned  with  fees  a.s.se.s.sed  to 
torins.  Broker-Dealer  and  Professionals 
when  <4h(M-  costs  are  taken  into  account. 

.  o  «  proposal  to  amend 

)1  llie  Pricing  Schedule  to  change  “Single 
contra-side’’  in  Part  13  of  Section  11  of  the 
iK.ing  Schetlule  to  “Simple”  is 
roa.sonahle.  eipiitable  and  not  unfairlv 
(hscriminatory  because  it  would  further 
i.larify  the  Pricing  Schedule. 

n  proiiosal  to  amend 

1  art  C  of  Section  1  of  the  Pricing 
Schedule  to  no  longer  jiav  rebates  for 
I  Customer  executions  that  occur  as  part 
of  a  (.oinjilex  electronic  auction,  the 
oiioning  jirocess  or  a  non-Complex 
auction  is  reasonable  because  the 
Exchange  jiroposes  to  jiay  Customer 
rebates  as  jiroposed  in  Section  A  of  the 
ricing  Schedule.  Also,  the  Exchange 
has  proposed  a  similar  elimination  of 
Cn.stomer  rebates  in  Section  1,  Parts  A 
and  13  of  the  Pricing  Schedule.  In 
addition,  the  Exchange’s  propo.sal  to  not 
assess  any  fees  for  transactions  that 
occur  as  jiart  of  a  Complex  electronic 
auction,  the  opening  process  or  a  non- 
l-omj)lex  electronic  auction  is 
reasonable  because  those  transactions 
would  not  he  subject  to  rebates.  Todav. 
the  Exchange  does  not  assess  Customer 
toes  on  Conqdex  electronic  auctions,  the 
opening  process  or  non-Complex 
electronic  auctions.  The  Exchange 
believes  that  it  is  reasonable  to  neither 
l)ay  rebates  nor  assess  fees  on  these 
types  of  tran.sactions  and  market 
particijiants  would  continue  to  be 
ineentivized  to  tran.sact  the.se  types  of 
orders  on  the  Exchange. 

The  Exchange  believes  that  its 
projio.sal  to  no  longer  jiav  rebates  for 
tmstomer  executions  that  occur  as  ijart 
of  a  (.omjdex  electronic  auction,  the 
opening  process  ora  non-Complex 
auction  and  to  no  longer  a.s.se.ss  fees  for 
transactions  that  occur  as  part  of  a 
C-omplex  electronic  auction,  the  openine 
Jirocess  or  a  non-Complex  electronic; 
auction  is  equitable  and  not  unfairly 


"".WKiil,,  1014  lill,,,l  "()l.liKi.li..i,.s  .Mul 
Koslru:t,„n.s  .•\|,,,li,.,l,l,,  u.  .Sp,,f:inlisls  niul 
K(?Kisl(!r(!(l  Options  Tr;i(lr>is." 


.10^  lor  certain 

l.ila  IihhIs  incindinj.  the  .SQF  Port  l•(H^  .SOK  I’ort 

t'o^  nrv.  IisOhI  in  the  KxchanKe's  l-ricinR  Schednle 
<il  .Sw.tion  \  II.  .sqi-  IS  i,n  interlace  that  allows 
.S|.ec,ahsls  and  Market  Makers  to  ca.nnect  and  s.-nd 
piole.s  into  I  I, lx  XI,  and  assists  them  in  responding 
.mctions  and  providing  li(|niditv  lo  the  market 
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discriminatory  l)ecaiise  the  Exchange 
propo.ses  to  not  pay  rel)ate.s  or  assess 
fees  (luring  auctions  and  opening,  as 
specified  herein,  uniformly  with  resj)ect 
to  all  market  partici])ants. 

'file  Exchange’s  ])roposal  to  collect 
Eayment  for  Order  Flow  Fees  on 
transactions  in  Sel(!ct  Symbols,  exce])t 
when  a  Specialist  or  Market  Maker  is 
assesscul  the  Simple  Orcha-  Ime  for 
Rcanoving  Licpnditv,  is  nxisonahle 
luicause  it  would  attract  additional 
{Customer  ord(;r  flow  to  the  Exchange 
because  of  the  benefit  that  order  flow 
j)roviders  would  obtain  from  the 
l^ayment  for  Order  Flow  Program.’*- 

The  Exchange’s  projiosal  to  assriss 
Specialists  and  Market  Makers  the 
Simple  Order  Fee  for  Adding  Li(|nidity 
if  contra  to  a  Customer  during  the 
opening  jirocess  is  reasonable  h(;cause 
the  Exchange  desires  to  incentivize 
Sj)(!cialists  and  Market  Makers  to 
transact  orders  during  the  opcaiing 
])roc(iss  liy  lowering  costs  when  the 
Specialist  or  Mark(!t  Mak(a'  trades 
against  a  Ciustomer. 

The  Exchange’s  proposal  to  ass(;ss 
Sptaaalists  ami  Market  Makers  the 
.Simple  Order  Fca:  for  Adding  Liciuidity 
if  contra  to  a  Cu.stomer  during  the 
opening  process  is  e(]uital)le  and  not 
unfairly  di.scriminatorv  l)(a;anse 
.Specialists  and  Market  Makers  serve  an 
imi)ortant  role  on  the  Exchange  with 
regard  to  order  int(aaction.  The 
Exchange  believes  that  incentivizing 
.Sjjecialists  and  Market  Makers  to 
transact  a  greater  number  of  orders  at 
the  o])en  by  offering  lowcjr  pricing 
would  benefit  all  markcit  jjarticijxmts 
through  increased  order  interaction. 

The  Exchange’s  proposal  to  collect 
Payment  for  Order  F’low  Fees  on 
transactions  in  Select  Symbols,  (ixcept 
when  a  Specialist  or  Markc^t  Maker  is 
assesst^d  the  .Simple  Orchir  Fee  for 
Removing  Licjuidity  is  ecjuitahle  and  not 
unfairly  discriminatory  hecau.se  the 
Exchange  today  collects  assesses 
.Sp(icialists  and  Market  Makers  Payment 
for  Order  Flow  F(;es  on  all  Multiplv 
Listed  Options  except  .Select  .Symbols. 
The  Exchiuige  heliev(!s  that  not 
a.ss(!ssing  .S])eciali.sts  and  Market  Makers 
PayiiKmt  for  Order  Flow  F(u;s  when  the 
.Simple  Order  Fee  for  Removing 
Licjuidity  is  ass(?ss(!d  is  (Hjuitahle  and 
not  unfairly  discriminatory  because  the 
Exchange  does  not  desire  to  unfairly 
disadvantage  .S|)(;cialists  and  Markcit 
Makers  by  assessing  them  a  .$0.44  ])er 
contract  .Sim])le  Order  Ime  for  Removing 
Licjuidity  as  well  as  a  .$0.25  jier  contract 


■'“Th(!  l’r(if>niin  assists  Spacialists  ami 

Mai'kot  Makar  astablisli  I’kOI’  arranoamants  with  an 
or(l(!r  flow  proviclar  in  axchaiifca  lor  that  ordar  How 
providar  dircicting  soma  or  all  of  its  ordar  flow  to 
that  .Spacialist  or  Markat  Makar. 


Payment  for  Order  Flow  feet,  'fhc! 
Exchange  believes  that  in  this  instance 
the  fee  would  be  much  higher  as 
comjKired  to  other  market  j)articij)ants 
and  does  not  jjrojjoses  to  assct.ss  the  fee. 

The  Exchange’s  j)r()j)osal  to  not  as.sciss 
PFOF  on  transactions  which  execute 
against  an  order  for  which  the  Exchange 
broadcast  an  order  ctxjxtsure  alert  in 
Penny  Pilot  Ojttions  is  reasonable  the 
Exchange  believes  that  it  woidd  serve  to 
incentivize  .Sj)c;cialists  and  Market 
Makers  to  remove  licjuidity  from  the 
Phlx  Book.  The  Exchange  believes  that 
the  hroadca.st  mc!ssage,  which  alerts 
market  j)articij)ants  to  orders  placed  on 
the  Phlx  hook  comhincul  with  the 
ojijjortunity  to  not  he  assesscxl  PFQF  in 
Penny  Pilot  ()j)tions  would  serve  to 
incentivize  j)articij)ants  to  remove 
licjuidity.  The  Exchange  helievcjs  that  all 
market  j)articij)ants  would  benefit  from 
such  an  inccaitive  which  would  h;ad  to 
greater  order  interaction  and  may 
further  reduce  fees  related  to  routing. 

The  Exchange’s  jirojjosal  to  not  assciss 
PFOF  on  transactions  which  execute 
against  an  order  for  which  the  Exchange 
broadcast  an  order  c;xj)()sure  alert  in 
Penny  Pilot  ()j)tions  is  cKjintahle  and  not 
unfairly  discriminatory  because  the 
Exchange  would  not  a.ssess  any 
.Sj)eciali.st  or  Marked  Makcir  such  a  PFOF’ 
fee  rcigardle.ss  of  whether  or  not  that 
.Sj)ecialist  or  Market  Maker  was  aware  of 
the  alert  at  the  time  of  execution. 

.Section  IV  Amcaidments 

The  Exchange’s  jjrojiosal  to  amend 
.Section  IV  of  the  Pricing  .Schedide  at 
Part  A  to  dcjcrciase  the  Threshold 
Volume  from  27.5,()()()  to  lOO.OOO 
contracts  j)er  day  in  a  month  is 
rciasonahle  hecau.se  the  lower  Threshold 
Volume  should  allow  a  greater  number 
of  market  j)articij3ants  to  obtain  the 
rcicjuisite  volume  to  he  a.sses.sed  the 
lower  .$0.05  j)er  contract  fee.  The 
Exchange’s  j)roj)osal  to  amend  Sc^ction 
IV  of  the  Pricing  .Schedule  at  Part  A  to 
decrease  the  Threshold  Volume  from 
275.000  to  100,000  contracts  jier  day  in 
a  month  is  ecjuitahle  and  not  unfairly 
discriminatory  hcjcause  it  woidd  he 
uniformly  as.se.s.sed  on  all  market 
jiarticipants. 

In  addition,  the  Exchange’s  jirojiosal 
to  jjcnmit  Phlx  members  and  memher 
organizations  under  common 
ownershij)-*  *  to  aggregate  their 
(Customer  Rebate  Program  Threshold 
Volume  in  order  to  determine  if  thev 
(jualify  for  the  $0.07  or  $0.05  jier 
contract  Initiating  Order  fee  is 
reasonable  because  the  Exchange  desires 
to  jirovide  all  market  jiarticijiants  the 


■••K^oininon  ()wni!rslii|)  i.s  (lotiiuHl  ns  7.'i  pinccait 
coinnion  ownnrsliip  or  conlrol. 


ability  to  obtain  the  lower  Initiating 
Order  Fee.  The  Exchange  believes  that 
its  jirojiosal  to  jiermit  Phlx  meml)(;r.s 
and  memher  organizations  under 
common  ownershiji  to  aggregate  their 
(aistomer  Rebate  Program  Threshold 
Volume  for  jmrjioses  of  the  Initiating 
Order  fee  is  ecjuitahle  and  not  nnfairlv 
discriminatory  hcicau.se  the  Exchange 
would  jiermit  all  market  jiarticijiants  the 
ability  to  aggreegate  for  jnirjioses  of  the 
fee  even  if  certain  members  and  memher 
organizations  chose  to  ojierate  under 
.sejiarate  entities.  The  Exchange 
currently  jiermits  .such  aggregation  in 
the  calculation  of  the  Monthly  Market 
Maker  Cap.-*-* 

The  Exchange’s  jirojiosal  to  amend 
the  PIXL  jiricing  for  order  executions  in 
Select  Symbols  by  a.ssessing  a  PIXL 
Order  the  Fee  for  Adding  Licjuidity  in 
.Section  I  and  the  Responder  the  $().3() 
jier  contract  fee  unless  the  Re.sjDonder  is 
a  Customer,  in  which  case  no  fee  is 
assessed,  \vhen  a  PIXL  Order  in  a  .Scdect 
Symbol  is  contra  to  a  PIXL  Auction 
Resjionder  is  reasonable  because  the 
Exchange  is  jirojiosing  to  onlv  jiav 
Rebates  to  Add  Licjuidity  in  .Section  I  to 
.Sjiecialists  and  Market  Makers  in 
certain  circumstances-*'’  and  is  not 
otherwi.se  jiaying  rebates  excejit  as 
jirojiosed  in  .Section  A  of  the  Pricing 
.Schedule!  as  jiart  of  the  (iu.stomer  Rcihate 
Program.  The  Exchange  does  not  dcisire 
to  assess  Customers  fecis  and  therefore!  is 
amcaiding  the  PIXL  juicing  to  not  a,ss(!ss 
a  fee  if  the  R(!sj)on(l(!r  is  contra  to  a 
Customc!!'.  The  Exchange  clesircvs  to 
inc(!ntivizc!  marked  jiarticijiants  to  send 
(aistomc!!'  order  flow  by  offering  the 
Customer  Ridiates  in  .Scuition  A  and  not 
assc!ssing  (aistomc!rs  fees  in  .Section  1  of 
the  Pricing  Schcxlulc!.  Customer  order 
flow  benefits  all  marked  jiarticijjants  by 
increased  licjindity.  In  addition,  the 
Exchange  h(!lieves  that  the  jiropo.sed 
amemdments  to  Sc!ction  IV  would  align 
the  jiricing  with  r(!Sj)C!Ct  to  .Select 
Symbols  to  the  amendments  that  are 
jirojKxsed  herein  in  .Section  1,  Parts  A 
and  B.  The  Fixchange  also  believes  that 
market  jiarticijiants  would  still  he  able 
to  obtain  rcdiates  for  PIXL  orders 


Sea  .Soclion  II  ot  the;  I’ricin”  .ScIkkIuIi!. 
.S|)(M:iiilists  and  Marknl  Maker's  an;  siilcjitcl  to  a 
■'Monllilv  Markol  Makar  Oap"  ot ■S.'iiia.aiH)  lor:  (i) 
l'X|uity  option  transaction  la(!s:  (iij  Q(X)  Transaction 
l'')!os  (as  (hdiiKui  in  tixchangt!  Kido  l()K(l(o)  and 
Floor  QCXi  Orders,  as  dclinod  in  l()(>4(i!));  and  (iii) 
loos  rolatiul  to  an  order  or  (|noto  that  is  contra  to 
a  I’lXI,  Order  or  specihcallv  responding  to  a  I’lXI, 
auction.  The  trading  activity  ot  separate  .Specialist 
and  Market  Maker  nuiinher  organizations  will  lx; 
aggregated  in  calcidaling  tin;  Monthly  Market  Maker 
(iap  it  there  is  at  least  75%  coininon  owiKTship 
hetween  the  ineinh(!r  organizations. 

■‘-■The  Kcihate  tor  Adding  Liipiiditv  will  Im;  pai<l 
to  <1  .Specialist  or  Marki;t  Maker  oidy  when  the 
.Sp(!cialist  or  Market  Maker  i.s  contra  to  a  .S|)ecialist. 
Market  Maker.  Finn.  Brok(!r-l)(sd<!r  or  I’rote.ssional. 
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Inicaiise  the  Exchange  propo.ses  to  pay 
n!l)ate.s  on  I’lXL  Orders  in  .Section  1 
svinhols  that  execaite  against  non¬ 
initiating  Order  inten;st  as  |)art  of 
propo.sed  (Category  1)  of  tlie  (aistonier 
Rjihate  Program. 

The  Kxchange’s  pro|)o.sal  to  amend 
tlie  PIXL  ju  icing  for  order  executions  in 
.SehH:t  .Symhols  l)y  a.ssessing  the  h'ee  for 
Removing  Licjnidity  not  to  exceed  ,S().3() 
|H?r  contract  when  the  PIXL  Order  is 
contra  to  a  msting  order  or  (juote  tliat 
was  on  the  PHLX  l)ook  |)rior  to  the 
auction  and  as.se.ssing  the  resting  order 
or  quote  the  Ftn;  for  Adding  Liquidity  in 
Section  1  is  reasonat)le  !)ecau.se  tlie 
Rxcliange  has  amended  certain  of  its 
Fees  for  Removing  Liquidity  in  Section 
I  below  .St).3()  jier  contract  and  desires 
to  a.ssess  the  lower  fee  where  ajijilicahle 
to  market  jiarticijiants  to  further 
incentivize  market  jiarticijiants  to 
transact  PIXL  orders  in  .Select  .Symbols. 
The  Exchange's  (diniination  of  the 
Rebate  to  Add  Liijuidity  with  re.sjiect  to 
PIXL  Orders  and  the  re.sting  order  or 
(jnote  is  reasonable  hecau.se  the 
Exchange  is  jirojiosing  to  only  jiav 
Rebates  to  Add  Liquidity  in  .Section  1  to 
.Sjiecialists  ami  Market  Makers  in 
certain  cin  umstances^'’  and  is  not 
otherwi.se  jiaying  rebates  excejit  as 
jirojio.siul  in  .Section  A  of  the  Pricing 
.Schedule.-*^ 

The  Exchange's  projiosal  to  amend 
the  PIXL  Pricing  hv  eliminating  the 
Rebates  to  Add  Licjuiditv  in  .Select 
.Symhols  and  assess  the  Fee  for 
Removing  Liijuidity  not  to  exceed  .SO. 30 
jier  contract  is  equitable  and  not 
nnfairlv  discriniinatorv  because  the 
Exchange  would  uniformly  ajijily  the 
jiricing  to  all  market  jiarticijiants 
transacting  PIXL  orders.  The  Exchange's 
elimination  of  the  Rebates  for  Adding 
Liquidity  would  imjiact  .Sjieciali.sts  and 
Market  Makers  tiecau.se  they  are  the 
only  market  jiarticijiants  entitled  to 
rebates  in  certain  circumstances  in 
.Section  1.  The  Exchange  believes  this  is 
(xjuitahle  and  not  unfairly 
discriminatory  because  .Sjiecialists  and 
Market  Makers  also  benefit  from  being 
assessed  the  lower  Fee  for  Rimioving 
Li(juidity  in  ('.omjilex  Orders  as 
jirojiosed  herein,  while  other  market 
jiarticijiants  are  as.se.ssed  .S0.30  jier 
cfintract.  The  Exchange  assessed  this 
lower  fee  because  these  market 

■"■The  Ki!1kiU!  Iiir  .-Xildin”  l.i(|iii(lit\  will  Im;  piiid 
to  ;i  .S|MH:iidist  (ir  Shirki!)  .\hik);r  oidy  when  llu? 
Speciidisl  or  Market  Maker  is  contra  to  a  SpiKaalist. 
Market  Makiir.  I•'irnl.  Krokt!r-ll(sdc!r  or  Prolessional. 

■•'Market  participants  would  still  In;  ahh;  to 
obtain  relKites  lor  I’l.XL  orders  lM!caiis(!  the  Kxchan^e 
proposiw  to  |)ay  rebates  on  I’lXL  ()r»lers  in  Section 
I  symbols  that  execute  aj^aiiist  non-lnitiatin!>  Orditr 
inter(Mt  as  part  of  pn)|iosed  (iiiteeory  II  of  the 
(Customer  Rebate  l’ro<>rain. 


jiarticijiants  hear  obligations  not  horn  by 
other  market  jiarticijiants.  The  Exchange 
also  believes  that  assessing  the  Fee  for 
Removing  Litjuidity  not  to  exceed  .SO. 30 
Jier  contract  sjiecirically  lienefits 
Customers  because  they  would  not  In; 
ji.sse.ssed  a  fee  jitirsuant  to  this  jirojidstil 
with  resjiect  to  .Simjile  Orders. 
Incentivizing  Customer  order  flow 
benefits  all  market  jiarticijiants  ihrotigh 
inentased  litjuidity. 

B.  ()r<’(tni/.(ition's 

Stdtunu^nt  on  Burdon  on  CjOinpntition 

The  Exchange  does  not  believe  that 
the  jirojiosed  rule  change  will  imjiose 
any  burden  on  comjietition  not 
neces.sarv  or  ajijirojiriate  in  furtherance 
of  the  jiurjio.ses  of  the  Act.  The 
Exchange  ojierates  in  a  highly 
comjietitive  market,  comjiri.sed  of 
eleven  exchanges,  in  which  market 
jiarticijiants  can  easily  and  readily 
direct  order  flow  to  comjieting  venues  if 
they  deem  fee  levels  at  a  jiartiiailar 
venue  to  he  excessive  or  rebates  to  tie 
inadequate.  Accordingly,  the  fees  that 
are  as.se.ssed  and  the  rebates  jiaid  liv  the 
Exchange  described  in  the  above 
jirojiosal  are  iniluenced  by  the.se  roliust 
market  forces  and  therefore  mu.st  remain 
comjietitive  with  fees  chargeil  and 
rebates  jiaid  by  other  venues  and 
therefore  must  continue  to  he  reasonable 
and  ecjuitalily  allocated  to  those 
members  that  ojit  to  direct  orders  to  the 
Exchange  rather  than  comjieting  venues. 

The  Exchange  believes  tliat  the 
C-ustomer  Rebate  Program  will 
encourage  (aistomer  order  flow  to  be 
directed  to  the  Exchange,  which  will 
benefit  all  market  jiarticijiants.  Tbe 
Exchange  believes  that  not  assessing 
Customers  fees  in  .Section  1  would  also 
encourage  market  jiarticijiants  to  direct 
Customer  orders  to  the  Exchange.  The 
Exchange  also  believes  that  encxinraging 
.Sjiecialists  and  Market  Makers  to 
remove  licjuidity  from  the  hook  bv 
incentivizing  them  with  lower  fees 
would  benefit  order  interaction  on  the 
Exchange  to  the  benefit  of  all  market 
jiarticijiants  and  therefore  does  not 
create  a  burden  on  comjietition.  To  the 
extent  that  the  Exchange  is  increasing 
certain  fees,  those  fees  would  jiermit  the 
Exchange  to  offer  the  jirojiosed 
Customer  Rebate  Program  which 
benefits  the  market.  Further,  the  fee 
increases  imjiact  all  non-Customer 
memhers  in  a  similar  fashion  and  are 
comjiarahle  to  fees  assessed  at  other 
venues  for  transactions  in  similarly 
situated  ojitions.  With  resjiect  to  the 
(ximjilex  Order  Fee  for  Removing 
Liijuidity,  the  Exchange  believes  that 
the  differential  as  between  .Sjiecialists 
and  Market  Makers  as  comjiared  to 
Firms,  Broker-Dealers  and  I’rofessionals 


mu.st  be  considered  in  light  of  other  fees 
which  are  ajijilied  to  .Sjiecialists  and 
Makers  and  are  not  assessed  on  Firms. 
Broker-Dealers  and  Professionals,  such 
as  the  PFOF  fee  of  .S().2.'i  jier  contract. 
When  this  additional  fee  and  other  fees 
Jiaid  by  .Sjiecialists  and  Market  Makers 
are  taken  into  consideration,  tbe 
Exchange  does  not  believe  that  the 
jirojio.sed  increase  to  the  (lomjilex  Order 
Imm!  for  Removing  Licjuidity  creates  a 
burden  on  tbese  market  jiarticijiants. 
Ratber,  the  cost  to  transact  orders  for 
non-(ai.st (liners  become  more  clo.sely 
aligned  when  the  total  costs  is 
transacting  a  (ximjilex  Order  is  taken 
into  account  as  .Sjiecialists  and  Market 
Makers  are  contra  to  a  (aistomer  in  most 
cases.  Additionally,  a  .$0.2.5  jier  contract 
differential  among  non-Customers  is  not 
uncommon  when  comjieting  for  order 
flow.  The  Exchange  notes  that  its  tloor 
fees  for  non-Customers  in  Mnltijily- 
Listed  Ojitions  is  .$0.2.5  jier  contract, 
excejit  for  Firms  which  are  not  assessed 
a  fee  when  facilitating  a  (nistomer  order 
jinrsnant  to  Exchange  Rule  1004.  The 
Exchange  believes  that  other  juicing 
amendments  imjiact  all  market 
jiarticijiants  alike  as  jirojiosed.  The 
Exchange  believes  that  the  jirojiosed 
rule  change  will  continue  to  jiromote 
comjietition  on  the  Exchange. 

C.  S(!lf-B(;gnI(itorv  Or^onizot ion’s 
Siatoinnni  on  (ionnnonts  on  the 
}^ro})osod  Bulo  (Jhango  Boceivod  From 
Mmnhors,  Porticipanis.  or  Ollmrs 

No  written  comments  were  either 
solicited  or  received. 

111.  Date  of  Effectiveness  of  the 
Projiosed  Rule  (Change  and  Timing  for 
(Commission  Action 

The  foregoing  rule  change  has  become 
effective  jiursuant  to  .Section 
in(b){3](A)(ii)  of  the  Act."^'*  At  any  time 
within  (iO  days  of  the  filing  of  the 
jirojio.sed  rule  change,  the  Commission 
summarily  may  temjiorarily  susjiend 
such  rule  change  if  it  ajijiears  to  the 
(Commi.ssion  that  such  action  is 
necessary  or  ajijirojiriate  in  the  jinblic 
interest,  for  the  jirotection  of  investors, 
or  otherwise  in  furtherance  of  the 
jiurjio.ses  of  the  Act.  If  the  (Commi.ssion 
takes  such  action,  the  Commission  shall 
institute  jiroceedings  to  determine 
whether  the  jirojiosed  rule  should  be 
ajijiroved  or  disajijiroved. 

IVL  Solicitation  of  (Comments 

Interested  jiersons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  jirojiosed  rule 
change  is  consistent  with  the  Act. 

l.S  U..S.(:.  78s(l)l(a)(A)(ii). 
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(lonnnents  may  be  siiljinitted  by  any  of 
Ibo  following  methods: 

I'jhctron ic  (Jon unonts 

•  t)se  the  (Commission’s  Internet 
comment  form  [httiJ-J/www.soc.gov/ 
riilos/sro.shinil);  or 

•  Send  an  email  to  rula- 
coinnnnits@SHC.^ov.  lMea.se  include  l<’ile 
Number  SR-lMdx-2()l  3-01  on  the 
subject  line. 

Papor  (Joininonts 

•  Send  paper  comments  in  tri])licate 
to  Elizabeth  M.  Murphy,  Secretary, 
Securities  and  Exchange  (Commission, 
100  F  Street  NE.,  Washington,  DC 
20349-1000. 

All  submissions  shoidd  refer  to  File 
Number  SIi-Phlx-2()1 3-01 .  'I’lns  file 
number  shonld  be  included  on  the 
snbject  line  if  email  is  used.  M'o  help  the 
(Commission  j)roces.s  and  review  your 
comments  more  efficiently,  please  nse 
only  one  method.  M’he  Commi.ssion  will 
post  all  comments  on  the  Commission’s 
Internet  Web  site  (htti)://i\'\\'\\’.s(;(:.gov/ 
riilas/sro.shtinl).  Co])ies  of  the 
submission,  all  snbsecpient 
amendments,  all  written  statements 
with  respect  to  the  proposed  ride 
change  that  are  filed  with  the 
(Commission,  and  all  written 
commnnications  relating  to  the 
|)ro])osed  rule  change  between  the 
Commi.ssion  and  any  person,  other  than 
those  that  may  he  withheld  from  the 
public  in  accordance  with  the 
provisions  of  3  IJ.S.C.  332,  will  he 
available  for  Web  site  viewing  and 
jirinting  in  the  (Commission’s  IMihlic 
Reference  Room.  100  F  Street  NE.. 
Wa.shington,  D(C  20349,  on  official 
business  days  between  the  hours  of 
10:00  a.m.  and  3:00  p.m.  (Copies  of  the 
filing  also  will  he  available  for 
inspection  and  copying  at  the  princi])al 
office  of  the  Exchange.  All  comments 
received  will  he  posted  without  change; 
the  Commi.ssion  does  not  edit  personal 
identifying  information  from 
snhmi.ssions.  Yon  should  submit  only 
information  that  yon  wish  to  make 
available  publicly. 

All  submissions  shonld  refer  to  File 
Number  SR-1Mi1x-2()1  3-01  and  should 
he  submitted  on  or  before  February  13. 
2013. 

I'or  till!  (Commission,  by  tin;  tlivision  of 
'I'rading  and  Markets,  imrsuant  to  delegaliid 
authority.'”' 

Kevin  M.  O’Neill. 

Dcpiitv  Socwtaiv. 

|FK  Doe.  2()i:i-()122(i  Filed  l-22-i:i;  a:4.'j  am| 
BILLING  CODE  8011-01-P 


”'17  CFR  2()l).:«)-;t(a)(12). 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68653;  File  No.  SR-CHX- 
2012-13] 

Self-Regulatory  Organizations; 

Chicago  Stock  Exchange,  Inc.;  Notice 
of  Filing  of  Amendment  No.  3,  and 
Order  Granting  Accelerated  Approval 
for  Proposed  Rule  Change,  as  Modified 
by  Amendment  Nos.  1,  2  and  3,  To 
Amend  the  Listing  Rules  for 
Compensation  Committees  To  Comply 
With  Securities  Exchange  Act  Rule  IO¬ 
C-1  and  Make  Other  Related  Changes 

lamiary  14.  2013. 

I.  Introduction 

On  Soptomhor  29,  2012,  (Chicago 
Stock  Exchango,  Inc.  ("Exchange'”  or 
"OHX”]  filed  with  the  Securities  and 
Exchange  (Commission  (“Commission”), 
pursuant  to  Section  19(i))(l)  of  the 
Securities  Exchange  Act  of  1934 
("Act”)  '  and  Ride  19h^  thereunder,-  a 
proposed  rule  change  to  modify  the 
Exchange’s  rules  for  compensation 
committees  of  listed  issuers  to  comply 
with  Ride  1()(C-1  under  the  Act  and 
make  other  related  changes.  On  October 
10.  2012,  Cl  IX  filed  Amendment  Nos.  1 
and  2  to  the  projiosed  rule  change.-*  'I’he 
pro])o.sed  ride  change,  as  modified  by 
Amendment  Nos.  1  and  2  thereto,  was 
published  for  comment  in  the  Federal 
Register  on  Oc.toher  10,  2012.'*  M’he 
(Commi.ssion  snhseiiiiently  extended  the 
time  ])eriod  in  which  to  either  approve 
the  propo.sed  ride  change,  disapprove 
the  projiosed  rule  change,  or  institute 
proceedings  to  determine  whether  to 
disajiprove  the  proposed  ride  change,  to 
January  14,  2013.-'’  The  Commission 
received  no  comment  letters  on  the 
jirojiosal.'’  On  January  7,  2013,  the 
Exchange  filed  Amendment  No.  3  to  the 
proposed  ride  change." 


I  l.S  ll..S.(:.  7Hs(l))(l). 

-  17  CFR  24l).l<ll>-4. 

■’ Ainoiulinonl  No.  1  indicatod  lliat  llu;  propo.sal 
had  iMUiii  approved  hv  CHX's  lioard  of  diroctors  on 
.Sijplomix!!'  27,  2(112.  Ainondnionl  No.  2  roplaood  I  ho 
original  hlin^  in  full. 

■'  .S’o(?  .Socui'itios  Fi.xcliango  Ac;l  Rdoaso  No.  (iK():i:i 
(Oclolior  HI.  2012).  77  FR  ():i;i7()  ("Notioo"). 

■'  Sac  .Socairilios  l-Cxdianf’o  Acl  Rdoast;  No.  ()S:i1 1 
(Novoinhor  2K.  2012).  77  F  R  71K.S2  (llocomlMM- 4. 
2012). 

'■’Ilu!  Commission  nolos  dial  connnonts  worn 
i-(!(:oiv(ul  on  snhstially  similar  proposals  hlod  l)v 
N(!\v  York  .Slock.  Fxcliango.  l.l.C  and  Hk!  Nasdai| 
.Stock  Market  l.l.C.  For  a  discussion  and  smnmarv 
of  those  coinmonts  see  .Socurilios  l-Achango  Acl 
Release  Nos.  0801 1  (Ocloher  !l,  2012)  ("NY.SFi 
Notice)  (File  No.  .SR-NYSI-:-201 2-40);  OHOCl 
(Oc;loher  0.  2012)  (“Nasdaq  Notice”)  (File  No.  .SR- 
NA,SnAQ-201 2-100);  OHOilO  (lanuarv  I  1.  201  ;i) 
("NY.Sl-;  Approval  Order");  and  08040  (lanuarv  11, 
201  ;i)  ("Nasda(|  Approval  Order"). 

'  In  Amendment  No.  3  to  SR-CtlX-2012-01 3. 
CHX;  (a)  Removed  a  proposed  amendment  to  Rnli; 


This  order  approves  the  propo.sed  ride 
change,  as  modified  by  Amendment 
Nos.  1, 2,  and  3  thereto,  on  an 
accelerated  basis. 

II.  Description  of  the  Propo.sed  Rule 
(Change 

A.  B(ickp,round:  Rule  1()(J-1  under  the 
Act 

On  March  30.  2011,  to  implement 
Section  10(C  of  the  Act.  as  added  hv 
Section  932  of  the  Dodd-Frank  Wall 
.Street  Reform  and  (Consumer  Protection 
Act  of  2010  (“Dodd-Frank  Act”),**  the 
Commission  proposed  Rule  10(C— 1 
under  the  Act,”  which  directs  each 
national  securities  exchange 
(hereinafter,  “exchange”)  to  prohibit  the 
listing  of  any  et|nity  security  of  any 
issuer,  with  certain  exceptions,  that 
does  not  comjily  with  the  rule’s 
reipiirements  regarding  compensation 
committees  of  listed  issuers  and  related 
reiiuirements  regarding  compensation 
advisers.  On  June  20,  2012,  the 
Commission  adopted  Rule  10(C-1.'‘' 

Rule  lOC-1  requires,  among  other 
things,  each  exchange  to  adopt  rides 
providing  that  each  inemher  of  the 
compensation  committee  "  of  a  listed 
is.sner  must  he  a  inemher  of  the  hoard 
of  directors  of  the  issuer,  and  must 
otherwi.se  he  independent.'-  In 
determining  the  independence 
standards  for  memhers  of  compen.sation 
committees  of  listed  i.ssners.  Ride  10(C- 


4  conccM'iiing  dnlisling  slmidards.  sim  injni  nolos 
21-22  and  acconqianving  loxi;  (b)  aildod 
oommonlarv  lo  slato  that  IIk;  indo|)(!ndon(:(! 
assossnumt  of  componsalion  advisors  ri!(|nirod  of 
componsalion  c;ommiltoos  doos  not  ikmuI  lo  bo 
conduclod  for  in-honso  (;onnsol  and  advisors  whoso 
rolos  aro  limiUid  lo  Iboso  ontitbid  to  an  oxooplion 
from  Ibo  advisor  disclosnro  rutos  nndor  iHmi 
4(l7(o)(3)(iii)  of  Rogniation  S-K.  .s-oc  /n/m  nolos  ,1:1- 
.1.1  and  accompanving  t(!Xt;  and  (c)  adrti^d 
commontarv  lo  stalo  Ibal  tbo  indoi)ond(!nc;o 
assossmoni  of  i:omponsalion  advisiirs  roquirod  of 
componsalion  commitloos  doos  not  rtu|niro  Ibo 
advisor  lo  bo  indopoiuUmt.  onlv  that  tbo 
componsalion  commitloo  consider  tbo  onunioraliul 
factors  tioforo  solo(;ling  or  ro(;oiving  advisi;  from  ibo 
advisor;  .soo  infni  nolos  .1(i-.18  and  accompanying 
t(!Xt;  (d)  romoveut  a  jiroposixl  oxonqition  from  Ilu; 
i  nto;  and  (o)  roincorporatiKl  oxisting  Rnlos  H)(d)  and 
l!l(p)(3)  as  "snnsol  provisions"  with  loxi  Ibal  would 
bo  (dfoclivo  unlil  Inly  1.  2013.  ralbor  Iban  dololo 
Ibom  in  Iboir  onliroly  and  olborwiso  modifiod  Ibo 
Iransilion  s(;bodnlo  forcurronlly  lislod  companios 
wilb  ))rovisions  of  Ibo  proposed  rnlo.  .S’oo  infra 
nolos  72-74  and  acconqianving  loxi. 

''I’nblu;  l,aw  1  1 1-203.  124  .Slal.  HlOO  (2010). 

".S’oo  .Socurilios  Acl  Roloa.so  No.  010(1.  .Socurilios 
Fxcliango  Acl  Roloaso  No.  04140  (March  30,  201 1), 
70  FR  18000  (April  0.  201 1)  ("Rulo  lOC-l 
I’roposing  Roloaso"). 

.S'oo  .So(;nrilios  Acl  Roloaso  No.  0330.  Socurilios 
l-Acbango  Acl  Roloaso  No.  07220  ()uno  20,  2012).  77 
FR  38422  ()uno  27.  2012)  ("Rulo  lOC-1  Adopting 
Roloaso"). 

"  For  a  definition  (d  tbo  lorm  "componsalion 
(;ommilloo"  for  jiurposos  of  Rulo  lOC-l,  .s-oo  Rulo 
10(:-l(c)(2)(i)-(iii). 

.S’oo  Rulo  lOC-Ka)  and  (b)(1). 
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1  recjuinjs  the  exchanges  to  consider 
ixilevant  factors,  including.  l)ut  not 
limiliid  to:  (a)  The  sonrc:e  of 
coin])en.sation  of  tlie  director,  including 
any  considting.  advisory  or  other 
compensatory  fee  paid  l)y  the  issuer  to 
the  director  (hereinafter,  the  "Fees 
Fac:tor'’):  and  (h)  whether  the  director  is 
afilliated  with  the  issuer,  a  suhsidiarv  of 
the  issuer  or  an  affiliate  of  a  subsidiary 
of  the  issuer  (hereinafter,  the 
“Affiliation  Factor”).' ‘ 

In  addition.  Rule  10(’.-1  retinires  the 
listing  rules  of  exchangjjs  to  mandate 
that  comj)ensation  committees  he  given 
the  authority  to  retain  or  obtain  the 
advice  of  a  compensation  adviser,  and 
have  direct  responsibility  for  the 
ap|)ointment.  compensation  and 
oversight  of  the  work  of  any 
compensation  adviser  they  retain.'-*  The 
exchange  rules  must  also  jirox  ide  that 
each  listed  issuer  provide  for 
appropriate  fnntling  for  the  payment  of 
reasonable  compensation,  as  determined 
by  the  compensation  committee,  to  any 
compensation  adviser  retained  by  the 
comj)ensation  committee.'-'’  Finally, 
among  other  things.  Rule  lOC-l  recpiires 
each  exchange  to  provide  in  its  rules 
that  the  compensation  committee  of 
each  listed  issuer  may  select  a 
com|)ensation  consultant,  legal  counsel 
or  other  adviser  to  the  comj)en.salion 
committee  oidy  after  taking  into 
consideration  six  factors  sj)ecified  in 
Rule  KKl-l."’  as  well  as  anv  other 
factors  identified  by  the  relevant 
exchange  in  its  listing  standards. 

B.  (^HX's  Propostni  Buie  (Ihange  as 
Amended 

To  comply  with  Rule  KK^-l,  (3 IX 
proposes  to  amend  three  sections  of  its 
rules  in  Article  22  concerning  corporate 
governance  recjnirements  for  companies 
listed  on  the  Exchange:  Rule  2. 
“Admittance  to  Listing:”  Ride  19(d), 
"('orporate  Ciovernance — Comjiensation 
(Committee:”  and  Rule  19(j))(3), 


"  Si‘f  id.  Sif  also  Kulc  l(K:-l(l))(l)(iii)(A).  which 
M!ts  torth  oxiMiiptioiis  irom  tin;  iiulcpinuli^nco 
n!C|iiir(!in(Mits  for  (:(!i1iiin  r.iitt!<'orios  of  issiiiTs.  In 
iKiililion.  nil  oxchnnno  inav  oxoinpl  a  particular 
mlalionship  with  rospix:!  to  iinunhors  of  a 
(xiinpcnsation  coininittoo  Iroin  tlutsc  rixpiinunonts 
as  it  (l(M-ins  appnipriato.  taking  into  consideration 
the  si/(!  of  an  issuer  and  anv  other  ndevant  factors. 
.See  Rule  lU(;-1(li)(l)(iii)(lij. 

'^.Sr-e  Rule  l()(:-l(l))(2). 

'■•.See  Ride  lltC-lfldf;!). 

"•Sci-  Ride  ltl(;-l(l))(4).  'file  six  factors,  winch 
f  ilfX  pniposes  to  set  lortli  in  its  rides,  are  s|xicilied 
in  the  text  acconip.invin^  note  .SI .  infni. 

''Other  pnivisions  in  Ride  HK)-1  relate  to 
exemptions  from  the  ride  and  a  requirement  that 
isich  exchange  provide  tor  appropriate  priM:ednres 
for  a  listed  issuer  to  liave  a  niasonaliie  opportnnitv 
to  cure  anv  defects  tliat  would  Iki  the  basis  lor  the 
exchaiiKi!.  under  Ride  llKi-l.  to  prohihit  the  issuer's 
listing. 


“Corporate  (Governance — Definition.s — 
Independent  Director."  In  addition, 

(31X  proposes  to  make  some  other 
changes  to  its  rules  regarding 
compensation  committees.  To 
accomplish  the.se  changes,  the  Exchange 
proposes  to  replace  current  Rules  19(d) 
and  19(|))(3)  with  new  operative  text 
that  will  he  effective  on  Jitly  1. 2013. 
(Current  Rules  19(d)  and  19(j))(3),  which 
would  remain  effective  until  jinie  30, 
2013.'"  ])rovides  that  comptmsation  of 
the  executive  officers  of  a  listed 
company  shall  he  determined,  or 
recommended  to  the  comjiany’s  hoard 
for  determination,  either  by  a 
compensation  committee  comprised 
solely  of  “Indejiendent  Directors:”  '"  or 
as  an  alternative  to  a  formal  committee, 
by  a  majority  of  the  hoard’s  Independent 
Directors.-" 

1.  Admittance  to  Li.sting 

CDX  jnoposes  to  clarify  that  the 
Exchange’s  Board  of  Governors  may 
only  admit  securities  for  listing  “once 
the  reipnrements  of  this  Article  are 
met.”-'  The  Exchange  believes  that  this 
modification  largely  adopts  much  of  the 
current  Rule  2.  while  only  clarifying 
this  fact.-- 

2.  Gompensation  Gommittee 
(Composition  and  Indepimdence 
Standards 

GHX  jiroiKKses  to  retain  its  existing 
reipdrement  that  each  issuer  must  have 
a  comjiensation  committee,  comiiosed 
entirely  of  Indiipendent  Directors,  as 
defined  in  currimt  Ride  19(|))(3),-"  to 
oversee  executive  compensation  or.  in 
the  alternate,  a  majority  of  the  i.ssuer’s 
independent  directors  providing  such 
oversight.--*  ("MX  jiropo.ses  to  modify, 
however,  its  definition  of  comjiensation 
committee  to  include  the  following 
three,  rather  than  two.  options:  (1)  A 
committee  designated  as  a 
compensation  committee:  (2)  in  the 
absence  of  a  committee  designated  as  a 


AiiKnidinunt  No.  :i.  sii/mi  noli!  7. 
'■'--fiuhipondont  IJiroclors."  ;is  doiinod  in  CHX 
Ruin  ia(p)(:<)  <nid  nsod  h(!i-oin.  incindos  n  two-part 
tost  lor  iiidopondonco.  'f'ho  ndo  sots  forth  siivon 
spiKalic  (uitogorios  of  diroctors  who  cannot  ho 
considorod  indo|]ondont  hocanso  of  cortain  discroto 
rolationships  (’-tlM?  hright-lino  tosts");  and  also 
providiis  that  a  listod  company's  hoarrl  must  mako 
an  allirmativo  d(!t(!rmination  that  oach  indiqiondmit 
dii-(H:tor  has  no  ndationship  that,  in  tho  o|)inion  of 
till!  hoard,  -'would  intia  loro  with  tho  lixmciso  of 
indopondont  judgmont  in  carrving  out  tho 
I'osponsihilitios  of  a  diroctor.  "  Id. 

-"Tho  curronl  rulo  also  provides  that  tho  chiof 
oxoiaitivo  officor  ("Cl-Xf")  may  not  ho  prissont 
during  voting  or  ddihmations  rogarding  tho  CIXf's 
own  compiaisation.  .S'orfRulo  Klfdlfl). 

.S'oo  proposiul  Rulo  2. 

Si!(!  Notice,  siiimi  note  4. 

2'.S’oo  prcqiosod  Rulo  H)(d)(l). 

Sav  id. 


compensation  coimnittee,  a  committite 
performing  functions  tyjiically 
lierformed  by  a  compensation 
committee,  including  oversight  of 
execittive  compensation,  even  if  it 
])eriorm.s  other  functions:  or  (3)  in  the 
absence  of  any  such  committees,  the 
tnemhitrs  of  the  hoard  of  directors  who 
ovttr.see  executive  compensation  on 
behalf  of  the  hoard,  who  together  must 
comprise  a  majority  of  the  hoard’s 
indejMtndent  directors.--'’  Tht;  existing 
alternative  option  to  a  formal 
committee,  as  described  above,  would 
therefore  continue  to  be  available  to 
issuers.  In  addition,  (3 IX  propo.ses  that 
the  Indejiendenl  Directors  serving  on  a 
(Compensation  (Committee  mu.st  meet  the 
additional  reijuirements  de.scribed 
below.-" 

(CMX  also  jiropo.ses  that  an  issuer  must 
adopt  a  formal  written  charter  or  board 
re.solution  related  to  the  Gompensation 
(Committee.-’  The  charter  or  board 
resolution  must  address  the  scojie  of  the 
(Com])ensation  Gommittee’s 
resjionsibilities  and  how  it  i;arrie.s  out 
tho.se  responsibilities,  including 
structure,  proces.ses  and  membershi]) 
reijuirements.^"  (Cenerally.  the  jn'ojiosed 
rule  would  require  the  charter  or  board 
resolution  to  sjiecify  the  (Conijien.sation 
(Committee’s  resjjonsibilities  for 
determining,  or  recommending  to  the 
board  for  determination,  the 
com|)ensation  of  the  (CEO  and  all  other 
executive  officers  of  the  comjiany;  and 
jirovide  that  the  (CEO  may  not  be  jire.sent 
during  voting  or  deliberation  on  his  or 
her  own  comjiensation.-"  In  addition, 
the  charter  or  board  resolution  must 
s|)ecify  the  (Comjien.safion  Gommittee’s 
resjionsibilities  and  authority  set  forth 
in  the  Exchange’s  rules  with  resjject  to 
retaining  its  own  advisers;  ajjjiointing, 
comjiensating,  and  overseeing  such 
advisers;  considering  certain 
indejiendence  factors  before  selecting 


-■’.SiM!  propo.sod  Rulo  l!)((l)(l  )(A)-(C).  For  oaso  of 
loloi'oiico  Ihi'oughoul  this  rohiaso.  in  our  discussion 
of  tho  CHX  rulos  wo  an;  approving,  roforoncos  to  an 
issuiu's  "Coniponsation  Connnittoo”  incindo  all 
Ihria;  o|)lions. 

-".Soo  proposod  Rulo  l(l(d)(l).  For  tho  curriMit 
dofinition  of  "Indijpondiuil  Hiroctor."  son  siii)ra 
nolo  lit. 

Sea  proposod  Rulo  Hl(d)(2).  Tho  Connnission 
notos  that  Rulo  lOC-l  doos  not  roquiro  a  lisliul 
issuiu-  spocilically  to  havo  a  charliir.  As  nolial 
ahovo.  how(!vor.  .soo  siijira  notos  14-11)  and 
acconqianying  loxl.  Rulo  lOC-l  doos  ro(|uiro  a 
coinponsalion  connnittoo  to  havi;  cortain  spocitlod 
authority  and  nisponsihililios.  Often,  listod  issuers 
will  specify  authority  and  rosponsihililios  of  this 
kind  in  a  charter  in  anv  case.  I'ho  pro])os(!d  rulo 
requires  issuers  to  havo  a  charter  or  hoard 
resolution.  :ind  to  include  this  authority  and  sot  of 
rosponsihililios  in  addition  to  tho  required  content 
discussed  iidi'o  at  loxl  accompanying  notos  dti-.H. 

-''Sri!  pro|)osod  Rulo  l!l(d)(2)(A). 

-".S'f.'o  proposod  Rulo  ltl(d)(2)(15);  srr  also 
|)ro])oso(i  Rulo  l!l(d)(:i). 
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and  receiving  advice  from  advisers:  and 
receiving  funding  from  the  comi)anv  to 
engage  such  advisers,  which  are 
discussed  in  detail  l)elow.  *" 

As  noted  aliove,  CdlX's  rules  currently 
r(!(|nire  each  memher  of  a  listed 
company’s  Compensation  Committee  to 
he  an  Independent  Director  as  defined 
in  (3 IX  Ruh;  lt)(]))(3).  *'  (3 IX  will  retain 
Rule  15)(p)(3),  which  would  continue  to 
contain  the  bright  line  te.st  and  provide 
that  no  director  (pialifies  as 
“inde])endent”  indess  the  hoard  of 
directors  of  the  issuer  affirmatively 
determines  that  the  director  has  no 
relationship  that  would  interfere  with 
the  exercise  of  indepcmdent  judgment  in 
carrying  out  the  responsibilities  of  a 
director.  Rule  lOC-1,  as  discussed 
above,  provides  that  exchange  standards 
m\i.st  require  compensation  committee 
members  to  he  indej)endent.  and  further 
])rovides  that  each  exchange,  in 
determining  indejjendence  for  this 
piirj)ose,  must  consider  relevant  factors, 
including  the  Fees  Factor  and 
Affiliation  Factor  described  above.  In  its 
propo.sal,  CHX  discussed  its 
consideration  of  these  factors,  *^  and 
proposed  the  following:  *■' 

With  respect  to  the  Fees  Factor  and 
the  Affiliation  Factor.  (3 IX  ])roposes  to 
a(h)|)t  a  ])rovision  stating  that  the  hoard 
of  directors  of  the  listed  c.ompanv  would 
h(!  r(!{|nired.  in  affirmatively 
det(!rmining  the  inde])endence  of  any 
director  who  will  serve  on  the 
Comjjensation  C3)mmittee  of  the  hoard, 
to  consider  all  fac;lors  specificallv 
relevant  to  determining  whether  a 
director  has  a  relationshij)  to  the  i.ssuer 
which  is  material  to  that  director’s 
ability  to  he  independent  from 
management  in  connection  with  the 
duties  of  a  Compensation  Committee 
memher,  including,  hut  not  limited  to 
the  following  factors:  (i)  The  source  of 
compensation  of  such  director, 
including  any  consulting,  advisory  or 
other  comjjensatory  fee  paid  by  the 
issuer  to  the  director:  and  (ii)  whether 
such  director  is  affiliated  with  the 
issuer,  a  subsidiary  of  the  issuer  or  an 
affiliate  of  a  subsidiary  of  the  issuer.  *’* 
With  res|)ect  to  the  Fees  Factor,  CHX 
al.so  propo.ses  additional  guidance  that 


“’.SVv  proposed  Kul(!  l(l((l)(2)((;);  s(^c(ils() 
prop()st!(l  Ruli!  l()((l)(4)  and  infra  niitiis  47-51  and 
accdinpanvin^  tnxl.  llijcanso  sinalinr  rnporting 
coinpanins  am  luil  mqnimd  tn  comply  with  the 
provisions  mlatiii}*  to  conqxmsation  advisors  in 
|>ro|)osod  CIIX  Rnlo  lt)(d)(4).  .sot;  infra  notes 
tiunr  cliartors  or  hoard  rosedntions  am  not  n!(|uimd 
to  ndtoct  tlioso  msponsil)iliti(!s. 

■"  S('a  sai)ra  note  It). 

San  Notice,  supra  note  4. 

•'■‘'rliese  additional  factors  woidd  not  apply  to  the 
selection  of  memlxii’s  of  the  Compensation 
Committee  of  a  smaller  niportinj’  company. 

•‘■'.See  pro])osed  Ride  lt)(p)(:i)(H). 


the  hoard,  when  considering  the  .sources 
of  a  director’s  compen.sation,  should 
consider  whether  the  director  receives 
comjiensation  from  any  person  or  entity 
that  would  imjiair  the  director’s  ability 
to  make  inde])(!ndent  judgments  about 
the  issuer’s  executive  compensation.-*-'’ 
With  ntsiiect  to  the  Affiliation  Factor. 
(3 IX  ])roposes,  similarly,  to  provide 
additional  guidance  to  jirovide  that  the 
hoard  should  consider  whether  an 
affiliate  relation.ship  places  the  director 
under  the  direct  or  indirect  control  of 
the  listed  company  or  its  senior 
management,  or  creates  a  direct 
relationshij)  between  the  director  and 
members  of  senior  management,  " 

*  *  *  in  each  case  of  a  nature  that 
would  imjfair  her  ability  to  make 
inde|)endent  judgments  about  the 
issuer’s  executive  comj)en.sation.”  ■*'* 
Although  Ride  requires  that 

exchanges  consider  “relevant  factors’’ 
not  limited  to  the  Fees  Factor  and 
Affiliation  Factor,  (3 IX  states  that,  after 
reviewing  its  current  and  jnojfosed 
listing  rules,  it  concluded  not  to  ])roj)ose 
any  sjiecific  numerical  te.sts  with 
resj)ect  to  the  factors  sjiecified  in 
l)ro|)osed  Rule  in(i))(3)(13)  or  to  adojit  a 
reijuirement  to  consider  any  other 
s])ecific  factors.  *^  In  its  jn'ojio.sal,  (31X 
stated  that  it  did  not  intend  to  adoj)t  an 
absolute  jirohihition  on  a  hoard  making 
an  affirmative  finding  that  a  director  is 
inde|)endent  solely  on  the  basis  that  the 
director  or  any  of  the  director’s  affiliates 
are  shareholders  owning  more  than 
some  sj)ecified  jiercentage  of  the 
issuer.  ***  Further,  as  .stated  in  its  filing. 

(3 IX  believes  that  its  existing  “bright- 
line”  inde|)endence  .standards,  as  .set 
forth  in  current  Rule  in(p)(3)(A)-(G), 
and  the  additional  indej)endence 
reijnirements  ])roj)osed  in  Ride 
19(p)(3)(li)  are  sufficiently  broad  to 
encomjiass  the  tyjies  of  relationshi|)s 
which  would  generally  he  material  to  a 
director’s  indej)endence  for 
com|)en.sation  committee  service. •*’* 
Additionally,  CHX  stated  that  Ride 
H){p)(3)  already  requires  the  hoard  to 
consider  any  other  material 
relationshij)s  between  the  director  and 
the  issuer  or  its  management  that  are  not 
the  subject  of  “bright-line”  tests  in 
existing  Rule  in(p)(3)(A)-(C).-»"  CHX 
believes  that  the.se  reijnirements  with 
resj)ect  to  general  director 


“■’.SV.T- pi-(ipi).s(i(l  Riili!  H)|p)(;i)(li)(i). 

‘“.S'fx.- pnipo.sixl  Ruin  1‘)(|)|(:<)(li|(ii). 

.S’f.'n  Niitico,  supra  noli!  4. 

Nolicu.  supra  iiolu  4. 

■‘‘'.SVx.' Nolici!.  supra  ni)l(!4.  CIIX  iimpo.sn.s  to 
rnorgani/.i!  Ihn  nuiiitHuin^  of  ils  i!xi.slin<>  bi  ijilil-lino 
tnsis  to  allow  for  thu  inclusion  of  additional  factors 
spocilic  to  compensation  connniltoos.  .S'cc-  proposed 
Ride  l‘)(p)(:i)(A)(i)-(vii). 

-"'.S’ee  Notice,  supra  note  4. 


indej)endence,  when  combined  with  the 
sjiecific  considerations  reijnired  by 
j)roj)o.sed  Ride  19(j))(3)(I3),  rejiresent  an 
aj)j)roj)riate  standard  for  comjien.sation 
committee  indej)endence.’*' 

CHX  j)roj)o.se.s  a  cure  jieriod  for  a 
failure  of  it  li.sted  comjiany  to  meet  its 
Comjiensation  (Committee  comjiosition 
reijnirements  for  indejiendence.  Under 
the  j)rovi.sion.  if  a  memher  of  an  issuer’s 
comjiensation  committee  or  functional 
eijuivalent  ceases  to  he  an  indej)endent 
director  for  reasons  outside  the 
member’s  reasonable  control,  that 
memher  may  remain  a  memher  of  the 
compen.sation  committee  or  functional 
eijuivalent  until  the  earlier  of  the  next 
annual  shareholders  meeting  of  the 
issuer  or  one  year  from  the  occurrence 
of  the  event  that  cau.sed  the  memher  to 
no  longer  he  an  indejjendent  director.-*^ 
The  j)roj)o.sed  ride  also  requires  a 
comj)any  relying  on  this  jirovision  to 
jirovide  notice  to  CHX  jiromptly.-*-* 

CHX  al.so  j)roj)o.se.s  Rule  lt)(d)(5)(A)(i] 
to  make  an  excejition  that  allows  a 
director  who  is  not  indej)endent  to  he 
temj)orarily  aj)j)ointed  to  such  a 
committee  under  excejitional  and 
limited  circinnstances,  as  long  as  that 
director  is  not  currently  an  officer, 
emjiloyee  or  family  memher  of  a  current 
officer  or  emjiloyee.  3'he  excejilion 
aj)j)lie.s.  however,  only  if  the  committee 
is  comj)rised  of  at  least  three  members 
and  the  hoard  determines  that  the 
individual’s  memhershij)  on  the 
committee  is  required  in  the  best 
interests  of  the  comjiany  and  its 
shareholders.’*’*  CHX  believes  this 
excej)tion  will  allow  issuers  to 
efficiently  deal  with  unfore.seen  and 
excej)tional  circnm.stances.  so  as  to 
ensure  the  smooth  function  of  its 
comjiensation  committee  or  functional 
equivalent,  while  minimizing  the  risk  of 
ahuse.’*^’ 


-"  Sa(‘  Nnlico.  supra  noln  4. 

'-  Sui-  imipiisud  Rnli!  li)((l)(5)(A)tii).  CIIX  slatnil 
that  it.s  priipusod  rnlo  mitlino.s  Iho  opportunity  to 
enro  dol'oct.s  alino.st  proci.soly  as  statod  in  Rnlo  IIIC- 
I.  .S'oc  Notico.  supra  nolo  4. 

■'*.S'oo  pro|)osod  Rnlo  n)(d)(5)(.\l(ii).  CIIX  doos 
not  otiiorwiso  pro|)oso  any  now  prooodnros  lor  an 
issnor  to  liavo  an  o|)|iorliinily  to  enro  dolocts  with 
ros|)o(:l  to  ils  proposod  ro()niroinonls.  hnl  CHX  doos 
ha\-o  oxisting  dolisling  procoilnros  that  provido 
issnors  with  notico.  opportunity  tor  a  hoaring. 
opporinnity  tor  appoals.  and  an  opportunity  to  enro 
dolocts  hoforo  an  issuer's  soenrilios  aro  dolistod.  .S’oo 
Arlicio  22.  Rnlo  4.  ’’Roinoval  ot  .Soenritios."  For 
oxaniplo.  Rnlo  4(h)  providos  procodnro  lor 
jiroyiding  dol'iciont  coinpanios  with  notico;  Rnho 
4(c)-(d)  providos  procodnros  lor  an  i.ssnor  to  avail 
ilsoltota  hoaring:  and  Rnlo  4(o)  providos 
procodnros  tor  issuers  to  appeal  to  CliX's  Fxocntivo 
Connnilloo. 

'■*  .See  proposod  Rnlo  lt)(d)(3)(A)(i). 

.See  Notice,  supra  note  4. 
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3.  Authority  ot  Committees  To  Retain 
Compensation  Advisers;  Fimding:  and 
Inde|)enden(:e  of  Compensation 
Advisers  and  Factors 

In  its  proposed  rule  cliange.  (]HX 
jnoposes  to  fulfill  the  recpiirements 
imposed  hy  Rule  l()('-l(h)(2)-(4)  under 
the  Act  concerning  comi)(!nsation 
advisers  hy  setting  forth  those 
reciuirements  in  its  own  rules  and 
recpiiring  these  new  rights  and 
nisponsihilities  to  he  included  in  the 
comj)ensation  committee's  charter  or 
hoard  resolution. Thus,  propo.sed  Ride 
lt)(d)(4)(A)-(H)  and  (D)  proposes  to 
adojit  the  reiiuirements  that  CfIX 
believes  are  required  hy  Rule  lOC- 
l{h)(2)-(3)  that:  (A)  The  compensation 
committee  may.  in  its  sole  discretion, 
retain  or  obtain  the  advice  of  a 
compensation  consultant,  legal  counsel 
or  other  adviser;’*^  (B)  the  Compensation 
C.ommittee  shall  he  directly  responsible 
for  the  appointment,  compensation  and 
oversight  of  the  work  of  any 
compensation  considtant.  legal  counsel 
or  other  adviser  retained  hv  the 
C.ompensation  Committee;"*'*  and  (D)  the 
listed  company  must  jirovide  for 
a|)])ropriate  funding,  as  determined  hy 
th(!  compimsalion  committee,  for 
|)aym(;nt  of  reasonable  compimsation  to 
a  compimsation  consultant,  legal 
coun.sel  or  any  other  adviser  retained  hv 
the  compensation  committee.-*" 

■"■Kuli?  l()(’.-l(l))(4).  (1<H!S  licit  incliicii!  tlui  wiircl 
■■in(li!|M!n<liiiit"  iHilcini  ■■l(!g;il  cciiiiisiir'  ciiicl  rciciuini.s 
ill!  in(i(i|>(in(l(iiu:(!  a.ssiissnicint  lor  any  li!”al  counsoi 
to  a  (;oin|ioiisation  coininilloo.  olhor  Ilian  in-linuso 
connsol.  In  proposocl  Rnlci  1fl((l)(4)(l'').  as  incxtiliod 
liy  .Xinondinonl  No.  '.i.  CHX  providos  lor  two  limilod 
oxcoplions.  .S'oc?  infrti  nolos  ri:t-.5.T  and 
acconi  pa  living  toxt. 

^^CHX  proposos  llial  tins  rociniroinonl  will  not 
apply  to  issnors  that  do  not  maintain  a  lormal 
oonnnitloo  ol  Iho  lioard  ol  clircMMors  lor  dolorminins 
oxoculivc!  i:oin|>(!nsation.  As  nolod  liy  CHX.  Iho 
mason  iMihind  this  oxclusion  is  that  sinco  an  action 
hy  indopondont  diroctors  acting  ontsido  ol  a  lormal 
commilloo  sirncinro  would  gonorallv  ho  considorod 
action  h\  Iho  tiili  hoard  ol  diroctors.  it  is 
nnnocossarv  to  apply  lliis  ro(|niromont  to  diroctors 
acting  ontsido  ol  <1  lormal  commilloo  sirncinro.  as 
lliov  rolain  all  Iho  powors  ol  Iho  hoard  ol  diroctors 
in  making  oxcKaitivo  componsation  dolorminations. 
•Soo  .\olico.  supni  nolo  4. 

■‘"Tho  proposal  also  inidndos  a  provision,  dorivod 
Irom  Knio  UK)-! .  staling  that  nothing  in  Iho  redo 
may  hi;  cainstmod  to  roepdro  Iho  componsation 
committooto  implomont  or  act  (.onsislonlly  with 
tlio  advico  or  rocommcmdalions  ol  tho 
componsation  considtant.  indopondiml  Iccgal 
connsol  or  otlucr  advisor  to  tho  componsation 
commilloo:  nor  to  altoct  tluc  ahilitv  or  ohiigalion  ot 
Iho  componsation  commilloo  to  oxorcisi:  its  own 
judginimt  in  Inlllllmont  otllu;  dntios  ottho 
componsation  commilloo.  .S'oo  |)roposod  Kido 
m(d)(4)((:). 

••'’.Si-o  Nolico.  sij/nri  noto  4.  CHX  proposos  that 
this  roepnromoni  will  not  apply  to  issnors  that  do 
not  maintain  a  lormal  c:ommitloo  ottho  hoard  ot 
diroctors  for  dotormining  oxoculivo  compon.salion. 
In  Amondmont  No.  it.  CHX  romovod  Iho  word 
■■indo|)ondonl"  from  Iho  lorm  "logal  connsol"  usod 
in  proposod  Kido  1  !l(d)(4)(A)-(n)  loconlorm  Iho 


Fro|)()se(l  Rule  1t)({l)(4)(F),  a.s 
ameniled.  also  sid.s  forth  exjilicitly.  in 
accordance  with  Rule  KK^-l,  that  the 
Compensation  Committee  may  select,  or 
receive  advice  from,  a  compinisation 
consultant,  legiil  coun.sel  or  other 
tidvi.ser,  other  thiin  in-house  legal 
counsel,  only  iifter  taking  into 
consideration  the  following  six  factors 
set  forth  in  Rule  1()C-1  regiirding 
independence  .i.ssessments  of 
compensation  iidvisers.'’'’ 

The  six  factors,  which  are  .set  forth  in 
full  in  the  propo.sed  rule,  :ire:  (i)  The 
provision  of  other  .services  to  the  listed 
comjiany  hy  the  person  that  emplovs  the 
compensation  consultant,  legal  coun.sel 
or  other  advi.ser;  (ii)  the  amount  of  fees 
received  from  the  issuer  hy  the  |H;rson 
that  em])loys  the  compensation 
consultant,  legttl  coun.sel  or  other 
adviser,  as  a  percentage  of  the  total 
revenue  of  the  person  that  employs  the 
compensation  consultant,  legal  coun.sel 
or  other  adviser;  (iii)  the  policies  and 
procedures  of  the  ])erson  that  employs 
the  compensiition  consultiint,  legal 
coun.sel  or  other  adviser  that  are 
designed  to  prevent  conflicts  of  interest; 
(iv)  any  business  or  personal 
relationshi])  of  the  compensation 
consultant,  legtil  counsel  or  other 
advi.ser  with  a  memher  of  the 
com])ensation  committee;  (v)  anv  stock 
of  the  issiK!!'  owikhI  by  the 
com|)en.sation  consultant,  legiil  counsel 
or  other  adviser:  and  (vi)  any  business 
or  iiersonal  relationship  of  the 
compensation  consultiint,  legal  counsel, 
other  advi.ser  or  the  jKirson  employing 
the  adviser  with  an  executive  officer  of 
the  issuer.'* ' 

A.s  jiropo.sed.  Rule  l?)(d)(4)(F)  would 
not  include  any  specific  additional 
factors  for  consideration,  as  ('flX  stated 
that  it  believes  that  this  li.st  will  reipiire 
coinjiimsation  committees  and 
functional  eiiuivalents  to  consider  a 
variety  of  factors  that  may  hear  ii|)on  the 
likelihood  that  a  compensation  adviser 
can  jnovide  independent  advice  to  the 
Compen.sation  (knmnittee,  hut  will  not 
prohibit  committees  from  choosing  any 
particular  advi.ser  or  tvjie  of  advi.ser.'*^ 

Rro])o.sed  Rule  1t)(d)(4)(F],  as 
modified  hy  Amendment  No.  3."*" 
further  states  that,  as  provided  in  Rule 

instnictions  with  giiiihinci!  now  providod  in  Knln 
1<)(d)|4)(l').  iis  ainondod.  S(‘r  Ainondniinit  No.  ;i. 
.sii/nr;  nolo  7. 

■•".Soo  KnIo  1(|{:-1(I))(4). 

Sitaiilso  Knio  lllC-1  (l))(4)(i)-(vi). 

.S'oo  Nolico.  stijmi  nolo  4. 

'*•*  .Soo  .sii/no  noto  7.  CHX's  proposal  as  snhinillod 
originally  oidy  containod  an  ox(:o|)tion  tor  in-houso 
logal  connsol.  As  doscrihod  holow.  Iho  Kxchangi! 
ainondod  its  proposal  lo  add  an  oxcoption  lor 
advisors  whoso  rolo  is  liinilod  lo  corlain  hroad- 
hasod  plans  or  to  providing  non-custoinizod 
inlorination. 


1  ()(’-! ,  a  Comjiensiltion  Ciommittee  is 
retiuired  to  conduct  the  indejiendence 
assessment  outlined  in  propo.sed  Rule 
l‘)(d)(4)(F)  with  resiiect  to  any 
conqiensation  consultant,  legal  counsel 
or  other  adviser  that  ])rovides  advice  to 
the  comiiensation  committee,  other  thiin 
(i)  in-hou,se  legal  counsel '••*  and  (ii)  any 
com])ensiition  consultant,  legal  counsel 
or  other  adviser  whose  role  is  limited  to 
the  following  activities  for  which  no 
disclo.sure  would  he  reijuired  under 
Item  4()7(e)(3)(iii)  of  Regulation  S-K: 
(kinsuiting  on  any  hroad-hased  phm  that 
does  not  iliscriminate  in  scojie,  terms,  or 
ojiei'cition,  in  favor  of  executive  officers 
or  directors  of  the  listed  com])any,  and 
that  is  available  generally  lo  ;ill  salaried 
employees;  or  ])roviding  information 
that  either  is  not  customized  for  a 
particular  comjiany  or  that  is 
customized  based  on  parameters  that  are 
not  developed  by  the  compensation 
consultant,  and  about  which  the 
comjiensation  consultant  does  not 
jirovide  ad vic.e. •'*•'’ 

Proposed  Rule  1 9(d)(4)(I''),  a.s 
modified  by  Amendment  No.  3,  also 
clarifies  that  nothing  in  the  rule  reipiires 
a  compen.sation  consultant,  legal 
coun.sel  or  other  comiiensation  advi.ser 
to  he  independent,  onlv  that  the 
(kimpensalion  (kimmiltee  consider  the 
enumerated  indeiiendence  factors  before 
selecting  or  receiving  ailvice  from  a 
compensation  adviser.'*'*  It  further 
clarifies  that  (kimpen.sation  (kimmittees 
may  select  or  receive  advice  from  anv 
comiiensation  adviser  they  prefer, 
including  ones  that  are  not 
independent,  after  considering  the  six 
independence  factors  set  forth  in  Rule 
19(d)(4)(E). ^*7  The  Exchange  clarified 
that,  while  the  (kimpensation 
Committee  is  required  to  con.sider  the 
independence  of  compensation 
advisers,  the  (kimpensation  Committee 
is  not  precluded  from  selecting  or 
receiving  advice  from  compensation 
advi.sers  that  are  not  independent.'*** 

4.  Application  to  Smaller  Reporting 
Ciompanies 

Rule  1()C-1  includes  an  exemption  for 
smaller  reporting  companies  from  all 
the  requirements  included  within  the 
Rule.'*"  Consistent  with  this  Rule  lOCi- 
1  provision.  (31X,  as  a  general  matter, 
propo.ses  that  a  smaller  reporting 

Sea  pniposixl  Kiili!  l‘)((l)(4)(l''). 

~''’Sa('  Anuiiuliiicnl  No.  It.  sujmi  iioti!  7.  iiiul 
proposed  Kuli!  1!1((I)(4)(F). 

‘•'■.See  Kxliiliit  5  to  Aniondinonl  No.  :t.  .si/pro  note 
7. 

Saa  ill. 

Amondineiil  No.  :t.  supra  nolo  7. 

'•''Saa  supra  .Soolion  II. A:  saa  also  Kulo  IIIC- 
i(l))(r.)(ii). 
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company,  as  defined  in  Rule  12b-2'’" 
under  tlie  Act  (hereinafter,  a  “Smaller 
Reporting  (lom])any'’).  not  he  suhject  to 
the  new  recpiirenKmts  set  forth  in  its 
pro|)osal  sj)ecifically  to  com]dy  with 
Rule  lOC-l.'*'  Thus.  CHX  projio.ses  not 
to  recpiire  Smalhu'  Re])orting  (]om])anie.s 
to  com])ly  with  either  the  enhanced 
independence  standards  for  memhers  of 
comj)ensation  committ(U!.s  relating  to 
com|)en.satory  fees  and  affiliation  or  the 
compensation  adviser  authority  and 
funding  nKjnirements  or  adviser 
independence  considerations. 

CHX  notes  that,  under  current  CHX 
rules.  Smaller  Re])orting  Com])anie.s  are 
already  suhject  to  the  general 
inde])endence  requirements  for 
compensation  committees,  and  as  such, 
CHX  helieves  that  r(K]uiring  such  i.ssuers 
to  continue  to  comply  with  existing 
.standards  is  not  overly  hurdensome. 

5.  Exemptions 

CHX  propo.ses  to  exennpt  six 
categories  of  issuers  from  all  of  the 
compensation  committee  reciuirements 
of  Rule  in(d).'‘  *  These  imdude 
exemi)tions  to  the  following  issuers: 
limited  ])artnerships: '*•*  companies  in 
hankrupt{:y;  clo.sed-end  and  o])en-end 
management  conq)anies  that  are 
registered  under  tlie  Investment 
Com])any  Act  of  1940  (“Inve.stment 
Company  Act”);'’*'  passive  husiness 
organizations  (such  as  royalty  trusts)  or 
derivatives  and  special  j)ur))ose 
entities;  issuers  listing  oidy  preferred 


'•"17(;rR  24().12l>-2. 

S<;f!  proposed  Rule  i;)((I)(.t)((;). 

Srn  Nt)tico.  supra  noli;  4. 

.S'eo  ill.  In  addition,  such  oxonipt  coin|)anios 
would  also  lluirohy  ho  oxompl  froni  llio  onhancod 
indo|)(!ndonco  nupiiroinonts  for  compensation 
committee  composition  descril)ed  in  proposed  Rule 
ia(p)(:f)(B).  Sou  (ilso  proijosed  Rule  l!)(d)(.'5)(15). 

'’■•(inX  not(!s  that  limited  partnersldps  are  already 
exempt  from  the  curremt  compensation  committ(!e 
recpiinmumts  because  the  Exchange  helieves  the 
ownership/management  structure  renders  th(! 
inde|>end(!nt  director  requinuiKuits  inap|)lical)le 
and  argiuis  the  same  reasoning  r(!nd(!rs  the  adviscu' 
recpiirements  unnecessary.  Sav  Notice,  sujirii  note  4. 

'"CllX  hedieves  excunpting  such  coin|)anies  will 
avoid  overhurdening  issuers  struggling  to  lunerge 
from  bankruptcy.  .S’ec- Noticic  supra  noted,  l.ike 
limitful  partiKU'ships.  such  companies  are  already 
ex(un|it  from  existing  reiiuimments  under  paragraph 
.l)H(  1 )  of  the  Interpretations  and  Policies  of  Rule  HI. 

•’’UiHX  Ixilieves  that,  because;  investnu;nt 
companies  are  alr(;ady  sulij(;ct  to  the  re(|uin;ments 
{)f  the  Investment  (',om|>any  .Act.  including 
r(;(piir(;ments  concerning  pot(;ntial  conflicts  of 
int(;resl  ri;lat(;d  to  investment  adviser 
comp(;n.sation.  Rule  I!l(d)  would  he  duplicative  and 
unnecessary.  Sau  Notice,  supra  note  4. 

'■^ClIX  hi;lieves  that  such  entities  are  structured 
fundam(;ntally  diffen;nt  from  convi;ntional  issuers. 
Sou  Notice,  supra  note  4. 


or  doht  .socuritio.s;  :md  (.(mtrollod 
(;om])ani(!.s.“’' 

('.oncoming  foroign  privato  is.snor.s,^" 
CHX  curront  commontary  in  Raragniph 
.03(4)  of  tho  lntor])rotation.s  and  Policies 
of  Rule  10  permits  any  such  issuer  to 
follow  its  home  counlrv  practice  in  lieu 
of  many  of  (’.HX’s  corjiorate  governance 
listing  .standards,  including  the 
Exchange’s  compensation-related  listing 
rules.  I’aragraph  .03(4)  current  jirovides 
that  forthgn  inivate  i.ssuers  are  permitted 
to  follow  home  country  practice  in  lieu 
of  the  provisions  of  Rule  19(d),  hut  this 
allowance  is  granted  on  condition  that 
the  issuer  disclo.ses  in  its  annual  rejiort 
filed  with  the  (iommission  any 
significant  ways  in  which  its  corj)orate 
governanc:e  practices  differ  from  those 
followed  hy  domestic  comjianies  under 
CHX-listing  standards.  Under  jiroposed 
19(d)(5)(lJ)(iv),  CflX  proposes  that  this 
continue  to  apjily  to  the  new 
compen.sation  related  reijuirements,  .so 
long  as  the  foreign  private  issuer  also 
discloses  in  its  annual  report  the 
reasons  that  it  does  not  have  an 
inde])endent  compen.sation  committee. 
OIX  helieves  that  foreign  private  issuers 
are  already  suhject  to  corporate 
regulations  of  their  respective  home 
countries  and  re(juiring  such  issuers  to 
comport  with  Rule  l()(i-l  would  he 
cumulative,  if  not  contradictorv.^' 

().  Transition  to  the  New  Rules  for 
(iomj)anies  Listed  as  of  the  Effective 
Date 

'file  propo.sed  rule  change,  as 
amended,  provides  that  certain  of  the 
new  reciuirements  for  listed  companies 
will  he  effective  on  July  1 , 2013  and 
others  will  he  effective  after  that  date.^^! 
Specifically,  ('.HX  ])roposes  to  amend 
the  Interpretations  and  Policies  .05(0)  to 
Rule  19  to  provide  transition  jieriods  hv 
which  listed  companies  would  he 
required  to  comjjly  with  the  new  Ride 


•■'•OH.X  holiovos  such  issuers,  whicli  an;  alri;a(ly 
(;xi;m|)t  liom  existing  re<pun;mi;nts  iin  CHX.  shnuki 
contiiuu;  to  lx;  (;xem|>t  li'iim  the  additimiiil 
|•(;(|ui^;ments  i,i  Rule  IIK]-!  l)(;t:iiu.se  th(;v  are  either 
<)lt(;n  std)ject  to  r{;(|uin;ments  ol  the  exchange;  wh(;re 
thi;v  are  primarily  listed.  olt(;n  provide;  ste)e:khe)leie;rs 
with  signirit:antly  gre;;ite;r  pre)te;e:tie)ns,  e)r  tie;  ne)t 
impart  e)wne;r,ship  inte;re;st.  .S’e.-e;  Ne)tie:e;.  supra  mete; 

4. 

'■''CHX  notes  that  e:e)ntre)lle;el  e:e)mpauie;s  are; 
idie;;iely  e;xe;mpt  Ireim  e;xistiug  e:e)mpe;nsation 
e:e)mmitte;e;  re;epiire;me;uts  imele;r  exi.sting  Rede; 
tt)(el)(3)(H)  anel  will  e:oeitinue;  te>  he;  e;xe;mpt  Ireeiei 
e;xistingand  pi'e)pe)S(;el  e:e)mpe;usalie)n  e:e)mmitte;e; 
ie;e|uiie;me;nts  emele;r  pi'opose;el  Rule;  HI(el)(.5)(B)(vi). 

'"CHX  |)ie>pe)se;s.  in  Rule;  HI(el)(.'))(Ii)(iv).  that  the; 
term  "fore;ign  private;  issiee;r"  will  hiive;  the;  same; 
me;iening  as  Reek;  .'th-4  emele;r  the;  kNeliiinge;  Ae:t  leer 
purpeeses  eet  Rule;  HI. 

' '  Sua  Neilie:e;.  supra  note;  4. 

^-Ouring  the  ti-ansitieen  ))e;rie)el.s  ele;se:rihi;el  he;re;in. 
existing  e:e)]npe;nsation  eaemmitteo  intle;pe;nele;ne:e; 
stemeliuels  weeeikl  eeoeitimee;  tee  apply  |)e;nding  tlie; 
tiansitieen  to  the;  ne;w  inele;pi;nele;ue:e;  stanelaiels. 


19(p)(3)(B)  compensation  committoo 
director  independence  standards. 
Pursuant  to  the  proposal,  listed 
comjianies  would  have  until  the  earlier 
of  their  first  annual  meeting  after 
January  15,  2014,  or  October  31, 2014, 
to  comjily  with  the  new  standards  for 
compensation  committee  director 
independence. 7-*  Exi.sting  comjiensation 
committee  independence  standards 
would  continue  to  apply  pending  the 
transition  to  the  new  independence 
standards.  (iHX  projioses  that  all  other 
|)ropo.sed  sections  would  become 
effective  on  July  1.  2013  for  pur|)o.ses  of 
compliance  hy  currently  listed  i.ssuers 
that  are  not  otherwi.se  exemjit.^'* 

7.  (Compliance  Schedules;  IPOs; 
Companies  Transferring  From  Other 
Markets  and  Smaller  Reporting 
(Companies 

With  respect  to  issuers  listing 
.securities  on  the  Exchange  in 
connection  with  an  initial  public 
offering,  exi.sting  CHX  Interpretation 
and  Policy  .05(3)  provides  that  such 
i.ssuers  will  he  reijuired  to  coinplv  with 
the  new  governance  standards  for  each 
applicable  committee  that  the  issuer 
establishes.  .Specifically,  under  the  rule, 
the  compensation  committee  for  the 
issuer  must  have  one  indejiendenl 
member  at  the  time  of  listing,  a  majoritv 
of  independent  members  within  90  day.s 
of  listing  and  all  indeiiendent  memhers 
within  one  year. 

With  resiiect  to  companies  that 
transfer  from  other  markets,  exi.sting 
(CHX  Interpretation  and  Policy  .05(4)  to 
Rule  19  provides  that  (1)  any  issuers 
transferring  during  another  market’s 
transition  period  to  new  governance 
standards  will  he  allowed  to  conqily 
with  (CHX’s  reipiirements  within  any 
transition  period  that  has  been  provided 
hy  the  other  marketjilace  and  (2)  anv 
issuer  transferring  from  a  market  that 
does  not  have  governance  standards 
suhstantially  similar  to  CHX  shall  have 
one  year  from  the  date  of  listing  to  he 
in  compliance.  (CHX  does  not  jiropose  to 
change  this  rule,  and  .so  it  will  akso 
apply  to  the  newly  adopted  portions  of 
Rules  19(d)  and  19(p),  described  above. 

(CHX  pro])o.ses  to  create  a  compliance 
schedule  for  companies  that  cea.se  to  he 


”(;HX  Drigiiially  pr()|)(is(;(l  th.it  Ibis  transition 
poriod  wonki  also  appiv  to  tin;  (:hart(;r  or  hoard 
rostdniion  and  advist;r  ind(;|)(;nd(;n(:>;  considoration. 
hot  has  ann;nd(;d  those;  transition  |)(;riods  to  r(;(pnr(; 
that  i.ssu(;rs  must  coinplv  with  those  roiiuiromonts 
hy  Inly  1. 2lli:i.  Sea  Ainondinont  No.  :i.  supra  noto 
7. 

'■•CHX  originallv  propos(;d  that  thosi;  transitions 
would  hocomo  otliKdivo  iniin(;diatolv  upon  a|)|)roval 
hy  tho  Commission,  hut  has  amondod  those; 
Iransitiein  |)e;rie)els  to  re;epurothat  issue;rs  must 
exunply  hy  |eily  1-  2(11  :i.  .Seie;  .\mt;nehne;nt  Nei.  ’.i. 
supra  neito  7. 
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a  Smaller  Reporting  Company.  To  the 
extent  a  .Smaller  Reporting  Company 
ceases  to  (pialify  as  such,  the  proj)ose(l 
rule  change,  as  modified  by  Amendment 
No.  2,  establishes  a  compliance 
.schedule  based  on  ccutain  dales  relating 
to  the  company's  change  in  status. 7’’ 
.Sjiecifically.  such  a  comj)any  would  he 
nuiuinul,  if  otherwise  applicable,  to:  (i) 
Have  a  comjnmsation  committee  of 
which  the  members  meet  the  additional 
independence  re(|uirements  of  Rule 
10(l))(3)(B)  within  six  months  of  the 
date  on  which  the  issuer  failed  to 
(lualify  as  a  smaller  reporting  company 
and  (ii)  coinjily  with  Rule  lU(d)(4) 
concerning  comj)ensation  advi.sers  as  of 
the  date  on  which  the  i.ssuer  failed  to 
qualify  as  a  Smaller  Reporting 
(Company. 

III.  Discussion  and  (Commission 
Findings 

After  careful  review,  the  (Commission 
finds  that  the  CHX  projjosal.  as 
amended,  is  consistent  with  the  Act  and 
the  rules  and  regulations  thereunder 
ajiplicahle  to  a  national  .securities 
exchange.''^  In  partic;ular.  the 
Commi.ssion  finds  that  the  amended 
proposeil  rule  change  is  consistent  with 
the  requirements  of  Section  ()(h)  of  the 
Act.'^  as  well  as  with  .Section  1()(C  of  the 
Act  and  Rule  1()(C-1  thereunder.^'* 
.Specifically,  the  (Commi.ssion  finds  that 
the  projiosed  rule  change,  as  amended, 
is  consistent  with  .Section  h(h](.'j)  of  the 
Act,""  which  requires  that  the  rules  of 
a  national  .securities  exchange  he 
designed,  among  other  things,  to 
prevent  fraudulent  and  manijnilative 
acts  and  practices:  to  promote  just  and 
eipiitahle  princijiles  of  trade;  to  remove 
impediments  to  and  jierfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and.  in 
general,  to  jirotect  investors  and  the 
public  interest;  and  not  he  designed  to 
permit,  among  other  things,  unfair 
di.scrimination  between  issuers. 

The  development  and  enforcement  of 
meaningful  listing  .standards  fora 
national  securities  exchange  is  of 
substantial  importance  to  financial 
markets  and  the  investing  public. 
Meaningful  listing  standards  are 
esjiecially  important  given  investor 
expectations  regarding  the  nature  of 


proposed  Rule  1!)(<I)(.">)(C).  In  the  proposal 
iis  originally  snbinitted.  the  coinplinncc!  scluulule 
Wiis  to  nH|nin!  conipliance  innnedi.itelv  with  ell 
r(Kpnr<!iiU!nts. 

In  .ipproving  the  01 IX  |)ropose(l  rule  cluinge.  us 
ununulcHl.  tin;  Ooniinission  hns  eonsidenul  its 
iinpuct  on  idlicitMlcv.  coinpcitition  end  (uipitul 
lorinution.  l.S  U-S.O.  7K(:(n. 

7-  l.S  U..S.t:.  7»l(h). 

15  u..s.(;.  7»i-a. 

17  OKR  74().1(K;-1. 

»"15  U..S.0.  781(1)1(5). 


companies  that  have  achieved  an 
exchange  li.sting  for  their  .securities.  The 
corporate  governance  standards 
embodied  in  the  li.sting  ruhts  of  national 
.securities  (txchiinges,  in  p;irlicular,  jilay 
an  inqiortiint  role  in  assuring  that 
coinjianies  listed  for  trading  on  the 
exchanges’  markets  observe  good 
governance  practices,  including  a 
reasoned,  fair,  and  impiirlial  ap])roach 
for  determining  the  compensation  of 
corporate  executives.  The  (iommi.ssion 
believes  that  the  (’.HX  propositi  will 
foster  greater  tnmsparency, 
accountability,  ami  objectivity  in  the 
oversight  of  compen.sation  jiractices  of 
listed  issuers  and  in  the  decision¬ 
making  processes  of  their  compensation 
committe(!s. 

In  enacting  .Section  lOCi  of  the  Act  as 
one  of  the  reforms  of  the  Dodd-Frank 
Act,"'  (Congress  resolved  to  reipiire  that 
“board  committees  that  set 
comiiensation  policy  will  consist  only 
of  directors  who  are  independent.’’"-  In 
June  2012,  as  recpiired  by  this 
legislation,  the  Commission  adopted 
Rule  10(]-1  under  the  Act,  which 
directs  the  national  securities  exchanges 
to  prohibit,  by  rule,  the  initial  or 
continued  li.sting  of  any  eipiity  .security 
of  an  issuer  (with  certain  exce])lions) 
that  is  not  in  compliance  with  the  rule’s 
reciuinmients  regarding  i.ssuer 
compen.sation  committees  and 
compen.sation  advi.sers. 

In  re.sjKm.se,  CHX  submitted  the 
propo.sed  rule  change,  which  includes 
rules  intended  to  comply  with  the 
recpiirements  of  Rule  1()C-1  and 
additional  jirovisions  designed  to 
strengthen  the  Exchange’s  li.sting 
standards  relating  to  Compen.sation 
Committees.  The  (iommi.ssion  believes 
that  the  jiroposed  rule  change  satisfies 
the  mandate  of  Rule  1()C-1  and 
otherwise  will  promote  effective 
oversight  of  its  listed  i.ssuers’  executive 
com])en.sation  practices. 

The  Commission  believes  that  the 
pro])osed  rule  change,  as  modified  by 
Amendment  Nos.  1 , 2  and  3, 
a])jn’opriately  revises  CHX’s  rules  for 
Conqien.sation  (knnmittees  of  listed 
companies,  for  the  following  reasons: 

A.  Adniittanco  to  Listing 

The  Commission  believes  that  the 
clarification  to  the  admittance  to  listing 
standards,  which  makes  ex|)licit  the  fact 
that  the  Exchange’s  Board  of  Covernors 
may  only  admit  .securities  for  listing 
once  the  recpiirements  of  Artit:le  22. 


.S’oo  siipitt  noli:  8. 

.S’oe  I  I.R.  Rop.  .No.  111-517.  (oini  Rxplaiititorx' 
.StiitoinonI  ol  tin;  Coininillia:  of  Conlcronco.  Tilli:  IX. 
.Siililillc  K  '■Accoimliibilily  anti  Rxocutivo 
Compensation."  al  872-87:i  (Conf.  Rop.)  (|uno  20. 
201(1). 


which  contains  the  Exchange’s  li.sting 
.standards,  are  met,  is  reasonable  and 
consistent  with  the  Act.  The 
Commi.ssion  agrees  with  (31X  that  the 
modification  largely  adojits  much  of 
current  Rule  2,  while  only  clarifying  an 
exi.sting  fact  with  respect  to  li.sting 
securities  on  (3 IX."" 

B.  (iomiunisotion  (ioininittoo 
(Composition 

As  discus.sed  above,  under  Rule  lOC- 
1,  the  exchanges  must  ado])t  listing 
standards  that  recpiire  each  member  of 
a  comjiensation  committee  to  be 
indcqiendent,  and  to  develoji  a 
definition  of  independence  after 
considering,  among  other  relevant 
factors,  the  source  of  compensation  of  a 
director,  including  any  consulting, 
advisory  or  other  comiiensatory  fee  jiaid 
by  the  i.ssuer  to  the  director,  as  well  as 
whether  the  director  is  affiliated  with 
the  issuer  or  any  of  its  suh.sidiaries  or 
their  affiliates. 

The  (kninnission  notes  that  Rule  !()(]- 
1  leaves  it  to  each  exchange  to  formulate 
a  final  definition  of  indejiendence  for 
the.se  purposes,  subject  to  review  and 
final  Ciommission  ajqiroval  pursuant  to 
Section  19(b)  of  the  Act.  As  the 
(iommi.ssion  stated  in  the  Rule  lOC-l 
Adopting  Release,  “given  the  wide 
variety'  of  issuers  that  are  listed  on 
exchanges,  we  believe  that  the 
exchanges  should  be  provided  with 
flexihilitv  to  develo])  indejiendence 
reejuirements  approjiriate  for  the  issuers 
listed  on  each  exchange  and  consistent 
with  the  recpiirements  of  the 
indejiendence  standards  set  forth  in 
Rule  10(1-1  (b)(1). This  discretion 
comports  with  the  Act,  which  gives  the 
exchanges  the  authority,  as  self- 
regulatory  organizations,  to  jirojicise  the 
standards  they  wish  to  .set  for 
comjianies  that  seek  to  he  li.sted  on  their 
markets  consistent  with  the  Act  and  the 
rules  and  regulations  thereunclc^r,  and. 
in  particular.  Section  0(b)(.'))  of  the  Act. 

As  noted  above,  CHX  projioses  to 
maintain  its  requirements  that  an  issuer 
have  a  comjien.sation  committee, 
composed  entirelv  of  independent 
directors,  as  defined  in  current  Rule 
19(p)(3),  to  oversee  executive 
compensation,  or  in  the  alternate,  a 
majority  of  the  indcqiendent  directors 
providing  such  oversight."'’  However, 
the  Exchange  jiropo.ses  to  modify  its 
definition  of  compen.sation  committee 


*'*  .S'w."  Notice,  supra  nolo  4. 

As  ox|)liiino(l  lurlhor  in  tin:  Rule  lOC-l 
Ailoptiii}*  Roloaso.  prior  to  linal  apjiroval.  Iho 
Commission  will  considor  wliollior  tin:  exchanges' 
pro))oseil  rule  chan<>es  are  consistent  with  the 
reipiiremenls  ol  .Section  (i(h)  anil  .Section  lOC  ol  the 
Act. 

"‘•.See  Rule  1<)(il)(1). 
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to  include  the  following  three  options: 

(1)  A  committee  designated  as  a 
compensation  committee:  (2)  in  the 
absence  of  a  c:ommitt(;e  designated  as  a 
compensation  committee,  a  committee 
performing  functions  tyj)ically 
l)erformed  by  a  com])ensation 
committee,  including  oversight  of 
executive  compensation;  or  (3)  in  the 
absence  of  any  such  committees,  the 
members  of  the  hoard  of  direc:tors  who 
oversee  (jxecntive  compensation  on 
behalf  of  the  hoard,  who  together  must 
comprise  a  majority  of  the  hoard’s 
independent  directors.  The  alternative 
option  to  a  formal  committee,  as 
described  above,  would  therefon; 
continue  to  he  available  to  i.ssners.  The 
Commi.ssion  believes  that  the.se  three 
alternatives  are  consi.stent  with  the 
definitions  provided  Rule  lOC-l,  and 
should  provide  issuers  with  flexibility 
while  continuing  to  ensure  lndej)endent 
Director  oversight  of  executive 
comj)ensation. 

In  addition  to  retaining  its  exi.sting 
independence  standards  that  currently 
apply  to  hoard  and  Compensation 
Committee  members,  which  include 
certain  bright-line  tests,”'’  CHX  has 
eidianced  its  listing  retjnirements 
regarding  Comjjensation  Committees  by 
adoj)ting  additional  standards  for 
inde])endence  to  complv  with  the  Fees 
r’actor  and  Affiliation  Factor,  as  well  as 
the  other  .standards  set  forth  in  Rule 
1()C-1.  The  CMX’s  ])ro])osal  al.so  ado])ts 
the  cure  procedures  provided  as  an 
option  in  Rule  IOC-1  (a)(3)  for 
Comjjensation  Committee  members  who 
c(;a.se  to  he  indejjendent  for  reasons 
outside  their  reasonable  control. 

Further,  as  discussed  in  more  detail 
below,  the  CMX  proj)osal  adopts  the 
nuiiurement  that  the  Comjiensation 
Committee  have  a  written  charter  or 
hoard  resolution  that  addre.sses  the 
committee’s  jiurpose  and 
responsibilities,  and  adds  requirements 
to  specify  the  comjiensation 
committee’s  authority  and 
responsibilities  as  to  compensation 
advisers  as  set  forth  under  Rule  lOC-l. 
Taken  as  a  whole,  the  Commission 
believes  that  these  changes  will 
strengthen  the  oversight  of  executive 
compensation  in  CMX-li.sted  companies 
and  further  greater  accountahilitv,  and 
will  therefore  further  the  protection  of 
investors  consistent  with  Section  (j(h)(5) 
of  the  Act. 

The  Commission  believes  that  the 
Exchange’s  proposal,  which  re(]uire,sthe 
consideration  of  the  additional 
independence  factors  for  Compensation 
Committee  members,  is  designed  to 

Sao  Nolico.  supra  noli;  4.  Sou  also  supra  noto 


protect  investors  and  the  public  interest 
and  is  consistent  with  the  requirements 
of  Sections  (i(l))(.5)  and  IOC  of  the  Act 
and  Ride  lOC-1  thereunder. 

With  resjiect  to  the  Fees  Fai:tor  of 
Rule  lOC-1,  the  Exchange  rules  state 
when  considering  the  source  of  a 
director’s  coiiqien.satiou  in  determining 
independence  for  Compensation 
Committee  .service,  the  hoard  .should 
consider  whether  the  director  receives 
compensation  from  any  jiersou  or  entity 
that  woidd  impair  his  ability  to  make 
indejiendent  judgments  about  the  li.sted 
company’s  executive  compensation.  In 
addition  to  the  continued  application  of 
the  CHX’s  current  independence 
standards  and  bright-line  tests.  CHX’s 
new  rules  al.so  require  the  hoard  to 
consider  all  relevant  factors  in  making 
indejiendence  determinations  for 
Compensation  Committee  membership. 
The  Exchange  believes  that  the.se 
reiiuirements  of  jiroposed  Article 
19(p)(3)(B)  of  the  Exchange’s  Rules,  in 
addition  to  the  general  director 
independence  requirements,  represent 
an  approjn  iate  standard  for 
Compensation  Committee  independence 
that  is  consistent  with  the  reijuirements 
of  Rule  lOC-l  and  the  Fees  Factor. 

’I’he  Commission  believes  that  the 
|)rovi.sions  noted  above  to  address  the 
Fees  Factor  give  a  hoard  broad 
llexihility  to  consider  a  wide  varietv  of 
fees,  including  any  consulting,  advisorv 
or  other  comjjensatory  fee  jiaid  hv  the 
issuer  or  entity,  when  considering  a 
director’s  independence  for 
compensation  committee  service.  While 
the  Exchange  does  not  bar  all 
compen.satory  fees,  the  ajiproach  is 
consistent  with  Rule  lOC-1  and 
provides  a  basis  for  a  hoard  to  jnohibit 
a  director  from  being  a  member  of  the 
Compen.sation  Committee,  should  the 
director  receive  comjiensation  that 
impairs  the  ability  to  make  indejiendent 
decisions  on  executive  compensation 
matters,  even  if  that  compen.sation  does 
not  exceed  the  threshold  in  the  bright- 
line  test.”^  The  Commi.ssion,  therefore, 
believes  that  the  jiroposed 
compen.satory  fee  re(|uirements  comjily 
with  Rule  lOC-l  and  are  designed  to 
protect  investors  and  the  public  interest, 
consi.stent  with  Section  ()(h)(5)  of  the 
Act.  The  Commi.ssion  notes  that  the 
compen.satory  fee  consideration  may 
hel])  ensure  that  Compensation 
Committee  members  are  le.ss  likely  to 
have  received  fees,  from  either  the 
issuer  or  another  entity,  which  could 
potentially  influence  their  decisions  on 
conqien.sation  matters. 

Soi:  supra  noto  :i!),  roliirtMicin”  llio  sovnn 
i!xistiii}>  l)right-lin(!  I(!sls. 


With  respect  to  the  Affiliation  Factor 
of  Rule  lOC-1,  CHX  has  concluded  that 
an  outright  bar  from  service  on  a 
company’s  Compensation  Committee  of 
any  director  with  an  affiliation  with  the 
company,  its  subsidiaries,  and  their 
affiliates  is  iuaiipropriate  for 
comjiensation  committees.  Under  CHX’s 
rules,  it  may  he  appropriate  for  certain 
affiliates,  such  as  representatives  of 
significant  stockholders,  to  .serve  on 
Compen.sation  Committees.  The 
Exchange  has  provided  guidance  that 
the  hoard  should  consider  whether  an 
affiliate  relationship  places  the  director 
under  the  direct  or  indirect  control  of 
the  li.sted  company  or  its  .senior 
management,  “in  each  case  of  a  nature 
that  would  impair  her  ability  to  make 
independent  judgments  about  the 
issuer’s  executive  compensation.’’”" 

The  Commission  believes  that  CHX’s 
approach  of  requiring  hoards  onlv  to 
consider  such  affiliations  is  reasonable 
and  consistent  with  the  requirements  of 
the  Act. 

The  Commission  notes  that  Congre.ss. 
in  reijuiring  the  Commission  to  direct 
the  exchanges  to  consider  the  Affiliation 
Factor,  did  not  declare  that  an  absolute 
bar  was  necessary.  Moreover,  as  tin; 
Commission  stated  in  the  Ride  lOC-l 
Adopting  Release,  “in  establishing  their 
independence  reiiuirements,  the 
exchanges  may  determine  that,  even 
though  affiliated  directors  are  not 
allowed  to  serve  on  audit  committees, 
such  a  blanket  prohibition  would  he 
iuapjiropriate  for  comiien.sation 
committees,  and  certain  affiliates,  such 
as  rejne.sentatives  of  significant 
shareholders,  should  he  permitted  to 
.serve.’’””  In  determining  that  CHX’s 
affiliation  standard  is  consi.stent  with 
Sections  8(h)(3)  and  IOC  under  the  Act. 
the  Commission  notes  that  CHX’s 
pro])o.sal  reipiires  a  company’s  hoard,  in 
selecting  Compensation  Committee 
members,  to  consitler  whether  any  such 
affiliation  would  impair  a  director’s 
judgment  as  a  member  of  the 
Compen.sation  Committee.  The  CHX 
rule  further  states  that,  in  considering 
affiliate  relationships,  a  hoard  .should 
consider  whether  such  affiliate 

.SV'c  ))ro|)(i.s(Kl  Kuli!  l!l(|))(;))(t!)(ii). 

"'’Kiili!  lOC-l  Adopliii}^  A1  llio.saino 

tiiiii!.  Iho  Coniinission  noliul  that  .significant 
shandioldors  may  have  otlier  rolatinnships  witli  tin; 
listiul  company  tliat  woidd  result  in  such 
shareholders'  interests  not  heiiif*  aliened  with  those 
of  other  shareholders  and  that  the  exchanges  may 
want  to  consider  these  other  ties  between  a  listed 
issuer  aud  a  director.  While  the  Kxchange  did  not 
adopt  any  additional  factors,  the  current  affiliation 
standard  would  still  allow  a  company  to  prohibit 
a  director  whose  afliliations  "impair  his  ability  to 
make  inde))endent  judgment"  as  a  member  of  the 
committee.  Sou  also  supra  notes  :U>-41  and 
accompanying  text. 
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relationship  j)la(;e.s  the  director  under 
the  direct  or  inilirect  control  ol  the 
listed  conij)any  or  its  .senior 
inanageinent  such  that  it  would  impair 
the  ability  ol  the  direclor  to  make 
iudependeut  judgments  on  executive 
compensation.  We  believe  that  this 
should  give  companies  the  Ilexihility  to 
a.ssess  whether  a  tlirector  who  is  an 
affiliate,  including  a  significant 
shareholder,  should  or  should  not  serve 
on  the  company's  (iom|)ensation 
('.ommittee.  depending  on  the  director's 
particular  affiliations  with  the  company 
or  its  senior  management. 

As  to  whether  (IHX  should  adoj)t  any 
additional  relevant  independence 
factors,  the  Exchange  stated  that  it 
reviewed  its  rules  in  light  of  Ride  10(’- 
1.  and  concluded  that  its  existing  rules 
together  with  its  jnojiosed  rules  are 
sufficiently  broad  to  encomjia.ss  the 
tyjies  of  relationships  which  would 
generally  he  material  to  a  director's 
independence  for  Compensation 
(Committee  serx'ice.  The  Commission 
believes  that,  through  this  review,  the 
Exchange  has  comjilied  with  the 
nujuirement  that  it  consider  relevant 
factors,  including,  hut  not  limited  to.  the 
Fees  and  Affiliation  Factors  in 
determining  its  definition  of 
independence  for  Comjiensation 
C.onnnittee  memhers.  riu!  C.ommission 
notes  that  Rule  KKi-l  reipiires  each 
exchange  to  consider  relevant  factors  in 
determining  independence 
reipiirements  for  members  of  a 
compensation  committee,  hut  does  not 
nujuire  the  exchange's  proposal  to 
refiect  any  such  additional  factors. 

CHX  also  jnoiioses  that  the 
“Exceptional  and  Limited 
(arcumstances”  provision  in  its  current 
rules,  which  allows  one  director  who 
fails  to  meet  the  Exchange's 
Independent  Director  definition  to  serve 
on  a  compensation  committee  under 
certain  conditions,  applv  to  the 
enhanced  indejiendence  standards 
discussed  above  that  the  Exchange  is 
adojiting  to  comjilv  with  Rule  lOOl. 
The  Commission  believes  that  the 
discretion  granted  to  each  exchange  by 
Rule  lOC-1,  generally,  to  determine  the 
inde|)(!ndence  standards  it  adopts  to 
comply  with  the  Rule  includes  the 
leeway  to  carve  out  excejitions  to  those 
.standards,  as  long  as  they  are  consi.stent 
with  the  Act. 

Regarding  the  justification  for  such  an 
exception,  the  ('ommission  notes  that  it 
long  ago  approved  as  consistent  with 
the  Act  the  same  exception  and  concept 
in  the  context  of  (illX’s  current  rules 
with  resjiect  to  comjiensation 
committees,  as  well  as  for  nominations 


committees  and  audit  committees.'"' 
Although  the  additional  independence 
standards  reipiired  by  Rule  l()A-3  for 
audit  committe(!s  are  not  subject  to  this 
exception,  the  Connni.ssion  notes  that 
Rule  1()Ci-l  grants  exchanges  more 
di.scretion  than  Rule  l()A-3  when 
considering  ind(!])endence  standards  for 
compeu.sation  committee  memhership. 

In  summary,  the  (lommi.ssion  heliijves 
the  ilexihility  provided  in  (dlX's  new 
(iomjien.sation  ('.ommiltee  independmice 
standards  provides  companies  with 
guidance,  while  allowing  them  to 
identify  tho.se  relation.shi])s  that  might 
rai.se  (piestions  of  indejiendence  for 
.service  on  the  comiiensation  committee. 
It  provides  further  flexibility  for 
companies  in  circumstances  where  one 
member  of  the  committee  cea.ses  to  meet 
the  indejiendence  reipiirements,  under 
s]iecified  conditions,  for  reasons  outside 
the  memher's  reasonable  control.  For 
these  reasons,  we  believe  the 
indejiendence  standards  are  consistent 
with  the  inve.stor  protection  jirovision  of 
Section  (i(h)(.5)  of  the  Act. 

C.  Aiilhority  of  (JoinmiHoos  To  Botain 
(k}ini)ons(ition  Advisors:  Finiding:  and 
Indopondonco  of  Componsation 
Advisors  and  Factors 

As  discus.sed  above,  (3 IX  propo.ses  to 
set  forth  explicitly  in  its  rules  the 
reipiirements  of  Rule  KKi-l  regarding  a 
compensation  committee’s  authority  to 
retain  com|)en.sation  advi.sers,  its 
responsibilities  with  resjiect  to  such 
advisers,  and  the  li.sted  comjiauv’s 
obligation  to  provide  approjiriate 
funding  for  payment  of  reasonable 
compeu.sation  to  a  com])ensation 
adviser  retained  by  the  committee.  As 
such,  the  (3)nnnission  believes  these 
provisions  meet  the  mandate  of  Rule 
lOC-l and  are  consistent  w'ith  the 
Act.":^ 

In  addition,  the  Commission  believes 
that  requiring  companies  to  specify  the 
enhanced  comjien.sation  committee 
resjionsihilities  through  the 
(knnpen.sation  Committee’s  written 
charter  or  hoard  resolution  will  help  to 
assure  that  there  is  adequate 
transparency  as  to  the  rights  and 
resjionsihilities  of  compen.sation 
committee  memhers.  As  discussed 
above,  the  jnojiosed  rule  change 
requires  the  Comjiensation  Committee 
of  a  li.sted  comjiany  to  consider  the  six 
factors  relating  to  indejiendence  that  are 
enumerated  in  the  jnoposal  before 
selec.ting  a  compensation  consultant. 

.SiicuriliiJS  Acl  Rc^lcnso  No.  4!l!lll 

(|uno  24.  2(1(14).  (id  KK  dddSd  duly  1. 2004)  (orihu- 
approviii};  Kilo  No.  Cl IX-2()03-ld). 

.SVf(.-Ruli!  lOC-l. 

l.S  ll..S.(:.  7«j-;i. 


legal  counsel  or  other  adviser  to  the 
Compensation  Committee.  The 
Comnii.ssion  believes  that  this  provision 
is  consistent  with  Rule  1()C-1  and 
Section  ()(h)(5)  of  the  Acl. 

In  a|)|)r()ving  this  aspect  of  the 
pro|)()sal,  the  (Commission  notes  that 
(:oni|)liance  with  the  rule  requires  an 
independence  assessment  of  any 
conqiensation  consultant,  legal  counsel, 
or  other  adviser  that  jnovides  advice  to 
the  Conqien.sation  Committee,  and  is 
not  limited  to  advice  concerning 
executive  comjiensalion.  However,  CHX 
has  inoposed,  in  Amendment  No.  3,  to 
add  language  to  the  provision  regarding 
the  independence  a.ssessment  of 
compensation  advisers"'*  to  state  that 
the  Compen.sation  Committee  is  not 
required  to  conduct  an  indejiendence 
assessment  for  a  compen.sation  adviser 
that  acts  in  a  role  limited  to  the 
following  activities  for  which  no 
disclo.sure  is  required  under  Item 
4()7{e){3)(iii)  of  Regulation  S-K:  (a) 
Consulting  on  any  broad-based  ])lan  that 
does  not  ili.scriminate  in  scojie.  terms,  or 
o])eration,  in  favor  of  executive  officers 
or  directors  of  the  companv,  and  that  is 
available  generally  to  all  salaried 
employees;  and/or  (h)  providing 
information  that  either  is  not 
cust()miz(!d  for  a  particular  issuer  or  that 
is  customized  ha.sed  on  parameters  that 
are  not  developed  by  the  adviser,  and 
about  which  the  adviser  does  not 
jirovide  advice.  This  exception  is  ha.sed 
on  Item  4()7(e)(3)(iii]  of  Regulation  S-K, 
which  provides  a  limited  exception  to 
the  (Commission’s  requirement  for  a 
registrant  to  disclose  any  role  of 
compensation  consultants  in 
determining  or  recommending  the 
amount  and  form  of  a  registrant’s 
executive  and  director  compensation. 

The  Commission  views  (CHX’s 
projioseil  exce])tion  as  reasonable,  as  the 
Comnii.ssion  determined,  when 
adojiting  the  comiien.sation  consultant 
disclosure  requirements  in  Item 
4()7(e)(3)(iii],  that  the  two  excejited 
categories  of  advice  do  not  raise  conflict 
of  interest  concerns."'’  The  Commission 
also  made  similar  findings  when  it 
noted  it  was  continuing  such  exceptions 
in  the  Rule  lOC-l  Adopting  Release, 
including  excepting  such  roles  from  the 
new  conflict  of  intere.st  disclosure  rule 

’".S’f.’c  proposed  Riil(!  ]()((i)(4)(l'').  ns  iinKMuInd  1)V 
AiiKindmiMil  No. 

■"  .Scr  17  CI  R  22<).4()7((!)(3)(iii). 

”'“.S'(.-o  I’roxy  Disclosun!  ludiaiiconioiRs.  Socurilios 
A(:(  Ri!l(!.'is(!  No.  (lOK!)  (Doc.  1(1.  2()()‘)).  74  I''R  (i8:{:i4 
(Doc.  2;(.  2()()()).  ill  (i8:(48  ("Wo  nro  porsuadod  l)v 
commonloi's  ivlio  nolod  lliii(  siirvoys  dial  provide 
gonond  inldrinalion  rogardiiig  (ho  Icirm  iind  ainoiinl 
ol'c.oinponsa(ion  (ypically  piiid  (o  oxociilivo  olllcors 
iind  diroclors  widiiii  a  |)ar(iciilar  indus(rv  gonorallv 
do  not  niiso  tlio  po(on(ial  conllicis  oi  in(orost  dial 
llio  ainondinonts  aro  intondod  to  address."). 
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nuiuinKl  to  iinphnnont  Section 
l()C(c)(2).  The  (^-oinmission  also  l)eliev(!S 
that  the  exception  slionhl  allav  some  of 
the  concerns  raised  l)y  the  coininenters 
to  other  filings  regarding  the  .scope  of 
the  independence  assci.ssinent 
r(!(|nir(anent.”'‘  lla.sed  on  the  above,  tin; 
(ioinmission  believes  these  limited 
exceptions  are  consistent  with  the 
inv(;stor  protection  provisions  of 
.Section  (i(h)(,5)  of  the  Act. 

Regarding  the  ind(!|)(;ndence 
assessment  r(!(|nirement.  the 
Commission  notes  that,  as  already 
discussed,  nothing  in  tin;  j)roj)o.s(!d  rule 
j)revents  a  compensation  committee 
from  selecting  any  adviser  that  it 
prefers,  including  ones  that  are  not 
indej)endent,  after  consitha  ing  the  six 
factors.  In  this  regard,  in  Amendment 
No.  3,  CllX  added  specific  rule  language 
.stating,  among  other  things,  that  nothing 
in  its  rule  re(]uires  a  compensation 
advi.ser  to  he  independent,  only  that  the 
comj)ensation  committee  must  consider 
the  six  independence  factors  before 
.selecting  or  receiving  advice  from  a 
compensation  adviser.’'^ 

Finally,  one  commenter  on  the  New 
Y(a  k  .Stock  Exchange  LL(7s  ])roposal 
napiested  guidance  “on  how  often  the 
rcapured  indej)(aidence  assessment 
should  ocxair.”’"'  This  ccanmenter 
oh.s(a  ved  that  it  “will  he  extremely 
hurdensome  and  disru])tive  if  prior  to 
(!ach  such  |com])ensation  committeel 
meeting,  the  committee!  had  to  conduct 
a  new  assessment.”  The  (Commission 
anticii)ates  that  compen.sation 
committees  will  conduct  such  an 
indejjendence  assessment  at  least 
annually.’'-' 

The  changes  to  CMX’s  rules  on 
compensation  advisers  should  therefore 
h(!nefit  investors  in  (CHX-listed 
companies  and  are  consistent  with  the 
reepurements  in  .Section  (i(h)(5)  of  the 
Act  that  rules  of  the  exchange  further 
investor  j)rotection  and  the  jjuhlic 
interest. 

D.  Application  to  Smaller  HcpoiUng 
Companies 

The  (Commission  believes  that  the 
reciuirement  for  Smaller  Re])orting 
(Companies,  like  all  other  (CHX-listed 
companies,  to  have  a  comj)ensation 
committee,  com])osed  .solely  of 
independent  directors  or  to  otherwise 


NY.Sl':  Approval  OrdorancI  Nasdaij 
Apimival  ()rd(!r.  supra  nolo  (i. 

Sac  supra  notos  .'>(>-58  and  accompanying  U!xl. 

Saa  ('.oinmont  lo  NY.Sl')  Notice  by  Kobort  15. 
I.anim,  Ohair.  .Socnrilios  Law  Oonnnittoo.  'I'ho 
.Society  of  ()oi|)orale  .Secretaries  Covernance 
I’rofessionals.  dated  nec:ember  7.  2(112. 

''''.See  NY.Sl')  Approval  Order  and  Nasdari 
Approval  Order,  supra  note  (>  for  a  discussion  of 
conimonts. 


have  comjxmsation  determined  hv  a 
majority  of  the  inde|)endent  directors,  is 
reasonable  and  consistent  with  the 
protection  of  inv(!.stor.s.  'I’he  (Commission 
notes  that  (CllX’s  rules  for  (Compen.sation 
(Committees  have  not  made  a  distinction 
for  .Smalhir  Reporting  (Companies  in  the 
past.  However,  consistent  with  the 
exemption  of  .Smaller  Reporting 
(Companies  from  Rule  1()(C-1,  the 
Exchange  has  decided  not  to  r(!(juire 
Smaller  Rejiorting  (Companicts  to  meet 
its  projiosed  new  independence 
r(!{|uirement.s  as  to  comjMinsatory  fees 
and  affiliation  as  well  as  the 
rixpiirements  concerning  compen.sation 
advisers.""' 

The  (Commission  believes  that  these 
provisions  are  consistent  with  the  Act 
and  do  not  unfairly  discriminate 
hetw(!en  issuers.  The  (Commission 
believes  that,  for  similar  nxisons  to 
tho.se  for  which  .Smalh!r  Reporting 
Coinjianies  are  exempted  from  th(!  Rule 
1()(C-1  riKiuirements,  it  inakiis  sense  for 
(CHX  to  provide  .some  flexibility  to 
Smaller  Rejiorting  Companies.  Further, 
in  view  of  the  jiotential  additional  costs, 
it  is  reasonable  not  to  nuiuire  a  Smaller 
Re])orting  (Company  to  comply  with 
the.se  additional  recpiirements. "" 

S.  Opportunity  To  Onre  Defects 

Rule  1()(C-1  recpiires  the  rules  of  an 
exchange  lo  provide  for  appro|)riate 
])rocedure.s  for  a  listed  issuer  to  have  a 
reasonable  opportunity  to  cure  any 
defects  that  would  he  the  httsis  for  the 
exchange,  under  Rule  1()(C-1,  to  ])rohihit 
the  issuer’s  li.sling.  Rule  1()(C-1  also 
.sp(!cifi(!.s  that,  with  resptict  to  the 
inde|)end(!nce  standards  adopted  in 
accordance  with  the  nHjuirements  of  the 
Rule,  an  (exchange  may  ])rovide  a  cure 
jjeriod  until  the  (iarlier  of  the  luixt 
annual  shareholders  meeting  of  the 
listed  issuer  or  one  year  from  the 
occurrence  of  the  event  that  caused  the 
member  to  he  no  longer  independent. 

The  (Commission  notes  that  the  cure 
])eriod  that  CHX  proposes  for  compani(!.s 
that  fail  to  comply  with  the  enhanced 
indejjendence  requirements  (hisigned  to 
com])ly  with  Rule  lOC-1  is  the  same  as 
the  cure  |)eriod  suggested  under  Rule 
1()(C-1.  The  Commission  believes  that 
providing  this  cure  provision  as  an 
o|)tion  for  indejjendent  dir(!ctors  who 
cease  to  he  imhipendent  for  reasons 
outside  their  control  is  fair  and 
rtuisonahle  and  consistent  with  investor 
])rotection  under  Rule  (>(1))(,5).  In 


'"".S’rr  Nolico.  supra  iioti!  4. 

""  As  (lisciissod  supra  luilcis  (i(M>2  and 
a(:(:()ni|>anyina  lo.xl.  iiixtur  OlfX's  proposal.  .Siiiallur 
Kijporlins  Ooinpanios  aix;  oxoiiiirlod  Iroin  all  ol  tbo 
coiiipunsalioii  advisor  ro<|uiromonts.  including  tho 
n!(|uiroinonl  that  spociliod  indopondonco  factors  l)o 
considorod  bolont  solocting  such  advisors. 


addition,  (CHX’s  general  rules  include 
delisting  procedunis  that  provide 
issuers  with  notice,  opportunity  for  a 
hearing,  opportunity  for  appeals,  and  an 
opportunity  to  cure  defects  Ixdore  an 
issuer’s  securiticis  are  deli.sttul. 

'I'he  (Commission  helieviis  that  the.se 
general  |)r()cedures  for  companies  out  of 
compliance  with  listing  reciuirements, 
in  addition  to  the  particular  cure 
provisions  for  compen.sation  committees 
failing  to  meet  the  new  indej)endence 
standards,  adiujuately  meet  the  mandate 
of  Rule  1()C-1  and  also  are  consistent 
with  investor  protection  and  the  public 
inter(!.st  since  they  give  a  comj)any  a 
rea.sonahle  time  period  to  cure  non- 
compliance  with  these  imjiortant 
requirtunents  before  they  will  he 
delisted. 

F.  Fxeni})tions 

The  (Commission  heliexms  that  it  is 
appropriate  for  CHX  to  exempt  from  the 
new  re(]uirements  e.stahlished  by  the 
propo.sed  rule  change  the  same 
cat(!gories  of  i.ssuers  that  are  (!xemj)t 
from  its  existing  .standards  for  oversight 
of  executive  compensation  for  listed 
companies.  Although  Rule  1()(C-1  does 
not  explicitly  exempt  some  of  the.se 
categories  of  issuers  from  its 
re(]uirements.  it  does  grant  discretion  to 
exchanges  to  provide  additional 
(ixemptions.  (CHX  .stat(!.s  that  the  reasons 
it  adopted  the  existing  exenq)tions 
a])ply  (upially  to  the  mnv  rcupurements, 
and  the  (Commi.ssion  believes  that  this 
as.s(!rtion  is  reasonable. 

(CHX  projjo.ses  to  (!xempt  limited 
partnershijjs.  com])anie.s  in  bankruptcy, 
and  open-end  investment  managenumt 
companies  regi.stered  under  the 
lnv(!.stment  (Company  Act  from  all  of  the 
reepurements  of  Rule  10(C-1.  The 
(Commission  believes  such  exemptions 
are  rea.sonahle,  and  notes  that  such 
entities,  which  were  already  generally 
exempt  from  CHX’s  existing 
conqjensation  committee  requirements, 
also  are  exempt  from  the  compen.sation 
committ(!e  independence  njquirements 
specifically  under  Rule  lOC-1.  (CHX  also 
]jropo.ses  to  (!xenq)t  closed-(!nd 
management  investment  companies 
regi.stered  under  the  Investment 
(Comj)anv  Act  from  the  riKpiirements  of 
Rule  1()(C-1.  The  Commi.ssion  Ixilieves 
that  this  (‘xemption  is  rixtsonahle 
hecau.se  the  Inve.stment  (Com])any  Act 
already  assigns  im|)ortant  duti(!.s  of 
inve.stment  company  governance,  such 
as  approval  of  the  inv(!.stment  advisory 
contract,  to  independent  directors,  and 
because  such  (iiitities  were  already 
generally  extnnpt  from  (CHX’s  exi.sting 
compensation  committee  requirements. 

The  Commission  further  helieviis  that 
other  projjosed  exetmption  provisions 
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relating  to  controlled  companies,'"^ 
|)a.ssive  business  organizations  or 
derivative  and  special  purjjo.se  entities, 
and  i.ssners  who.se  only  listed  e(]uity 
stock  is  a  preferred  stock  or  debt 
security  are  reasonable,  given  the 
specific  characteristics  of  these  entities 
identified  by  CHX.'*’  ’ 

The  CHX  j)roposal  wouhl  continue  to 
jjennit  foreign  private  issuers  to  follow 
home  country  jjractice  in  lieu  of  the 
j)rovisions  of  the  new  rules,  but  would 
now  recjuire  further  disclosure  from 
such  entities  nigarding  the  reason  why 
they  do  not  have  an  indej)endent 
compensation  committee.  The 
Commission  helicives  that  granting 
exemjjtions  to  foreign  private  is.sners  in 
deference  to  their  home  country 
j)ractices  with  respect  to  comjjensation 
committee  jjractices  is  appropriate,  and 
believes  that  the  existing  and  ])roj)osed 
disclosure  requirements  will  help 
investors  determine  whether  they  an; 
.satisfied  with  the  alt(;rnative  standard. 
The  (ajinmission  also  notes  that  (31X’s 
proj)osal  conforms  its  rules  to  Rule  lOf]- 
1,  which  exempts  foreign  private  issuers 
from  the  comp(;nsation  committee 
ind(;p(;ndence  r(;(inirements  of  Rule 
1()C-1  to  the  (‘xtent  such  entities 
di.sclo.se  in  their  annual  reports  tlu; 
rea.sons  they  do  not  have  indepemhait 
comj)ensation  committees. 

a.  Transition  to  tha  Now  Ihilos  for 
(ionijxinios  Listed  as  of  the  Hffactiva 
Date 

The  Commission  h(;lieves  that  the 
deadlines  for  com])liance  with  the 
jjroposal’s  various  provisions,  as 
amended,  are  reasonable  and  should 
afford  listed  c:ompanies  adeciuate  time  to 
make  the  changes,  if  any.  nece.ssarv  to 
meet  the  new  .standards.  I'he 
(annmission  believes  that  the  July  1. 

2013  deadline  proposed  is  clear-ciit  and 
matches  the  deadline  set  forth  by  NYSE 
and  Tin;  NASDAQ  Stock  Market,  as 
r(;vised."’-’  Additionally,  the  amended 
d(;adline  giv(;s  companies  until  the 
earlier  of  their  first  annual  meeting  after 
January  1.5,  2014,  or  October  31, 2014, 
to  comply  with  the  (;nhanced 
independence  standards  for  the 

"'-'rii(!()()iiiiiiissi(in  ni)t(!s  lliat  coni  rolled 
coinpiinies  iir(!  providi^d  an  antoniatic  oxeniption 
Iron)  llie  application  ol  the  entii'cly  ol  Knle  1(l(i- 
1  l)\  Kill)!  1(K:-1(Ii)(.')). 

""  .See  noU's  (i4-<»(l  and  accoinpanyin;'  text. 

.S'(w  .Sccairities  lOxcliangc  Act  KeWiasc  Nos. 
(iKOll  (OctolMir  <1.  2(112).  77  I'R  (i2.')41  (October  l.'i. 
2(112)  (.Notice  ol  l'ibi  No.  .SK-NY.Si:-2()12-4<i): 

(iHOia  (October  (I.  2012).  77  I  K  (iZ.alia  (Octob(!r  15. 
2012)  (Notice  ol  I'ib!  No.  .SK-NA.SI)AQ-20I2-10<I); 
.see  also  AinenibnenI  No.  1  to  I’ile  No.  .SK- 
Ny\.SnA(J-2012-10<l. 


members  of  comjien.sation  committees 
in  Rule  10(p)(3)(B)."'''’ 

//.  Compliance  Scliednies:  Companies 
Transferrim^  Trom  Other  Markets 

rhe  Commission  htilieves  that  it  is 
reasonable  for  CHX  to  allow,  with 
respect  to  comjiiinies  listing  in 
connection  with  an  initial  public 
offering  and  comjianies  transferring 
from  other  markets,  the  same  |)hase-in 
schedule  for  comjiliance  with  the  new 
reipiirements  as  is  jiermitttid  under  its 
current  compen.sation  related  rules. 

3'he  (amnnission  also  helieves  that  the 
compliance  schedule  for  companies  that 
cease  to  he  .Smaller  Reporting 
(^omj)anies.  as  revi.sed  in  Amendment 
No.  2,  is  adequate  time  to  come  into 
comjiliance  with  the  rules  that  ajiply  to 
other  comjianies. 

IV.  Accelerated  Approval  of 
Amendment  No.  3  to  the  Proposed  Rule 
(Change 

The  Commission  finds  good  cause, 
pursuant  to  Section  19(h)(2)  of  the 
Act,""’  for  ajiproving  the  jiropo.sed  rule 
change,  as  modified  hy  Amendment 
Nos.  1, 2  and  3.  prior  to  the  3()th  dav 
after  the  date  of  |nihlication  of  notice  in 
the  Federal  Register. 

The  change  made  to  the  jiropo.sal  hy 
Amendment  No.  3  to  remove  a  pro])o.sed 
ainendiiKtnt  to  Rule  4  is  not  snh.stanlive, 
as  Rule  4’s  listing  standards  will  now 
not  hi;  changed,  luir  the  .same  nia.son,  the 
removal  of  the  proposed  general 
exemption  lor  clearing  agencies  clearing 
futures  or  options  from  the  rule  is  not 
a  siihstantivi;  change."’^ 

The  additional  language  in 
Amendment  No.  3  to  exclude  advisers 
that  provide  onlv  certain  types  of 
services  from  the  indeptindeuce 
as.se.ssment  is  also  ap])ropriale.  As 
discu.ssed  above,  the  Commission  has 
already  determined  to  exclude  such 
advi.sers  from  the  disclosure 
recpiirement  regarding  compensation 

'"''rbi!  pi'(ipi)si)l  is.  bowovdi'.  olbdi'wisi!  dUdctiv)! 
oil  Inly  1. 2012.  iiiid  issuors  will  bo  i'o(|iiii'(!(l  to 
comply  with  tin;  iimv  compimsalioii  coinmiltoo 
cbiirldi'  (o)'  boai’d  rosolutioii)  mid  iidvisor 
i'o(|uir(!iiioiits  as  of  that  data.  As  noted  above. 

(.ertaiii  iixisliiig  issuers,  sneb  as  .Smaller  Reporting 
Companies,  are  exeni|)t  Ironi  compliance  with  (be 
lUiw  inde|)endence  reipdrement  willi  respi!cl  to 
compensation  committee  servici;. 

15  ll.S.C.  7as(b)(2). 

"’'TIu!  Commission  notes  that  the  listing  ol  a 
security  Intnres  |>rodncl  cleared  by  a  clearing 
agency  tbal  is  registered  |mrsnant  to  section  17A  ol 
tbe  Act  (15  l)..S.C.  7ti(|-l )  or  that  is  exempt  Irom  (be 
registration  re(|niremenls  ot  sect  ion  17A(b)(7)(A) 

(15  ll.S.C.  78(|-l(b)(7)(A))  and  the  listing ol'a 
standardi/.ed  option,  as  deliiuid  in  (i  24(l.<lb-I(a)(4). 
issiK'd  by  a  clearing  agency  that  is  regislia'ed 
pnrsnani  to  section  17Aoi  llie  Act  (15  Ib.S.C;.  7K(|- 
1)  are  provided  an  automatic  exemption  Irom  the 
appliiuition  ol  (be  entirety  of  Ride  1(1C-1  bv  Ride 
l()C-l(b)(5). 


advi.sor.s  in  Roguhition  .S-K  hocausc 
these  types  of  services  do  not  niise 
conflict  of  intere.st  concerns.  .Similarly, 
the  addition  of  further  guidance  hy 
Amendment  No.  3  merely  clarifies  that 
the  same  exception  apjilies  for  in-hou.se 
legal  counsel,  and  is  not  a  substantive 
changes,  as  it  was  the  intent  of  the  rule 
as  originally  proposed. 

Next,  the  addition  of  further  guidance 
hy  Amendment  No.  3  merely  clarifies 
that  nothing  in  the  Exchange’s  rules 
reejuire  a  compensation  adviser  to  he 
independent,  only  that  the 
compensation  committee  consider  the 
indepitndence  factors  before  .selecting  or 
receiving  advice  from  a  conqiensation 
advi.ser,  and  that  is  not  a  substantive 
change,  as  it  was  also  the  intent  of  the 
rule  as  originally  jnoposed. 

Finally,  the  change  made  by 
Amendment  No.  3  to  reciuire  comjianies 
currently  listed  on  CHX  to  comply  with 
the  majority  of  the  new  rules  by  July  1. 
2013.  rather  than  immediately,  as 
originally  jiroposed,  reasonably  affords 
companies  more  time  to  take  the  steps 
nece.ssarv  for  compliance.  The  change  to 
reijuire  such  companies  to  comply  with 
the  charter  and  comjiensation  advi.ser 
consideration  jirovisions  by  July  1, 

2013.  rather  than,  its  originally 
pro])osed.  the  earlier  of  their  first  annual 
meeting  after  January  15,  2014,  or 
October  31, 2014,  still  allows  ample 
lime  lor  companies  to  adjust  to  the  new 
rules,  and  accords  with  the  deadline  set 
by  NY.SE  and  Nasdaq  in  their  jnojiosal.s 
to  comjilv  with  Rule  10('-1. 

.Similarly,  the  conforming  in.sertion  of 
the  current  rule  language  as  a  sunset 
in  ovision  merely  makes  clear  what 
issuers  will  he  required  to  comply  with 
prior  to  the  effectiveness  of  the  new  rule 
text. 

For  all  the  reasons  discu.ssed  above, 
the  Commission  finds  good  cause  to 
accelerate  approval  of  the  jirojiosed 
changes  made  by  Amendment  No.  3. 

V.  Solicitation  of  (Comments 

Interested  jiersons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing  anil 
whether  Amendment  No.  3  is  consistent 
with  (he  Act.  Comments  may  he 
submitted  by  any  of  the  following 
methods: 

""'.Sr’t;  .Si'curilid.s  l-Ncbaii}*!!  Act  Riilixist!  Nci.s. 
(i«()11  (Octobiir  <1.  2012),  77  l•R  ()2.541  (October  15. 
2012)  (Nolici!  ol  Fib!  No.  .SR-NY.SK-2012-40); 
OftOKl  (Oclobiir  0.  2012).  77  FR  02.5(i:i  (Oclobiir  15. 
2012)  (Noticool  Filo  No.  SR-NA.SnAQ-2012-10<l); 
sue  also  Anniiubminl  No.  1  to  Filo  No.  .SR- 
NA.SI)AQ-2012-10<). 


4946 


Federal  Register /  Vol.  78,  No.  15 /  Wednesday,  January  23,  2013 /Notices 


Eloct i  onic  Coin  men  ts 

•  Use  the  Connni.ssion’.s  Intta  net 
comment  form  (htt})://\v\vi\'.sec.gov/ 
rnles/sro.slitinl);  or 

•  Send  an  email  to  rule- 
connnents@sec.gov.  I^lease  include  File 
Number  SR-(’.HX-2()1 2—1 3  on  tin; 
subject  line. 

Paper  Comments 

•  Send  ])a|)(;r  comments  in  tri])licate 
to  Elizabeth  M.  Murphy.  Secretary. 
Securities  and  Exchange  (iommission, 

100  E  Street  NE.,  Washington.  DC 
20549-1090. 

All  submissions  should  refer  to  File 
Number  SR-CHX-2012-13.  This  file 
number  should  he  included  on  the 
subject  line  if  email  is  used. 

To  helj)  the  Commi.ssion  jjrocess  and 
r(;view  your  comments  more  efficiently, 
please  use  only  one  method.  The 
Commi.ssion  will  post  all  comments  on 
the  Commission’s  Internet  Web  site 
(http://\\'\\’\v.sec.gov/i'uies/si'o.shtml). 
Copies  of  the  submission,  all  suhseciuent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
])roposed  rule  change  between  the 
Commission  and  any  person.  t)ther  than 
those  that  may  he  withheld  from  the 
])uhlic  in  accordance  with  tin; 
provisions  of  5  l).S.(',.  552.  will  he 
available  for  Web  site  viewing  and 
|)rinting  in  the  Commission's  Public 
Reference  Room  on  official  business 
days  between  the  hours  of  lO.OO  a.m. 
and  3;()()  ]).m.  Copies  of  such  filing  also 
will  he  available  for  ins])ection  and 
copying  at  the  jjrincipal  office  of  CHX. 
All  comments  received  will  he  posted 
without  change;  the  Commission  does 
ncjt  edit  personal  identifying 
information  from  snhmi.ssions.  You 
should  submit  only  information  that 
you  wish  to  make  available  inihlicly.  All 
suhmi.ssions  should  refer  to  File 
Number  SR-CHX-2()12-13.  and  should 
h(;  submitted  on  or  before  Fehruarv  13. 
2013. 

VI.  Cunclusion 

In  summary,  and  for  the  reasons 
discussed  in  more  detail  above,  tin; 
C.ommission  believes  that  the  rules 
being  adopted  by  (3 IX,  taken  as  whole, 
should  benefit  investors  by  hel])ing 
listed  companies  make  informed 
decisions  regarding  the  amount  and 
form  of  executive  comj)ensation.  CMX’s 
new  rules  will  helj)  to  meet  Congre.ss’s 
intent  that  compensation  committees 
that  are  resjionsihle  for  setting 
compensation  policy  for  executives  of 


listed  companies  consist  only  of 
independent  directors. 

CllX’s  rul(;s  also,  consistent  with  Rule 
lOC-l,  r(;(iuire  compen.sation 
committees  of  listed  comjjanies  to 
a.ssess  the  independence  of 
compensation  advisers,  taking  into 
consideration  six  specified  factors.  This 
should  help  to  assure  that  compensation 
committees  of  CHX-list(;d  companies  are 
better  informed  about  |)otentiai  conflicts 
when  selecting  and  rec(;iving  advice 
from  advi.sers.  Similarly,  the  provisions 
of  CnX’s  standards  that  recpiire 
compensation  committees  to  Im;  given 
the  authority  to  engage  and  oversee 
compensation  advi.sers.  and  recpiire  the 
listed  com])any  to  provide  for 
aj)proj)riate  funding  to  compensate  such 
advisers,  should  help  to  support  the 
compen.sation  committee's  role  to 
oversee  executive  comj)ensation  and 
help  provide  compen.sation  committees 
with  the  resources  necessary  to  make 
better  informed  compensation 
d(;ci.sion.s. 

For  the  foregoing  reasons,  the 
Commission  finds  that  the  propo.sed 
rule  change,  SR-(3IX-2()12-13,  as 
amended,  is  consi.st(;nt  with  the 
Exchange  Act  and  the  rules  and 
regulations  thereunder  ajiplicahle  to  a 
national  securities  exchange,  and,  in 
particular,  with  S(;ction  (i(h)(5)  of  the 
Exchange  Act. 

It  is  therefore  ordered,  pursuant  to 
Set;tion  19(i))(2)  of  the  Act,""  that  the 
j)ro])osed  ride  change.  SR-C,HX-2()12- 
13,  as  amended,  he,  and  it  hereby  is, 
apj)rov(;d. 

t-’or  the  Coinniission,  In'  llio  IDivision  of 
'I’rading  and  Markets,  pursuant  to  delegated 
authoritv. ' '  ‘ 

Kevin  M.  O’Neill, 

Deputv  Secretary. 

IFK  IJoc.  20i:i-()122()  Filed  1-22-13;  Hid.S  am| 
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Self-Regulatory  Organizations;  BATS 
Y-Exchange,  Inc.;  Notice  of  Filing  and 
Immediate  Effectiveness  of  Proposed 
Rule  Change  Related  to  Fees  for  Use 
of  BATS  Y-Exchange,  Inc. 

lanuarv  1(>.  201 3. 

Pursuant  to  Suction  19(h)(1)  of  thu 
Sucuritius  Exchange  Act  of  1934  (thu 

. .  ll..S.{:.  7«l(l))(5). 

15  IL.S.C.  78s(l))(2). 

17(:FR  2l)().,U)-3(ii)(12). 


“Act”),'  and  Rulu  19h-4  thuruundur,^ 
notice  is  huruhy  given  that  on  January  2, 
2013,  BATS  Y-Exchange,  Inc.  (the 
"Exchange”  or  “BYX”)  filed  with  the 
Securities  and  Exchange  Commission 
(“C.ommission”)  the  proposed  rule 
change  as  described  in  Items  1.  II  and  III 
below,  which  Items  have  been  prepared 
by  the  Exchange.  The  Exchange  has 
designated  the  jiropo.sed  rule  change  as 
one  establishing  or  changing  a  member 
due.  fee.  or  other  charge  imposed  by  the 
Exchange  under  Section  19(h)(3)(Aj(ii) 
of  the  Act  "  and  Rule  19l>-4(i')(2) 
thereunder which  renders  the 
propo.sed  rule  change  effective  upon 
filing  with  the  Commi.ssion.  The 
Commi.ssion  is  publishing  this  notice  to 
solicit  comments  on  the  i)ropo.sed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  the  Substance 
of  the  Proposed  Rule  (3iange 

The  Exchange  jiroposes  to  amend  the 
fee  .schedule  apjilicahle  to  Memhers  '’ 
and  non-memhers  of  the  Exchange 
jmrsuant  to  BYX  Rules  15.1(a)  and  (c). 
(3ianges  to  the  fee  .schedule  pursuant  to 
this  proposal  will  he  effective  upon 
filing. 

The  text  of  the  propo.sed  rule  change 
is  available  at  the  Exchange’s  Weh  site 
at  http:/ /www .hutst rading.com .  at  the 
])rincij)al  office  of  the  Exchange,  and  at 
the  Commission’s  Public  Reference 
Room. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  anil 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commi.ssion,  the 
Exchange  included  statements 
concerning  the  purjKise  of  and  basis  for 
the  proposed  rule  change  and  di.scns.seil 
any  comments  it  received  on  the 
projiosed  rule  change.  The  text  of  the.se 
statements  mav  he  examined  at  the 
places  sjjecified  in  Item  IV  below.  The 
Exchange  has  jirejiared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  jiarts  of  such 
statements. 

A.  Self-Pegulaton'  Organization's 
Statement  of  the  Purpose  of.  and 
Statatorv  Basis  for.  the  Proposed  Bide 
Change 

1.  Pur|)o.se 

The  Exchange  projjose.s  to  modify  its 
fee  .schedule  effective  January  2.  2013, 

'  15  U..S.(:.  78.S(I))(1). 

-  17  CFK  24().l(lli-4. 

'  15  l!..S.(;.  7Hs(l))(3)(.\)(ii). 

-<  17  CFR  24().l!ll)-4(n(2). 

'■.A  MimhImt  is  any  rii^isterod  hrnkcT  or  doator  dial 
lias  liiaai  adiiiillod  to  iiioiiiliorslii])  in  llio  Kx(:lian<>o. 
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in  order  to  amend  the  rebates  that  it 
j)rovides  for  removing  licjiiiditv,  amend 
the  fees  that  it  charges  for  adding 
Ii(|uidity  and  to  modify  certain  routing 
fees,  as  de.scril)ed  in  further  detail 
l)(!lo\V. 

Kel)ates  'I’o  Remove  Li()uidilv 

The  Exchange  currently  i)rovides  a 
rebate  of  .S().()()()2  j)er  share  for  orders 
that  remove  li(|uiditv  from  the 
Exchange.  The  Exchange;  j)ro))o.ses  to 
introduce  a  tiered  j)ricing  structun;  for 
executions  that  nanove  li(]uiditv.  Under 
the  ])roi)os(!d  tiered  pricing  structure,  a 
Member  must  add  a  daily  average  of  at 
hsast  5(),()()()  shanis  of  liquidity  on  I3YX 
Exchange  in  order  to  receive  this  rebate. 
As  with  its  other  current  tiered  jiricing, 
the  daily  average  in  order  to  receive  the 
liquidity  removal  rebate  will  he 
calculated  based  on  a  Member’s  activity 
in  the  month  for  which  the  rebates 
would  apply.  For  Members  that  do  not 
reach  the  tier  to  receive  the  licpiiditv 
removal  rebate,  the  Exchange  i)rojJoses 
to  eliminate!  the  rebate.  The  Exchange 
does  not.  however,  jjropose  to  charge 
such  M(!mhers,  hut  rather,  will  provide 
such  (ixecutions  free  of  charge. 

(Consistent  with  the  current  fee; 
structure,  the  fee  structun!  for 
ex(!cutions  that  remove:  liepnelitv  fre)m 
the  Exeliange  ele!.se;rihe!el  aheeve;  will  ne)t 
apply  te)  exeuaitions  that  renujve 
liepiielity  in  .senan  itieis  ])riea!el  uneler 
.Si  .00  pe!r  share.  The  feu!  fe)r  such 
e!xe!eaitie)ns  will  reanain  at  O.IOTo  of  the 
teetiil  eie)llier  value!  e)f  the;  e!xe!eaitie)n. 
.Similarly,  as  is  eairreintlv  the  eaese  feer 
aeleling  liepnelitv  to  the  Exediange,  there 
will  he  no  liepnelitv  reihate  for  aeleling 
liepiielity  in  senairitieis  prieaiel  uneler 
Si. 00  j)er  share. 

In  e;e)nne!e:tion  with  the  propei.seel 
e;hange!  tei  the  Exediange’s  fees  tei  remeive 
liepiielity.  the  Exe;hange!  ])re)pe)se!s  to 
modify  a  feiotnote  em  its  fee  .sedieelule 
relateal  tei  its  Retail  Friea!  lm])rovement 
(“RPI”)  program.  whie;h  re!fe!re!ne;e!s  the 
eairrent  stanelarel  liepnelitv  reaneival 
rebate!  eif  .SO. 0002  jier  share!.  This 
feieitneite  was  inte!nel(!el  to  make  edear  that 
apj)lie;ahle  remeival  feeis,  anel  not 
sj)e!e;ifie:  RPI  prieang.  wemlel  applv  tei 
e-.ertain  e!xeeaitie)ns  (Type  2  Retail 
Orelers)  that  remeive  displayeel  liepiielity. 
The  Exchange  pre)pe).se!s  to  moelify  this 
feiotneite!  tei  simply  red'erenea!  the 
ap|)lie;al)le!  stemelarel  rediate  eir  feu!  tei 
aeaa!.ss  liepiielity  in  eireler  tei  remeive  the 
neieaissity  tei  upelate  the  fbotneite  anv 
time  that  jiricing  apjilieaihle  tei  removing 
elisjilayeal  liepiielity  edianges.  Uneleirthe 
preipeiseel  jiricing  striiedure,  a  Memher 
that  epialifieis  feir  the  .SO. 0002  jieir  share 
liepiielity  remeival  rebate  weiulel  roceiive 
sue:h  reiliate  for  any  Tvjie  2  Retail  Oreler 
that  remeiveis  elisjilayeel  liejuidity.  anel  a 


Memheir  that  eleieis  not  epialifv  feir  the; 
liepiielity  remeival  rediate  weiulel  not 
reieaiive  sue;h  rebate!  hut  weiulel  insteiael 
reieaiive  the  eixeeaitiein  eif  a  Tvjie  2  Retail 
Oreleir  that  reaneiveis  elisjilayeel  liejiiielity 
freie  eif  ediarge. 

Feieis  Tei  Aelel  Eiejuielitv 

The  Exediange:  eairreiiitly  maintains  a 
tiereiel  jirieang  struedure!  for  aeleling 
elisjilayeel  liquielity  in  .seieairitieis  jirieaiel 
$1.00  anel  alieive  that  allows  Memhers  to 
aelel  liepiielity  at  a  reeluexiel  feie  tei  the 
eixtent  such  liejiiielity  sets  the  natieinal 
best  hiel  eir  offer  (the  “N13H(1  .Sedteir 
Preigram").  The  NI3I30  .Seitter  Preigram  is 
ajijilie;ahle  to  a  Meiinlier’s  eireleirs  .so  long 
as  the  Member  sulimitting  the  eireler 
aediieveis  the  ajijilicalile  aveirage  elailv 
volume  ("ADV”)  reujuireiment  of  at  leiast 
0.1%  of  the  teital  e-.einseilielateel  volume 
(“T(CV”)  ehiring  the;  meinth.  Meimhers 
that  qualify  feir  the  NBBC)  .Seitter 
Program  are;  ediargeel  a  feie  eif  $0.0002  jie!r 
share  for  exeieaitiems  rosulting  freiin 
orelers  that  aelel  liejiiielity  tei  the;  BYX 
Exchange  eireler  lieiok  anel  set  the  NBBO. 
All  eitheir  exe:e;utions  resulting  from 
liepiielity  aeleleel  by  any  Meimher  are 
eairremtiy  sulijeait  tei  a  feu!  eif  $0.0003  jieir 
share. 

The!  Exediange  jireijieiseis  to  ineaeia-se 
the  AUV  reKpiireiment  for  the  NBBO 
.Setteir  Preigram  tei  a  reapiireiment  that  a 
Meiinher  nuiintain  ADV  ein  the;  Exediiinge 
eif  at  leia.st  O-.SX  eif  the  leital  TCV  ehiring 
the  month  in  orele:r  to  reieaiive  the 
reulueaiel  lee  eif  .$0.0002  jier  share  ein 
eireleirs  that  set  the  NBBO. 

'fhe  Exediange  aksei  jirojioses  to  aelel 
tieireel  jirieang  for  eixeieaitieins  eif  orelers 
that  aelel  liejiiielity  hut  elo  not  sed  a  neiw 
NBBO.  The  Exediange  jireijioseis  tei  use 
the  same  eaiteria,  sjieieafieailly,  that  a 
Memher  maintains  ADV  on  the 
Exediange  of  at  leaist  0..5%  eif  the  teital 
T(CV  ehiring  the  month,  in  ordeir  for  a 
Memher  to  re!e:eive!  a  reidueaiel  fee  on 
exeieaitions  of  eireleirs  that  aelel  liejiiielity 
hut  elo  not  sed  the  NBBO.  The  Exchange 
jireijieiseis  tei  ediarge  a  reelueaiel  feei  eif 
.SO. 0002.5  jK!!'  share:  to  Members  that 
ejualifv  liaseel  ein  their  ADV  on  the 
Exediange,  which  is  a  slight  reeluedion 
from  the  eairrent  stanelarel  feie  tei  aelel 
liejiiielity  of  $0.0003  jier  share. 

Lastly,  the:  Exediange  jireijieiseis  tei 
ediarge  Me:nihe:rs  that  elo  neit  ejualifv  for 
a  re!eiue:e!el  feie;  liase:el  ein  thedr  veilume  ein 
the  Exediange  a  fee:  of  $0,000.5  jier  share 
feir  exeeaitieins  reisulting  from  eirele:rs  that 
aelel  liejiiielity  tei  the  Exediange,  wliiedi  is 
an  iiicreiase  from  the  eairrent  stanelarel 
fee  tei  aelel  liejiiielity  eif  $0.0003  jier  share. 

The  Exediange  eleies  not  jireijiose  to 
moelify  its  existing  eleifinitions  of  ADV 
eir  TUV  in  e;onne:edieiii  with  the:  edianges 
ele.sea  ilieiel  alieive.  The  Exediange:  neites 
that,  in  eaintrast  tei  the  tieireel  jirieang 


structure!  for  reinieiving  liejiiielity, 
eleseaiheiel  alieive,  wliiedi  einly  teikeis  intei 
ae:e:eiunt  a  Meimheir’s  liejuieliiv  aeleling 
aedivity,  the  eleifinitiein  eif  ADV  u.seel  for 
the  NBBO  .Se:tte:r  Preigram  anel  the: 
jirojiei.seel  tiereiel  jirieang  .struedure:  for 
othe:r  eixeieaitieins  that  aelel  liejiiielity 
ineduele:s  lieith  a  Meimlieir’s  liejiiielity 
aeleling  anel  remeiviiig  aedivitv. 

Reiuting  Feies 

The:  Exediange  jireijieiseis  tei  nieielifv  the: 
lee  ediargeiel  hv  the  Exediange  for  its 
CYCLE,  RECYCLE,  Parallel  D  anel 
Parallel  2D  reiuting  strateigies  freini 
.$0.0028  Jier  share  to  $0.0020  jier  .share. 
To  he  eamsisteint  with  this  ediange,  the: 
Exediange  jirojiei.ses  to  charge  0.20%, 
rather  tlian  0.28%,  eif  the  total  eleillar 
value  eif  the:  exeeaition  for  anv  seeairity 
jirie:eel  uneler  $1 .00  jieir  share  that  is 
routeel  away  freiiii  the  Exediange  through 
these  strate:gie:s. 

Finally,  the  Exediange  jireijieiseis  to 
moelify  jiriedng  for  its  .SLIM routing 
strateigy,  which  is  foeaiseel  ein  seieking 
exeieaitiein  of  eireleirs  while  niinimizing 
eixeeaitiein  eaists  by  .sedting  a  jiriority  ein 
reiuting,  when  jiossihle,  to  leiw  eai.st 
exeieaitiein  venueis  ein  the  Exediaiige:’s 
reiuting  table.  The  Exediange:  eairre:ntly 
ediarges  thre:e:  elifferent  feieis  for 
eixeieaitieins  threiugh  the:  .SLIM  reiuting 
strateigy.  .Sjieiedfieailly.  the  Exediange 
ediarges  the:  feillowing  feieis  feir  eixeieaitieins 
of  orelers  routeiel  threiugh  the:  SLIM 
reiuting  .strateigy:  (i)  A  fee  eif  $0.0020  jie:r 
share  for  eixeeiutieins  at  BATS  Exe:hange:, 
hie:.  (“BZX”),  (ii)  a  fee  of  $0.0024  jier 
share  feir  eixe!e:utieins  at  the  New  York 
.Steie;k  Exchange:  LLC  (“NYSE”),  anel  (iii) 
a  fee  eif  .$0.0020  jieir  share:  for  eixeieaitieins 
at  any  other  venue.  Tlie  Exediange 
jireijiei.seis  tei  increase  the:  feie  feir 
e:xe:cutiein.s  reisulting  from  the  SLIM 
reiuting  .strateigy  at  any  either  venue  freim 
$0.0020  Jier  share  to  .$0.0027  jier  share, 
'fhe:  Exe:hange!  does  not  jirojiosei  any 
other  e:hange.s  tei  SLIM  routing  fees. 

2.  Statutory  Basis 

The  Exe:hange!  lielieveis  that  the 
jireijioseiel  rule  e:hangei  is  eionsistent  with 
the  reiejiiirements  of  the  Act  anel  the 
riileis  anel  re:gul:ition.s  thereuneler  that 
are  ajijilie:alilei  to  a  national  .seeairitieis 
eixe:hange!.  anel.  in  jiartie:ular.  with  the: 
reiejuireimeints  of  Seieition  0  of  the:  Ae:t.7 
.Sjie!e:ifie:ally,  the  Exe:hange!  lielieveis  that 
the  jireijieiseiel  rule  change  is  e:ein.si.ste:nt 
with  Seedion  0(h)(4)  eif  the  Ae;t.”  in  that 
it  jireivieles  feir  the  eiquitalile  alleieiation 
eif  reiaseinalile  lines,  fees  anel  other 
e:h;irgeis  among  memliers  anil  other 
jierseins  using  any  fae.ility  or  system 


'■As  (lol'iiKscI  in  HYX  Kulo  1  l.i:i(ii)(:i)(H). 
’  l.S  II..S.C.  7Kr. 

“15  ll..S.(;.  7Hl(l))(4). 
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which  the  Excliange  operates  or 
controls.  Tlie  Excliange  notes  that  it 
ojierates  in  a  highly  coin])etitive  market 
in  which  market  particijiants  can 
readily  direct  order  flow  to  competing 
venues  if  they  deem  fee  levels  at  a 
jiarticidar  venue  to  he  excessive. 

The  changes  to  Exchange  execution 
fees  and  rehates  proposed  by  this  filing 
are  intended  to  attract  order  flow  to  the 
Exchange  hy  continuing  to  offer 
competitive  juicing  while  also  allowing 
the  Exchange  to  continue  to  offer 
incentives  to  jiroviding  aggressivelv 
jiriced  disjilayed  licjuidity.  While  many 
Members  that  remove  liijuidity  from  the 
Exchange,  add  liquidity  to  the  Exchange 
and/or  route  orders  through  the 
Exchange's  routing  .strategies  will  he 
jiaying  liigher  fees  or  ret:eiving  lower 
rebates  due  to  the  jiroposal,  the 
increa.sed  revenue  received  by  the 
Exchange  will  he  used  to  continue  to 
fund  jirograms  that  the  Exchange 
believes  will  attract  additional  licjuidity 
and  thus  imjirove  the  dejith  of  liijuiditv 
available  on  the  Exchange. 

With  resjiect  to  the  jirojio.sed  tiered 
juicing  structure  for  removing  liijuidity 
from  the  Exchange,  the  Exchange 
believes  that  its  jirojiosal  is  reasonable 
because  it  will  allow  Members  that 
achieve  a  relatively  low  threshold  of 
added  li(juidity.  and  thus  who 
contribute  to  tlie  dej)th  of  licjuiditv 
generally  available  on  the  Exchange,  to 
continue  to  receive  the  curnmt  rebate. 
Although  Members  that  do  not  achieve 
the  volume  threshold  will  no  longer 
receive  the  rebate  to  remove  licjuidity, 
the  Exchange  believes  that  its  j)roj)osal 
is  njasonahle  because  siu:h  Members 
will  not  he  charged  a  fee  to  remove 
liquidity  hut  will  receive  such 
executions  free  of  charge.  Volume-based 
tiers  such  as  the  liquidity  removal  tier 
jirojjo.sed  hy  the  Exchange  have  hetm 
widely  adojjted  in  the  equities  markets, 
and  are  equitable  and  not  unfairly 
discriminatory  because  they  are  oj)en  to 
all  members  on  an  ecjual  basis  and 
j)rovide  rebates  that  are  reasonablv 
related  to  the  value  to  an  exchange’s 
market  (jualitv  associated  with  higher 
levels  of  market  activity,  such  as  higher 
levels  of  licjuidity  jjrovision  and 
introduction  of  higher  volumcxs  of  ordcns 
into  the  j)rice  and  volume  discovery 
j)roc:ess.  Accordingly,  the  Exc:hange 
l)eli(;v(5s  that  the  j)roj)o.sal  is  equitably 
allocated  and  not  unfairly 
discriminatory  hcicause  it  is  consi.stent 
with  the  overall  goals  of  cuihancing 
market  cjuality. 

The  Exchange  helicwes  that  its 
j)roj)osal  to  modify  the  footnote  related 
to  the  REl  j)rogram  is  reasonable, 
ecjuitahly  allcjcatcxl  and  not  unfairly 
discriminatory  hcicause  this  change 


merely  achievcjs  the  goal  of  the  existing 
language  hy  making  clear  that  standard 
j)ricing  to  remove  licjuidity,  whatever 
that  j)ric:ing  may  he,  will  he  aj)j)lied  to 
Tyj)e  2  Retail  Orders  that  remove 
clisj)lavecl  licjindity,  and  that  RRI 
j)rogram  j)ricing  doc:s  not  aj)j)lv. 

With  rc;sj)c;c:t  to  the  Exchange’s 
j)roj)osal  to  inc;rc;ase  the  thrcishold 
nc;c:es.sary  to  j)artic:ij)ate  in  the  NHHO 
Settc;r  Rrogram,  the  Exchange  helievcxs 
that  its  j)rc)j)c)sal  is  reasonable  hc!c:ause 
the  tier  is  intended  to  incxmtivize 
Members  to  maintain  or  incxease  their 
j)artic:ij)atic)n  on  the  Excdiangc;.  As  noted 
above,  volumcj-hased  tic;rs  such  as  the 
threshold  ncices.sary  to  cjualify  for  the 
N13I3(3  Sc;tter  I’rogram  and  the  rcxluc;ecl 
fc;e  to  add  licjindity  are  ecjuitahle  and 
not  unfairly  di.scaiminatorv  hecamse  thev 
are  ojien  to  all  memhcirs  on  an  ecjual 
basis  and  jirovicle  rcdiatcxs  that  are 
rcxisonahly  relatcid  to  the  value  to  an 
excdiange's  markc;t  cjualitv  associated 
with  higher  levels  of  market  ac;tivity, 
snc:h  as  higher  levels  of  licjuidity 
ju'ovisicm  and  introcluc;tic)n  of  higher 
volumes  of  orders  into  the  j)ric:e  and 
volume  discovery  ju’C)c;ess. 

With  resj)ec:t  to  the  fee  tier  for 
cjualifying  Mcunhers  that  add  licjuidity 
hut  do  not  sc!t  the  N1313()  and  the  higher 
fec!  for  Members  that  do  not  cjualify  for 
suc:h  tier,  the  I'jxcdiange  believes  that  the 
ju’ojjosed  fec!s  are  rciasonahle  as  both 
fcuis  are  still  caunjiarahle  to  other  market 
camters  that  cdiarge  to  add  disjilayed 
licjuidity.  The  Excdiange  notes  that  at 
least  one  market  cainter  c;harges  a  higher 
fee  to  add  disjilayed  licjuidity.’* 

Although  the  jirojiosed  changes  will 
residt  in  incxeased  fees  cdiarged  to 
Members  that  do  not  cjualify  for  the  tier, 
the  Exchange  believes  that  any 
additional  revenue  it  recaiives  will  allow 
the  Exchange  to  devote  additional 
caijiital  to  its  ojierations  and  to  continue 
to  offer  caimjietitive  jiricing,  whic:h,  in 
turn,  will  benefit  Members  of  the 
Exc:hange.  Further,  the  Exchange  again 
notes  that  the  tiered  fee  struc;ture 
whereby  Members  meeting  c:ertain 
volume  thresholds  will  recxiive  reducxid 
fees  cm  their  added  licjuidity  execxitions 
is  ecjuitahle  and  not  unfairly 
discaiminatorv  liec:anse  it  will  he  cijien 
to  all  Members  on  an  ecjual  basis  the 
recluc:eci  fee  is  rea.scmatily  related  to  the 
value  to  the  Exc;hange’s  market  cjuality 
assocaated  with  higher  levels  of  market 
activity,  such  as  higher  levels  of 
licjindity  jirovision  and  introduction  of 


■'  NA.SDAQ  OMX  HX  chai'gos  up  lo  .SO.DOUi  pur 
sharu.  with  tliu  polunlial  for  a  slighlly  loivor  fuu  lo 
lliuuxPMit  a  iiarlicipaiit  niuut.s  curtain  (|Uoliiig 
crituria. 


higher  volumes  of  orders  into  the  jiricxi 
and  volume  discxivery  jirocxi.ss. 

The  Exchange  believes  that  its 
increa.se  to  the  standard  routing  fee  is 
rea.sonahle  in  that  it  will  align  the 
Excdiange's  standard  routing  fee  with 
that  charged  hy  the  Exchange’s  affiliate, 
13ZX.  and  is  cxinsistent  with  routing  fees 
i:harged  with  cithers  for  routing  servic;es. 
The  jirojiosed  incxease  is  aksci  ecjuitahle 
and  ncm-cli.sc:riminatciry  in  that  it  will  he 
incaea.sed  ecjually  for  all  Members.  The 
Exchange  akso  notes  that  it  ojierates  in 
a  highly  cximjietitive  market  in  which 
market  jiarticijiants  can  readilv  cdioose 
amongst  market  jiarticijiants  that 
jirovide  routing  .servic;es.  and  believes 
that  market  jiartic:ijiant.s  will  simjily  not 
use  the  Exchange  for  routing  servic:es  if 
they  deem  the  fee  levels  set  to  he 
excxissive. 

Finally,  the  Excdiange  believes  that 
the  jirojicised  changes  to  the  Exchange’s 
SEIM  routing  .strategy  is  reasonable, 
ecjuitahle  and  non-discximinatorv  in  that 
it  is  jircijiosed  in  order  to  acxxiimt  for 
c;ertain  incaea.sed  exists  to  the  Exc:hange 
in  jircividing  routing  servicxis,  the  fee 
will  he  incxea.sed  ecjuallv  for  all 
Members,  and  the  .SEIM  routing  strategv 
is  a  cximjiletely  ojitional  routing  servicx; 
that  Members  must  affirmativelv  choose 
to  use.  The  Excdiange  also  notes  that  the 
incxeased  fee  is  still  lower  than  its 
standard  routing  fee,  thus  jircividing 
.savings  to  Members  that  jirefer  to 
inedude  acxxiss  fee  cost  savings  as  a 
fac;tcir  in  their  routing  determinations. 

B.  SHlf-H(^^iihitorv  ()r‘>anizal ion’s 
Stntonwnt  on  Bnvdon  on  Competition 

Bec.ause  the  market  for  order 
execution  is  extremely  cximjietitive. 
Members  may  choose  to  jireferenc:e 
cither  market  exmters  ahead  of  the 
Excdiange  if  they  believe  that  they  earn 
recxiive  better  fees  or  rebates  elsewhere. 
Similarly,  because  the  market  for  order 
routing  services  is  also  cximjietitive. 
Members  may  readily  opt  to  disfavor  the 
Exchange’s  routing  services  if  they 
believe  that  alternatives  offer  them 
better  value.  Because  cxirtain  of  the 
jirojicKsed  changes  are  intended  to 
Jirovide  incxintives  to  Members  that  will 
result  in  incxeased  activity  on  the 
Excdiange,  such  changes  are  necxissarily 
cximjietitive.  However,  the  Exchange 
does  not  believe  that  the  jirojicised  rule 
cdiange  will  result  in  any  hurclen  on 
cximjietition  that  is  not  necessary  or 
ajijircijiriate  in  furtherancxi  of  the 
jinrjioses  of  the  Act.  as  amended.  The 
Exchange  does  not  believe  that  any  of 
the  changes  rejiresent  a  significant 
dejiarture  from  jirevicius  jiricnng  offered 
by  the  Exchange  or  jiricing  offered  hy 
the  Excihange’s  comjietitors. 
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Self-Ii(igul(ttory  Organization's 
Slatatnani  on  Oonnnonts  on  tho 
Proposad  Palo  Chango  liocaivod  From 
Monihom,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received. 

III.  Date  ol'Efl’ectiveness  of  the 
Proposed  Rule  (Change  and  Timing  for 
(Commission  Action 

Pursuant  to  Section  19(t))(3)(A)(ii)  of 
the  Act  >•'  and  Rule  19l)-4(f)(2) 
thereunder.’ '  the  Exchange  has 
designat(;d  this  proposal  as  estahlishing 
or  changing  a  due.  fee,  or  other  charge 
ajjplicahle  to  the  Exchange's  Memhers 
and  non-memhers.  which  renders  the 
proposed  rule  change  effective  upon 
filing. 

At  any  time  within  00  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commission  snnunarily  may 
tem])orarily  susjjend  such  ride  change  if 
it  ajijiears  to  the  Commission  that  such 
action  is  nece.ssarv  or  ajipropriate  in  the 
puhlic  interest,  for  the  jirotection  of 
inve.stors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act. 

IV.  Solicitation  of  (Comments 

Interested  persons  are  invited  to 
suhmit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  j)ro])osed  rule 
change  is  consi.stent  with  the  Act. 
(Comments  may  he  suhmitted  by  any  of 
the  following  methods: 

Fleet  ionic  Oonunen  ts 

•  Use  the  (Commission’s  Internet 
comment  form  (htti}://\\’\\’\v.sec.gov/ 
rales/sro.shtiniy,  or 

•  Send  an  email  to  rule- 

coin  inents@sec.gov.  Plea.se  include  File 
Number  SR-13YX— 201 3— 001  on  the 
subject  line. 

Paper  (Jonnnents 

•  Send  jiajier  comments  in  trijilicate 
to  Elizabeth  M.  Murphy,  Secretary, 
Securities  and  Exchange  Commission. 
100  F  Street  NE.,  Washington,  D(C 
20.540-1  otto. 

All  submissions  should  refer  to  File 
Number  SR-13YX-201 3-001.  This  file 
numher  should  he  included  on  the 
subject  line  if  email  is  used.  To  hel|)  the 
(Commission  process  and  review  your 
comments  more  efficiently,  jilease  use 
only  one  method.  The  Commission  will 
l)ost  all  comments  on  the  (Commission's 
internet  Web  site  (http://\v\v\v.sec.gov/ 
rnles/sro.shtinl).  (Copies  of  the 
snhmi.ssion,  all  snhseiiuent 
amendments,  all  written  statements 
with  respect  to  the  jirojiosed  rule 


"'1.1  U..S.C.  78.s(l))(:i)(A)(ii). 
"  17(:FK  24().l!)l>-4(t)(2). 


change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
projio.sed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  he  withhehl  from  the 
puhlic  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  he 
available  for  Web  site  viewing  and 
printing  in  the  (Commission’s  Puhlic 
Reference  Room,  1(H)  F  Street  NE.. 
Washington,  D(C  20540  on  official 
hnsine.ss  days  between  the  hours  of 
10:00  a. 111.  and  3:00  p.ni.  (Copies  of  such 
filing  also  will  he  available  for 
insj)ei:tion  and  copying  at  the  jirincipal 
office  of  the  Exchange.  All  comments 
received  will  he  ])osted  without  change; 
the  Commission  does  not  edit  jiersonal 
identifying  information  from 
suhmissions.  You  should  suhmit  only 
information  that  you  wish  to  make 
available  publicly.  All  suhmissions 
shonhl  refer  to  File  Ninnher  SR-BYX- 
2013-001,  and  should  he  snhmitted  on 
or  before  Fehrnary  13,  2013. 

l-'or  the  (Coiiiniission.  hv  tlie  Division  of 
'I'racliiig  and  Markets,  |nirsuant  to  didegated 
anthority.'- 
Kevin  M.  O’Neill, 

Ifeiniiv  Secretary. 

IKK  Hoc.  2(11:1-01221  Filed  l-22-i:i:  K:45  iim| 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68672;  File  No.  SR- 
NASDAQ-2012-117] 

Self-Regulatory  Organizations;  The 
NASDAQ  Stock  Market  LLC;  Orider 
Instituting  Proceedings  To  Determine 
Whether  To  Approve  or  Disapprove 
Proposed  Rule  Change  With  Respect 
to  INAV  Pegged  Orders  for  ETFs 

lanuary  1(>.  201 3. 

1.  Introduction 

On  October  2,  2012,  The  NASDAQ 
Stock  Market  LLC  (“NASDAQ”  or 
“Exchange")  filed  with  the  Securities 
and  Exchange  Commi.ssion 
(“C.ommission”),  pursuant  to  Section 
19(h)(1)  of  the  Securities  Exchange  Act 
of  1934  (“Act”)  '  and  Rule  19h-4 
thereunder,^  a  projio.sed  rule  change  to 
amend  NASDAQ  Rule  4751(f)(4)  to 
adopt  a  new  Intraday  Net  Asset  Value 
(“INAV”)  Pegged  Order  for  Exchange- 
Traded  Funds  (“ETFs”)  where  the 
component  stocks  underlying  the  ETFs 
are  II.S.  Component  Stocks  (as  defined 
by  NASDAQ  Rule  57()5(a)(l  )(C)  and 


'-17  CI  K  2(H).:i(l-:i(ii)(12). 
'  1.1  ii.,s.(;.  7«s(i))(i). 

17  CFK  240.1(11)-^. 


57()5(1))(1)(D))-'  (“U.S.  (iomjionent  Stock 
ETFs”).  The  jiroposed  rule  change  was 
[nihlished  for  comment  in  the  Federal 
Register  on  October  18.  2012.^  The 
(k)mmission  received  one  comment 
letter  on  the  iirojio.sal.'’  On  November 
21, 2012,  inirsnant  to  Section  19(1))(2)  of 
the  Act,"  the  Commission  designated  a 
longer  [leriod  within  which  to  either 
approve  the  [U'ojiosed  rule  change, 
disapprove  tlie  proposed  rule  change,  or 
institute  proceedings  to  determine 
whether  to  disajiprove  the  ])ro])osed 
ride  change.^  On  January  15,  2013,  the 
Commi.ssion  received  the  Exchange’s 
response  to  the  comment  letter."  This 
order  institutes  jiroceedings  under 
Section  19(h)(2)(B)  of  the  Act  "  to 
determine  whether  to  approve  or 
disapjirove  the  [iroposed  rule  change. 

II.  Description  of  the  Proposal 

The  Exchange  projioses  to  amend 
NASDAQ  Rule  4751(11(4)  to  estahli.sh 
INAV  Pegged  Orders  that  would  he 
available  onlv  for  IJ.S.  Component  Stock 
ETFs.  The  INAV  Pegged  Order  type 
would  he  available  for  all  LI.S. 
(kimjionent  .Stock  ETFs  where  there  is 
dynamic  INAV  data.  The  INAV  Pegged 
Order  would  he  ])riced  relative  to  the 
INAV  of  the  fund’s  nnderlving  portfolio. 
According  to  the  Exchange,  the  INAV  is 
intended  to  aiijiroximate  the  fair  value 
of  the  securities  held  in  the  portfolio  by 
an  ETF.'"  and  the  Exchange  re])re.sents 
that  the  INAV  should  closely  repre.sent 
the  value  of  the  hind  during  the  trading 


'Kulii  1701  coiiliiins  NA.SUAQ's  listiii”  stiindards 
lor  FIl’.s  (wliicli  iiicludo  I’ortlblio  Doposil.arv 
RiHieijits  and  Index  F'lmd  .Sliar(!s). 

'Sec  .Si!(:urili(!.s  lixchango  Act  Kedoaso  No.  08042 
(October  12.  2012).  77  FR  04107  ("Notice"). 

■’.S’ee  I.etter  Iroin  Dorolliy  Uonoliue.  D(!|nily 
(Jeneral  Oounsel.  Investment  Company  Institute,  to 
Fli/Uilrelli  M.  Mnrpliy.  .Secretary.  Commission,  dated 
.Noveml)er  8.  2012  ("ICI  I.etter”). 

"11  U.S.C.  78s(l))(2). 

'  .See  .Securities  Fxcliange  Act  Release  No.  (i827!l 
(Novend)er  21.  2012).  77  FR  70817  (Novemlier  27. 
2012).  See  also  .Securities  lixtliange  Act  Ridease  No. 
0827<IA  (l)i!c:eml)er4.  2012).  77  FR  7:i71() 

(l)eceml)(!r  11. 2012)  (ranrecting  f:erlain 
Ivpograpliical  errors).  Tlie  Commi.ssion  delermined 
that  it  was  ap|)ro|)riate  to  designate  a  longer  period 
within  which  to  take  action  on  the  proposed  ride 
change  .so  that  it  has  snUicient  time  to  consider  tlie 
proposed  ride  change.  .Accordingly,  the 
Commission  designated  lanuary  Il>.  20i;i  as  the 
datehy  which  it  should  approv  e.  disa|)proye.  or 
institute  proceedings  to  determine  whether  to 
disapprove  the  i)ro|)osed  rule  change. 

"See  I.etter  Irom  .Steplien  Mallliews.  .Senior 
.Associate  Ceneral  (iounsel.  NA.SIl.AQ  OMX.  to 
Idizahetli  M.  Murphy.  .Secretary.  Commission,  dated 
lanuary  11.  2(li:i  ("Resiionse  I.etter"). 

"11  U.S.C.  78s(h)(2)(l{). 

"'The  I'Achange  stales  lliat  investors  should  note 
that  the  INAA'  is  only  an  estimation  ol  a  fund's 
value,  and  this  miglit  dilfer  from  tlie  end  of  day  net 
asset  value,  which  is  more  definitive  and 
disseminated  on  a  daily  basis  at  the  end  of  the 
trading  day.  See  Notice,  siijmi  note  4,  at  (i41(>!l. 
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day.' '  According  to  the  Exchange, 

INAVs  are  ty])ically  calculated  using  the 
la.st  sale  prices  of  tlie  fund’s 
components.'  -  The  Exchange  represents 
that,  pursuant  to  NASDAQ  listing  rules, 
the  INAV  for  NASDAQ-listed  l-TFs  is 
disseminated  widely  to  vendors  and 
their  snhscrihers  via  mnlti|)le  data  feeds, 
including  DTP  Level  1.  NASDAQ  Basic, 
NASDAQ  Level  2,  and  NASDAQ 
TotalView,  and  that  INAVs  are  typically 
dis.seminated  at  least  once  every  15 
.seconds  during  the  r(;gular  market 
session.  '•* 

Generally.  Pegged  Orders  an;  orders 
that,  once  entered,  adjust  in  ju  ice 
automatically  in  resjmnse  to  changes  in 
factors,  such  as  the  national  he.st  hid  or 
offer,  dejjending  nj)on  the  lyj)e  of 
Pegg(;d  Order.  An  INAV  Pegged  Order 
woidd  sj)ecify  that  its  jirice  will  ecjnal 
(or,  to  the  extent  an  offset  is  used,  he 
offset  from)  the  jjrevailing  INAV  for  the 
relevant  ETF.  As  the  INAV  changes,  the 
INAV  Pegged  Orders  woidd  change 
therewith.  In  the  event  that  the  INAV 
data  feed  for  a  jiarticular  ETF  were  to  he 
comjiromi.sed  or  temjiorarily  sto|)j)ed 
being  disseminated,  the  use  of  the  INAV 
P(;gg(;d  Order  tyjie  for  that  I'iTF  would 
hi;  susjiended  (i.e.,  no  new  INAV  Pegged 
Orders  would  he  accejited  into  the 
system)  and  orders  utilizing  the  INAV 
Pegged  Order  functionality  for  that  ETF 
already  in  the  system  would  hi; 
cancell(;d.  The  snsjiension  of  new  INAV 
Pegged  Orders  would  remain  in  effect 
until  such  time  as  the  Exchange  was 
confident  that  the  int(;grity  of  the  INAV 
data  feed  had  been  restored. 

A  Pegged  Order  may  have  a  limit 
ju'ice  beyond  which  the  order  shall  not 
l)e  executed.  In  addition,  certain  Pegged 
Orders  (Primary  Peg  and  Market  Peg 
Orders)  may  establish  their  jiricing 
relative  to  the  a])]3ro|)riate  bids  or  offers 
by  selecting  one  or  more  offset  amounts 
that  will  adjn.st  the  price  of  the  order  by 
the  offset  amount  selected.  The 
Exchange  jirojioses  to  similarly 


' '  .S’w!  N()lit:(!.  supra  nolo  4.  ill  ()41(i8.  Accxmling 
lo  llie  Hx(:hiin»(!.  Ihi;  lorm  "INAV."  iis  iisiul  liy  Iho 
I'lxohiingi!  in  ils  iiroiiosiil,  would  lio  synonymous 
will]  connnonlv  usod  lorins  such  us  Iniruduv 
Indiciilivo  Vuluo  (IIV).  Iniruduv  Opiimizod  I’orlldlio 
Vulni!  (lOI’V)  iind  Iniruduv  I’orlldlio  Vuluo  (ll’V). 
iiinong  olliors.  hi. 

'-'I'lio  I’ixohimgo  sliilos  lluil  INAVs  c:!in  vurv  Iroin 
Iho  hind's  inurkol  prico  und/or  cun  ho  viiluod 
oulsido  ol  Iho  hind's  prov.iiling  hid/usk  s|jroud  iis 
u  rosull  ol.  umong  olhor  Ihings.  Iho  suppiv  <ind 
doinund  ch.iruclorislics  ol  Iho  hind  iind/or  li(|uidilv 
prosoni  in  Iho  murkolpluco.  .S'oo  Nolico,  supra  nolo 
4.  ill  (i41()8.  In  iiddilion.  Iho  hxchungo  sliilos  Ihul  Iho 
INAV  muv  roinuin  unchungod  torn  corluin  poriod 
ol'limo  it  Iho  undorlying  \  iihios  do  nol  chungo. 
piirliculiirly  in  poriods  ot  low  volulilily.  und  Ihul  Iho 
INAV  muv  hocomo  slulo  us  u  rosull  of  ii 
compromisod  diilii  food  or  disruplion  lo  Iho 
cidcidiilion  imd/or  dis.sominulion  ugoni  or  olhor 
lochnologv  roliilod  mulfunclion.  Id. 

' '  .S'oo  id. 


introilnce  this  functionality  for  the 
INAV  Pegged  Order  tyjie.  Moreover, 
similar  to  other  Peggeil  Orders  (other 
than  a  Midjioint  Peg  Order),  the 
Exchange  jn'Ojiose.s  that  an  INAV  Pegged 
Order  may  he  eith(;r  disjdaved  or  non- 
disjdayed.  If  a  market  jiarticijiant 
utilizes  the  non-disjilayed  order  tvjie.  its 
order  will  he  jilaceil  lower  in  the 
jjriority  ijiiene  than  disjilayed  orders 
within  each  juice  jioint. 

The  Exchange  jirovides  the  following 
examjiles  to  illustrate  how  the  INAV 
Pegged  Order  tyjie  would  ojierate  (note 
that  the  jirice  of  the  order  ujulates  in 
resjionse  to  changes  in  the  INAV): 

Example  I 

•  The  best  hid  is  $2().()()  and  the  he.st 
offer  is  S2().0(i  at  10:()():()()  a.m.  INAV  is 
njulated  and  published  as  .$20.03  at 
10:00:02. 

•  An  INAV  Peg  Order  to  buy  entered 
at  10:00:04  would  he  juiced  at  $20.03. 

•  The  he.st  hid  would  ujidate  to 
$20.03  (at  aj)ju'oximately  10:00:04). 

•  The  he.st  offer  would  remain  at 
$20.00. 

Example  2 

•  The  he.st  hid  is  $20.00  and  the  he.st 
offer  is  $20.00  at  10:00:00.  INAV  is 
njulated  and  jiuhlished  as  $19.08  at 
10:00:02. 

•  An  INAV  Peg  Order  to  .sell  enteriid 
at  10:00:04  would  he  ju  iced  at  $19.98 
and  snhseijiiently  execute  at  $20.00  (at 
ajiju'oximately  1():00:04). 

Example  3 

•  The  he.st  hid  is  $20.00  and  the  he.st 
offer  is  $20.10  at  10:00:00  a.m.  INAV  is 
updated  and  juibli.sh(;d  as  $20.03  at 
10:00:02. 

•  An  INAV  Peg  Order  to  huy  with  a 
+.03  offset  entered  at  10:00:04  would  be 
juiced  at  $20.00  ($20.03  +.03)  (at 
apju'oximately  10:00:04). 

•  The  he.st  hid  would  ujulate  to 
$20.00  (ajjj)roximately  10:00:04). 

•  The  best  offer  would  remain  at 
$20.10. 

III.  Summary  of  Comment  Letters  and 
the  Exchange’s  Response 

The  (Commission  received  one 
comment  letter  on  the  jirojiosed  rule 
change.'''  The  commenler  raises  a 
numher  of  concerns  and  reijnests  a 
nnmher  of  clarifications  relating  to  the 
j)roj)osal,  i;ach  of  which  is  described 
below.  The  commenter  notes  that  while 
it  does  not  necessarily  object  to  the 
creation  of  a  new  ord(;r  tyjie  jiegged  to 
INAV,  it  believes  the  (Commission 
should  reijue.st  additional  information 
from  the  Exchange  to  further  exjilore  the 


(jnestions  and  concerns  it  rai.ses,  and 
consider  the  benefits  and  ri.sks  of  the 
j)roj)osed  INAV  Pegged  Order,  before 
det(;rmining  whether  to  ajijirove  it.'’’ 

A.  Qaesiions  Ilegarding  the  Earpose  and 
Benefits  of  the  Proposid 

First,  the  commenter  states  that  its 
memhers  have  questioned  the  juirjiose 
and  benefit  to  market  jiarticijiants  of  an 
order  tyju:  jiegged  to  INAV."’  The 
commenter  notes  that  in  its  filing  the 
Exchange  states  that  “ETF  Sjionsors 
routinely  deal  with  inve.stors  that  have 
been  subject  to  inferior  executions,” 
and  that  the  vast  majority  of  the.se 
comjilaints  result  from  jieojile  using 
market  orders  where  the  jirevailing 
market  juice  either  does  not  correlate  to 
the  fund’s  value,  or  the  ijuoted  size  does 
not  meet  the  demand  of  the  order  (or 
both)."*  The  commenter  believes  the  use 
of  limit  orders  generally  addre.sses  the 
concerns  highlighted  by  the  Exchange, 
and  that  investor  confusion  regarding 
order  tyjies  likely  exjilains  the 
inoj)j)ortune  use  of  market  orders."'  The 
commenter  further  believes  that 
educating  investors  on  the  jirojier  use  of 
exi.sting  order  tyjies  may  he  jueferahle  to 
tin;  creation  of  another  order  tyjie.-" 
Moreover,  the  commenter  slates  that  the 
ju'ohlems  with  execution  tvjui:allv  occur 
in  ETFs  that  would  not  he  covered  hy 
the  new  order  tyjie.  i.e..  those  based  on 
fixed  income  and  non-US  eijuity 
.securities,  and  that  most  ETFs 
coinjirised  of  U.S.  eijnities  are  very 
liijnid  and  trade  with  fair  jirice 
execution.-' 

In  resjionse  lo  these  comments,  the 
Exchange  states  its  belief  that  fair  jirice 
executions  are  currently  available  for 
the  highest  volume,  most  liijnid 
domestic  equity  jiroducts,  hut  nol 
nece.ssarily  for  the  majority  of  jirodiicts 
which  are  less  actively  traded.--  The 
Exchange  states  that  the  u.se  of  the  INAV 
Pegged  Order  tyjie  would  he  entirely 
ojitional,  and  is  meant  to  offer  an 
additional  tool  to  helj)  investors  achieve 
greater  transjiarency  and  a  fair 
execution  ju  ice.--*  The  Exchange  further 
.states  its  belief  that  for  domestic  eijiiity 
ju'odncts,  the  jinhlished  INAV  is  the 
liest  ju'oxv  for  fair  value,  as  it  rejire.sents 


'■'Id.  ill  2. 

"•Id. 

Si'(r  Nolicii.  supra  ikiIo  4.  ill  (14  Kill. 

Id. 

"'Sea  ICI  l,<!lU!r.  sii/jiyi  ikiIo  ,S.  ill  2. 

Id.  rill!  coininiinliir  noliis  Ihul  iiiiiiiy  l-n'l-' 
.sponsors  iinti  olhors  liiivo  unilorliikiin  oiluciilional 
olTorls  iiiinoil  ill  iixplainin^  orilnr  lypos  for  invoslors 
iiiiil  dies  lo  ww  w.uudarslaiidETFs.or}'.  ii 
colliihonilivi!  nlforl  hy  l-ri'l''  iiroviilers  lo  enhiincii 
iiivoslor  unilorsliiniling  of  KTI-'s.  as  one  exain|)le.  Id. 

Id. 

--  .S'ei!  Kes|)onse  l.elliir.  supra  nole  H.  al  2. 

Id. 


.See  ICI  heller,  supra  nole  .S. 
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the  closest  calculation  of  iinderlving 
value  generally  available.-'* 

li.  (Amcerns  Re}^(miing  Investor 
I  hiderstonding  of  IN  A  V 

The  conunenter  states  that  its 
ineinhers  are  concermul  about  the  utility 
of  INAV  as  a  reference  point  for  pricing 
an  KTF  order  because  market 
|)articij)ants  may  misunderstand 
INAV.-'*  This  commenter  states  that 
INAV  is  not  a  “fair  value"  e.stimate  of 
the  securities  underlying  the  KTF.  as 
INAV  is  typically  calculated  using  the 
la.st  sahis  price  of  the  fund’s 
comi)onents.-**  The  commenter  states 
that,  at  times,  particularly  for  securities 
that  do  not  trade  often,  the  last  .sale 
j)rice  may  not  he  reflectix’e  of  the 
security's  value,  and  unlike  a  fund’s 
end-of-dav  net  as.set  valiu!.  INAV  does 
not  attempt  to  adjust  for  such 
variations.-^  Furthermore,  the 
commenter  states  that  INAV  is  not  a  fair 
value  estimate  of  the  FTF  it.self.  as  some 
IJ.S.  Component  Stock  ETFs  may  trade 
at  a  consi.stent  premium  or  di.scount. 
which  is  not  taken  into  account  in  the 
INAV  calculation.-"  The  commenter 
states  that  where  an  FTF’s  shares 
fr(!(juently  trade  at  a  i)remium  to  INAV. 
an  INAV  Pegged  Order  to  sell  at  INAV 
would  likely  di.sadvantage  the  seller.-" 
The  comment(!r  further  states  that, 
although  it  nicognizes  that  the  |)ropos(!d 
order  type;  could  he  usiul  with  an  offset 
to  account  for  this  premium,  it  is 
concerned  that  market  participants  may 
Ixdieve  INAV  repre.sents  the  fair  market 
value  of  the  FTF.  and  thenTore  reflects 
such  nuances.  *" 

In  resj)on.se.  the  Exchange  states  its 
belief  that  for  domestic  etpiity  j)roducts 
the  INAV  is  a  good  repres(;ntation  of  fair 
value  and  the  t)nlv  rej)re.sentation  of  fair 
value  currently  available  for  individual 
investors. "  The  Exchange  disagrees 
with  the  commenter  that  an  INAV 
Pegged  Order  to  sell  a  U.S.  Component 
Stock  ETF  that  trades  at  a  consistent 
jmmiium  would  disadvantage  the  seller, 
noting  that  in  a  .scenario  where  an  INAV 
Pcigged  Order  to  sell  was  priced  below 
the  best  hid.  it  would  only  execute  at 
the  he.st  hid,  which  would  he  at  a 
premium  to  the  INAV  to  the  benefit  of 
the  investor."-  The  Exchange  further 
states  that,  more  importantlv,  a  huver 
utilizing  the  INAV  Pegged  Order  tvpe 
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would  never  execute  at  a  premium  to 
INAV."" 

The  commenter  akso  is  concerned  that 
some  market  partici|)ants  mav  not 
understand  that  INAV  can  he  an 
inaccurate  reflection  of  an  ETF’s  market 
value  hecau.se  it  can  become  stale  over 
the  cour.se  of  1.5  .seconds."'*  The 
commenter  believes  that  establishing  an 
order  price  based  on  diita  that  is  nearly 
15  seconds  old  could  result  in  poor 
execution."'’ 

In  response,  the  Exchange  states  that 
the  INAV  Pegged  Order  tyjie  should 
lead  to  a  greater  level  of  transparency  as 
it  relates  to  the  I'iTF’s  current  value  and. 
as  a  result,  should  increa.se  investor 
confidence.""  The  Exchange  states  that 
the  INAV  is  the  most  up-to-date  data 
source  that  is  ])uhlicly  available,  and  “is 
a  clear  im])rovement  over  the  current 
state  of  non-existent  data  as  it  relates  to 
real  time  fund  valuation.’’  "^  The 
Exchange  .states  its  belief  that,  although 
the  INAV  is  only  ujidated  every  15 
seconds,  it  is  still  of  value  and 
beneficial  to  inve.stors  as  the  execution 
will  still  he  benchmarked  against  the 
inevailing  published  INAV.""  The 
Exchange  further  .states  that  if  an 
investor  is  uncomfortable  with  the 
INAV  Pegged  Order  functionality,  they 
would  not  he  re(|uired  to  use  the  order 
ty])e."" 

Further,  the  commenter  also  is 
concerned  that  investors  do  not 
understand  that  INAV  calculations  are 
ha.sed  on  the  liTF’s  creation  basket, 
which  in  some  ca.ses  does  not  include 
all  of  the  securities  in  a  fund’s 
portfolio.-*"  The  commenter  notes  that  in 
such  cases,  ETF  sponsors  take  great  care 
to  ))uhli.sh  ha.skets  that  mimic  the 
market  characteri.stics  of  the  full 
portfolio,  hut  there  may  he  instances  in 
which  the  INAV,  hecau.se  it  is  based  on 
the  constituents  of  a  sampled  basket, 
deviates  from  the  actual  intra-day  net 
asset  value  of  the  ETF.^'  The  commenter 
is  concerned  that  investors  who  do  not 
understand  how  INAV  is  calculated  for 
a  i)articular  ETF  may  he  unaware  that 
INAV  does  not  alway.s  mirror  the  value 
of  the  full  portfolio,  and  such  investors 
might  have  cho.sen  to  submit  a  different 
type  of  order  had  they  understood  the 
limitations  of  INAV.-*- 
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C.  Concerns  Hegardinu  INA  V  Error 

The  conunenter  also  is  concerned 
about  the  su.scejjtihililv  of  INAV  to 
error.'*"  The  commenter  states  that  many 
parties  ]jartici))ate  in  the  calculation, 
publication,  and  dissemination  of  the 
INAV  (e.g.,  ETF  sjion.sors,  calculation 
agents,  exchanges,  and/or  third  party 
pricing  vendors),  that  such  a  process 
creates  ()p])ortunities  for  errors,-*-*  and 
that  such  errors  are  not  infrecpient.'*'’ 

The  commenter  states  that  E'fF  s|)on.sors 
attempt  to  monitor  INAV  and  correct 
such  errors  as  soon  as  practicable,  hut 
at  times  INAV  Plugged  Orders  would 
likely  execute  before  the.se  errors  are 
identified.-*"  This  commenter  further 
argues  that  if  calculation  agents  and 
pricing  vendors  could  he  held  liable  by 
inve.stors  using  INAV  Pegged  Orders  for 
inaccuracies  in  INAVs,  it  is  po.ssihle  that 
firms  would  cease  providing  such 
services,  making  it  imjiossihle  to 
disseminate  INAVs,  or  would  charge 
significantly  more  for  their  services, 
resulting  in  increa.sed  expenses  for  ETF 
investors.-*^ 

in  its  Res])on.se  Letter,  the  Exchange 
agrees  with  the  commenter  that  an 
erroneous  INAV  could  he  dis.seminated 
by  a  calculation  agent.-*"  However,  the 
Exchange  states  its  belief  that  the  risk  of 
a  ])oor  execution  is  mitigated  by  existing 
general  .safeguards  in  the  market  place.-*" 
The  Exchange  further  states  that  an 
execution  ])ursuant  to  an  INAV  Pegged 
Order  would  only  ever  occur  within  the 
prevailing  hiil-offer  spread,  and  that,  in 
the  absence  of  adeiiuate  de])th  of 
market,  an  aggrieved  ])arty  could  utilize 
the  Exchange’s  existing  clearly 
erroneous  procedures.'’" 

D.  Clarifications  Aboat  the  Operation  of 
the  INAV  Peuged  Order 

The  commenter  raises  a  number  of 
(piestions  and  re(]uests  clarifications 
relating  to  how  the  INAV  P(igged  Order 
would  operate.  First,  the  commenter 
statixs  that  far  more  sjjecificity  is 
necessary  to  explain  how  the  Exchange 
would  susj)en(l  the  use  of  and  cancel 
exi.sting  INAV  Pegged  Orders  for  an  ETF 
where  the  INAV  data  feed  for  such  ETF 
sto])s  being  disseminatiHl  or  is 
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compromised.'’'  'I’lie  commenter 
l)ellevos  that,  most  importantly,  the 
Fxcliange  should  clarify  what 
constitutes  a  “{H)m])romise(r’  INAV,  and 
how  the  Exchange  would  identifV  a 
compromi.sed  INAV  and  determine 
wh(!ther  to  suspend  new  orders  and 
cancxil  (Jxisting  omjs.'*-  The  conmujiiter 
al.so  rais(!s  {|nestions  about  the  ])roposed 
cancellation  and  sns])ension  of  INAV 
Pcigged  Orders  (e.g.,  how  market 
participants  would  he  notified  that  their 
orders  have  been  cancelled  due  to  a 
])rohlem  with  INAV  calculation),  as  well 
as  about  INAV  Pegged  Orders  that  may 
1)(!  execaded  based  on  a  flawed  INAV 
(e.g.,  whether  such  orders  would  he 
cancellable).  The  commenter  cpie.stions 
the  benefit  of  allowing  or  encouraging 
the  u.se  of  an  order  ty])e  that  may  he 
subject  to  canc:ellation  due  to  an 
independent  malfunction  (such  as  an 
erroneous  data  feed)  even  when  the  rest 
of  the  market  is  performing  normallv.'’-’ 

In  res])onse  to  these  comments,  the 
Exchange  clarifies  in  its  Respon.se  Letter 
that  it  would  onlv  suspend  use  of  the 
INAV''  Pegged  Order  tyjie  if  it  were  to 
detect  a  technological  j)rol)lem  with  the 
relevant  INAV^  data  fecKl.'’-'  The 
Exchange  represents  that  it  currently 
utilizes  a  numhtjr  of  sy.stems  and 
jH'ocesses  aimed  at  detecting 
dissemination  or  latency  issues  with 
data  feeds,  and  that  it  has  i)roce.sses  in 
jdace  to  communicate  with  market 
])artici])ants  in  the  event  of  technology 
issues  which  impact  its  own  .sy.stems  or 
tho.se  sy.stems  of  a  third  party.'’'’  3'he 
Exchange  states  that  it  intends  to  utilize 
its  current  processes  in  connection  with 
market  communications  relating  to 
issues  with  the  INAV^  data  feetl.'’"  The 
Exchange  further  states  that  it  will 
jjrocess  clearly  erroneous  executions  in 
accordance  with  established  policies.'"’^ 

IV.  Prof:eedings  To  Determine  Whether 
To  Approve  or  Disapprove  SR- 
NASDAq-2012-117  and  Grounds  for 
Disapproval  Under  Consideration 

The  Commission  is  instituting 
jjroceedings  pursuant  to  Section 
in(h)(2){B)  of  the  Act  to  determine 
whether  the  proposcxl  rule  change 
should  he  ajjjn'oved  or  disapjjroved. 
Institution  of  such  proceedings  is 
a])])roj)riate  at  this  time  in  vi(!w  of  the 
significant  legal  and  j)olicy  issues  raised 
by  the  ])roposed  rule  change,  as 
discus.sed  below.  In.stitution  of 
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proceedings  does  not  indicate  that  the 
Commission  has  reached  any 
conclusions  with  nxspect  to  any  of  the 
issues  involved.  Rather,  as  de.scrihttd  in 
grttater  detail  htdow,  the  Commission 
seeks  and  encourages  intttre.sted  persons 
to  pntvide  jidditional  comment  on  the 
jtroposed  rule  changt;. 

Pursuant  to  Section  in(l))(2)(B)  t)f  the 
Ac:t,'’"  the  Commission  is  providing 
notice  of  the  grounds  for  di.sap|)roviil 
under  considenition.  In  jtarticidar. 
Section  ()(h)(.'5)  of  the  Act  ""  retpdres, 
among  other  things,  that  the  rules  of  a 
national  securities  exchange  he 
designed  to  j)revent  fraudulent  and 
manipulative  acts  and  practices,  to 
])romote  just  and  etputahle  principles  of 
trade,  to  remove  impediments  to  and 
])erfect  the  mechanism  of  a  free  and 
o|)en  market  and  a  national  market 
system  and,  in  general,  to  protect 
investors  and  the  |)ul)lic  interest. 

As  discussed  above,  the  Exchange's 
proposal  would  amend  NASDAQ  Rule 
47.51(f)(4)  to  adopt  a  new  INAV  Pegged 
(3rd(;r  ty})e  for  IJ.S.  Comj)onent  Stock 
ETFs.  Pursuant  to  the  propo.sal,  an 
INAV^  Bi'ggfid  ()rd(;r  would  sjiecify  that 
its  price  will  (upial  (or,  to  the  extent  an 
offset  is  used,  lx;  offset  from)  the 
j)revailing  INAV^  for  the  ndevant  IJ.S. 
Component  .Stock  ETE.  Once  entered, 
the  INAV''  Pegged  Order  would  adju.st  in 
price  automaticallv  in  nnspon.se  to 
changes  in  the  INAV.  In  the  event  that 
the  INAV^  data  feed  for  a  particular  ETE 
were  to  he  comprondsed  or  temporarily 
stopjKKl  being  dis.seminated,  the  u.se  of 
the  INAV^  Pegged  Order  type  for  that 
ETE  would  he  suspended  until  such 
time  as  the  Exchange  was  confident  that 
the  integrity  of  the  INAV  data  feed  had 
been  nxstored  (/.e.,  no  new  INAV^  Pegg(;d 
Orders  would  he  accepted  into  the 
system  and  orders  utilizing  the  INAV^ 
Pegged  Order  functionality  for  that  ETE 
already  in  the  system  would  he 
cancelled). 

The  Commission  solicits  comment  on 
whether  the  jiroposal  is  consi.stent  with 
the  Act  and  whether  the  Exchange  has 
met  its  burden  in  ])re.senting  a  statutory 
analysis  of  how  its  proj)osal  is 
consi.stent  with  the  Act.  In  particular, 
the  grounds  for  di.sapproval  under 
consideration  include  whether  the 
Exchange’s  j)roposal  is  consistent  with 
.Section  (i(l))(5)  of  the  Act,  which 
re(|uire.s,  among  other  things,  that  the 
rules  of  a  national  securities  exchange 
he  designed  to  jjrevent  fraudulent  and 
manij)ulative  acts  and  ])ractice.s.  to 
promote  just  and  ec]uitahle  principles  of 
trade,  and  to  protect  investors  and  the 
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|)ul)lic  interest.'"  As  discussed  above, 
one  commenter  has  articidated  a 
numh(!r  of  (juestions  and  concerns 
relating  to  the  pro])osal.  Among  other 
things,  this  commenter  raises  concerns 
about  inve.stor  confusion  relating  to 
what  the  INAV^  represents  and  what  it 
do(!.s  not  represent;  how  INAV^  is 
calculated;  and  the  susceptibility  of  the 
INAV^  to  calculation  errors.'"^  In 
addition,  the  commenter  nxpiests  more 
specificity  as  to  how  the  Exchange 
would  suspend  the  u.se  of  and  cancel 
existing  INAV^  Pegged  Orders  for  an  ETE 
whcin;  the  INAV^  data  feed  for  such  ETE 
.stops  being  disseminated  or  is 
compromi.setl.""  Eurther,  the  commenter 
is  concerned  that  some  market 
jjarticipants  may  not  under.stand  that 
INAV^  can  he  an  inaccurate  reflec:tion  of 
an  ETE’s  market  value  hecau.se  it  can 
become  stale  over  the  course  of  15 
.seconds,  and  believes  that  estahli.shing 
an  order  price  ha.sed  on  data  that  is 
nearly  15  seconds  old  coidd  result  in 
poor  execution.'"  As  noted,  the 
published  INAV^  of  an  ETE  generallv  is 
updated  every  15  seconds,  l)ut  the 
actual  INAV^  of  an  ETE’  could  change 
significantly  during  this  .same  15-second 
period.  This  fact  pattern  could 
potentially  result  in  market  participaids’ 
INAV^  Pegged  Orders  being  executed  at 
prices  that  do  not  reflect  an  up-to-date 
INAV''  for  the  ETE.  Inve.stors  who  may 
u.se  th(!  INAV  Pegged  Order  type  may 
not  luulerstand  this  operational  aspcict 
of  the  order  type.  Moreover,  the  15- 
.second  period  could  create 
opportunities  for  participants  with 
access  to  real  time  calculations  of  the 
INAV^  for  an  ETE  to  take  advantage  of 
})articii)ant.s  using  the  INAV^  Pegged 
Order  type  that  do  not  have  the  same 
information.  The  Commission  also 
(luestions  whether  this  pro])osed  order 
type  could  inherently  he  negatively 
hia.sed  in  that  INAV''  Pegged  Orders 
likely  would  he  executed  when  the 
market  is  moving  against  the  investor 
(for  example,  an  inve.stor’s  INAV  Pegged 
Order  to  buy  would  he  executed  only 
when  the  market  pric(!  of  an  ETE  is 
falling). 

In  its  Respon.se  Letter,  NA.SDAQ 
argues  that  for  U..S.  Com])onent  .Stock 
ETEs,  the  published  INAV^  rejireseids 
the  closest  and  most  uj)-to-date 
calculation  of  underlying  value 
currently  generally  available,  and  is  a 
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good  representation  of  fair  value. 
NA.SDAQ  further  argues  that  the  INAV' 
Fegged  Order  type  will  offer  investors 
an  (ixecution  tool  which  should  lead  to 
a  greater  level  of  transparency  and  result 
in  increased  investor  confidence.'*'’  TIk; 
Kxchange  argues  that  tin;  connnenter's 
concerns  ahont  poor  ex(u:ntions 
resulting  from  erroneous  or  stale  INAV 
data  are  mitigated  hecan.se,  among  other 
things,  the  INAV  I’eggcul  Order  tyj)e  will 
1)(!  entirely  o])tional.  an  execution  would 
only  ever  occur  within  the  ])revailing 
hid-off(!r  spread,  and  the  Exchange's 
existing  clearly  erroneous  procedures 
would  he  available  to  investors  using 
the  INAV  Pegged  Order  tyj)e.'‘' 

After  careful  consideration,  the 
(Commission  believes  that  the  proposal 
continues  to  rai.se  a  nnmher  of 
(inestions,  including  tho.se  submitted  by 
the  commenter,  as  to  whether  the  n.se  of 
the  proposed  INAV  Pegged  Order  tyj)e 
is  consi.stent  with  the  protection  of 
investors  and  the  j)ut)lic  intere.st  and 
whether  it  is  designed  to  promote  just 
and  ecjnitahle  principles  of  trade  and 
prevent  frandnlent  and  manipulative 
acts  and  practices.  The  (Commission 
continues  to  evaluate  the  issues 
present(;d  by  tin?  j)ro])o.sal  and  tin; 
sj)(!cific  concerns  articulated  by  the 
commenter,  and  the  Exchange's 
response.'*"  In  light  ofthe.se  issues  and 
concerns,  the  (Commi.ssion  believes  that 
(piestions  remain  as  to  whether 
NASDAQ's  propo.sal  is  consi.stent  with 
the  iHUjinrements  of  Section  (ifhjf.'i)  of 
the  Act.  including  whether  the  propo.sal 
is  designed  to  prevent  frandnlent  and 
manij)nlative  acts  and  practices, 
jM’omote  just  and  ecjnitahle  j)rinci])les  of 
trade,  and  jjrotcuit  inve.stors  and  the 
l)uhlic  internist. 

V.  Prof;edure:  Reejuest  for  Written 
(Comments 

The  Commission  reejuests  that 
intercjsted  jjersons  |)rovide  written 
submissions  of  their  views,  data,  and 
argnmemts  with  rcjsjject  to  the  concerns 
idimtified  above,  as  well  as  any  other 
concerns  they  may  have  with  the 
])rojK).sal.  In  |)articnlar,  the  Commission 
invites  the  written  views  of  intcjrested 
|)(!rson.s  concerning  whether  the 
|)ro])o.sal  is  consistemt  with  Section 
(ifhlf.'j)'*"  or  any  other  jerovision  of  the 
Act.  or  the  ruhis  and  regulations 
therenndcir.  Although  there  do  not 
a|)j)(;ar  to  he  any  issncjs  rehnant  to 
a])|)roval  or  disaj)])roval  which  would 
1)(!  facilitated  by  an  oral  i)r(;.s(mtation  of 
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views,  data,  and  ai’gnments,  the 
(Commi.ssion  will  consider,  jmrsnant  to 
Ride  l‘)h-4,  any  reejnest  for  an 
o|)])ortnnity  to  make  an  oral 
jire.sentation.'" 

Interested  jier.sons  are  invited  to 
submit  written  data,  views,  and 
alignments  regarding  whether  the 
jirojiosal  should  he  ajijiroved  or 
disajijiroved  by  Fehrnary  13.  2013.  Any 
jierson  who  wishes  to  file  a  rebuttal  to 
any  other  jierson’s  submission  must  file 
that  rebuttal  by  Fehrnarv  27,  2013. 

The  (Commission  asks  that 
commenters  address  the  sufficiency  and 
merit  of  the  Exchange's  .statements  in 
snjijiort  of  the  jirojiosal,  including  those 
contained  in  the  Resjionse  Letter,  and 
the  statements  of  the  commenter  in 
resjionse  to  the  jirojiosal,  in  addition  to 
any  other  comments  they  may  wish  to 
snhmit  about  the  jirojio.sed  rule  change. 
In  jiarticular,  the  Commission  seeks 
comment  on  the  following: 

1.  The  commenter  states  that  market 
jiarticijiants  may  misunderstand  INAV 
as  being  the  “fair  value"  estimate  of  the 
.securities  underlying  the  ETF.''  In  its 
Resjionse  Letter,  the  Exchange  .states  its 
belief  that  for  domestic  eijnitv  jirodncts, 
the  INAV  rejiresents  the  best  jiroxy  for 
fair  value  and  the  only  rejire.sentation  of 
fair  value  currently  available  for 
individual  investors,  and  is  the  most  nji- 
to-date  real  time  fund  valuation  data 
source  that  is  jinlilicly  available. What 
are  commenters’  views  as  to  whether  the 
INAV  rejire.sents  a  jiroxy  for  fair  value 
of  the  assets  of  an  ETF?  What  are 
commenters'  views  as  to  whether 
market  jiarticijiants  could  he  i:onfnsed 
as  to  what  INAV  rejire.sents':’  (Could 
investors  he  confused  that  the  INAV  is 
not  the  same  as  the  end-of-day  net  asset 
value  of  the  ETF':*  Do  market 
jiarticijiants  currently  utilize  the 
jiulilished  INAV'^  If  so,  for  what  jinrjio.se 
do  commenters  utilize  the  jnihlished 
INAV'f  If  not,  why  not'? 

2.  The  commenter  further  states  that 
the  INAV  calculations  are  based  on  the 
ETF's  creation  basket,  which  in  some 
cases  do  not  rejiresent  all  of  the 
securities  in  a  fund’s  jiortfolio;  rather, 
the  INAV  would  reflect  baskets  that 
mimic  the  market  characteristics  of  the 


■".Siicliiin  l‘l(l))(2)  III  llu!  Acl.  iis  anmncliMl  liy  lliii 
.SiHairilids  Acl  AimaKliiiiinIs  ol  1‘)75,  I’ulilic  biw 
()4-2il  (liini!  4.  1(175).  f^ranls  Iho  Coininission 
lliixiliilil V  Id  (Icloniiiiu!  wlial  Ivpi!  <il  pniccoding — 
oillicr  oral  iir  nolico  and  oiiporliinilv  toi'  wrillcn 
coiiiiiiciils — is  appropi'iali!  lor  considcralion  ol  a 
parliciilar  pi'o)iosal  by  a  sidl-rcgiilalory 
organi/.alion.  .See  .Seciirilios  Acl  Aniendnienls  ot 
1(175.  .Seiiale  Coiniii.  on  Hanking,  lloiisiiy^k:  lirbaii 
Allairs.  .S.  Rep.  No.  75.  (141  li  (louf*..  l.sl  .Sess.  3(1 
(1(175). 

' '  .See  K;1  l.eller.  supra  nolo  5.  al  4. 

^^.See  Kes|)ons(!  Leller.  supra  nole  8.  al  2-3. 


full  Jiortfolio.^"  Do  commenters  agree 
that  investors  who  do  not  understand 
how  INAV  is  calculated  fora  jiarticular 
ETF  may  not  understand  that  INAV 
does  not  always  mirror  the  value  of  the 
full  Jiortfolio  of  such  I'CTF'?  If  not,  why 
not'?  Are  there  other  asjiects  of  the  INAV 
that  commenters  believe  could 
jiotentially  cause  confusion  among 
investors  and  other  market  jiarticijiants, 
jiarticularly  with  resjiect  to  the 
ojieration  of  the  jirojiosed  INAV  Pegged 
Order  ?  If  so.  what  could  thev  he'? 

3.  The  commenter  states  tliat  market 
jiarticijiants  may  not  understand  that 
the  INAV  can  he  an  inaccurate  reflection 
of  an  ETF’s  uji-to-date  market  value.  As 
noted,  the  jinhlished  INAV  of  an  ETl*’ 
generally  is  updated  every  Tl  seconds, 
lint  the  actual  INAV  of  an  ETF  could 
change  significantly  during  this  same 
l.'5-.second  jieriod.'"'  Further,  the 
commenter  .states  that  the  l.'i-second 
jieriod  could  create  ojijiortnnities  for 
jiarticijiants  with  access  to  real  time 
calculations  of  the  INAV  for  an  ETF  to 
take  advantage  of  jiarticijiants  using  the 
INAV  Pegged  Order  tyjie  that  do  not 
have  the  same  information. 7'’  As  a 
result,  the  commenter  asserts  that 
establishing  an  order  jirice  based  on 
data  that  is  l.'i  seconds  old  could  result 
in  jioor  executions."'* 

In  resjionse,  the  L^xchange  .states  its 
belief  that,  although  the  INAV  is  only 
ujidated  every  l.'i  seconds,  it  is  still  of 
value  and  beneficial  to  investors  as  the 
execution  will  still  he  henchmarked 
against  the  jirevailing  jinhli.shed 
INAV.  77 

Do  commenters  agree  with  the 
concerns  exjiressed  by  the  commenter? 

If  .so.  why?  If  not,  why  not?  For  instance, 
do  commenters  believe  that  the  tying  of 
the  execution  of  an  INAV  Pegged  Order 
to  the  Jiulilished  INAV,  which  is 
ujidated  every  I."!  seconds,  could 
Jiotentially  result  in  market  jiarticijiants’ 
INAV  Pegged  Orders  being  executed  at 
juices  that  do  not  reflect  an  nji-to-date 
INAV  for  the  ETF?  Are  commenters 
concerned  that  investors  who  may  n.se 
the  INAV  Pegged  Order  tyjie  may  not 
understand  this  ojierational  asjiect  of 
the  order  tyjie? 

4.  The  Exchange  states  that  the  INAV 
Pegged  Order  tyjie  should  lead  to  a 
greater  level  of  transjiarency  as  it  relates 
to  the  ETl'’’s  current  value  and,  as  a 


l(!l  l.i!llor.  supra  iitili;  5.  ill  5. 

Slur  1(3  bollor.  supra  nolo  5.  ill  4. 

Sre  id. 

SiU!  id. 

Slur  Riispiinsi;  l.nllisr.  supra  nolo  8,  ill  3.  Tlio 
l•A(:lli^n”o  sliilos  Ihiil  llio  INAV  i.s  llio  inosi  up-lo- 
(tiilo  (liilii  .sourco  lliiil  is  iiublicly  iivailiiblo.  iiiul  "is 
ii  cloiir  iinprovomonl  ovor  llio  ouiTonl  sliilo  of  non- 
oxislonl  (liilii  (IS  il  robilos  In  roal  (inio  liind 
Viiluiilion."  Id. 
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result,  should  increase  investor 
confidence.^"  Do  conimenters  agree 
witli  these  views?  If  so,  why?  If  not,  why 
not?  For  example,  how  would  n.s(!  of  the 
pro])o.s(;d  INAV  Pegged  Order  type  lead 
to  greater  transpanjiicv  as  it  relates  tf) 
th(!  ftp’s  current  value? 

,5.  'file  commenter  states  that  the 
calculation  of  INAV  may  he  sn.sce])til)le 
to  errors,  based  on,  for  example, 
inaccurate  re])orting  of  FTI’’  ha.skets, 
faulty  data  from  ])ricing  vendors,  or 
errors  in  the  calculation  proce.ss.^" 
Further,  the;  commenter  asserts  that 
such  errors  are  not  infrecjnent.""  Do 
conimenters  agree  that  INAV  is 
snscejitihle  to  calcnlation  errors?  If  not, 
why  not?  If  so,  how  so?  Do  conimenters 
hedieve  that  a  potential  for  errors  in  the 
calcnlation  of  INAV  could  nndermine 
the  pnr|)ose,  design,  and  o])eration  of 
the  proposed  INAV  Peggetl  Order  type? 

If  .so,  how?  If  not,  why  not? 

In  its  Response  Lethn’.  the  Exchange 
states  its  helief  that  the  risk  of  a  poor 
execution  diu!  to  an  erroneous  INAV  is 
mitigated  hy  existing  general  salegnards 
in  the  market jilace."'  Do  conimenters 
agree  with  the  Exchange?  If  .so,  what 
safeguards  exist  that  wonld  mitigate 
such  a  risk?  If  not,  why  not? 

The  Oommission  notes  that  the  INAV 
is  not  a  rtignlated  measurement  or 
calcnlation  and  is  not  audited  hv  the 
Oommi.ssion  or  any  other  regulatory  or 
self-nignlatory  (mtity.  Thus,  it  is  nuclear 
what  party  wonld  he  responsible  for  the 
integrity  and  accuracy  of  the  INAV.  Do 
commenters  believe  that  a  lack  of 
acconntahility  with  respect  to  those 
parties  responsible  for  the  calcnlation  of 
INAV  conld  nndermine  the  pnipose, 
design  and  operation  of  the  INAV 
Pegged  Order?  If  not,  why  not? 

(i.  In  addition,  the  Oommission 
cjiiestions  wliether  this  j)ro])osed  order 
type  conld  inherently  he  negatively 
hia.sed  in  that  INAV  Pegged  Orders 
likely  wonld  he  executed  when  the 
market  is  moving  against  the  inve.stor 
(for  example,  an  investor's  INAV  Pegged 
Order  to  buy  wonld  he  executed  only 
when  the  market  price  of  an  ETF  is 
falling).  Do  conimenters  agree  that  the 
INAV  Pegged  Order  type  conld  he 
inherently  hia.sed  to  the  detriment  of  the 
investor?  If  not,  why  not?  In  its 
Response  Letter,  the  Exchange  states 
that  an  execution  jnirsnant  to  an  INAV 
Pegged  Ord(!r  wonld  only  ever  occur 
within  the  jirevailing  hid-offer  spread. 
Do  commenters  believe;  that  this 
mitigates  concerns  relating  to  whether 


™  Soa  id. 

Si:o  I(;i  l,(!ll(;r.  supni  nolo  at  5. 

""  .Soo  id. 

Si!0  R(!S|)onso  l.oltor.  supra  nolo  8.  al  2. 
.S’oo  Ro.sponso  l.i!llor.  supra  nolo  8.  al  8. 


the  INAV  Pegged  Order  type  conld  he 
inhereaitly  biased  to  the  detriment  of 
investors?  Are  there  other  jiotential  risks 
that  the  proposed  INAV  Pegged  Order 
ty])e  conld  ])o.se  to  investors  and  other 
market  participants?  If  so,  what  c:onld 
they  h(;? 

7.  The  commenter  nicpie.st.s  more 
s|)ecificity  as  to  how  the  lixchange 
wonld  .sn.s])end  the  use  of  and  cance;! 
existing  INAV  Pegged  Orders  for  an  ETF 
where  the  INAV  data  feed  for  such  ETF 
stops  being  disseminated  or  is 
“compromised.”  "  *  The  commenter  akso 
raises  (inestions  about  the  propo.sed 
cancellation  and  suspension  of  INAV 
Pegged  Orders  (e.g.,  how  market 
liarticijiants  wonld  he  notified  that  their 
orders  have  been  cancelled  due  to  a 
problem  with  INAV  calcnlation),  as  well 
as  ahont  INAV  Peggiid  (h'ders  that  may 
he  executed  based  on  a  flawed  INAV 
(e.g..  whether  such  orders  wonld  he 
cancellahle)."'*  In  its  Response  Letter, 
the  Exchange  clarifies  that  it  wonld  only 
snsiKind  the  use  of  the  INAV  Pegged 
Or(Ier  type  for  a  particular  IJ.S. 
Component  Stock  ETF  if  it  wen;  to 
detect  a  technological  problem  with  the 
r(;levant  INAV  data  fe(;d,  and  that  it 
wonld  utilize;  its  cnrr(;nt  svstems  and 
proces.ses  to  detect  any  such  prohh;ms 
and  to  commnnicate  to  market 
participants  issues  relating  tee  the  INAV 
data  f(;ed."^>  Do  commenters  believe  the 
lixchange  has  |)rovidi;d  sufficient  detail 
with  respect  to  when  and  how  an  INAV 
Pegged  Order  wonld  he  sns])ended  and 
cancelled  by  the;  Exchange? 

8.  The  commenter  (piestions  the 
general  ])nr])ose  and  benefit  of  an  INAV 
Pegged  Order  to  market  ])artici])ant.s."" 

In  particular,  the  commenter  states  that 
the  use  of  limit  orders  generallv  conld 
address  concerns  relating  to  investors, 
the  vast  majority  of  whom  utilize  market 
orders  and  who,  as  a  result,  have  been 
subject  to  inferior  executions."^  As  such, 
the  commenter  impiires  as  to  whether 
the  benefits  of  the  propo.sed  INAV 
Pegged  Order  type  wonld  outweigh  the 
potential  risks.""  The  Exchange  states 
the  INAV  Pegged  Order  tyj)e  should 
helj)  investors  achi(;ve  greater 
trans|jarency  and  a  fair  ex(;cntion 
price.""  Do  commenters  agree  with  the 
Exchange's  a.ssertion?  If  so,  why?  If  not, 
whv  not?  What  other  l)(;nefits,  if  anv,  do 
commenters  l)(;lieve  wonld  result  from 
the  proj)o.s(;d  INAV  Pegg{;d  Ord(;r  type? 
What  are  commenters’  views  as  to  liow 


“■'.Sec  ICI  l.i!ll(!r.  supra  iioUt  .S.  ill  8. 
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pot(;ntial  benefits  that  they  believe 
wonld  r(;.snlt  from  n.se  of  the  proposed 
INAV  P(;gged  Order  wonld  compare  to 
the  j)otential  risks,  as  noted  above? 

Comments  may  hi;  submitted  by  any 
of  the  following  imithods: 

Electronic  (Join  men  Is 

•  Use  the  Commission’s  Internet 
comment  form  (ht1p://\\’\\'\\’.sec.aov/ 
rnles/sro.sh  I  ml) :  or 

•  Send  an  email  to  rnle- 
comments@sec.gov.  Plea.se  inchuh;  File 
Nnmh(;r  SR-NASDAQ-2()12-117  on  the 
snhj(;ct  line. 

Paper  (Jomments 

•  Send  paper  comments  in  tri])licate 
to  Elizabeth  M.  Mnrphv,  Secretarv, 
Sc;cnrities  and  Exchange  Commission, 
100  F  Street  NE.,  Washington,  DC 
20549-1090. 

All  snhinissions  shonld  n;fer  to  Idle 
Nnmher  SR-NASDAQ-2012-117.  This 
file  nnmher  shonld  he  included  on  the 
.snhj(;ct  line  if  (;mail  is  n.st;d.  To  help  the 
Commi.ssion  proc(;.ss  and  review  your 
comments  more  efficiently,  phiase  n.se 
only  one  method.  'I'he  Commi.ssion  will 
post  all  comiiKints  on  the  Commission’s 
Internet  W(;l)  site  (http://\v\v\v. sec.gov/ 
rnles/sro.shtml).  Coj)i(;.s  of  the 
snhmi.ssion.  all  snhseepuint 
amendments,  all  written  statements 
with  re.s])ect  to  the  |)roposed  ride 
change  that  an;  filed  with  the 
Commi.ssion,  and  all  written 
commnnications  relating  to  the 
propo.sed  rule  change  h(;tw(;en  the 
Commission  and  any  jierson,  other  than 
tho.se  that  may  he  withheld  from  the 
])nhlic  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  he 
available  for  Web  site  viewing  and 
printing  in  the  Commission’s  Public 
R(;f(;rence  Room.  100  F  Street  NE.. 
Washington,  DC  20549,  on  official 
hnsiness  days  hetw(;en  the  hours  of 
10:00  a.m.  and  .3:00  )).m.  Copies  of  the 
filing  akso  will  he  available  for 
ins])(;ction  and  copying  at  tin;  principal 
office  of  the  Exchange.  All  comments 
r(;c(;iv(;d  will  he  ])ost(;d  without  change: 
the  Commission  does  not  (;dit  personal 
identifying  information  from 
submissions.  Yon  should  snhinit  only 
information  that  yon  wish  to  make 
available  publicly.  All  snhinissions 
shonld  r(;fer  to  F’ile  Nnmher  SR- 
NASDAQ-2()12-117  and  shonld  hi; 
snhmitt(;d  on  or  before  Fehrnarv  13, 
2013.  R(;hnttal  comments  shonld  he 
.submitted  hy  Fehrnarv  27,  2013. 
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l'(ir  (lit!  ('.oinniissidii.  liy  iIk?  Division  of 
I'niding  iiiul  Markets,  pursuant  In  (lnl(;»at(ul 
aniliorily.-'" 

Knvin  M.  ()’Ni:ill, 
l)(‘l>iit\'  S(‘(:n‘l(ir\\ 

H'K  Dim;.  2()i:t-0122.5  I'iliMl  l-22-i:t:  H:4,'>  am| 
BILLING  CODE  8011-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68667;  File  No.  SR- 
NYSEArca-2012-109] 

Self-Regulatory  Organizations;  NYSE 
Area,  Inc.;  Order  Granting  Approval  of 
Proposed  Rule  Change  Relating  to  the 
Listing  and  Trading  of  Shares  of  the 
U.S.  Equity  High  Volatility  Put  Write 
Index  Fund  Under  NYSE  Area  Equities 
Rule  5.2(j)(3) 

lanuary  Hi.  20111. 

I.  Introduction 

On  Si!])teinl)(!r  27,  2012,  NYSF  Area. 
Inc.  ("Kxchangi!”  or  “NYSE  Area")  iiled 
willi  the  Securities  and  Excliange 
(4)ininission  (“('.oininission”),  ])nrsuant 
to  Section  ]0(1))(1)  of  the  Securities 
lixchange  Act  of  1034  (“Act”  or 
“Itixcliange  Act")  '  and  Rule  10l)-4 
tlierennder.-  a  propo.sed  rule  change  to 
list  and  trade  shares  (".Shares")  of  the 
l)..S.  lupiity  High  Volatility  Rut  Write 
Index  Fund  (“Fund”)  under  NY.SH  Area 
Kipiities  Rule  .5.2(j)(3).  The  ])roj)o.s(Ml 
rule  change  was  published  in  tlie 
Federal  Register  on  October  18,  2012.  ‘ 
The  Oomniission  received  no  coinnumts 
on  the  pro])osal.  On  November  20.  2012, 
pursuant  to  Section  10(h)(2)  of  the  Act.-* 
the  Commission  designated  a  longer 
period  within  which  to  either  approve 
the  jiroposed  rule  change,  disajijirove 
the  jiropo.sed  rule  change,  or  institute 
proceedings  to  determine  whether  to 
di.saj)j)rove  the  proposed  rnli!  change.^’ 
This  order  grants  ajijiroval  of  the 
proposed  rule  change. 

II.  Description  of  the  Proposal 


The  Exchange  projio.ses  to  list  and 
trade  the  .Shares  of  the  Fund  under 
Commentary  .01  to  NY.SE  Area  Eipiities 


'  ui  u..s.(:.  7»s(l))(i). 

-  17  CKK  24(l.l<)l)-4. 
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^  15  II.S.C.  78s(li)(2). 


’.Six-.milios  Rxcban^i!  Act  Rcicasi!  Nn.  OKIllO 
(November  20.  2012).  77  l''R  72420  (Deceml)er  5. 
2012).  Tbe  C.ominission  ilelermineil  lliat  it  was 
appropriate  to  designate  a  longer  period  witliin 
wliicli  lo  lake  action  on  lire  pro|)osed  rule  change 
so  that  it  lias  sullicient  time  lo  consider  tbe 
propo.sed  rule  change.  .Accordingly,  the 
(Commission  designated  lanuary  10.  20i;i  as  tbe 
dale  by  which  it  should  approve,  disapprove,  or 
institute  proceedings  lo  determine  wbelber  lo 
disapprove  tbe  proposed  rule  change. 


Rule  .5.2(i)(3),  which  govitrns  the  listing 
and  trading  of  Investment  Company 
Units.  The  .Shares  will  Ik;  issmtd  hv  tht; 
ALPS  ETF  Trusl  ("Trii.st”).'-  AERS 
Advisors,  Inc.  will  he  the  Fund’s 
invitsliiKtnt  advi.sttr  (“Advi.sctr"),  and 
Rich  InvesliiKtnt  .Solutions,  EEC  will  he 
the  Fund's  invttslmenl  suh-advisttr 


desigiKtd  to  prevent  the  use  and 
dissemination  of  malttrial,  non-piihlic 
information  regarding  the  Fund’s 
l)ort folio.  The  .Siih-Advi.ser  is  not 
affiliated  with  a  broker-dealer.  In  the 
(tvent  (a)  the  .Siih-Adviser  httcoimts 
newly  affiliated  with  a  hrokitr-dealer,  or 
(h)  any  mtw  advi.ser  or  suh-advi.ser 
hctcomes  affiliatcul  with  a  broker-dealer, 
it  will  implement  and  maintain 
procitdiints  designed  to  pntvctnt  the  ii.se 
and  dissemination  of  mat(trial,  non- 
piihlic  information  ntgarding  llut  I'lind’s 
portfolio. 

The  Ihmk  of  New  York  Mellon 
("UNY”)  will  serve  as  custodian,  fund 
accounting  agetnt,  and  transfer  agent  lor 
th(!  E’lind.  AEl’S  Distrihutors,  Inc.  will 
h(!  the  Fund’s  distributor 
("Distrihiitor").  NY.SIC  Area  will  he  the 
“Ind(!x  Rrovider"  for  the  Fund.  NY.Ski 
Area  is  not  affiliatitd  with  the  Trust,  tlitt 
Adviser,  the  .Siih-Adviser,  or  the 
Di.strihulor.  NY.Sli  Area  is  affiliated  with 
a  hroker-ditaler  and  will  imiihtiiKtnt  a 
fire  wall  and  maintain  procedures 
designed  to  prevent  the  u.se  and 
dissemination  of  material,  non-jmhlic 
information  regarding  the  Index. 

Descriiition  of  tint  Fund 

The  Fund  will  setek  invttstment  ntsults 
that  corres])ond  generally  to  the 
performance,  before  the  k'lind’s  fees  and 
expenses,  of  the  NY.SE  Area  U..S.  Etpiil  v 
High  Volatility  Rut  Write  Index 
(“Index”).  The  Index  imtasures  the 
return  of  a  hyiiothetical  portfolio 
consi.sting  of  II..S.  exchange  traded  ]ml 
options  which  have  been  sold  on  etich 
of  20  stocks  and  a  cash  position 
calculated  as  descrihttd  below.  I’lie  20 
stocks  on  which  ojitions  are  .sold 
("writtim”)  are  thost;  20  slocks  from  a 
.selection  of  the  largest  cajiitalized  (over 
.$5  billion  in  market  cajiilalization) 
stocks  which  also  have;  listed  options 
and  which  have  the  highttsl  volatility,  its 


'■'rill!  'I'rusi  is  rugisltirtiil  mulof  tlic  Investment 
(iinniiimv  Acl  ot  1!)40  (■'1(140  Act").  On  M.iv  3. 

2012.  tbe'l'iust  lileil  with  the  Oomniission  im 
.uiKimlmenl  lo  its  nigistiation  st.ilement  on  l‘'orm  N- 
l.A  ("Registration  Slalemeni")  miller  tbe  .Securities 
Acl  ot  1033  and  uiiiler  the  1040  Acl  relating  lo  tbe 
I'Uiiil  (File  Nos.  333-14HK20  anil  «1 1-22175).  In 
aililition.  the  (iomnii.ssion  lias  issued  an  order 
granting  certain  exemptive  reliet  lo  the  'I'rusi  under 
the  1040  Acl.  .See  Inveslmenl  Oompanv  Acl  Release 
No.  28202  (May  1.  2008)  (File  No.  812-13430). 


determilutd  hv  the  Index  Rrovider.  I’lu! 
.Stih-Advisitr  will  stutk  a  correlation  over 
tinu!  of  0.9.5  or  hither  between  the 
Fund’s  ])erformance  and  the 
])erformimce  of  the  Index.  A  figure  of 
1.01)  would  represent  perfect 
correhition. 

The  Exchange  submitted  this 
proposed  rule  change  because  the  Index 
for  the  Fund  does  not  meet  all  of  ihe 
"generic”  listing  reipiiremenls  of 
{Commentary  .01(a)(A)  to  NY.SE  Area 
Eiluilies  Rule  .5.2(j)(3)  ajiiilicahle  to  the 
listing  of  Investment  (Com])any  Units 
based  upon  an  index  of  “U.S  (;oni])onent 
.Stocks.”  7  .S|)ecifically,  Uommentarv 
.()l(a)(A)  to  NYSI'C  Area  I'Cipiities  Rule 
.5.2(j)(3)'*  sets  forth  the  re(|uirements  to 
he  met  by  components  of  an  index  or 
portfolio  of  U.S  (Component  .Stocks.  As 
de.scrihed  further  below,  thi!  Index 
consists  of  U..S.  (ixchange-traditd  put 
o])lion.s.  The  Exchange  has  representitd 
that  the  .Shares  will  conform  to  the 
initial  iind  conlinuitd  listing  criteria 
tinder  NY.SE  Arcii  I’Ciiuiliits  Rules 
.5.2(j)(3)  and  .5..5(g)(2).  (txcitpt  that  the 
Index  is  comiirisitd  of  jnil  options, 
which  are  not  NM.S  .Stocks  its  defimtd  in 
Rtili!  (lOO  of  Regulation  NM.S. 

Inditx  Methodology  and  (Construction 

The  Index  consi.sts  of  at  lita.sl  20 
exchange-listed  pul  ojitions  (“Indttx 
(Com])onent.s’’),  sithtclttd  in  iiccordance 
with  NY.SE  Area’s  rules-hased 
imtlhodology  for  the  Inditx.  In  .selecting 
the  stocks  underlying  the  Index 
(Com|)onent.s,  the  Inditx  Rrovider  begins 
with  the  universe  of  all  U..S.  exchange- 
listed  stocks,  and  then  screens  for  those 
stocks  that  meet  the  following  criteria: 
(1)  Minimum  market  ca|ntalization  of  at 
least  ,S.5  billion;  (2)  minimum  trading 
volume  of  at  least  .50  million  shares 
during  the  preceding  (i  months;  (3) 
minimum  average  daily  trading  volume 
of  one  million  shares  during  the 
preceding  0  months;  (4)  minimum 
average  daily  trading  value  of  at  least 
.$10  million  during  the  jireceding  0 
months;  (.5)  share  jtrice  of  $10  or  higher; 
(0)  the  availability  of  U..S.  exchange- 
listed  options.  The  Index  is 


^N^'.SI-;  Ari:ii  Fipiiliiis  Rtilo  5.2(j)(3)  priiviiliis  lli.it 
till!  liiini  "IKS  (;iiiiipiiiii!iil  .SIdi:);"  sbiill  iiii!iiii  an 
ii()uilv  sucui'ilv  ibal  is  rogisliiriitl  niiilor  .Siii:lioiis 
12(b)  nr  I2(")  ol  till!  Fxi:liaii”i!  Ai:l  nr  an  Aninrinan 
Dnpnsilarv  Rnnnipl.  llii!  nnilnrlviiiK  nipiily  snnnrily 
iit\vliii:b  is  i'i!j;isli!i'i!il  nnili!r  .Snnliinis  12(b)  nr  12(f;) 
III  till!  Fxnliaiif’i!  Ai:l. 

“Onnininiitary  .l)l(a)(A)  In  NYSK)  Area  I'Jipiilins 
Rnli!  5.2(j)(3)  stains,  in  rninvant  part,  that  till! 
i:nin|)nni!nts  nt  an  iniinx  nf  U.S  {',nnipniii!nl  .Sinnks. 
npnn  tlin  initial  lislinf>  nf  a  sorios  nt  lnvi!.slnii!nl 
Uninpany  Units  pnrsnanl  In  Rnli!  l(lb-4(i!)  nnili!r 
till!  Fxdiangi!  Act.  shall  bn  NM.S  Slncks  as  ilnlinnil 
in  Rnli!  lilll)  nf  Rn<;nlatinn  NM.S  undnr  tlin  Fxcliangn 
Acl.  .S'nn  17  C.FR  242.(il)l)(b)(47)  (ilnfiniii};  “NMS 
.Stuck"  as  anv  NM.S  .Sncnrilv  nllinrtlian  an  nplinn). 


(“.Suh-Ailviser”).  The  Advi.ser  is 
affiliated  with  a  broker-dealer  and  will 
imjilement  and  maintain  procedures 
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niconstituUul/rcljalcincod  every  two  1 

months  (/.e..  six  times  a  year). 

Stocks  meeting  the  above  criteria  are 
then  sorted  in  cUiScending  order  l)ased 
ni)on  the  two  month  imi)lied  volatility  j 

as  measured  on  Bloomherg  using  the  ; 

Indd  labeled  ' 

ZMini'rjMPVOhJdtnhhTAnFLT. 
which  is  derived  from  al-the-money 
listed  put  o])tionson  each  ol'such 
stocks.”  The  20  stocks  with  the  highest 
volatility  are  selected  for  inclusion.  The 
industrv  sectcir  of  each  stoe.k  is  also 
notcul.  and  the  Index  will  not  allow 
more  than  10  of  the  20  stocks  to  he  from 
any  uue  industrv  sector. 

Each  li.sted  put  option  included  in  the 
Index  will  hi;  an  “American-styU; 
option  (j.e.,  an  option  which  can  he 
(!xerci.s(!d  at  the  strike  price  at  any  time 
prior  to  its  exjjiration)  ami  have  a  00- 
dav  term.  The  strike  i)rice  (i.e.,  the  price 
at  which  a  put  option  can  he  exercised) 
of  each  put  option  included  in  the  Index 
mu.st  he  as  clo.se  as  ])ossil)le  to  80%  ut 
the  closing  pric(!  oi  the  ojjtion’s 
underlviug  stock  price  as  ol  the 
luiginning  of  each  00-day  period."’ The 
listed  i)ut  options  included  in  the  Index 
can  hi!  exercised  at  any  time  jirior  to 
their  lixpiration,  hut  the  Index  will 
reflect  the  value  of  each  such  option 
throughout  the  (iO-day  period  as  if  the 
option  is  not  exercisiid  until  its 
expiration.  Each  such  option  will 
automatically  he  deiimed  exercised  on 
its  (ixpiration  date  il  its  underlying  stock 
])rice  is  below  its  strike  |)rici!.  11  the 
stock  underlying  the  jmiI  oi)tion  clo.ses 
below  the  option’s  strike  price,  a  cash 
settlement  payment  in  an  amount  eijual 
to  the  difference  hetweiin  the  strike 
jirice  and  the  closing  i)rice  of  the  stock 
is  deemed  to  he  made,  and  the  Index 
value  is  corres])ondingly  r(!duced.  11  the 
underlying  stock  does  not  close  below 
its  strike  ])rice,  then  the  o])tion  exi)ires 
worthle.ss  and  the  entire  amount  of  the 
ju’emium  payment  is  retained  within  tlu 
Index." 

The  Exchange  has  provided  the 
following  example.  Sujipose  a  stock 
“ABC"  trades  at  S.'IO  per  share  at  the 
.start  of  till!  ()()-day  |)eriod,  and  a  listed 


•''I'Ik!  Advisiii-  ri!|)r(!si!nls  llial  (liilincs 

iiii|)li(ai  x'oialilily  as  Dalla  h'ol.  whif.li  is  x'olatiiitx 
as  (ix|)ii!ss(!(t  in  dalta.  Dalta  vahias  ran}-(!  Ironi  a  ti) 
IIH).  willi  .SO  didla  as  llio  llKaaalical  al-llia-monay 
.siriki!.  A  dalla  ol  lass  llian  .SO  is  considanal  oiil-ol- 
tha-iiioiiav.  whila  a  dalla  ol  f>iaati!r  Ilian  .SO  is 
considarad  in-lha-inonay. 

'"'rlia  Advisar  raprasanls  llial  a  s|)i!(:iri(: 
par(:anla};a  cannot  lia  indicalad  liacaiisa  o|)tions  ar 
lislad  liy  an  axchan<’a  in  |ira-dalin(!d  incrainants 
(i.a..  1.  l.S.  or  2  incrainants)  around  tlia  inarkat 
prici!  ol  tlia  slock,  roundad  to  Ilia  naarasi  dollar. 

'  I  'I'ha  Advisar  antici|)alas  llial  il  may  taka 
ap|iroxiiiialaly  lliraa  iiusinass  days  (/.a.,  aacti  day 
Ilia  Naw  York  .Slock  lixclianga  ("NYSl':")  is  oiian) 
lor  additions  and  dalalions  to  Ilia  liidax  to  lia 
rallaclad  in  Ilia  portfolio  coniposilion  of  Ilia  fund 


])ut  o])tion  with  a  term  ol  (it)  days  was  i 

sold  with  a  .strike  price  of  $42.50  per  ; 

shall!  for  a  iiremium  of  $2  jier  share; 

•  Saith^nwnt  at  or  (tl)ovo  the  siriko 
prim:  If  at  the  end  of  00  days  the  AB(, 
stock  closed  at  or  above  the  strike  price 
of  ,$42. .50.  then  the  option  would  exjjire 
worthless,  and  the  Index’s  value  would 
reflect  the  retention  of  the  $2  per  share 
premium.  I  he  Index’s  value  tluis  would 
he  increased  hy  $2  j)er  share  on  the  ABC. 
o])tion  ])osition. 

•  Sottloniont  he/oiv  iho  strike  price:  If 
at  the  end  of  00  days  ABC!  clo.sed  at  $25, 
then  the  oidion  would  automatically  he 
deemed  exercised  on  its  expiration  date. 
The  Index’s  value  would  change  as  ii 
the  Index  had  jiut  (/.a.  would  buy)  ABC’, 
at  the  strike  price  of  $42.50  and  would 
sell  ABC  immediately  at  the  closing 
jirice  of  $25.  As  a  result,  the  Index’s 
value  would  he  reduced  hy  $7.50  per 
share,  flowever,  the  Index’s  value 
would  also  reflec.t  the  retention  of  the  $2 
per  share  premium,  so  the  net  loss  to  the 
Index’s  value  would  he  ,$5.50  per  share 
on  the  ABC  option  position. 

The  Index’s  value  is  equal  to  the  value 
of  the  options  jiositions  comprising  the 
Index,  ])lus  a  cash  position.  The  o])tion.s 
positions  are  equally  weighted  in  the 
Index  and  the  Eunir.s  portfolio,  meaning 
that  l/20th  of  the  net  asset  value 
(“NAV")  of  Shares  of  the  I'und  will  he 
invested  in  each  option  position  at  the 
beginning  of  the  api)lical)le  (iO-day 
^  period.  The  c.ash  position  starts  at  a  base 
of  I.OOO.  The  cash  iiosition  is  increased 
hy  option  premiums  generated  hy  the 
option  positions  comprising  the  Index 
and  interest  on  the  c,ash  position  at  an 
annual  rate  equal  to  the  three  month 
Treasurv-hill  (“T-Bill")  rate.  The  cash 
]K)sition  is  decreased  hy  c.ash  settlement 
’  on  o])tions  which  finish  in-the-money 
[i.e.,  where  the  closing  price  of  the 
unde.rlying  stock  at  the  end  of  the  (iO- 
day  period  is  below  the  strike  jirice). 
The  cash  i)osition  is  also  decreased  hy 
a  deemed  cash  distribution  paid 
following  each  (iO-day  period,  currently 
targeted  at  the  rate  of  1 .5'^  of  the  value 
of  the  Index.  However,  if  the  option 
liremiums  generated  during  the  period 
are  less  than  1.5'/o,  the  deemed 
distrihution  will  he  reduced  hy  the 
amount  of  the  shortlall. 


of  its  total  assets  in  component 
securities  that  comjirise  the  Index  (i.e., 
the  Fund’s  o])tion  ])o.sitions)  and  in  'I- 
Bills.  The  Fund  will  seek  to  track  the 
performanc.e  of  the  Index  hy  selling 
li.sted  (iO-day  put  options  in  jiroportion 
to  their  weightings  in  the  Index.  By 
selling  an  option,  the  Fund  will  receive 
premiums  irom  the  buyer  ol  the  option, 
which  will  increase  the  Fund’s  return  it 
the  option  is  not  exercised  and  thus 
exjiires  worthless.  However,  ii  the 
option’s  underlying  slock  declines 
below  the  strike  price,  the  option  will 
finish  in-the-money,  and  the  Fund  will 
he  required  to  buy  the  underlying  stock 
at  the  strike  price,  effectively  paying  the 
buyer  the  difference  between  the  strike 
price  and  the  closing  price.  Therefore, 
hy  writing  a  put  oj)tion,  the  fund  will 
he  exjjo.sed  to  the  amount  hy  whii:h  the 
price  of  the  underlying  stoc.k  is  less  than 
the  strike  price.  As  the  .seller  of  a  li.sted 
put  o])tion.  the  Fund  will  incur  an 
obligation  to  buy  the  underlying 
instrument  from  the  purchaser  ol  the 
option  at  the  option’s  strike  pric.e,  upon 
exerci.se  hy  the  option  jjurchaser.  If  a 
listed  put  ojition  .sold  hy  the  Fund  is 
exercised  j)rior  to  the  end  of  a  (iO-dav 
period,  the  hunii  will  buy  the 
underlying  stock  at  the  time  of  exercise 
and  at  the  strike  jirice,  and  will  hold  the 
stock  until  the  end  of  the  (iO-day  period. 

Each  pul  option  sold  hy  the  Fund  will 
he  covered  through  inve.stments  in  three 
,  month  'I’-Bills  at  least  equal  to  the 
Fund’s  maximum  liability  under  the 
option  (i.e..  the  strike  price). 

Everv  (iO  days,  the  options  included 
within  the  Index  are  exercised  or  expire 
and  new  option  positions  are 
established,  and  the  Fund  will  enter 
j  into  new  option  positions  accordingly 
and  sell  anv  underlying  stocks  it  owns 
as  a  result  of  the  Fund’s  prior  o])tion 
positions  having  been  exercised.  This 
(iO-day  cycle  likely  will  cau.se  the  Fund 
to  have  frequent  and  suh.stantial 
portfolio  turnover. 

/  Sec.ondary  Investment  Strategies 
'  The  Fund  may  invest  its  remaining 
assets  in  monev  market  in.struments." 


Primary  Inve.stments 

The  Fund  under  normal 
circumstances  will  invest  at  least  8()To 

i-Tli(!  Iiiini  ''iiikIoi'  iioniiiil  cii'ciimslaiiciis" 
iiicliulos.  lull  is  iiol  liiiiiUid  In.  Ilm  alisonct!  ol 
iixlraiiii!  viilalililv  nr  liadins  halls  in  lliii  niiiiilins  nr 
n|)linns  iiiarknis  nr  llin  niiaiicial  iiiarknis  }>(fnorally; 
npnraliniial  issiins  (:ausiii!>  dissniiiiiialinii  nl 
iiiacciiraln  iiiarknl  iiifnniialiniv.  nr  inren  iiiajniiri! 
lypn  nvniils  such  as  sysloiiis  lailiirn.  iialiiral  nr  iiiaii- 
liiadn  disasinr.  acl  nl  (aid.  ariiiiid  wiiinicl.  acl  nl 


Inrrnrisiii.  rini  nr  labor  disruplinii.  nr  any  similar 
inlnrviaiiiif’  circnnislancn. 

*■*  Ii  llin  Mind  rnc.nivns  addiliniial  inlinws  (and 
issiins  innrn  .Shams  accnrdinj^ly  in  lari’ll  niiinlinrs 
knim  ii  as  ■Cmalinn  Dnils")  during  a  liO-day  pnrind. 
Iho  Mind  will  soil  addiliniial  lisliul  inil  nplinns 
whiili  will  hn  nxnrcisnd  nr  nxpirn  al  llin  nnd  nl  siidi 
liD-day  pnrind.  C.nnvnrsnly.  if  Ihn  Mind  rndnnnis 
.Shams  in  Crnalinn  Unil  sizn  during  a  lill-day  pnrind. 
Ihn  Mind  will  Inrniinain  Ihn  apprnpriain  pnriinn  of 
Ihn  nplinns  il  has  sold  annnrdingly. 

"  Thn  Mind  niav  invnst  a  pnriinn  nf  ils  assnis  in 
high-ipialilv  mnnny  niarknl  inslrnmnnls  on  an 
nngning  basis  In  prnvidn  liipiidily.  I  hn  insli  uninnls 
in  whinh  Ihn  Knud  niav  invnsi  indiidn:  (i)  Slinrl- 
Inrni  nhligalinns  issnnd  liy  Ihn  U.S.  (invnrninnnl;  (ii) 
nngnliahin  cnriilicalns  nl  dnpnsil  ('‘(IDs  ).  lixnd  limn 
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including  repurcha.se  agnMuiionts  or 
otlier  funds  which  invest  exclusively  in 
money  market  instruments,  convertihle 
.securities,  and  structured  notes  (notes 
on  which  the  amount  of  principal 
repavment  and  interest  payments  are 
hastul  on  the  movement  of  one  or  more 
s|)ecified  factors,  such  as  the  movement 
of  a  particular  stock  or  .stock  index). 
Furtiiermore,  the  I'lmd  may  invest  in 
one  or  more  liiiancial  instruments, 
including  hut  not  limited  to  fut\ires 
contracts,  swaj)  agretnnents,"'  forward 
contracts,  and  oj)tions  on  securities 
(other  than  o|)tions  in  which  the  Fund 
princijjally  will  invest),  indices,  and 
futures  contracts.'^  Swaps,  oj)tions 
(other  than  o])tions  in  which  the  Fund 
principally  will  invest),  and  futures 


deposits,  iiiid  l)ank(!rs'  iicci^pliinci's  ol  U..S.  and 
tornij'n  lianks  and  similar  institutiiins:  (iii) 
i:(imnu!r(:ial  papnr  ralod  at  lln^  dato  ol  purchase! 
"I’rinu!-!"  hv  Moodv's  Investors  .Stiivice!.  Inc.  or 
"A-1  +"  or  ".X-l "  l)\  .Standard  Poor’s  or.  if 
iinratiHl.  (d  com|)aral)l(!  (pialitv  as  di!t(!rinin(!d  hv  the 
Advis(!r:  and  (iv)  moiuiv  mark(!t  mntnal  funds.  COs 
an!  short~t(!rin  ne^^otiahli!  ohli^ations  of  comiiKircial 
hanks.  Time  d(!posits  arc!  non-n(!)>otiahh!  de|)osits 
maintained  in  hankin*^  institutions  for  s|)t!cifi(!d 
|M!riods  of  time!  at  stati!d  interest  rates.  |{ank(!r's 
acc(!ptanc(!S  an!  time  drafts  drawn  on  comnu!rcial 
hanks  hv  horrowers.  usually  in  connection  with 
int(!rnational  transact  if  ins.  Tht!  I‘'und  will  not  inviist 
in  monf!V  markid  instruiniaits  as  jiart  of  a  t(!mporarv 
deftaisive  striit(!ey  to  |)rotf!ct  ii^ainst  potential  stock 
markiM  dfHdiiuss. 

'  ■  K(!purcha.s(!  aer(!em(!nts  ;ir(!  ;i'>r(!em(!nts 
pursmmt  to  which  securities  iirt!  ac(piir(!d  hv  the 
I'und  from  a  third  partv  with  the  und(!rstimdine  that 
th(!V  will  h(!  n'pnrchiisf!d  h\  tln!  s(!lh!r  at  a  fix(!fl 
price  on  iin  a>;re(!d  diite.  Thest!  a{;n!f!m(!nts  mav  hi! 
niiidf!  with  nispisit  to  iiny  eif  thf!  portfolio  securitifis 
in  whifli  the  l•■und  is  inilhori/.(!d  to  inv(!sl. 
Ki!purchas(!  a};nH!nu!nts  niiiv  hi!  chanict(!ri/.(!d  ;is 
loans  secur(!d  hv  the  undfalyin^  s(!curities.  TIu! 

Fund  mav  (!nt(!r  into  ri!purchase  agre(!nu!nts  with  (i) 
memher  hanks  of  thi!  Fed(!ral  K(!S(!rve  .Svstem 
hiivin^  total  assids  in  (!XC(!ss  of  .S.alK)  million  and  (ii) 
si!curities  d(!ah!r.s  (''Qualitl(!d  Institutions").  The 
Adviser  will  monitor  the  continued 
creilitworthini!SS  of  Qualified  Institutions.  The 
Fund  ;dso  may  (!nter  into  reversi!  r(!purchase 
a^rei!mt!nts.  which  involvt!  tlu!  sale  of  s(!curiti(!s 
with  iin  a<>r(!ement  to  r(!pnrchas(!  tlu!  securities  at 
iin  a}>n!efl-upon  price,  ihite.  and  inti!n!St  payment 
;md  have  the  charact(!ristic.s  of  horrowine. 

"'.Swiip  aere(!nn!nts  an:  contracts  h(!twe(!n  parties 
in  which  oni!  jiiirty  af’n!i!s  to  ni.ikf!  pf!riodic 
payments  to  tlu!  oth(!r  partv  ("counterparty")  has(!d 
on  the  chanei!  in  mark(!t  va)ue  or  hivf!)  of  a  sp(!cified 
nitf!.  indtix.  or  asset.  In  return,  the  count(!rpartv 
iigriHis  to  make  p(!riodic  payments  to  the  first  partv 
liasiMl  on  tiu!  n!tnrn  of  a  diff(!n!nt  spiKafied  ratf!. 
ind(!X.  oriissfit.  .Swa|)  aKr(!t!nu!nts  will  usuallv  hi! 
dont!  on  a  nt!t  basis,  the  F'und  rec(!ivins  or  paving 
only  tIu!  net  amount  ol  thi!  two  paymi!nts.  Thi!  net 
amount  of  tin!  (!xces.s.  if  anv.  of  thi!  Fund’s 
ol>li”<itions  ovi!r  its  (!ntitlem(!nts  with  respect  to 
(!ach  swap  will  hi!  accrii(!d  on  a  daily  basis  jind  an 
iimount  of  (uish  or  highiv  lifpiid  siaairities  having 
ill!  aggregate  valiii!  <it  hsist  fxpial  to  the  accruixl 
(!xcess  will  Im!  mainlaineil  in  an  account  at  the 
’I’riist’s  custoilian  bank. 

''  As  an  example  of  tIu!  use  of  such  I'mimcial 
instrunnints.  the  Fund  may  u.se  total  redurn  swaps 
on  one  or  more  lnd(!x  (!ompon(!nts  in  ordi!r  to 
achi(!V(!  exposures  that  am  similar  to  thosf!  of  thi! 
Index. 


contracts  ■'*  may  In:  used  by  tlio  Fund  in 
sooking  puriormanco  that  corntsponds  to 
tlu;  Index  and  in  m;maging  cash  Hows.'” 

Tho  Fund  mav  invo.st  u|)  to  2{^%  of  its 
not  itssots  in  invostmonts  not  includod 
in  its  Index,  hut  which  the  Adviser 
believes  will  hel])  the  Fund  track  the 
Index.  For  exiimple,  tlutre  may  he 
instances  in  which  the  Advi.ser  mav 
choo.se  to  purchiise  (or  sell)  .securities 
not  in  the  Index  which  the  Advisttr 
believes  ant  appn)|)riate  to  substitute  lor 
one  or  more  Index  (k)mponents  in 
seeking  to  replicate,  hrdore  lees  and 
ex|)enses.  the  pfirlbrmance  of  the  Index. 

Th(!  Fund  may  borrow  mon(!y  from  a 
hank  up  to  a  limit  of  10%  of  the  value 
of  its  as.sets,  hut  only  for  temi)orarv  or 
emergrmey  ])urpos(;s.  'Fhe  Fund  may  not 
invest  2.5%  of  its  total  a.s.sets  in  the 
securities  of  issuers  conducting  their 
principal  business  activities  in  the  same 
industry  or  group  of  industries 
(excluding  the  U.S.  government  or  any 
of  its  agencies  or  instrumentalities). 
Nonetheless,  to  the  extent  the  Fund’s 
Index  is  concentrated  in  a  particular 
industry  or  group  of  indu.stries,  the 
Fund's  investments  will  exceed  this 
25%  limitation  to  the  extent  that  it  is 
neces.sarv  to  gain  exposure  to  Index 
('.omponents  to  track  its  Index. 

The  Fund  may  invest  in  the  .securities 
of  other  investment  comj)anies 
(including  money  market  funds).  Under 
the  15)40  Act.  the  Fund’s  investment  in 
investment  companies  is  limittul  to. 
subject  to  certain  excejftions.  (i)  2%  of 
the  total  outstanding  voting  .stock  of  any 
one  inve.stment  company,  (ii)  5%  of  the 
Fund’s  total  as.scits  with  respect  to  any 
one  inve.stment  company,  and  (iii)  10% 
of  the  Fund’s  total  as.sets  of  investment 
companies  in  the  aggregate. 

The  Fund  may  hold  up  to  an  aggregati; 
amount  of  15%  of  its  net  assets  in 
illitpiid  securities  (calculated  at  the  time 
of  investment).  The  Fund  will  monitor 
its  portfolio  liepndity  on  an  ongoing 
basis  to  determine  whether,  in  light  of 
current  circumstances,  an  adecpiate 
level  of  lifjuidity  is  being  maintained, 
and  will  consider  taking  a])propriate 


"‘Thf!  Fiiiul  niiiv  ulilizf!  U.S.  Iisti!fl  oxchimgf!- 
Ini(l(!(l  fulun!s.  In  comiticlion  with  its  niiinag(!in(!nt 
of  llu!  Trnsl.  thn  Ailvisf!!'  has  (:laiin(!il  an  (!X(:liision 
from  n!gistration  as  a  commodilv  pof)l  opi!mlor 
unfit!!’  till!  Oonnnoflilv  Fxilifingi!  Ai:l  ("OlvA"). 
’rhi!ri!fori!.  it  is  not  snhii!f:t  to  tho  rifgistration  <inil 
rognliitorv  ri!i|iiiri!m(!nts  of  thi!  (iFA.  iinil  thi!ri!  iiri! 
no  limitations  on  thi!  oxtont  to  whioh  tho  Fnnil  may 
ongago  in  non-hoilging  transaotions  involving 
fntnros  anil  options  thoroon.  oxoopt  as  sot  forth  in 
tho  Kogistration  .Statomont. 

'-’.Swaps,  options  (othor  than  options  in  whioh 
tho  Fnnil  principally  will  invost).  and  fntnros 
oontraots  will  not  bo  inoindod  in  tho  Fund’s 
invostmont.  undor  normal  markot  oironmsianoos.  of 
at  loast  HO'I'ii  of  its  total  assols  in  oomponont 
soouritios  that  oompriso  tho  Indox  and  in  T-Hills.  as 
dosoribod  abovo. 


.steps  ill  order  to  maintain  adecpiate 
licpiidity  if.  through  a  chtinge  in  values, 
net  a.ssets,  or  other  circumstances,  more 
than  15‘/'i>  of  the  Fund’s  net  as.sets  are 
held  in  illicpiid  .securities.  Illicjuid 
.securities  include  .securities  subject  to 
contnictual  or  other  restrictions  on 
re.sale  and  other  in.strnments  that  lack 
readily  available  markets  as  determined 
in  accord;iiu;e  with  (iomniission  staff 
guidance. 

The  Fund  intends  to  cpialifv  for  and 
to  elect  to  he  treated  as  a  .separate 
regulated  investment  company  under 
.Suhchajiter  M  of  the  Internal  Revenue 
(lode  of  15)88,  as  amended.  The  Fund’s 
investments  will  he  consistent  with  the 
Fund’s  investment  objective  and  will 
not  he  used  to  enhant;e  leverage.  The 
Fund  will  not  inve.st  in  non-U. S.  ecpiity 
.securities. 

Additional  information  regarding  the 
Trust,  the  Fund,  and  the  Shares, 
including  inve.stment  strategies,  risks, 
creation  and  redemption  procedures, 
fees,  iKirtfolio  holdings  di.sclosure 
policies,  distrihutions,  and  taxes,  among 
other  things,  is  included  in  the  Notice 
and  Registration  Statement,  as 
applicable.-” 

III.  Discussion  and  (lominission’s 
Findings 

The  Clommission  has  carefidly 
reviewed  the  proj)osed  ride  change  and 
finds  that  it  is  consistent  with  the 
recpiirements  of  Section  (i  of  the  Act 
and  the  rules  and  regulations 
thereunder  a])i)licahle  to  a  national 
.securities  exchange.-'^  In  ])articular,  the 
Clommission  finds  that  the  propo.sed 
rule  change  is  consistent  with  the 
reipiirements  of  Section  (i(h)(5)  of  the 
Act.-”  which  reipiires,  among  other 
things,  that  the  Exchange’s  rules  he 
designed  to  prevent  fraudulent  and 
manijndative  acts  and  jiractices,  to 
promote  ju.st  and  ecpiitahle  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  iierfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  sy.stem,  and,  in 
general,  to  jirotect  investors  and  the 
public  interest.  The  (lommi.ssion  notes 
that  the  Fund  and  the  Shares  must 
comply  with  the  applicable 
reipiirements  of  NYSE  Area  Eqinties 


-".S’i!i!  .\i)lii:i!  iiiiil  Kogisli'iitii)!!  .Sliiti!iiii!nl.  siipiti 
niiti!.s  a  iiiiil  (>. 

l.i  II..S.C.  7af. 

111  approving  tills  pri)pi).si!il  l  uli!  iliiingi!.  Ihi! 
(Iiininiissioii  iioliis  Ih.il  it  has  i:i)nsiili!ri!il  tho 
propiisoil  rule’s  iiiipaot  on  offioioiioy.  coinpolition. 
anil  capital  forination.  Sup  l.'j  U..S.C.  7ac(f). 

U)  II..S.(:.  78f(b)(.')). 
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Ruins  5  2(j)(3)  and  5.5(g)(2)  to  ho  listod 
and  tradod  on  tlio  Exchango. 

I  ho  Commission  finds  that  tho 
proposal  to  list  and  trado  tho  Sharos  on 

1 1  -Sfiotion 

n/Ya)(l)((d(,n)  ol  tho  Act.^'  which  .sots 
forth  (.ongro.ss’s  finding  that  it  is  in  tho 
IJiihlic  intorosf  and  ajjjnoijriato  for  tho 
(uotoction  of  invostors  and  tho 
niaintonanco  of  fair  and  ordorlv  markots 
to  assnro  tho  availability  to  hrokcas. 
doalors,  and  invostors  of  information 
with  rosj)oct  to  (juofations  for.  and 
tran.sactions  in,  .socnrifios.  Quotation 
and  a.st-salo  information  for  tho  Shan's 
vydl  ho  availahlo  via  tho  (k)nsolidatod 
lapo  A.ssociation  (“C.TA”)  liigh-spood 
uio,  and  for  tho  put  o]jfions  hold  hv  tlu) 

1  uml,  will  ho  availahlo  from  tho  II. S. 
options  oxchangos  on  which  thov  aro 
hstod  and  tradod.  Tho  Indox  valuo  will 
t)i;  puhlishod  hy  ono  or  moro  major 
uiarkot  data  vendors  ovorv  15  seconds 
during  tho  NYSE  Area  Coro  Trading  ‘ 
Session  (9:30  a.ni.  to  4:00  p.m..  Eastern 
I  lino).  Pricing  information  for  tho  Indox 
(.oinjKinonts  is  availahlo  from  tho  IJ.S. 
options  oxchangos  on  which  such 
oompononts  aro  listed  and  tradod.  and 
a  list  of  tho  Indox  Components,  with 
|Jor(;ontago  weightings,  will  ho  availahlo 
on  the  Exchange’s  VVoh  site.  In  addition, 
an  liOraday  Indicative  Valuo  (“IIV”)  for 
tho  Sharos  will  ho  calculated  and 
widely  di.ssominatod  at  least  ovorv  15 
soconds  (hiring  the  NYSE  Area  Coro 
1  railing  Session  hy  one  or  moro  major 
uiarkot  (lata  vendors. The  Eund’s 
portfolio  holdings,  including 
inlormation  regarding  its  opUons 
position.s.  will  ho  di.sclosod  each  dav  on 
the  fund  s  VVoh  site,  which  Woh  site 
information  will  ho  pnhlicly  availahlo  at 
no  chargo.^7  The  Fund’s  NAV  jinr  Share 
will  ho  dotorminod  once  dailv  as  of  tho 
close  of  tho  Now  York  Stock  Exchange 

ir,ii..s.(;,  7«k-i(a)(i)((;)(iii,, 

y-11,0  l-xd.ango  will  calculalo  th„  IIV  l,\’  tliviclinn 
<•  kstnnato,  l-uiK  Vain,,"  (a.s  <l,41„„c|  |,ol,„v)  as 

1  oulMaiidin--  .Sharos.  "Ksliinatod  Fund  Valuo"  is 
10  Slim  ol  iho  oslimatod  amoiml  ol Ca.sli  hold  in 
tho  Imnd  s  porllolio.  tho  o.stimalod  amount  ot 
ao.a  nod  inlorosi  (m  in<>  to  tho  Fund,  and  tho 
i!.slmialod  vaino  of  tho  socnrilios  hold  in  Iho  Fund-s 

Thl  uv ’■  'll  liahiliiio.s.  . 

Ilu  ly  wdl  1,0  oalonlalod  hasod  on  Iho  .samo 

poilloho  holdmss  disclosod  on  Iho  FinuFs  Woh  silo.  i 
^''Srr  NY.SF  Area  F(|uilios  Kulo  r>.2(i)(a) 

.ommontarios  .0](h|(2)  and  .01(0).  .Aooordins  lo  Iho 
Ia(  hanso.  s(,voral  major  markol  data  idndors^ 

WKloly  dis.sominalo  lIVs  lakon  from  Iho  CI  A  or 
othor  data  foods.  .Soo  Nolioo.  supra  nolo  .1.  al  (14104.  J 
On  a  d.mly  basis.  Iho  Advisor  will  di.soloso  for 
(Moh  porltoho  .socurily  and  olhor  Ihianoial  \, 

.nslrmnonl  of  tho  Fund  Iho  following  information  / 
on  Iho  Fund  s  Woh  silo:  Tiokor  symhol  (if 
apphcahloj.  namo  of  socnrilv  and  linaiu  iai 
mslrumonl.  ninnhor  of  sharos  or  dollar  valuo  of  |, 

loiancal  msirumonis  hold  in  Iho  portfolio,  and 
l)on:onlaf..i  woif-hlins  of  tho  .soourily  and  financial  o, 
mslrumonl  in  Iho  iiorlfolio. 


(  NV  SE  )  (noriiiiilly  4:00  p.m..  Eastern 
I  lino)  on  each  day  tho  NYSE  is  open  for 
trading.  BNY.  through  tho  National 
So(;uritios  Clearing  Corporation,  will 
make  availahlo  on  each  husinoss  dav, 

:  luior  to  tho  opening  of  hu.sinoss  on  ' 
NYSE  Area  (currently  9:30  a.m.  Eastern 
I  lino),  tho  amount  of  cash  to  ho 
dojiosilod  in  oxchango  fora  Creation 
Unit  and  tho  amount  of  ca.sh  that  will 
1)0  paid  hy  tho  Fund  in  rosjioct  of 
redemption  roiiuosis.  Information 
lugarding  market  price  and  trading 
volumo  of  tho  Shares  will  ho  continuallv 
availahlo  on  a  roal-timo  basis  throughout 
the  day  on  hrokors’  computer  .screens 
and  other  electronic  .services,  and 
information  regarding  tho  previous 
day  .s  closing  jirico  and  trading  volume 
information  for  tho  Shares  will  ho 
jiuhli.shed  daily  in  the  financial  section 
of  nowspaiiers.  The  Fund’s  VVeh  site 
will  al.so  include  a  form  of  the 
jirospectus  for  the  Fund,  information 
relating  to  NAV  (uiidatod  dailv),  and 
other  (luantitative  and  trading 
information. 

The  Commission  further  believes  that 
the  juopo.sal  to  list  and  trado  tho  Sharos 
IS  roasonahly  do.signod  to  promote  fair 
disclosure  ol  information  that  mav  he 
neces.sary  to  price  tho  Shares 
iipiiropriately  and  to  jirevent  trading 
when  a  reasonable  degree  of 
Iransiiarency  cannot  he  assured.  Tho 
CAmmiission  notes  that  tho  Exchange 
will  obtain  a  roprosontation  from  the 
issuer  ol  tho  Shares  that  the  NAV  will 
l)u  calculated  daily  and  will  he  made 
available  to  all  market  participants  at 
Ilu;  .same  time.-'*'  If  the  IIV,  the  Index 
value,  or  the  vahu;  of  the  Index 
Components  is  not  being  dis.seminated 
a.s  Kujuired,  the  Exchange  may  halt 
trading  during  the  day  in  which  the 
(  isruption  occurs.  If  the  interruption  to 
he  di.ssemination  of  the  applicable  IIV, 
Index  value,  or  value  of  the  Index  1 

Components  persists  past  the  trading  ' 
day  m  which  it  occurred,  the  Exchange  j 
will  halt  trading  no  later  than  the 
lioginning  of  the  trading  dav  followim-  I 
the  int(;rrupti(,n.:*"  In  addition,  if  the 


-  (.roalmn  l lulls  (loo.ooo  .Shiirus)  ntihi-  Fun, I 
„,.imi,il|\  will  ho  sold  lorciish  oulv.  ciilciikilod 
husod  „u  Iho  NAV  por  .Shaio.  uuillipliod  hv  Iho 
uiimhor  1,1  .Shiiros  roprosouliuj;  a  Croaliou  iluil.  phis 
.1  Iraiisaoliou  loo.  ' 

'.S’oo  NY.SF  Area  F(|iiilio.s  Kulo  .'■,.2(i)(:i)(A)(vl 
■'"U'llh  lospool  to  Iradiuf.  halls.  Iho  Fxchauso  mav 
(.ousidor  all  rolovaul  laclors  iu  o.xoroisiiio  ils 
diw:,ol,ou  to  hall  or  siispoud  Iradiuf;  iu  Iho  Sharos 
<>i  ii..>  ^■ulul  wm  i,,, 

.Illi  il  il  Iho  i.iri.iiil  hroakor  paramolors  iu  NYSI' 
An.u  Fipnlios  l^do  7.12  havo  hoou  roaohod.  Tradim. 

.  M,  m.iy  ho  hallod  hooaiiso  ot  markol  ooudilious  o," 
h.i  l  asous  lhal.  m  Iho  viow  otiho  Fxohanso.  mako 
li.K  iua  111  Iho  Sharos  iuadvi.sahlo.  Tho.so  mav 
iiK.liido:  (1)  Iho  oxloiil  lo  which  IradinH  is  iiol 
occiirriUK  m  Hio  socnrilios  and/or  Iho  tiiiaucial 
inslrnmouls  comprisius  Hh,  Fiiud's  porllolio;  or  (2) 


Exchange  becomes  aware  that  the  NAV 
IS  not  being  di.sseminated  to  all  mark(;t 
participants  at  the  .same  time,  it  will  halt 
trading  m  the  Shares  on  the  Exchange 
iinti  such  time  as  the  NAV  is  available 
to  all  inarket  participants.  The  Exchange 
states  that  it  has  a  general  polkw 
lirohihitmg  the  distribution  of  material 
non-imhlic  information  hy  its 
taiiployees.  The  Exchange  states  that  the 
Index  I  rovider  is  affiliat(;(l  with  a 
broker-dealer  ami  will  implement  a 
lirewall  and  maintain  jirocedures 
designed  to  prevent  the  use  and 
dissemination  of  material,  non-puhlic 
information  nigarding  the  Index.  The 

further  states  that  the  Adviser 
IS  affiliated  with  a  broker-dealer  and 
will  imiilement  and  maintain 
procedures  designed  to  prevent  the  use 
and  dcssemination  of  material,  non- 
juihlic  information  regarding  the 
Index.  "  The  Commission  notes  that  the 
Exchange  would  he  able  to  obtain 
information  with  riispect  to  the  options 
c.omprising  the  huhix  and  which  will  he 
u:  d  hy  the  Fund  because  such  oiitions 
will  he  li.st(;(l  and  traded  on  U.S.  options 
markets  that  are  memhers  of  the 
Intermarket  Surveillance  Crouji  ("ISC”) 

I  he  Commission  notes  that,  jnior  to 
the  commencement  of  trading,  the 
Exchange  will  inform  its  E(]uitv  Trading 
Ponnit  IIol(l(;r.s  ("ETF  Holders’’)  of  the 
•siiitahility  re(juirenients  of  NY.SE  Area 
uiuitiesRule  9.2(a)  in  an  Information 
Rnlletm.  >-1  Specihcally.  the  Exchange 


whclhcr  i.lhcr  iiuii.siiiil  c„iulili„u.s  or  circiiui.sluucs 
Ic  ruuculiil  lo  Iho  luiiiulouauco  ota  hiir  auti  or.lorlv 
111,11  k(fl  iin*  pnfsunl. 

"  Iho  (:oiuiui.s.siou  also  uolos  lhal  an  iuvosliuoul 
.i(l\  isor  lo  au  oiioii-ouil  liiud  is  roipiirod  lo  ho 

non  c-'r  , -''I'  l.sors  A,:l  of 

.Siih-Ad\  i.sor  and  Ihoir  por.souuol  aro  .siihjoci  lo  Iho 
proy.sious  ol  Kulo  2()4A-1  iiudor  Iho  Advisors  Acl 
rolaliun  |„  ,;<>dos  of  olhics.  This  Kulo  roniiiros 

nSrii' ”  r 'i'  ''"'’'  ■'  "i‘" 

,  Ml  ’  of  Iho  rolaliouship  lo 

(.liciils  as  well  as  compliauco  will,  olhor  applicahio 
socnrilios  laws.  AccortliuMly.  procodiiros  dosi-uod 
to  provoul  Iho  couuuuuicaliou  aud  luisuso  of  uou- 
pohli,.  lulormaliou  hy  au  iuvosliuoul  advisor  iiiiisl 
iHi  cousisloul  will,  Kulo  2()4A-1  uiidor  Iho  Advi.sors 
.  h,  addiliou  Kulo  2()li(4)-7  uudor  Iho  Advisors 
.\(.l  ui.ikos  II  uiilawlul  lor  an  iiivosluioiil  advi.sor  lo 
provido  iuvo.sa„oul  advico  lo  clioiils  uiiloss  such 
invosluioiil  advisor  has  (i)  adoplod  aud 
>i»l'lon,o.,lod  wrillou  policios  aud  procodiiros 
ro<isouahly  dosiMiiod  lo  proi  oiil  violalioii.  hv  Iho 
imosliuoiil  advisor  aud  ils  suporvisod  porsous.  of 
■  A"  laid  IhoC.oiuiiiissiou  rulos  adoplod 

Ihi.roiiudor;  (11)  iiiiploiuoiilod.  al  a  uiiiiiiiiiiiii  au 
.uiuiial  roviow  rouardiiin  Iho  adiKpiacv  of  Iho 
pohcosaiid  procodiiros  o.slahlishod  pursuaiil  lo 
suhparaMraph  (1)  ahovo  aud  Iho  offoclivoiio.ss  of  Ihoir 
nnplouioulaliou:  aud  (iii)  dosiKualod  au  individual 
U  ho  IS  a  suporvisod  pocsoii)  rospousihlo  for 
.■Khuiuislorius  ll«o  policios  aud  procodiiros  adoplod 
uudor  siihparafiraph  (i)  ahovo. 

■in  dial 

M  L 1 1  Holdor.  holoro  nK:o„ii„oudiu}.  a  Iraiisacliou 

olhwT*:'':!'  -""''^'  •n^'l-laKroiiudslo 

hclii.x  c  lhal  Iho  rocouiiiioudaliou  is  suilahio  for  Iho 
cuslouior  hasod  011  any  facls  disclo.sod  hv  Iho 
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will  remind  ETl’  Holders  that,  in 
recommending  tran.saclions  in  these 
.securities,  they  must  have  a  reasonal)le 
l)asis  to  l)elie\  e  that  (1)  the 
recommendation  is  .suitable  for  a 
customer  given  reasonat)le  iu()uirv 
concerning  the  customer's  investment 
objectives,  financial  situation,  needs, 
and  anv  other  information  known  hv 
such  member,  and  (2)  the  customer  can 
evaluate  the  sjiecial  characteri.stics.  and 
is  able  to  hear  the  financial  risks,  of  an 
investment  in  the  Shares.  In  connection 
with  the  suitahilitv  obligation,  the 
Information  Bulletin  will  akso  provide 
that  members  must  make  reasonable 
efforts  to  obtain  the  following 
information:  (a)  The  customer’s 
financial  .status:  (h)  the  cu.stoimir's  tax 
status;  (c)  the  custouKir's  investment 
objectives;  and  (d)  such  other 
information  used  or  considered  to  he 
reasonable  by  such  member  or 
registered  representative  in  making 
recommendations  to  the  customer. 

As  described  above,  the  Fund  will 
.seek  to  track  the  performance  of  the 
Index  by  selling  listed  (iO-day  put 
options  in  proportion  to  their 
weightings  in  the  Index.  If  the  oj)tion's 
underlying  stock  declines  below  the 
strike  ])rice,  the  option  will  finish  in- 
th(!-money  and  the  Fund  will  he 
r(!(|uired  to  buy  the  underlying  stock  at 
the  strike  price,  effectively  i)aying  the 
buyer  tin;  difference  between  the  .strike 
pric(!  and  the  closing  pric(;.  Th(;refore, 
by  writing  a  put  ojjtion,  the  Fund  is 
exj)o.s(!d  to  the  amount  by  which  the 
price  of  the  underlying  stock  is  less  than 
the  strike  price.  FINRA  has  issued  a 
regulatory  notice  relating  to  sales 
practice  procedures  apj)licahle  to 
recommendations  to  customers  by 
FINRA  memhiirs  of  reverse  con\'ertihles, 
as  described  in  FINRA  Regulatory 
Notice  10-09  (February  2010)  ("FINRA 
Regulatory  Notice”).  *■*  While  tlie  Fund 
will  not  invest  in  rever.se  convertibles, 
the  Fund’s  o|)tions  strategies  may  raise 
issues  similar  to  tho.se  raised  in  the 
FINRA  Regulatory  Notice.  Therefore,  the 
Exchange  has  rej)re.sented  that  the 
Information  Bulletin  will  .state  that  ETF 
Holders  that  carrv  customer  accounts 


ciisloinitr  :is  to  its  otiicr  siicurilv  holdings  .iiul  <is  to 
its  finiiiiciiil  .siliuilioii  <iiul  noods.  Furtlu!!'.  tlio  ridi! 
|irovid(!s.  with  :i  liiniliul  (txcitplion.  Iliiit  prior  to  tlio 
ox(M:idion  ot  ii  tninsiiction  r(x:oininoiul(!d  to  <i  iion- 
institiitioiiid  ciistoiiUT.  tho  Kll’  lloldor  iiiiist  iiiiiko 
roiisoiiahlo  (dtorts  to  olrtain  iidorniiition  coiicornin^ 
tho  i:ustoin(!r's  linanciai  .status,  tax  status, 
iiivfistiiuuit  olijcctivus.  and  any  otliur  inlorination 
that  sucli  Kl'i’  il(dd(!r  l)i!li(!Vt!s  would  lx;  usuliil  to 
inak(!  a  riicoiniiuuulation. 

“  .\A.SI)  Kidi!  2:ill)  rolatina  to  suitahilitv. 
nshirunccHl  in  tin:  l•'l.\'R.■\  Kcigulatorv  Notice;,  has 
Imhui  supcrstHhxl  hv  FINRA  Ruh;  2111.  Sna  F INRA 
RerKiilatorv  Notice!  12-2."j  (Miiy  2t)12). 


should  follow  the  FINRA  Regulatory 
Notice  with  resjiect  to  suitability. 

As  disclo.sed  in  tht;  Registration 
.Statement,  the  Fund  is  designed  for 
investors  who  .seek  to  ohtiiin  income 
through  .selling  put  options  on  select 
(Ujuity  .securities  which  the  Index 
Frovidt!!'  determines  to  have  the  highest 
volatility.  Because  of  tin;  high  volatility 
of  the  stocks  underlying  the  put  ojitions 
sold  by  the  Fund,  it  is  jiossihle  that  the 
value  of  such  stocks  will  decline  in 
sufficient  magnitude  to  trigger  the 
exercise  of  the  put  o])tion.s  and  cause  a 
loss  which  may  outweigh  the  income 
from  .selling  such  pul  options. 
Accordingly,  the  Exchange  has  staled 
that  the  Fund  should  he  considered  as 
a  sjieculative  trading  instrument  and  is 
not  necessarily  apjjrojiriate  for  inve.stors 
who  seek  to  avoid  or  minimize  their 
exjjosure  to  stock  market  volatility.  The 
Exchange  has  represented  that  the 
Information  Bulletin  regarding  the  Fund 
will  ])rovide  information  regarding  the 
suitahilitv  of  au  investment  in  the 
.Shares,  as  stated  in  the  Registration 
.Statement. 

The  Exchange  rej)re.sent.s  that  the 
.Shares  are  deemed  to  he  equity 
securiti(!s.  thus  rendering  trading  in  the 
.Shares  subject  to  the  Excliauge’s 
existing  rules  governing  the  trading  of 
ecpiity  securities,  lu  su])porl  of  this 
pro])o.sal,  the  Exchange  has  made 
representations,  including: 

(1)  The  .Shares  will  conform  to  the 
initial  and  continued  listing  criteria 
under  NY.SE  Area  Equities  Rules 
.5.2(j)(3)  and  5..5(g)(2).  except  that  the 
Index  is  com])ri.sed  of  II..S.  exchange- 
listed  options. 

(2)  Th(!  Exchange  has  a])i)ropriale 
rules  to  facilitate  transactions  in  the 
.Shares  during  all  trading  .sessions. 

(3)  The  Exchange’s  surveillance 
])rocedure.s  apjilicahle  to  derivative 
products,  which  include  Investment 
(;om])any  Units,  are  adequate  to 
projjerly  monitor  Exchange  trading  of 
the  .Shares  in  all  trading  sessions  and  to 
(biter  and  detiict  violations  of  Exchange 
rules  and  apjdicahle  federal  s(icurities 
laws.  All  liubix  Components  an!  li.stcid 
and  tracUid  on  l)..S.  options  exchanges, 
which  are  members  of  KSC. 

(4)  Prior  to  the  comnuincement  of 
trading,  the  Exchange  will  inform  its 
ETP  llobbiis  in  an  Information  Bulhitin 
of  th(!  sjxicial  charactciristics  and  risks 
a.ssociated  with  trading  tlui  .Shams. 
.Specifically,  the  Information  Bulhitin 
will  discu.ss  the  following:  (a)  The 
procedures  for  purchascis  and 
nulemptions  of  .Sharcis  in  Cmation  Units 
(and  that  .Shanis  an!  not  individuallv 
nuhiemahle):  (h)  NY.SE  Area  Ecpiiticis 
Rule  9.2(a),  which  inqioscis  a  duty  of 
due  diligence  on  its  ETP  llohhirs  to 


hiarn  the  (issciiitial  facts  relating  to  every 
custonuir  prior  to  trading  tlui  .Shares;  (c) 
the  risks  involved  in  tnuling  the  .Shares 
during  the  0])ening  and  Lat(!  Trading 
.Sessions  when  an  updat(!d  IIV  will  not 
1)(!  calculatcid  or  ])uhlicly  di.sseminatcid; 
(d)  how  information  regarding  th(!  IIV  is 
dis.seminated;  (e)  the  retpiirement  that 
ETP  Holders  deliver  a  prospectus  to 
inve.stors  purchasing  newly  issued 
.Shanis  jirior  to  or  concurrently  with  the 
confirmation  of  a  transaction:  and  (0 
trading  information.  The  Information 
Bulletin  will  also  advise  ETP  Holders  of 
their  suitability  obligations  with  re.s]K!Ct 
to  rcicomnninded  transactions  to 
customcii’s  in  the  Shanis.  and  will  stale 
that  ETP  Holders  that  carry  customer 
accounts  should  follow  the  FINRA 
R(igulatorv  Notice  with  resjiect  to 
suitability. 

(5)  The  Index  will  consi.st  of  at  hiast 
20  e(iually-weight(id  (ixchange-listed  put 
opticius.  selected  in  accordance  with 
NY.SE  Area’s  rules-hascid  methodology, 
and  the  Fund,  under  normal 
circumstances,  will  invest  at  lea.st  80% 
of  its  total  as.sets  in  tlui  Iinbix 
(kiinjionents  and  in  T-Bills. 

(0)  The  stocks  underlying  the  Index 
Conqionenls  mu.st  he  U..S.  exchange 
listcid  and  mu.st  meet  the  following 
additional  criteria:  (1)  Minimum  market 
cajiitalization  of  at  hiast  .$5  billion;  (2) 
minimum  trading  volume  of  at  hiast  50 
million  .sharcis  during  the  preceding  0 
months;  (3)  minimum  average  daily 
trading  volume  of  one  million  shanis 
during  the  jjrecciding  0  months;  (4) 
minimum  average  daily  trading  value  of 
at  hiast  .SIO  million  during  the 
preceding  0  months;  (5)  share  price  of 
.$10  or  higher;  and  (0)  the  availability  of 
l)..S.  (ixchange-li.sted  o])tion.s. 

(7)  The  .Sul)-Adviser  will  seek  a 
correlation  over  time  of  0.95  or  better 
Ixitween  the  Fund’s  performance  and 
the  performance  of  the  Index.  A  figure 
of  1.00  would  reprci.sent  pcirhict 
correlaticiu. 

(8)  The  Fund  may  hold  uj)  to  an 
aggnigate  amount  of  15%  of  its  net 
assets  in  illicpiid  siicurities.  In  addition, 
the  Fund’s  inviistments  will  he 
consistent  with  the  Fund’s  inv(!.stment 
ol)j(!ctive  and  will  not  he  uscid  to 
(iiiliance  levcirage.  The  Fund  will  not 
invest  in  non-lI..S.  e(juitv  scicuritiiis. 

(9)  .Swaps,  options  (other  than  options 
in  which  the  Fund  princiiiallv  will 
invest),  and  futures  contracts  will  not  he 
included  in  the  Fund’s  iinxistment, 
uiuhir  normal  markcit  circumstanccis,  of 
at  hiast  80%  of  its  total  asscits  in 
compoiKint  .securities  that  comprise  the 
Index  and  in  T-Bills. 

(10)  A  minimum  of  100,000  .Shares  of 
the  Fund  will  he  outstanding  as  of  the 
.start  of  trading  on  the  Exchange. 
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(11)  For  initial  and  continued  listing, 
the  Fund  will  be  in  coinjiliance  with 
Rule  1()A-3  under  the  Act,*'  as 
provided  by  NYSE  Area  E(juiti(js  Rule 
5.3. 

'I’be  (Commission  lurtber  notes  that 
tb(!  Fund  and  the  Shares  must  t:omply 
with  all  other  re(|nirements  as  .set  forth 
in  Exchange  rules  a])plicahle  to 
Investment  (Company  Units  and  prior 
(Commission  releases  relating  to,  and 
orders  apjnoving,  the  listing  rnhis  (and 
amendments  thereto)  applicable  to  the 
listing  and  trading  of  Inve.stment 
(Company  Units.  This  approval  order  is 
based  on  all  of  the  Exchange’s 
re])resentations,  including  those  set 
forth  above  and  in  the  Notice,  and  the 
Exchange’s  description  of  the  Fund. 

For  the  foregoing  reasons,  the 
Commission  finds  that  the  proposed 
rule  change  is  consi.stent  with  Section 
(i(h)(5)  of  the  Act  and  the  rules  and 
regulations  thereunder  applicable  to  a 
national  securities  exchange. 

IV.  (Conclusion 

II  is  thcivfoiv  oi'deved.  pursuant  to 
Section  in(h)(2)  of  the  Act,  *'‘  that  the 
pro])o.sed  rule  change  (SR-NYSEArca- 
20  1  2-105))  he,  and  it  hereby  is. 
a])])roved. 

('or  tlu;  (Ceniniission.  l)y  tin;  Division  of 
Trading  and  Markcds.  |)nrsnant  to  dislegaliid 
anlliority.-'^ 

Kevin  M.  O’Noill, 

Dapulv  SacivUirv. 

IKK  Ddc.  2013-0122:)  MUhI  l-22-i:):  ain| 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68666;  File  No.  SR- 
NYSEArca-2013-01] 

Self-Regulatory  Organizations;  NYSE 
Area,  Inc.;  Notice  of  Filing  of  Proposed 
Rule  Change  Relating  to  Listing  and 
Trading  of  the  Newfleet  Multi-Sector 
Income  ETF  Under  NYSE  Area  Equities 
Rule  8.600 

Ian  nary  10.  2013. 

Pursuant  to  Section  15)(h)(l)  '  of  the 
Securities  Exchange  Act  of  15)34  (the 
“Act”)^  and  Rule  15)h-4  thereunder,:* 
notice  is  hereby  given  that,  on  January 
4,  2013,  NYSE  Area,  Inc.  (the 
“Exchange”  or  “NYSE  Area”)  filed  with 
the  Securities  and  Exchange 
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(Commission  (the  “(Commission”)  the 
proposed  ride  change  as  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 

The  (Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
jiroposeil  ride  change  from  interested 
])er.sons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  (Change 

The  Exchange  proposes  to  list  and 
trade  the  following  under  NYSE  Area 
Eijuities  Rule  8. BOO  (“Managed  Fund 
Shares”):  Newdeel  Mnlti-Sector  Income 
ETF.  3’he  text  of  the  proposed  rule 
change  is  available  on  the  Exchange’s 
Web  site  at  wmv.nvsH.com,  at  the 
jirincipal  office  of  the  Exchange,  and  at 
the  Commission’s  Public  Reference 
Room. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
(Change 

In  its  filing  with  the  (Commi.ssion,  the 
self-regnlatory  organization  included 
statements  concerning  the  jiurpose  of, 
and  basis  for,  the  jiropo.sed  ride  change 
and  discn.ssed  any  comments  it  received 
on  the  jiroposed  ride  change.  The  text 
of  tho.se  .statements  may  he  examined  at 
the  jilaces  specified  in  Item  IV  below. 
The  Exchange  has  prejiared  summaries, 
set  forth  in  sections  A,  B,  and  (C  below, 
of  the  most  significant  parts  of  such 
statements. 

A.  Sclf-Iingukitory  Organization’s 
SlatainanI  oftha  Pnrposa  of,  and  tha 
Statntorv  Basis  for,  tha  Proposad  Bala 
Changa 

1.  Purjio.se 

The  Exchange  jiroposes  to  list  and 
trade  the  shares  (“Shares”)  of  the 
Newfleet  Multi-Sector  Income  ETF  (the 
“Fund”)-*  under  NYSE  Area  Equities 
Ride  8. BOO,  which  governs  the  listing 
and  trading  of  Managed  Fund  Shares.-'* 


'  Till!  (loinniission  has  piiivimislv  apimivutl  llu! 
listing  and  trading’  on  tlii!  I-Cxidiango  oi dihor  activ  idv 
inanaf>i!d  Innds  imdi!i-  Kniii  8. (>()().  .S'l-i? 

.Sncin-ilios  Kx(:lian{>ii  Ai:l  Koloasi!  Nos.  17801  (.Vlav 
8.  2008).  7:)  FR  27878  (May  14.  2008)  (.SR- 
NY.Sl';Ai-(:a-2008-.-)l)  (oidor  aiiproviii”  ICxchanfin 
lisling  and  hading  o)  Uviilvo  aclivolv-inanagod 
liinds  ot  llii!  Wisdoin'ITtii:  'I’nisI):  (i0‘l81  (Nov(!nilH!i' 
10.  200<)).  74  FR  10104  (Novonili(!r  18.  2000)  (.SR- 
NY.Sl!;Ai-i:a-2000-70)  (oiiliir  a|iproving  ICxchango 
lisling  and  hading  of  tivn  lixiid  incoino  funds  of  Iho 
IMMCO  iri’FTrnsI):  (i(>:)21  (Fuhrnai  v  :).  2012)  77  i-'R 
0810  (Fiihniary  0.  2012)  (.SR-NY.Si;Ar(:a-201  1-01) 
(ordur  approving  F.xcliangii  lisling  and  hading  of 
I’lMCO  Total  Rulurn  RTF):  00070  (Maruli  28.  2012) 
77  FR  20087  (April  :).  2012)  (.SR-NY.Si;Ari:a-2012- 
00)  (ordur  a|)proving  Fxuhangu  lisling  and  trading 
of  IMMCD  (ilobal  Advanlagi!  Inflation-1. inkud  Bond 
.Stralugy  Fund). 

A  Managud  Fund  .Sliaru  is  a  suunrilv  that 
ruprusunis  an  inlurusi  in  an  invuslinunl  uoinpanv 


The  Shares  will  he  offered  by 
Advisor.Share.sTrnst  (the  “Trust”),  a 
statutory  trust  organized  under  the  laws 
of  the  .State  of  Delaware  and  regi.stered 
with  the  (Commission  as  an  open-end 
management  inve.stment  conqianv.'* 

The  inve.stment  manager  to  the  Fund 
will  he  Advi.sor.Shares  Inve.stments  EEC 
(the  "Adviser”).  Newfleet  As.set 
Management,  EE(C  will  .serve  as  suh- 
adviser  to  the  Fund  (“.Snh-Advi.ser”). 
Foreside  Fund  Services.  EE(C  will  serve 
as  the  distributor  for  the  Fund 
(“Distributor”).  The  Bank  of  New  York 
Mellon  will  .serve  as  the  custodian  and 
transfer  agent  for  the  Fund 
(“Cn.stodian”.  “Transfer  Agent”  or 
“Admini.strator”). 

(Commentary  .OB  to  Rule  8. BOO 
provides  that,  if  the  investment  advi.ser 
to  the  investment  company  issuing 
Managed  Fund  Shares  is  affiliated  with 
a  broker-dealer,  such  investment  advi.ser 
will  erect  a  “fire  wall”  between  the 
investment  advi.ser  and  the  broker- 
dealer  with  respect  to  access  to 
information  concerning  the  composition 
and/or  changes  to  such  inve.stment 
company  jiortfolio.'’  In  addition. 


Eugi.sturuil  iiiulur  lliu  Invuslmunl  Conip.inx  Act  of 
1(140  (11  IL.S.C.  80a-l)  (--1(140  Ad”)  orgiini/.uil  as 
an  opun-unil  invuslinunl  uoinpanv  or  similar  until v 
that  invusis  in  a  |)ortfolio  of  sucurilius  suluutuil  hv 
its  invuslinunl  ailvisur  consistunt  with  its 
invuslinunl  ohjudivus  and  |>oliuius.  In  uonirast.  an 
oijun-und  invuslinunl  company  that  issuus 
Invuslinunl  Companv  Units,  listud  and  tradud  on 
Ihu  l-Auhangu  imdur  NI-.S!-)  .Area  laiiiitius  Ridu 
1.2(j)(:)).  suuks  to  proi'idu  invuslmunl  rusidls  that 
uorruspond  gunurallv  lo  Ihu  pricu  and  viiild 
purformancu  of  a  spucific  foruign  or  domustic  slock 
index,  fixud  incomu  sucurilius  index  or  comhination 
Ihuruof. 

'■Thu  Triisl  is  rugislurud  under  Ihu  1040  .Act.  On 
|unu  21.  2012.  Ihu  Trust  filed  with  lliu  Commission 
an  amundmunt  lo  its  registration  slatumuni  on  Form 
N-1 A  iindur  Ihu  .Sucurilius  Act  of  KKi:)  (11  U..S.C. 
77a)  and  Ihu  1040  Act  relating  lo  the  Fund  (File 
Nos.  :):):)-!  17870  and  81 1-22110)  ( -Rugisiralion 
.Slatumuni").  Thu  duscriplion  of  Ihu  opuralion  of  Ihu 
Trust  and  Ihu  Fund  herein  is  hasud.  in  pari,  on  Ihu 
Rugisiralion  .Stalumunt.  In  addition,  thi! 

Commission  has  issued  an  ordur  granting  curtain 
uxumplivu  relief  lo  Ihu  Trust  under  Ihu  1040  Act. 
.Sue  Invuslmunl  Com|)any  Act  Ruluasu  No.  20201 
(May  28.  2010)  (File  No.  812-i:j077)  (-'Rxemplivu 
Order”). 

^.An  invuslmunl  adviser  lo  an  opun-und  fund  is 
rmpiirud  lo  he  rugislurud  under  Ihu  hn  uslinunl 
Advisers  Act  of  1010  (Ihu  --Advisers  Act”).  As  a 
rusnil.  Ihu  Adviser  and  Ihu  .Suh-Advisur.  and  Ihuir 
rulalud  piasonnul.  are  siihjiicl  lo  Ihu  provisions  of 
Ride  204,A-1  nndur  the  Advisers  Act  riilaling  lo 
codes  of  ethics.  This  Rule  ru(|uirus  invuslmunl 
advisers  lo  adopt  a  code  of  ethics  that  ruHucIs  the 
fiduciary  nainru  of  the  relationship  lo  clients  as 
well  as  compliance  with  other  a|)piicahlu  suenritius 
laws.  Accordingly,  procedures  designed  lo  pruvuni 
the  commnnication  and  misuse  of  non-piihlic 
informalion  hv  an  invuslinunl  adviser  must  he 
consistunt  with  Rule  204A-1  nndur  the  Advisers 
Act.  In  addition.  Rule  2()(i(4)-7  nndur  Ihu  Advi.surs 
.Act  makes  it  unlawful  for  an  invuslmunl  adviser  lo 
provide  invuslmunl  advice  to  clients  unless  such 
invuslmunl  advisiir  has  (i)  adopted  and 
implumuntud  wrillun  |)olicius  and  procudurus 
ruasonahiv  designed  to  prevent  violation,  hv  Ihu 
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('.onimentarv  .()()  tiirther  re()iiires  that 
j)ersonnel  who  make  decisions  on  the 
open-end  fund’s  portfolio  composition 
miKst  he  subject  to  j)roc(Klures  designed 
to  jueveut  the  use  and  di.s.semination  of 
material  uon])ul)lic  information 
Higarding  the  o|)en-end  fund’s  j)orl folio. 
The  Sid)- Adviser  is  affiliated  with  a 
broker-dealer  and  has  im|)lemented  a 
fire  wall  with  resj)ect  to  such  broker- 
dealer  regarding  acce.ss  to  information 
concerning  the  comj)osition  and/or 
changes  to  the  j)orlfolio.  and  will  he 
subject  to  procedures  designed  to 
prevent  the  use  and  di.s.semination  of 
material  non-])uhlic  information 
regarding  the  j)ortfolio.  'Fhe  Advi.ser  is 
not  affiliated  with  a  broker-dealer.  In  the 
event  (a)  the  Adviser  or  the  Sub- Adviser 
becomes  newly  affiliated  with  a  broker- 
dealer.  or  (h)  any  new  adviser  or  suh- 
adi'iser  becomes  affiliated  with  a  broker- 
dealer.  they  will  implement  a  fire  wall 
with  resj)ect  to  such  broker-dealer 
regarding  access  to  information 
concerning  the  composition  and/or 
changes  to  the  portfolio,  and  will  he 
subject  to  procedures  designed  to 
prevent  the  use  and  dissemination  of 
material  non-])uhlic  information 
r(!garding  sucli  portfolio. 

Description  of  the  Fund 
Principal  Investments 

The  Fund  will,  under  normal  market 
conditions.'*  inve.st  at  least  eighty 
percent  (8()‘>(i)  in  investment-grade  fixed 
income  .securities,  which  are  fixed 
income  securities  with  credit  ratings 
within  the  four  highe.st  rating  categories 
of  a  nationally  recognized  statistical 
rating  organization.  The  f’nnd  may 
invest  in  unrated  securities  to  a  limited 
extent  if  such  .security  is  determined  by 
the  Sub-Adviser  to  be  of  com])arable 
(juality."  The  average  iluration  of  the 

invostinent  iKlvis(!r  and  its  suporviscd  parsons,  ol 
the  .'\dvis(!rs  .-Xcl  and  tlu;  Ooniinission  rulos  adoptad 
lli(M'(uindar;  (ii)  iinpltnnanlad.  at  a  iniiiiinuin.  an 
annual  ntviinv  ni^ardiii”  IIk;  ad(H|na(:v  ol  tlia 
|iolic:i(!s  and  pnH;adiiras  astahlisluui  pursuant  to 
suliparaaraph  (i)  al)o\a  and  tiu!  (diactiviniiiss  ol  tliair 
iinpliMiUMitation:  and  (iii)  dasi^natad  an  individual 
(who  is  a  suparvisad  pi'rson)  n!sponsil)la  lor 
adininislarin^  llic!  poliaicrs  and  procaduras  adoptad 
undar  siihpara^raph  (i)  ahova. 

“TIk!  I(!rni  "undar  normal  inarkal  conditions" 
iiicludas.  hut  is  not  liiniti^d  to.  tha  ahsanca  ol 
axlmmi!  volatility  or  trading  halts  in  tha  llxad 
incoma  markc^ts  or  tlu!  linancial  markc^ts  •■aiu!rallv; 
opiTational  issuas  ciiusiii"  dissamination  ol 
ina(x:urata  market  inlormation:  or  loita;  majaun! 
typa  avtmts  such  as  systams  lailuix!.  natural  or  man- 
mada  disaster,  act  ol  laxl.  armed  conllict.  act  ol 
terrorism,  riot  or  lahor  disruption  or  anv  similar 
intiirvimiii};  circumstanci!. 

''In  dali^rminin"  wlaMhar  a  security  is  of 
"comparahia  cpialitv".  tha  .Suh-.\dvisar  will 
consider,  for  axamph;.  wimihar  the  issiKirof  the 
s(!curily  has  issued  oIIkt  raltui  s(!curilias;  whalhar 
the  obligations  undar  tha  sixairity  are  guarantatul  hy 
anotluir  laititv  and  tha  rating  of  such  guarantor  (if 


Fund’s  fixed  income  investments  will 
nmgi!  from  one  to  three  years. 

According  to  the  Registnition 
Statement,  the  Ftind’s  investment 
objective  is  to  provide  a  competitive 
level  of  current  income,  consi.stent  with 
preservation  of  Ccipital,  while  limiting 
fluctuations  in  net  asset  value  (“NAV”) 
due  to  changes  in  intere.sl  rates.  'Fhe 
Fund  seeks  to  ai)ply  extensive  credit 
research  and  a  time  tested  approach  to 
ca])ilalize  on  op])ortunities  across 
undervalued  areas  of  the  bond  markets. 

'Fhe  Sub-Adviser  will  seek  to  provide 
diversification  by  allocating  the  Fund’s 
investments  among  various  .sectors  of 
the  fixed  income  markets  including 
investment  grade  debt  securities  issued 
primarily  by  U.S.  issuers  and 
secondarily  bv  non-ll.S.  issuers,  as 
follows: 

•  Securities  issued  or  guaranteed  as 
to  principal  and  interest  by  the  II.S. 
government,  its  agencies,  authorities  or 
instrumentalities,  including 
collateralized  mortgage  obligations 
(“CMOs”),  real  estate  mortgage 
investment  conduits  (“RFMICs”)  and 
other  pa.ss-through  securities; 

•  Non-agency  commercial 
mortgage-hackeil  .securities  (“CIMBS”), 
agency  and  “non-agenev”  residential 
mortgage-hacked  securities  (“RMBS”)  ' ' 
and  other  asset  hacked  securities; 

•  U.S.  and  non-U. S.  cor])orate 
bonds; 

•  Yankee  bonds; '■* 

•  'Faxahle  municipal  bonds,  tax- 
exemjft  municipal  bonds;  and 

any);  wluillun'  aiul  (if  ajjplicahln)  luiw  Iho  .socmilv 
is  collaliualizwl;  olhor  (onus  of  credit  onhancoiiKMit 
(if  any);  Iho  sociirily’s  inatiirity  date:  li(|uidily 
foaliir(!s  (if  anv):  rohwant  cash  flow(s):  valuation 
foaluros:  other  structural  analysis;  inacroticonoinic 
analysis  and  sector  or  industry  analysis. 

'""Non-agcuicv"  securities  are  financial 
instruments  that  have  heem  issued  hy  an  entity  that 
is  not  a  government -sponsored  ageiu:y.  such  as  the 
Federal  National  Mortgage  Association  ("Fannie 
Mae").  Fefhiral  Home  Loan  Mortgage  Corporation 
("Freddi(!  Mac").  Federal  Home  Loan  Banks,  or  Iho 
(iovernmeni  National  Mortgage  Association 
("Cinnie  Mae"). 

' '  Alt)iough  the  Fuiul  has  not  esiahlished  a  fixed 
limit  to  llu!  amount  of  non-agency  securities  in 
which  it  will  invest,  at  least  tiD'/o  of  the  l''und's  net 
assets  will  he.  under  normal  market  conditions  (.see 
note  H.  siii>rii].  inviisled  in  II..S.  dollar  denominated 
investment  grade  fixed  income  .securities.  ’Die 
licpiidity  of  any  such  sticiirily  will  he  a  factor  in  the 
selection  of  any  such  security. 

'-The  Advisiu'  expects  that  und(!r  normal  mark(!t 
conditions,  the  Fund  will  seek  to  inve.st  at  least 
75"/n  of  its  assets  in  corpoiale  bond  issuances  that 
have  at  least  .SIIIII.IKKI.IIilll  par  amount  outstanding 
in  developed  countries  and  at  least  .S2l)l).fllKI.I)l)f) 
par  amount  outstanding  in  emerging  market 
countries. 

'■'Yankee  bonds  are  denomiiuited  in  li..S.  dollars, 
registered  in  accordance  with  the  .Siicurilies  Act  of 
and  publicly  issuttd  in  the  H.,S.  by  foreign 
banks  and  corporations. 


•  Doht  sucuritio.s  i.ssuod  hy  fbroigu 
govununuiit.s  uud  thoir  ])()liti(:al 
suhdivisiou.s. 

'Fho  Fund  n!i)ri!.s(;nt.s  dial  (ho  jiorlfoliu 
will  includo  a  minimum  of  13  non- 
affiliatod  is.suor.s  of  fixnd  income 
socurilin.s.  'Flu;  Fund  will  only  ])urchii,si! 
piii'fonning  .sncuridu.s,  not  di.slrn.ssod 
debt.  Di.stro.s.scd  debt  i.s  debt  thiit  i.s 
cinTonlly  in  dofault  and  is  not  oxjioctod 
to  pay  the  curront  coupon. 

In  .snoking  to  achieve  the  Fund’s 
inve.stment  objective,  the  Sub-Adviser 
will  employ  active  sector  rotation  and 
disci])lined  ri.sk  management  in  the 
construction  of  the  Fund’s  portfolio. 

'Fhe  Fund’s  investahle  assets  will  he 
allocated  among  various  sectors  of  the 
fixed  income  market  using  a  “to])- 
down”  relative  value  a])j)roach  that 
looks  at  factors  such  as  yield  and 
spreads,  supply  and  demand, 
investment  environment,  and  sector 
fundamentals.  3’he  Sub-Adviser  will 
select  particular  investments  using  a 
bottom-u]),  fundamental  re.search  driven 
analysis  that  includes  as.sessment  of 
credit  risk,  comjjany  management, 
issuer  ca])ital  structure,  technical 
market  conditions,  and  valuations.  'Fhe 
Suh-Advis(;r  will  select  securities  it 
believes  offer  the  he.st  jfotential  to 
achieve  the  Fund’s  investment  objective 
of  ])roviding  a  high  level  of  total  return, 
including  a  com])etitive  level  of  current 
income,  while  pre.serving  ca])ital. 

Other  Investments 

As  disclosed  in  the  Regi.stration 
Statement,  while  the  Fund  will  invest  at 
least  eighty  percent  (80%)  in 
investment-grade  fixed  income 
.securities,  the  Fund  may  inve.st  100%  of 
its  total  assets,  without  limitation,  in 
short  term  high-quality  debt  securities 
and  money  market  instruments  (dther 
directly  or  through  exchange  traded 
funds  (“ETFs”)  '•'>  in  the  absence  of 
normal  market  conditions.  'Fhe  Fund 
may  he  inve.sted  in  this  manner  for 

'■*  ;\  "top-down"  portfolio  inanagoinont  stylo 
utili/.os  a  tactical  and  globally  divorsifiod  allocation 
.strategy  in  an  attoinpt  to  roduc<!  risk  and  incroaso 
ovorall  porformanco.  This  inanagoinont  style;  begins 
with  a  look  at  the  ov(;rall  economic  picture  and 
cinT(;nt  market  conditions  ami  lb(;n  narrows  its 
focus  down  to  sectors,  industries  or  countries  and 
ultimat(;lv  to  individual  com|>ani(;s.  The  final  st(;|) 
is  a  futidauu;ntal  analysis  of  (;acb  individual 
s(;curitv  and  to  a  lessc;r  exti;nt  ti;cbnical  analysis. 

"'The;  FTFs  in  which  the  Fund  may  inv(;sl  will 
be;  re;gi.ste;r(;el  unele;r  the;  1!)4()  Ae:t  eind  ine:luele; 
lnve;stme;nt  Cemiiiany  Units  (as  di;se:ribe;el  in  NY.SF 
.\re:a  l';e|uiiie;s  Rule;  .').2(i)(:t));  l’e)rtfe)lie)  l)e;pe).sitiiry 
Ke;e:e;ipts  (eis  ele;scribe;d  in  N'l’.SI'i  Are:ii  liepiities  Rule; 
K.HItt);  Manage;d  Funel  .Share;s  (as  de;.se:ribe;el  in 
NY.Sfi  Are:a  Fepulie;s  Rule;  H.titKI);  anel  cle)se;el-e;nel 
funels.  ,Sue:h  IH'Fs  all  will  be;  listeel  anel  tnide;el  in 
the;  II.,S.  e)n  re;giste;re;el  i;xe:hange;s.  While  the;  Funel 
may  inve;st  in  inveerse;  FTFs.  the  Funel  will  met 
inve;st  in  le;ve;ritge;d  e)r  inverse;  l(;ve;rage;d  FTFs  (e.g.. 
2X  eu'  :fX). 


4962 


Federal  Register/ Vol.  78,  No.  15/ Wednesday,  January  23,  2013 / Notices 


extended  periods  dejiending  on  the  Snh- 
Adviser’s  assessment  of  market 
conditions.  These  sliort-term  del)t 
instruments  and  money  market 
instruments  include  shares  of  other 
nnitnal  funds,  commercial  ])a])er, 
certificates  of  dejjosit,  hankers’ 
acceptances,  tJ.S.  government  securities, 
re])urchas(!  and  reverse  repurchase 
agreements  "•  and  bonds  that  are  rated 
11HI5  or  higher. 

The  [•'imd  mav  invest  iij)  to  20%  of  its 
total  a.ssets  in  fixed-inc:ome  securities 
that  are  rated  below  investment  grade  at 
the  time  of  purchase.  Such  securities 
include  cor|K)rate  high  yield  debt 
securities,  emerging  market  high  yield 
debt  securities,  and  hank  loans.  In 
addition,  such  securities  may  include 
non-inve.stment  grade  CMOS,  RMBS,  or 
other  as.set-hacked  securities,  or  debt 
.securities  issued  by  foreign  issuers.  If 
certain  of  the  F’uud’s  holdings 
experience  a  decline  in  their  credit 
(jnality  and  fall  below  investment  grade, 
the  Fund  may  continue  to  hold  the 
.securities  and  they  will  not  count 
toward  the  Fund’s  20%  inv(!.stment 
limit;  however,  the  P’nnd  will  make 
reasonable  investment  decisions  relating 
to  the  Fund’s  holdings  aligned  with  its 
inve.stment  ohjec.tive  with  respect  to 
such  securities.  Generally,  the  Fund  will 
limit  its  investments  in  cor])orate  high 
yield  debt  scicurities  to  10%  of  its  a.ssets 
and  will  limit  its  inve.stments  in  non- 
U.S.  issuers  to  30%  of  its  assets.  The 
Sub- Adviser  will  regularly  review  the 
Fuml’s  ])ortfolio  construction, 
endeavoring  to  minimize  ri.sk  ex])o.snre 
by  clo.sely  monitoring  portfolio 
characteristics  such  as  sector 
concentration  and  portfolio  duration 
and  by  investing  no  more  than  5%  of 
the  Fund’s  total  a.s.set.s  in  securities  of 
any  single  issuer  (excluding  the  IJ.S. 
government,  its  agencies,  authorities  or 
instrumentalities). 

The  F’und  may  invest  in  ecjuity 
.securities.  Equity  securities  represent 
ownership  interests  in  a  comjjany  or 
partnership  and  consist  not  only  of 


Fund  mav  onlor  into  ropiircliasi: 
agruonioul.s  with  financial  in.stitniions.  which  mav 
lie  deemed  In  lie  loans.  The  Fund  follows  certain 
procedures  designed  to  minimi/e  the  risks  inherent 
in  such  agreements.  These  |)rocednres  include 
elTecling  repurchase  transaclions  onlv  with  large, 
well-capitali/.ed  and  well-estahlished  financial 
institutions  whose  condition  will  he  continnallv 
monitored  hy  the  .Snh-Adviser.  In  addition,  the 
value  of  the  collateral  underlying  the  re|nirchase 
agreement  will  always  he  at  least  eipial  to  the 
repurchase  price,  including  aiiv  accrued  interest 
earned  on  the  reimrchase  agreement.  In  the  event 
of  a  default  or  hankruptev  hv  a  .selling  financial 
institution,  the  Fund  will  seek  to  lif|uidate  such 
collateral.  Keverse  repundiase  agreements  involve 
sales  hv  the  Fund  of  portfolio  assets  concurrentiv 
with  an  agreement  hv  the  Fund  to  repurchase  the 
.same  assets  at  a  later  date  at  a  fixed  price. 


common  .stock.s,  which  an;  om;  of  tin; 
Fund’.s  primary  typos  of  invostmonts, 
hilt  akso  proforrod  stock.s,  warrants  to 
actjtiirt;  common  .stock,  socuritios 
conv(;rtihlo  into  common  stock,  and 
invostmonts  in  mastor  limitod 
partnorships.  Tin;  Fund  will  jmrehaso 
stich  otpiity  soctiritios  lrad(;d  in  tin;  IJ.S. 
on  rogi.storoil  oxchangos.  Additionally, 
tin;  Fund  may  inv(;.st  in  tin;  otpiity 
socuritios  of  foroign  isstiors,  inchiding 
tin;  .socuriti{;.s  of  foroign  issuors  in 
omorging  coimtrios.'^  With  rospoct  to  its 
otpiity  .sotTiritios  invostmonts,  tin;  Fuinl 
will  invost  only  in  otpiity  sotairitios 
(inchitling  Etpiity  Financial 
Instrnmont.s)  that  tratlo  in  markots  that 
art;  momhors  of  tht;  Intormarkol 
Survoillanco  Group  (“ISG”)  tir  art; 
jiartios  to  a  t;omprt;ht;u.sivt;  survoillanco 
sharing  agroomont  with  tin;  Ext;hango.'” 

Tht;  Fnntl  may  invost  in  oxtdnmgo- 
tratlotl  notos  (“E'ENs”].''* 

Tht;  Fuinl  may  iuvo.st  in,  to  tht;  oxtont 
];orniittt;tl  by  Sotditm  12(tl)(l)  of  tin; 


As  disclosed  iu  ihe  Kegisiraliou  .SlaUMUtail.  the; 
Fimd  mav  invtisl  in  issuers  iocaUxI  outside  Ihe 
United  .States  dircsctly.  or  in  financial  instruments 
that  are  indirectiv  linked  to  tin;  performance  of 
foreign  issuers,  fixamphis  of  such  financial 
in.sirumenis  include  Amerit:an  Depository  Receipts 
("ADKs").  "ordinary  shares."  and  "New  York 
shares"  (each  of  which  is  issued  and  traded  in  the 
U..S.);  and  Ulohal  Depository  Receipts  ("UDRs"). 
Furopean  Depositorv  Receipts  ("liDRs")  and 
IntiM'uational  Depositorv  Receipts  ("IDRs").  which 
are  traded  on  foreign  exchanges  (all  of  Ihe  foregoing 
financial  instruments  collectivelv  defined  as 
"I'iipiitv  Financial  Inslriimenls").  ADRs  are  II..S. 
dollar  denoniinaled  niceipls  tvpicallv  issued  hv 
II. .S.  hanks  and  trust  companies  that  evidence 
ownership  of  uiiderlviiig  .securities  issued  hv  a 
foreign  issuer,  'fhe  underlying  securities  mav  not 
neces.sarilv  he  denoniinated  iu  the  same  ciirrencv  as 
Ihe  securities  into  which  Ihev  mav  lie  converliul. 
The  underlying  securities  are  held  in  trust  hv  a 
custodian  hank  or  similar  financial  institution  in 
Ihe  issuer's  home  coimlrv.  'flu;  deposilarv  hank  mav 
not  have  physical  custody  of  Ihe  underlying 
securities  at  all  limes  and  may  charge  fees  for 
various  .services,  including  forwarding  dividends 
and  interest  and  corporate  actions.  (leuerallv.  ADRs 
in  registered  form  are  designed  for  use  in  domestic 
securities  markets.  CDRs.  FDRs.  and  IDRs  are 
similar  to  ADRs  in  that  thev  are  certificates 
evidencing  ownership  of  shares  of  a  foreign  issu(;r. 
however.  CDRs,  FDRs.  and  IDRs  may  he  issued  iu 
hearer  form  and  denoniinal(;d  in  other  currencies, 
and  are  generally  designed  for  use  in  S|)ecilic  or 
muiliple  securities  markets  outside  the;  II. S.  FDRs. 
for  example,  are  designed  for  use  in  liiiropean 
securities  markets  while  CDRs  are  designed  for  u.se 
Ihroiighoul  Ihe  world.  Ordinary  shares  are  shares  of 
foriiign  issuers  that  are  traded  ahroad  and  on  a  U..S. 
e.xchange.  N(;w  York  shares  an;  shares  that  a  for(;ign 
i.ssiier  has  allocal(;d  for  trading  in  Ihe  II. .S.  .\DRs. 
ordinarv  shar(;s.  and  New  York  shar(;s  all  mav  he 
purchased  with  and  sold  for  II. .S.  dollars,  which 
prol(;cls  tin;  Fund  from  foreign  s(;llleni(ail  risks. 

"‘.S'ee  note  '.i5.  infni. 

'''FTNs.  also  called  index-linked  s(;curilies  as 
would  Im;  list(;d.  for  example,  under  NY.SF  Area 
luluilies  Ruh;  .‘i.2(j)((i),  an;  s(;nior.  unsi;cured 
unsuhordinatial  d(;ht  securities  issued  hv  an 
underwriting  hank  that  an;  d(;signed  to  providi; 
returns  that  an;  link(;d  to  a  particular  henchmark 
less  investor  fees. 


1940  Act  and  the  rules  thereunder,-" 
other  affiliated  and  uuaffiliated  funds, 
such  as  open-end  or  closed-end 
management  investment  coinjianies,^' 
including  other  ETFs;  provided  that  tlu; 
E’nnd,  immediately  after  such  purchase 
or  acipiisition,  does  not  own  in  the 
aggregate:  (i)  More  than  3%  of  the  total 
outstanding  voting  stock  of  the  accpiired 
comjiany;  (ii)  securities  issued  hv  the 
acipiired  company  having  an  aggregate 
value  in  excess  of  .5%  of  the  value  of  the 
total  a.s.set.s  of  the  Fund;  or  (iii) 

.securities  issued  by  the  acipiired 
company  and  all  other  inve.stment 
companies  (other  than  Treasury  stock  of 
the  Fund)  having  an  aggregate  value  in 
exce.ss  of  10%  ol  the  value  of  the  total 
assets  of  the  Fund. 

According  to  the  Registration 
Statement,  the  Fund  also  may  invest  in 
the  .securities  of  other  investment 
companies  if  the  Fund  is  part  of  a 
“master-feeder”  structure  or  operates  as 
a  fund  of  funds  in  comjiliance  with 
Section  12(d)(1)(E),  (F)  and  (G)  of  the 
1940  Act  and  the  rules  theniimder.-- 
Section  12(d)(1)  jirohihits  another 
inve.stment  company  from  selling  its 
shares  to  the  E’nnd  if,  after  the  sale:  (i) 
Tin;  E’lind  owns  more  than  3%  of  the 
other  investment  company’s  voting 
stock  or  (ii)  the  E’lmd  and  other 
inve.stment  companies,  and  com|)anie,s 
controlled  by  them,  own  more  than  10% 
of  the  voting  stock  of  such  other 
inve.stment  company.  The  'rru.st  has 
entered  into  agreements  with  .several 
nnaffiliated  ETFs  that  jiermit,  jiursnant 
to  a  Gommission  order,  the  E’und  to 
])iircha.se  shares  of  those  ETE’s  beyond 
the  Section  12(d)(1)  limits  described 
above.  The  Fund  will  only  make  such 
investments  in  conformity  with  the 
requirements  of  Snhchajjter  M  of  the 
Internal  Revenue  Gode  of  1980.  as 
amended  (the  "Gode”).  According  to  the 
Registration  Statement,  the  ETind  will 
seek  to  qualify  for  treatment  as  a 
Regulated  Investment  Gompany  (“RIG”) 
under  the  Gode.--’ 

The  E’nnd  may  invest  in  the  (;xchange 
traded  securities  of  pooleil  vehicles  that 
are  not  inve.stment  companies  and,  thus, 
not  reipiired  to  comply  with  the 
j)rovision.s  of  tlu;  1940  Act.  Such  pooled 
vehicles  would  he  r(;quired  to  complv 
with  the  provisions  of  other  federal 
.securities  laws,  such  as  the  Securities 
Act  of  1933.  These  jiooled  vehicles 
ty])ically  hold  commodities,  such  as 


-"  KS  ll..S.{;.  «()ii-12((l)(l). 

-'  As  (lis(:l()S(;(l  in  tlu;  R(;gistriili(in  .Sliil(;in(;nt, 
inv(;stiiu;nt  conipiinins  mav  iiu:lu(l(;  in(l(;x-l)as(;(l 
in\-(;stm(;nls.  such  as  RTFs  that  hold  suhstantiallv 
all  olThuir  assi;ls  in  s(;(:urili(;s  n;pn;,s<;nling  a 
spoil  l  ie  indox. 

1  .S  I k.S.C.  «l)a- 1 2(d)(  1  )(F).(F)  and  (C). 

2()  II..S.(:.  H.Sl. 
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gold  or  oil,  currency,  or  other  ])roperty 
that  is  itsell  not  a  security. 

The  I-'inul  may  invest  in  shares  of 
exchange-traded  real  estate  investment 
trusts  ("RFri’s"). 

The  Fund  may  hold  up  to  au  aggrtJgale 
amount  of  1.5%  of  its  net  a.ssets  in 
illi(inid  .scjcnrities  (calculated  at  the  lime 
of  investment),  including  Rule  144 A 
.securities  and  loan  parlici])alion 
interests  (e.g.  hank  loans).  77?e  Fund 
will  monitor  its  portfolio  litjuidity  on  an 
ongoing  basis  to  determine  whether,  in 
light  ol  current  circum.stances.  an 
ad(!(iuate  level  of  licpiidity  is  being 
maintained,  and  will  consider  taking 
aj)propriate  .stej)s  in  order  to  maintain 
adequate  licpiidity  if.  through  a  change 
in  values,  net  assets,  or  other 
circumstances,  more  than  15%  of  the 
I'und's  net  a.ssets  are  held  in  illicpiid 
.securities.  Illicpiid  secairities  incducle 
.secairities  suhjec;t  to  c:ontrac:tual  or  other 
re.stric:ticms  on  re.sale  and  other 
instruments  that  lac;k  readily  available 
markets  as  detcninined  in  ac:c;orclanc;e 
with  (lommission  .staff  guiclancx:.^-* 

The  Fund  may  not  (i)  with  resjiec:!  to 
75%  ol  its  total  a.ssets.  purc:ha.se 
secairities  of  any  issuer  (exc:ept 
secairities  i.ssiied  or  guaranteed  by  the 
11. .S.  government,  its  agencaes  or 
instrnmentalilies  or  shares  of 
investment  companies)  if.  as  a  result, 
more  than  5%  of  its  total  a.s.sets  would 
he  invested  in  the  secairities  of  sucdi 
issuer;  or  (ii)  acapiire  more  than  10%  of 
the  outstanding  voting  secairities  of  any 
one  issuer.-'’ 

'I’he  Fund  may  not  inve.st  25%  or 
more  of  its  total  a.ssets  in  the  secairities 
of  one  or  more  i.ssners  camducting  their 
in  incipal  hiisine.ss  ac:tivitici.s  in  the  .same 
inchi.strv  or  grouj)  of  industries.  'I'liis 
limitation  does  not  apply  to  investments 
in  .secairities  issued  or  guaranteed  by  the 
U.S.  government,  its  agencaes  or 
instriimentaliticjs.  or  shares  of 

TIk!  (>)iiimissi(iii  h;is  sliitcul  lliiil  lonf--sl:m(lin{> 
Commission  {•iiidoliiKis  Inivc;  nHiuinul  opon-oiul 
lundslo  hold  no  mon?  lliiiii  1. orilu!irn(!l  ;iss(!ts 
in  illi(|nid  socnrilios  mul  oIImm  illiquid  nsscSs.  Soo 
Invoslmonl  Com|)<-iny  Act  Kidonso  No.  281*13  (.March 
1 1. 20(18).  73  I  K  14818  (.March  18.  2008).  loolnotc 
34.  Sire  also.  Invoslnuml  Company  .Acl  R(d(!as(!  No. 
.1847  (Ocloh(!r  21.  1080).  3.t  I'K  10080  (llccianhor 
31.  107(1)  (.Slalcmuml  Kof-ardin^  ■  Kiislriclcid 
.Socnri(i(!s ■■);  Inviislmiml  Companv  .Xcl  Koloaso  No. 
18812  (March  12.  1002).  .'>7  I  K  0828  (March  20. 

1002)  (Kcaisionscd  Chiidolinos  (o  Form  N-IA).  A 
hind’s  porllolio  socin  ily  is  illiquid  il  i(  cannol  ho 
disposed  ol  in  (ho  ordinary  course  ol  hiisiness 
wilhin  seven  days  al  a|)proximalelv  (he  value 
asiailMid  l<i  i(  hy  (he  hind.  See  Inveslmenl  (;om|)any 
Ac(  Release  No.  14083  (March  12.  1088).  .SI  I’K 
0773  (March  21.  1088)  (adoplin;;  amendmenls  (o 
Rule  2a-7  under  (he  1040  Acl):  Inveslmenl 
Omipany  Acl  Release  No.  174.S2  (April  23.  1000). 

S.S  I'K  17033  (April  30.  1000)  (adopline  Rule  144A 
under  (he  .Seenrilies  Acl  ol  1033). 

-'’The  diversil'icalion  standard  is  set  lorth  in 
.Section  .S(h)(l)  ol  the  1040  .\cl  (l.S  U.S.C.  80a-.S). 


investment  conqianies.  3'he  Fund  will 
not  inve.st  25%  or  more  of  its  total  assets 
in  any  investment  conqiany  that  so 
concentrates. 

The  Fund  will  not  inve.st  in  ojitions 
contracts,  futures  contracts  or  swap 
agreements. 

'I’lie  Shares  will  conform  to  the  initial 
and  continued  listing  criteria  under 
NYSE  Area  Fcpiities  Rule  tt.tiOO.  The 
Exchange  reiiresents  that,  for  initial 
and/or  continued  listing,  the  Fund  will 
he  in  compliance  with  Rule  ll)A-3“7 
under  the  Exchange  Act,  as  provided  by 
NYSE  Area  Ecpiities  Rule  5.3.  A 
minimum  of  lOO.OOO  Shares  will  he 
outstanding  at  the  commencement  of 
trading  on  the  Exchange.  The  Exchange 
will  obtain  a  representation  from  the 
issuer  of  the  Shares  that  the  NAV  per 
Share  will  he  calculated  daily  and  that 
the  NAV  and  the  Disclosed  Portfolio^** 
will  he  made  available  to  all  market 
])articipant.s  at  the  same  timi!.  The 
Fund’s  investments  will  he  consistent 
with  the  Fund’s  investment  objective 
and  will  not  he  used  to  eidiance 
leveragi!. 

Creations  and  Re(lem|)tions  of  .Shares 

According  to  thi;  Rcigistration 
Statement,  Shares  of  the  lYind  will  hi; 
“creatiul”  at  their  NAV  by  authorized 
jjarticipants  only  in  block-size 
aggrcigations  of  at  least  5(),(K)()  Shar(;.s 
(“(Tiiation  Dnils”).  'I’he  c()nsld(;ration 
for  purchase  of  a  Criiation  Unit  of  the 
Fund  will  generally  consist  of  an  in- 
kind  de])osit  of  a  designated  portfolio  of 
.sc;curitie,s  ("Diiposil  .Securities”)  jier 
(;ach  (aeation  Unit  constituting  a 
substantial  rej)licalion,  or  a 
rejire.sentation,  of  the  .securities 
included  in  the  Fund’s  ])()rtfolio  and  an 
amount  of  ca.sh  (the  ‘‘Cash 
(;omi)onent”).  3’ogether,  the  De])osit 
.Securities  and  the  Ca.sh  C.’omponent  will 
con.stitute  the  ‘‘Fund  Deposit,”  which 
will  r(;pre.sent  the  minimum  initial  and 
suhsecpient  investment  amount  fora 
Creation  Unit  of  the  Fund.  The  C:ash 

l•()|■m  N-IA.  Hum  <1.  'I'lu!  (Aimmission  lias 
(akun  (111!  piisilioii  dial  a  lumi  is  coiuamlralud  it  il 
invests  more  Ilian  2.*)%  <il  lliu  valiiti  ol  its  total 
assets  in  any  one  indiislry.  .See.  e.»..  Iiivestinenl 
Coniiiany  Act  Release  Nil.  <101 1  (Oclolier  30.  I<)7.'i). 
40  FK,')4241  (Novenilier21.  1*17.1). 

-7  17  CFR  240.1()A-3. 

7"  I  lie  term  "Disclosed  I’orKolio  "  is  delined  in 
NA’.Sl-;  Area  l'k|uilies  Rule  8.8()0(c)(2). 

7*'Tlie  Fluid  will  calcidale  NAV  liy:  (i)  lakiiig  llie 
current  market  value  ol  its  total  a.s.sets:  (ii) 
sulilracline  any  lialiilities:  and  (iii)  dividing  tliat 
amount  liy  the  total  nunilier  ol  . Shares  owned  liy 
sliareliolciers.  NAV  will  he  calculated  once  each 
hiisine.ss  day  as  of  the  regularly  scheduled  close  ol 
lradinf>  on  the  New  York  Stoc:k  Fxchange.  l.l.C 
("NYSF")  (normally.  4:00  p.ni..  Faslern  lime).  For 
more  inlorniation  regarding  the  valuation  ol  l•■und 
invesinients  in  calculating  the  Fund's  N.AV.  see  the 
Registration  Statement. 


Component  will  he  an  amount  etjual  to 
the  difference  between  the  NAV  of  the 
.Share.s  (per  Creation  Unit)  and  the 
market  valut;  ol  the  Depo.sit  .Sitcuritie.s. 

If  the  Ca.sh  (kinqKinent  is  a  jiositive 
numher  (i.c.,  the  NAV  j)(;r  (o'ealion  Unit 
exceeds  the  market  valtte  of  the  Dejiosit 
.Securities),  the  (kish  Component  will  In; 
such  ])ositive  amount.  Ifthefiash 
(.'onqionent  is  it  negative  numher  (/.c., 
tilt;  NAV  per  (Y(;ation  Unit  is  less  thtm 
tilt;  market  vahte  of  the  Dejiosit 
.Securities),  the  (^ash  (nimjionent  will  In; 
such  negative  amount  and  the  creator 
will  he  entitled  to  receive  ca.sh  from  the 
Fund  in  an  amount  etpial  to  llu;  (kish 
Comjionent.  'riu;  Ca.sh  Comjionent  will 
.serve  the  function  of  comjien.sating  for 
any  ditfer(;nces  between  the  NAV  jier 
Creation  Unit  and  the  market  value  of 
the  D(;|)osit  .Securities. 

The  Administrator,  through  the 
National  .S(;curitie.s  (]learing  Corjioration 
(“N.SCC”)  will  make  avtiilahle  on  each 
business  day,  immediat(;lv  jirior  to  the 
o|)(;ning  of  business  on  the  Exchange 
(currently  9:30  a.m..  Eastern  timt;),  the 
list  of  the  names  and  the  r(;(]uire(i 
iimount  of  Dejiosit  Securities  to  he 
included  in  the  current  Fund  Dtijiosit 
(ha.stid  on  information  at  the  end  of  the 
jirevions  business  day)  for  the  I-'iind.  *" 
Such  Fund  Dtijiosit  will  he  ajijilicahle. 
snhject  to  any  adjustments  as  described 
above,  in  order  to  effect  creations  of 
Crtialion  Units  of  the  Fund  until  such 
time  as  the  next-announced 
comjiosition  of  tlu;  Dtijiosil  Securities  is 
made  available. 

.Shares  may  he  redeemed  onlv  in 
C;reation  Units  at  their  NAV  next 
determimid  aiter  receijit  of  a  redemjilion 
rticjiiest  in  jirojier  form  by  the 
Distributor  ;md  the  Fumi  through  the 
Admini.strator  and  only  on  a  business 
day.  The  Trust  will  not  rtideem  .Shares 
in  amounts  less  than  (hettlion  Units. 
Unle.ss  ca.sh  redemjitions  art;  available 
or  sjiecified  for  the  Fund,  the 
redemjition  proceeds  for  a  Creation  Unit 
generally  consi.st  of ‘‘Fund  Securities”— 

“‘According  to  the  Registration  statement,  the 
identity  and  amount  ol  Deposit  .Securities  required 
lor  a  Fund  Depo.sit  lor  the  I'lind  will  change  as 
rehalancing  adjustments  and  corporate  action 
ex'ents  are  reflected  from  time  to  lime  hv  the  .Suh- 
Advi.ser  with  a  view  to  the  inveslmenl  ohjective  of 
the  Fund.  In  addition,  the  Trust  will  reserve  the 
right  to  permit  or  require  the  suh.slilulion  of  an 
amount  ol  cash — a  "cash  in  lieu"  amount — to 
he  added  to  the  Cash  Component  to  replace  any 
Deposit  .Security  which  may  not  he  available  in 
sullicieni  (juantity  for  delivery  or  which  mav  not  he 
eligible  lor  transfer,  or  which  may  not  he  eligible 
lor  trading.  In  addition  to  the  list  ol  names  and 
numbers  ol  securities  constituting  the  current 
De|)osit  .Securities  of  a  Fund  Deposit,  the 
Administrator,  through  the  N.SCX:.  will  also  make 
available  on  each  hiisine.ss  day,  the  estimated  Cash 
(.omponent,  ellective  through  and  including  the 
previous  business  day.  jier  outstanding  Creation 
Unit  of  the  Fund. 


as  annm.ncod  l)y  tlio  Administrator  on 
thohusinns.sdayofthn  rnqnost  for 
rodcanption  rocnivod  in  properforin— 
])lii^s  casfi  in  an  amount  ecpial  to  tlie 
(litforenoe  between  the  NAV  of  the 
Sfiares  being  redeemed,  as  next 
determined  after  a  receipt  of  a  reiinesl 
in  proper  form,  and  the  value  of  the 
Wind  Securities  (the  “Casli  Redemption 
Amount  ).  less  a  redenijition 
iransaefion  fee.  f,,  the  event  lliat  the 
Wind  Securities  have  a  value  greater 
Ilian  the  NAV  of  the  Shares,  a 
(joinpensating  ca.sh  iiayment  eipial  to  the 
differential  is  reipiired  to  he  made  hv  or 
through  an  authorized  particijiant  hv  the 
redeeming  shareholder. 

The  Administrator,  through  the 
see,  will  make  available  immediatelv 
prior  to  the  opening  of  business  on  the' 
bxcfiange  (currently  9:3()  Eastern 
hniej  on  each  business  dav,  the  Fund 
Securities  that  will  he  applicable 
(subject  to  jiossihle  amendment  or 
correction)  to  redemption  reipiests 
received  in  proper  form  on  that  dav 
hnnd  Securities  received  on  redemption 
inay  not  he  identical  to  Dejiosit 
Securities  which  are  apjilicahle  to 
creations  of  Creation  Units. 

Ailditional  information  regarding  the 
1 1  list  and  the  Shares,  inclmling 
investment  strategies,  risks,  creation  and 
lei  emption  iirocednres.  fees,  portfolio 
lioJdings,  disclosure  ]Jolicies. 
distributions  and  taxes  is  included  in 
tlie  Registration  Statement.  All  terms 
relating  to  the  Fund  that  are  referred  to 
Init  not  defined  in  this  projiosed  rule 
change  are  defined  in  the  Registration 
Statement. 
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Availability  of  Information 
T  he  7 rust’s  Web  site 
(MMrii’  /k/vasor.s7iure.s-.f;on?),  which  will 
he  imhhcly  available,  will  include  a 
form  of  the  prosjjectus  for  the  Fund  that 
may  he  downloaded.  The  Trust’s  Web 
site  will  include  additional  quantitative 
information  ujidated  on  a  dailv  basis 
including  for  the  Fund.  (1)  dailv  trad’ing 
volume,  the  jirior  business  day’s 
rejKirted  closing  jnic:e,  NAV  and  mid¬ 
point  of  the  hid/ask  spread  at  the  time 
of  calculation  of  .such  NAV  (the  “Hid/ 
A.sk  lTice’’),-o  and  a  calculation  of  the 
premium  and  di.scount  of  the  Bid/Ask 
l  iinnphn.stthe  NAV,  and  (2)  data  in 
nliart  format  disjilaying  the  frequenev 
di.s trihution  of  di.scounts  and  inemiuins 
of  the  dailv  Hid/Ask  Price  against  the 
NAV,  within  ajiproiiriate  ranges,  for 
nacfi  of  the  four  previous  calendar 

"  riu!  Hitl/Ask  I’rici!  otllio  Fund  will  b,. 

(  o  urnun.Hl  u.siug  tho  mid-puint  ol  ihu  lunlu-sl  bid 
<1  id  (Ik,  Ou-ii.sl  ollor  „„  i|u;  Fxcliiiuf.,,  .is  ot  llu,  tii„,. 
ul  (..ilciihilion  ol  till!  Fund's  NAV.  Tbu  morels 

iSld  ■”  ’’■■'"••‘I  "  ill  lio  nibiiuod  bv  Iho 

uiul  (ind  Its  sun  ico  provifltM’s. 


(piarters.  On  each  husine.ss  dav,  before 
connnencement  of  trading  in  Shares  in 
the  (.ore  rrading  Se.s.sion”  (Oc'tOa.m 
ha.stern  time  to  4:00  p.m.  Eastern  time) 
on  he  Exchange,  the  Fund  will  disclose 
on  the  1  rust’s  Web  .site  the  Di.sclo.sed 
I  Ol f folio  as  defined  in  NYSE  Area 
I’kfnities  Rule  «.(>()f)((:)(2)  that  will  form 
the  Fund’s  calculation 

NAV  at  the  end  of  the  business  dav  *- 
(hi  a  daily  basis,  the  Fund  will  ‘ 
disclose  for  each  portfolio  .securitv  and 
other  financial  instrumenf  of  the  Fund 
le  he  fol  owing  information:  ticker  svinhol 
(it  aiiphcahle),  name  of  .securitv  and 
e  tinanc'ial  instrument,  numher  of  .shares 
Ol  dollar  value  of  .securities  and 
financial  in.struments  held  in  the 
portfolio,  and  jiercentage  weighting  of 
he  security  and  financial  instrument  in 

will  . . . . 

In  addition,  price  information  for  the 
(lelit  ami  other  securities  and 
investments  held  by  the  Fund  will  h(> 
aval  able  through  major  market  data 
™>'lur.s„r«„  lh,M!xdiaiis,iso„whi,:h 

they  are  traded. 

Investors  can  also  obtain  the  Trust’s 
StiRement  of  Additional  Information  ‘ 

SAf  ),  the  Fund’s  Sharehofdor 
N  N-eSRand  Form 

SAf  and  Shareholder  Reports  are 
available  free  ujion  reipiest  from  the 
t  rust,  and  those  documents  and  the 
f  orm  N-CSR  and  Form  N-SAR  niav  he 
viewed  on-screen  or  downloaded  from 
tlie  (.ommission’s  Web  site  at 
M'inv..sec.g/ov.  Information  regarding 
niarkel  price  and  trading  volume  of  the 
Shares  will  he  continuallv  available  on 
a  real-time  basis  throughont  the  dav  on 
hrokers  computer  .screens  and  other 
electronic  services.  Information 
regarding  the  previous  dav’s  closim> 
price  and  trading  vol ume  information  1 
or  the  Shares  will  he  inihli.shed  dailv  in 
the  financial  .section  of  newsiiaiiers  ' 
Quotation  and  last  .sale  information  for  ' 
the  Shares  will  he  available  via  the 
Fon.solidated  Tape  As.sociation  (“CTA”) 
higli-.speed  line.  In  addition,  the  ^ 

I  orm,lfo  hulicHvo  V„l„„.  i„  ' 

N^  SE  Aica  Equities  Rule  H.(i00(c)(.3).  ^ 

will  he  widely  dis.seminated  hv  one  or 
more  major  market  data  vendors  at  least  " 
every  1.7  seconds  during  the  Core  S 

Ii-ading  Se.s.sion.  i.i  The  di.s.semi nation  of 


the  I  ortfolio  Indicative  Value,  together 
with  the  Di.sclo.sed  Portfolio,  will  allow 
mve.stors  to  determine  the  value  of  the 
underlying  portfolio  of  the  Fund  on  a 
daily  basis  and  will  jirovide  a  close 
estimate  of  that  value  throughout  the 
trading  day. 

Trading  Halts 

\Vith  respect  to  trading  halts,  the 
Exchange  may  consider  all  relevant 
actors  in  exercising  its  discretion  to 
halt  or  suspend  trading  in  the  Shares  of 
he  Him  -i  Trading  in  Shares  of  the 
I’und  will  he  halted  if  the  circuit  breaker 
parameter.s  in  NYSE  Area  Equities  Rule 
7.12  have  been  reached.  Trading  akso 
may  he  halted  because  of  market 
conditions  or  for  reasons  that,  in  the 
view  of  the  Exchange,  make  trading  in 
the  Shares  inadvisable.  These  mav 
include:  (1)  The  extent  to  which  trading 
IS  not  occurring  in  the  securities  and/or 
the  financial  instruments  comprising 
he  Disc  osed  Portfolio  of  the  Fund;  or 
(2)  wfiether  other  unusual  conditions  or 
circumstances  detrimental  to  the 
maintenance  of  a  fair  and  orderlv 
market  are  jiresent.  Trading  in  the 
Shares  will  he  subject  to  NYSE  Area 
ujuities  Rule  8.(i()()(d)(2)(D),  which  .sets 
toilh  circumstances  under  which  Shares 
of  the  fund  may  he  halted. 

Trading  Rules 

The  Exchange  deems  the  Shares  to  he 
|•qIIIty  securitie.s,  thus  rendering  trading 
III  Hie  Shares  suh)ect  to  the  Exchange’s 
exi.stmg  rules  governing  the  trading  of 

the  N’i  SE  Area  Marketplace  from  4:00 
a.m.  to  8:00  p.m.  Eastern  time  in 
accordance  with  NYSE  Area  Equities 
Rule  7..14  (Ojjening.  Core,  and  Late 
Trading  Se.ssions).  The  Exchange  has 
apjiropriate  rules  to  facilitate 
transactions  in  the  Shares  during  all 
trading  .sii.s.sion.s.  As  provided  in  NYSF 
Area  Eiiuities  Rule  7.0.  Commentarv  .03. 
tile  minimum  price  variation  (“MPV”) 
lor  {|uoting  and  entry  of  orders  in  einiitv 
securities  traded  on  the  NYSE  Area 
Marketidace  is  .SO.OI,  with  the  e.xi.-eption 
of  •‘’""iiiitie.s  that  are  jiriced  less  than 


■‘‘'IIiHl(Ta(:f:ounliiif.  pmeodurws  lollowod  bv  llic 
•imd.  Irados  inadn  on  tbo  prior  l.nsino.s.s  dav  ("T  ") 
vill  1)0  bookod  and  rolloclod  in  NAV  on  tbo' enrroni 

bo  abhM  '  f  '''  Uio  Fund  will 

.  Ii.  to  disolo.soal  llio  l)ooinnins  of  tbo  bii.sino.s.s 

NA\  (.alculalion  at  tbo  ond  ol  tbo  Ini.sino.s.s  dav 

■  ^•Curro.dly.  d  is  ttu)  Fx,:banoo's  un,lorstandino 

lli.it  s(.\(.ial  maior  markol  data  vondors  di.splav  amt/ 
or  inako  wnlo  y  avadal)lo  I’orllolio  Indicalivo  ' 

\  iduos  lakon  Iroin  ll,o  CTA  or  olhor  data  lood.s. 


Surveillance 

■  n’ Exchange  represents  that  trailing 
111  the  Shares  will  he  subject  to  the 

exi.sting  trading  surveillances 

jiclminislered  by  the  Financial  Industrv 
Regulatory  Authority  (“FINRA”)  on  ' 
behalf  of  the  Exchange,  which  are 
tlesigned  to  detect  violations  of 
Exchange  rules  and  applit:ahle  federal 

•••  See  NY.SF  Area  K(|uilios  Kulo  7  12 
t-onimontarv  .(14. 
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securities  laws.  The  Exchange 
repr(!S(!nts  that  the.se  procedures  are 
adeipiate  to  properly  monitor  Exchange 
trading  of  the  Shares  in  all  trading 
sessions  and  to  deter  and  delect 
violations  of  Exchange  rules  and 
applicable  federal  securities  laws. 

The  surveillances  refernal  to  above 
generally  focus  on  detecting  .securities 
trading  outside  their  normal  j)atterns, 
which  could  he  indicative  of 
manipulative  or  other  violative  activity. 
When  such  situations  are  detected, 
surveillance  analysis  follows  and 
investigations  are  oi)ened.  where 
appropriate,  to  review  the  behavior  of 
all  relevant  parties  for  all  relevant 
trading  violations.  3’he  Exchange  will 
communicate  as  needed  regarding 
trading  in  the  Shares  with  other  markets 
that  are  members  of  the  Intermarket 
Surveillance  Grouj)  (“ISG”)  or  with 
which  the  Exchange  has  in  place  a 
cxunprehensive  surveillance  sharing 
agreement. 

As  stated  earlier,  the  Fund  will  inve.st 
only  in  equity  securities  and  Equity 
Financial  Instruments  that  trade  in 
markets  that  are  memhers  of  the  ISC  or 
are  parties  to  a  comprehensive 
surveillance  sharing  agreement  with  the 
Exchange. 

In  addition,  the  Exchange  also  has  a 
gimeral  policv  prohibiting  the 
distribution  of  material,  non-j)uhlic 
iidbrmation  hv  its  emplovees. 

Information  Hnlletin 

Prior  to  the  commencement  of 
trading,  the  Exchange  will  inform  its 
f](iuity  Trading  Permit  (“ETP”)  Holders 
in  an  luformation  Bulletin  (“Bulletin”) 
of  the  special  characteristics  and  risks 
associated  with  trading  the  Shares. 
Specifically,  the  Bulletin  will  (li.scuss 
the  following:  (1)  The  jjrocedures  for 
jnirchases  and  redemptions  of  Shares  in 
Cnmtion  Unit  aggregations  (and  that 
Shares  are  not  individually  redeemable); 
(2)  NYSE  Area  Equities  Rule  9.2(a). 
which  imjjoses  a  duty  of  due  diligence 
on  its  ETP  Holders  to  learn  the  essential 
facts  relating  to  every  cu.stomer  prior  to 
trading  the  Shares;  (3)  the  ri.sks  involved 
in  trading  the  Shares  during  the 
Opening  and  Late  Trading  Sessions 
when  an  updated  Portfolio  Indicative 
Value  will  not  he  calculated  or  j)ut)licly 
(lis.senunated;  (4)  how  information 
regarding  the  Portfolio  Indicative  Value 
is  dis.seminated;  (.‘j)  the  requirement  that 
hJl’P  Holders  deliver  a  prospectus  to 
investors  purchasing  newlv  issued 


l''()r  it  list  (il  llu!  curntiil  mtjmhtirs  ol  I.SC.  .sot! 
hltp://\\  \\  \v.isiiix>i1al.or".  Tlio  Kx(;haii<>o  iioUt.s  tint! 
not  iill  coiiipoiKMits  ot'tlu!  Fund's  portlolio  niiiy 
Inidt!  on  lUiirkttts  lliiil  aro  nioinlMirs  of  I.SC.  or  wilh 
which  the  F;\(:lianj>(t  lias  in  place  a  coin|)rohonsiv<! 
snrvoillanco  shiiriii};  a^rooinont. 


Shares  jirior  to  or  concurrently  with  the 
confirmation  of  a  transaction;  and  (ti) 
trading  information. 

In  addition,  the  Bulletin  will 
reference  that  the  Fuml  is  subject  to 
various  fees  and  expenses  de.scrihed  in 
the  Registration  .Statement.  The  Bulletin 
will  (liscu.ss  any  exenqitive,  no-action, 
and  int(!rj)retive  ndief  granted  by  the 
Ciommission  from  any  rules  under  the 
Exchange  Act.  'Fhe  Bulletin  will  also 
disclose  that  the  NAV  for  the  .Shares 
will  he  calculated  after  4:00  p.m. 

Ea.steru  time  each  trading  ilay. 

2.  .Statutory  Basis 

'Fhe  basis  under  the  lyxchange  Act  for 
this  pro])osed  rule  change  is  the 
requirement  under  Section  Olh)!!!)  ■*'’ 
that  an  exchange  have  rides  that  are 
designed  to  jireveut  fraudulent  and 
manipulative  acts  and  juactices,  to 
promote  just  and  equitable  jirinciples  of 
trade,  to  remove  imjiedimeuts  to,  and 
perfect  the  mechanism  of  a  free  and 
open  market  and,  in  general,  to  jirotect 
investors  and  the  public  interest. 

The  Exchange  believes  that  the 
proposed  rule  change  is  designed  to 
prevent  fraudident  and  manijndative 
acts  and  practices  in  that  the  Shares  will 
he  li.stiid  and  traded  on  the  Exchange 
inirsuant  to  the  initial  and  continued 
listing  criteria  in  NY.SE  Area  liipdties 
Rule  8.000.  The  Exchange  has  in  jilace 
surveillance  procedures  that  are 
adequate  to  ])roperly  monitor  trading  in 
the  .Shares  in  all  trading  sessions  and  to 
deter  and  detect  violations  of  Exchange 
rules  and  ap])licahle  federal  .securities 
laws.  The  Exchange  may  obtain 
information  via  I.SC  from  other 
exchanges  that  an;  memhers  of  ISC  or 
with  which  the  Exchange  has  entered 
into  a  coiujirehensive  surveillance 
sharing  agreement.  The  Fund  will, 
under  normal  market  conditions, 
princi]jally  invest  in  investment-grade 
securities,  which  are  securities  with 
credit  ratings  within  the  four  highest 
rating  categories  of  a  nationallv 
recognized  statistical  rating  organization 
or,  if  unrated,  tho.se  securities  that  the 
.Suh-Advi.ser  determines  to  he  of 
comparable  (luality.-*^  The  .Suh-Adviser 
is  affiliated  with  a  broker-dealer  and  has 
imjilemented  a  fire  wall  with  respect  to 
such  broker-dealer  regarding  access  to 
information  concerning  the  composition 
and/or  changes  to  the  jiortfolio,  and  will 
he  subject  to  procedures  designed  to 
jirevent  the  use  and  dis.semination  of 
material  non-puhlic  information 
regarding  the  jiortfolio.  The  Adviser  is 
not  affiliated  with  a  broker-dealer.  In  the 
event  (a)  the  Advi.ser  becomes  newlv 


•'■n-,  ii..s.(:.  78r{ii)(.s). 
nolo  a.  supra. 


affiliated  with  a  broker-dealer,  or  (h)  any 
new  adviser  or  suh-adviser  becomes 
affiliated  with  a  broker-dealer,  they  will 
inqilement  a  fire  wall  with  respect  to 
such  broker-dealer  regarding  access  to 
information  concerning  the  composition 
and/or  changes  to  the  iiortfolio,  and  will 
he  subject  to  ])rocedure.s  designed  to 
prevent  the  use  and  dissianination  of 
material  non-i)uhlic  information 
regarding  the  })ortfolio.  Brice 
iidbrmation  for  the  debt  and  other 
.securities  ami  investments  held  by  the 
Fund  will  he  available  through  major 
market  data  vendors  or  on  the 
exchanges  on  which  they  are  traded. 

'fhe  Fund's  investments  will  he 
consistent  with  the  Fund's  investment 
objective  and  will  not  he  used  to 
enhance  leverage.  The  Fund  may  invest 
up  to  20%  of  its  total  as.sets  in  fixed- 
income  securities  that  are  rated  below 
investment  grade  at  the  time  of 
jnirchase.  Cenerally,  the  Fund  will  limit 
its  investments  in  corporate  high  yield 
ileht  .securities  to  10%  of  its  as.sets  and 
will  limit  its  investments  in  non-lI..S. 
issuers  to  30%  of  its  as.sets.  The  Fund 
may  hold  up  to  an  aggregate  amount  of 
l.'i%  of  its  net  a.ssets  in  illiijuid 
.securities  (calculated  at  the  time  of 
inve.stment),  including  Rule  144A 
securities  and  loan  jiarticipation 
interests  (e.g.  hank  loans).  The  Fund 
will  monitor  its  portfolio  liiiuidity  on  an 
ongoing  basis  to  determine  whether,  in 
light  of  current  circumstances,  an 
adeipiate  level  of  liijuidity  is  being 
maintained,  and  will  consider  taking 
appropriate  ,ste])s  in  order  to  maintain 
adequate  liiiuidity  if,  through  a  change 
in  values,  net  as.sets,  or  other 
circumstances,  more  than  1.5%  of  the 
Fund’s  net  assets  an;  held  in  illiiiuid 
securities.  With  respect  to  its  equity 
.securities  investments,  the  Fund  will 
inve.st  only  in  eijuity  securities 
(including  Equity  Financial 
Instruments)  that  trade  in  markets  that 
are  members  of  the  ISC  or  are  jjarties  to 
a  conijirehensive  surveillance  sharing 
agreement  with  the  Exchange.  The  Fund 
will  not  invest  in  options  contracts, 
futures  contracts  or  swap  agreements. 

The  proijo.sed  rule  change  is  designed 
to  promote  just  and  equitable  ])rinciples 
of  trade  and  to  jirotect  investors  and  the 
public  interest  in  that  the  Exchange  will 
obtain  a  representation  from  the  issuer 
of  the  Shares  that  the  NAV  ])er  Share 
will  he  calculated  daily  and  that  the 
NAV  and  the  Disclo.sed  Bortfolio  will  he 
made  available  to  all  market 
])articipant.s  at  the  .same  time.  In 
addition,  a  large  amount  of  information 
is  publicly  available  regarding  the  Fund 
and  the  Shares,  thereby  promoting 
market  transjiarency.  Moreover,  the 
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Portfolio  Indicative  Value  will  he 
widely  disseminated  by  one  or  more 
major  market  data  vendors  at  least  ev(!rv 
1.5  seconds  during  the  Exchange’s  Core 
Trading  Se.ssion.  On  each  business  day, 
before  commencement  of  trading  in 
Shares  in  the  (^ore  'rrading  S(!Ssion  on 
the  Exchange,  the  Fund  will  disclo.se  on 
the  Trust’s  Web  site  the  Di.sclo.sed 
Portfolio  that  will  form  the  basis  for  the 
Fund’s  calculation  of  NAV  at  the  end  of 
the  business  day.  The  Trn.st’s  Web  site 
will  include  a  form  of  the  jjrospectus  for 
the  Fund  and  additional  data  relating  to 
NAV  and  other  applicable;  (juantitative 
information.  Moreover,  prior  to  the 
commencement  of  trading,  the  Exchange 
will  inform  its  ETP  Holders  in  an 
Information  Bulletin  of  the  .sj)ecial 
characteristics  and  risks  a.ssociated  with 
trading  the  Shares.  Trading  in  Shares  of 
the  Fund  will  he  halted  if  the  circuit 
breaker  parameters  in  NYSE  Area 
Ecpiities  Rule  7.12  have  been  reached  or 
because  of  market  conditions  or  for 
rea.sons  that,  in  the  view  of  the 
Exchange,  make  trading  in  the  Shares 
inadvisable,  and  trading  in  the  Shares 
will  he  subject  to  NYSE  Area  Ecpiities 
Rule  8.()()()(d)(2](D),  which  sets  forth 
circumstances  under  which  Shares  of 
the  Fund  may  he  halted.  In  addition,  as 
noted  above,  investors  will  have  ready 
access  to  information  regarding  the 
Fund’s  holdings,  the  Portfolio  Indicative 
Value,  the  Disclosed  Portfolio,  and 
(]uotalion  and  last  .sale  information  for 
the  Shares. 

The  proposed  rule  change  is  designed 
to  perfect  the  mechanism  of  a  free  and 
open  market  and.  in  general,  to  protect 
investors  and  the  jjuhlic  interest  in  that 
it  will  facilitate  the  listing  and  trading 
of  an  additional  tyjie  of  actively- 
managed  exchange-traded  product  that 
will  enhance  comjietition  among  market 
participants,  to  the  henefit  of  investors 
and  the  marketplace.  As  noted  above, 
the  Exchange  has  in  place  surveillance 
procedures  relating  to  trading  in  the 
Shares  and  may  obtain  information  via 
ISG  from  other  exchanges  that  are 
iiKimhers  of  kSG  or  with  which  the 
Exchange  has  entered  into  a 
conijnehensive  surveillance  sharing 
agreement.  In  addition,  as  noted  above, 
investors  will  have  ready  acce.ss  to 
information  regarding  the  Fund’s 
holdings,  the  Portfolio  Indicative  Value, 
the  Disclo.sed  Portfolio,  and  (piotation 
and  la.st  sale  information  for  the  Shares. 

B.  Sc^lf-Bef^iihitory  Or^dnization’s 
Statenidnl  on  Burdon  on  CoinpotHion 

The  Exchange  does  not  helieve  that 
the  jn'0])osed  rule  change  will  imjmse 
any  burden  on  competition  that  is  not 
necessary  or  ajiprojiriate  in  furtherance 
of  the  purpo.ses  of  the  Act.  The 


Exchange  believes  that  the  propo.sed 
rule  change  will  facilitate  the  li.sting  and 
trading  of  an  additional  type  of  actively- 
managed  exchange-traded  product  that 
will  enhance  competition  among  market 
j)artici])ant.s,  to  the  henefit  of  investors 
and  the  marketplace. 

G.  Solf-BognldtoiY  Orgdni/Ailion's 
Stdtdinont  on  (Joininonis  on  the 
Propoaod  Bole  G/umge  Bocoivod  From 
Mdinhors.  Podiciponts,  or  Othors 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proj)os(;d 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Ghange  and  Timing  for 
Goinmission  Action 

Within  45  days  of  the  date  of 
puhlication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Goinmission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  he  ajjjjrojiriate  and 
publishes  its  rea.sous  for  so  finding  or 
(ii)  as  to  which  the  self-regulatorv 
organization  consents,  the  Goinmission 
will: 

(A)  By  order  ajijnove  or  disapprove 
the  propo.sed  rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  projiosed  rule  change 
should  he  disapproved. 

IV.  .Solicitation  of  Goniments 

Interested  per.sons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Goniments  may  he  .suhmitted  by  any  of 
the  following  methods: 

FIdctronic  Connnonts 

•  Use  the  Gommission’s  Internet 
comment  form  (http://\\'\\’\\’. sec.gov/ 
ndes/sro.sh tinl):  or 

•  Send  an  email  to  rnle- 
connnents@sec.gov.  Please  include  File 
Number  SR-NY.SEArca-201 3-01  on  the 
subject  line. 

Paper  (Mininents 

•  Send  pajier  comments  in  triplicate 
to  Elizabeth  M.  Murphy,  Secretary, 
Securities  and  Exchange  Goinmission, 
100  F  Street  NE.,  Washington,  DG 
20549. 

All  submissions  should  refer  to  File 
Number  SR-NYSEArca-201 3-01.  This 
file  numher  should  he  included  on  the 
subject  line  if  email  is  used.  To  Inilp  the 
Goinmission  proce.ss  and  review  your 
comments  more  efficiently,  jilea.se  use 
only  one  method.  'I’he  Goinmission  will 
po.st  all  comments  on  the  Gommission’s 
internet  Web  site  [http://\v\v\\’.sec.gov/ 
rnles/sro.sbtinl).  Gopies  of  the 
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submission,  all  suhseijuent 
amendments,  all  written  statements 
with  respect  to  the  jirojiosed  rule 
change  that  are  filed  with  the 
Gommi.ssion,  and  all  written 
communications  relating  to  the 
])ro])osed  rule  change  between  the 
Goinmi.ssion  and  any  person,  other  than 
tho.se  that  may  hi;  withheld  from  the 
public  in  accordance  with  the 
lirovisions  of  5  U.S.G.  552.  will  he 
available  for  Web  siti;  viewing  and 
printing  in  the  Gommission’s  Public 
Reference  Room,  100  F  Str(;et  NE., 
Washington,  DG  20549  on  official 
business  days  between  the  hours  of 
10:00  a.m.  and  3:00  ]).m.  Gopies  of  the 
filing  will  akso  he  available  for 
inspection  and  copying  at  the  NYSE’s 
princijial  office  and  on  its  Internet  Web 
site  at  iru'iv.ny.se.f’om.  All  comments 
received  will  he  posted  without  change: 
the  Goinmission  does  not  edit  personal 
identifying  information  from 
suhmissions.  You  should  submit  onlv 
information  that  you  wish  to  make 
available  publicly.  All  suhmissions 
should  nifer  to  File  Numher  .SR- 
NYSEArca-2()l  3-01  and  should  he 
suhmitted  oil  or  before  February  13, 
2013. 

I•'()r  the  (^oininissioii.  liy  llu;  Division  of 
'I'rading  and  Markeds.  pursuant  to  (l(;l(;gat(;(l 
authority. 

Kevin  M.  O’Neill. 

Deputy  SecreUiry. 

IKK  Doc.  201:1-01222  Ml(!(l  1-22-1  :i:  K:4.'i  anil 
BILLING  CODE  8011-01-P 


SMALL  BUSINESS  ADMINISTRATION 

[Disaster  Declaration  #13445  and  #13446] 

Puerto  Rico  Disaster  #PR-00018 

AGENCY:  U.S.  Small  Busine.ss 

Administration. 

action:  Notice. 

SUMMARY:  This  is  a  notice  of  an 
Administrative  declaration  of  a  disaster 
for  the  Gonnnonwealth  of  Puerto  Rico 
dated  01/10/2013. 

Incident:  Tvo\nc.i\\  Storm  Sandy. 
Incident  Period:  10/25/2012  through 
10/20/2012. 

Effective  Date:  01/10/2013. 

Phvsicdl  Loan  Application  Deadline 
03/1 1/201 3. 

Economic  Injury  (EIDLj  Loan 
Application  Deadline  Date:  10/10/2013. 
ADDRESSES:  Submit  comjileted  loan 
a|)])lication.s  to:  U.S.  Small  Business 
Aihninistration,  Proi:essing  and 
Di.shursement  Genter,  14925  Kingsport 
Road  Fort.  Worth.  TX  70155. 


'»  17  CFR  2()().:H)-:i(a)(12). 


Federal  Register/ Vol.  78.  No.  1. 5  /  Wednesday.  January  23.  2013 /Notices 


4967 


FOR  FURTHER  INFORMATION  CONTACT:  A. 
Kscohar.  Off  ice  of  Disaster  Assistance. 
II.S.  .Small  Husine.ss  Administration. 

4()‘l  3rd  .Stre(;t  .SW..  .Suite  (»().')(). 
Washington.  Dfi  2041(i. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
lierehy  given  that  as  a  result  of  the 
Administrator’s  disaster  declaration, 
applications  for  disaster  loans  may  he 
lihui  at  the  address  listcul  above;  or  other 
locally  announced  locations. 

The  following  ar(;as  have  been 
det(;rmined  to  he  adversely  affected  by 
the  disaster: 

Pi'inuirv  MuniciixilHics:  (hiayanilla. 
(A)nti}’U()us  Municipalitias: 

Puerto  Rico:  Adjuntas:  Penii(;las: 
Yauco. 

The  lnt(;rest  Rates  are: 


Percent 

For  Physicat  Damage: 

Homeowners  With  Credit  Avail¬ 
able  Elsewhere  . 

3.375 

Homeowners  Without  Credit 
Available  Elsewhere  . 

1.688 

Businesses  With  Credit  Available 
Elsewhere  . 

6.000 

Businesses  Without  Credit  Avail¬ 
able  Elsewhere . 

4.000 

Non-Profit  Organizations  With 
Credit  Available  Elsewhere  . 

3.125 

Non-Profit  Organizations  Without 
Credit  Available  Elsewhere  . 

3.000 

For  Economic  Injury: 

Businesses  &  Small  Agricultural 
Cooperatives  Without  Credit 
Available  Elsewhere  . 

4.000 

Non-Profit  Organizations  Without 
Credit  Available  Elsewhere  . 

3.000 

Inridetni:  Hurricane  .Sandy. 

IncAcU^ni  Period:  l()/2ti/2()12  through 
10/31/2012. 

Hffactiva  Data:  01/14/2013. 

IA}vsi(:(il  Loan  AppUrxttion  Dv.adlina 
/lo/e;  02/1 3/201 3. 

EIDL  Loan  Application  Deadline  Date: 
08/14/2013. 

ADDRESSES:  .Submit  completed  loan 
ap|)lications  to:  IJ..S.  .Small  Ilnsiness 
Administration.  Proc(;s.sing  and 
Di.shnr.sement  ('.enter.  14t)2.‘i  Kings])ort 
Road.  Fort  Worth.  TX  701  .'5.'). 

FOR  FURTHER  INFORMATION  CONTACT:  A. 
Escobar.  Office  of  Disaster  Assistance;. 
IJ..S.  .Small  Husine.ss  Aehninistratie)n. 

400  3rel  .Stre;e;t  .SW..  .Suite  00.10. 
Washingteen.  DO  20410. 

SUPPLEMENTARY  INFORMATION:  'fhe  ne)tie:e; 
e)f  the;  Pre;.siele;nt’s  majeer  elisa.ster 
ele;e:laratie)n  fe)r  the;  .State;  e)f  Rheeele; 

Islanel.  elateel  11/14/2012  is  herehv 
ame;nele;el  te;  extenel  the;  ele;aelline;  fe)r 
filing  applie:atie)n.s  fe)r  phvsie;al  elamages 
as  a  re;.siilt  of  this  elisaster  te)  02/13/2013. 

All  e)the;r  infe)rmatie)n  in  the;  eniginal 
eieH;laratie)n  remains  nne;hange;el. 

((Catalog  e)f  I'(;el(;nil  l)()me;sli(:  Assislane:;; 
Niiml)(;rs  r)>IO()2  and  5<)()()») 

|ame;s  K.  Kive;ra. 

Associate  Adniinislrator  for  Disaster 
Assistance. 

|I  K  Ocii;.  2e)i:e-en214  I'ilud  l-22-i:t:  «:4.‘)  anil 
BILLING  CODE  8025-01-P 

SMALL  BUSINESS  ADMINISTRATION 
[Disaster  Declaration  #13443  and  #13444] 


The  numhe;r  as.signe;el  te)  this  elisa.ster 
fe)r  j)hy.sie;al  elamage  is  1344.1  8  anel  fe)r 
ee;e)nomie:  injury  is  13440  0. 

The  (k)mmonwe;alth  whie;h  re;e;e;ive;el 
an  EIDL  De;e:laratie)n  #  is  Pue;rte)  Rie:e). 

((]atale)g  ef  I'eeieiral  Doinestie:  .'\ssislane;e; 
Niinil)e;rs  .1t)()()2  iinei  .ItlOOH) 

llateel:  janiiary  10.  20i:i. 

Kare;n  (L  Mills. 

Administrator. 

|FR  Doc.  2en:e-e)1212  Filiul  1-22-1;):  8:45  ami 
BILLING  CODE  8025-01-P 


SMALL  BUSINESS  ADMINISTRATION 
[Disaster  Declaration  #13387  and  #13388] 
Rhode  Island  Disaster  #RI-00010 

agency:  D.S.  .Small  Husine;.ss 
Aelminist  ration. 

ACTION:  Amenelme;nt  1. 

SUMMARY:  This  is  an  amenelment  of  the 
Presidential  ele;e:laratie)n  of  a  maje)r 
elisa.ster  fe)r  the  State;  of  Rhoele  Islanel 
(FEMA-4089-DR).  elated  11/14/2012. 


Alabama  Disaster  #AL-00046 

AGENCY:  U.S.  Small  Husiim.ss 
Aelministratie)!!. 

ACTION:  Notieie. 

SUMMARY:  This  is  a  ne)tie:e;  e)f  an 
Aelministrative  ele;e:laratie)n  e)f  a  elisa.ster 
fe)r  the  State  e)f  ALABAMA  elateel  01/10/ 
2013. 

Incident :  Severe.  .Ste)rms  anel  Fleieieling. 
Incident  Period:  12/2.1/2012  threingh 
12/20/2012. 

Effective  Date:  01/10/201 3. 

Physical  Loan  Application  Deadline 
/le/fe;:  03/1 1/201 3. 

Economic  Injiny  (EIDLj  Iahih 
Apjdication  Deadline  Date:  10/10/2013. 
ADDRESSES:  .Submit  e:e)m])le;te;el  bean 
api)lie;atie)n.s  te);  IJ..S.  .Small  Hu.sine;.s.s 
Aelministratie)!!,  Pre)e;e;s.sing  anel 
Di.shnr.sement  ('enter,  14025  King.s])e)rt 
Roael.  Fe)rt  Weerth,  TX  701.1.1. 

FOR  FURTHER  INFORMATION  CONTACT:  A. 
E.se;e)l)ar,  ()ffie:e  of  Disaster  A.s.si.stane:e;. 
l].,S.  .Small  Busineiss  Aelministratie)!!, 
400  3rel  Streiet  SW.,  Suite  00.10, 
Washington,  DC  20410. 


SUPPLEMENTARY  INFORMATION:  Ne)tie;e  is 
hereby  given  that  as  a  re;sult  e)f  the; 
Aelmini.stnitor’s  elisaster  ele;e:laratie)n, 
applie:atie)n.s  fe)r  eli.saster  le)ans  may  he; 
fileel  at  the;  aelelress  liste;el  ahe)ve;  e)r  e)the;r 
le)e:ally  anne)une;e;el  le)e:atie)n.s. 

The;  fe)lle)wii!g  are;as  h.ive  been 
ele;te;rmine;el  te)  he;  aelve;rse;ly  affe;e;te;el  by 
the;  elis.ister: 

Priinarv  (ionnties:  Mobile;  Pike. 

(lot  itiynon  s  Co  anti  es: 

Alabama:  Balehvin;  I3arl)e)ur;  Bulle)e:k: 
(le)ffe;e;;  Oenshaw;  Dale; 
Meentgeemery;  Washingte)!!. 
Mississip])!:  (k;e)rge;:  (Ire;e;ne;;  Jae:kse)n. 
The  Interest  Rate;s  are: 


Permit 

For  Physical  Damage: 

Homeowners  With  Credit  Avail¬ 
able  Elsewhere  . 

3.500 

Homeowners  Without  Credit 
Available  Elsewhere  . 

1.750 

Businesses  With  Credit  Available 
Elsewhere  . 

6.000 

Businesses  Without  Credit  Avail¬ 
able  Elsewhere . 

4.000 

Non-Profit  Organizations  With 
Credit  Available  Elsewhere  . 

2.875 

Non-Profit  Organizations  Without 
Credit  Available  Elsewhere  . 

2.875 

For  Economic  Injury: 

Businesses  &  Small  Agricultural 
Cooperatives  Without  Credit 
Available  Elsewhere  . 

4.000 

Non-Profit  Organizations  Without 
Credit  Available  Elsewhere  . 

2.875 

The;  ninnher  assigne;el  te;  this  elisaster 
fe)r  phy.sie:al  elamage  is  13443  H  anel  fe)r 
e;e:e)ne)n!ie:  injury  is  13444  0. 

The;  .Slate;.s  whie;h  re;e:e;ive;el  an  EIDL 
De;e:laratie)n  #  are;  Alabama:  Mississipj)!. 

((’.ataleig  ol  F(;eli;ral  D()ni(;stie:  Assistance; 
Niiml)(;rs  .1!)()(I2  and  .lOOOH) 

Diitcel;  jannary  10.  201 :). 

Kare;n  (i.  Mills. 

Administrator. 

|FK  Doc.  2()i:!-()12ie)  Filed  l-22-i:):  8:45  ainl 
BILLING  CODE  8025-01-P 


SMALL  BUSINESS  ADMINISTRATION 
[Disaster  Declaration  #13463  and  #13464] 

Pennsylvania  Disaster  #PA-00057 

agency:  IJ..S.  .Small  Business 

Aelministration. 

action:  Ne)tie:e. 

SUMMARY:  This  is  a  Ne)tie:e;  e)f  the; 
Presielential  ele;e:laratie)n  e)f  a  n!aje)r 
elisa.ster  fe)r  Puhlie:  A.s.si.stane;e  Only  fe)r 
the;  .State;  of  Pennsylvania  (FEMA^OOO- 
DR).  elateel  01/10/2013. 

Incident:  Hurricane  Sanely. 

Incident  Period:  10/20/2012  through 
11/08/2012. 
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Effoctivf^  Date:  01  /1 0/201 3. 

Physical  Loan  Application  Deadline 
/lete;  03/1 1/201 3. 

Economic  Injarv  (EIDL)  Loan 
Application  Deadline  Date:  10/10/2013. 
ADDRESSES:  Siibinil  (:()iii])l(!ted  loan 
a|)])li(;alions  to:  U.S.  Small  Business 
Aclmini.stration,  Processing  and 
Disbursement  (Center,  1492.5  Kingsport 
Road.  Fort  Worth.  TX  70155. 

FOR  FURTHER  INFORMATION  CONTACT:  A. 
Escobar.  Olfitie  oi  Ilisaster  Assistance, 
U.S.  Small  Business  Administration, 

4t)9  3rd  Street  SVV.,  Suite  0050. 
Washington.  DC  20410. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  as  a  result  of  the 
President’s  major  disaster  declaration  on 
01/10/2013,  Private  Non-Profit 
organizations  that  jirovide  essential 
.services  of  governmental  nature  may  file 
disaster  loan  apjjlications  at  the  addre.ss 
listed  above  or  other  locally  announced 
locations. 

'flu;  following  arcuis  have  been 
determined  to  be  adversely  affected  bv 
the  disa.ster: 

Primary  (ionnties:  Bedford;  Bucks; 

Cameron:  Dauphin;  Forest;  Franklin; 

Fulton;  Huntingdon;  jnniata;  Monroe; 

Northampton;  Pik(!;  Potter;  Somerset; 

Sullivan;  Wyoming. 

Tin!  Interest  Rat(!s  are; 


Percent 

For  Physical  Damage: 

Non-Profit  Organizations  With 
Credit  Available  Elsewhere  . 

3.125 

Non-Profit  Organizations  Without 
Credit  Available  Elsewhere  . 

3.000 

For  Economic  Injury: 

Non-Profit  Organizations  Without 
Credit  Available  Elsewhere  . 

3.000 

The  numher  assigned  to  this  disaster 
for  ])hysical  damage  is  134(j3B  and  for 
economic  injury  is  134(i4B. 

(Catalog  of  I'lideral  Uoniestie  Assistance 
Ninnhcirs  .t!)()()2  and  .5!)()()8) 

lames  E.  Rivera, 

Associate  Administrator  for  Disaster 
Assistance. 

II'R  Doc.  2(n:M)12l)H  Filed  l-22-i;i:  H:4,t  anil 
BILLING  CODE  8025-01-P 


SMALL  BUSINESS  ADMINISTRATION 

Privacy  Act  of  1974,  Computer 
Matching  Program — U.S.  Small 
Business  Administration  and  U.S. 
Department  of  Homeland  Security, 
Federal  Emergency  Management 
Agency 

AGENCY:  U.S.  Small  Bnsine.ss 
Administration  (SBA). 


ACTION:  Notice  of  comjniter  matching 
program:  U.S.  Small  Business 
Administration  and  U.S.  De])artment  of 
Homeland  Security,  FcKleral  Emergenev 
Management  Agency. 

SUMMARY:  The  U.S.  Small  Bnsine.ss 
Administration  i)lans  to  participate  in  a 
comj)nter  matching  |)rogram  with  the 
U.S.  De])artm(!nt  of  Homeland  Security, 
Federal  Emergency  Management 
Agency.  The  ])nrpose  of  this  agreement 
is  to  set  forth  the  terms  under  which  a 
computer  matching  jn'ogram  will  be 
conducted.  The  mati:hing  program  will 
ensuH!  that  applicants  for  SBA  Disaster 
loans  and  DltS/F'EMA  Other  Needs 
Assistance  have  not  niceived  a 
duplication  of  benefits  for  the  same 
disaster. 

DATES:  This  Agreement  will  take  effect 
40  days  from  th(!  date  copies  of  this 
signed  Agreement  are  .sent  to  both 
Houses  of  (Congress  or  30  (lavs  from  the 
date  the  Com])nter  Matching  Notice  is 
])iibti.shed  in  the  Fedijral  Register, 
whichever  is  lat(!r,  depending  on 
whether  comments  are  received  which 
would  result  in  a  contrary 
determination. 

ADDRESSES:  Yon  may  submit  comments, 
identified  by  docket  numt)(!r  jSBA- 
201 3-001 1  by  any  of  the  following 
methods; 

•  Eedercd  ellalemaking  Portal:  http:// 
WWW. regidat ions. goy.  Follow  the 
instructions  for  submitting  comments. 

•  M(nl:  James  Rivera,  Associate 
Administrator  for  Di.saster  Assistance. 
U.S.  Small  Business  Administration. 

409  3rd  Stnuit  SW..  (ith  lloor, 
Washington,  DU  20410. 

•  Hand  Deliyery/Conrier:  James 
Rivera,  Associate  Administrator  for 
Disaster  Assi.stance,  U.S.  Small  BusiiULSS 
Administration,  409  3rd  Stnict  SW..  0th 
floor,  Washington,  D(i  20410. 

All  comnnmts  will  be  jiosted  on 
www.Hegiilations.goy.  If  von  wi.sh  to 
include  within  your  comment, 
confidential  bnsine.ss  information  (CBIJ 
as  defined  in  the  Privacy  and  Use 
Noticci/User  Notice  at 
www.Hegidations.goy  i\nd  you  do  not 
want  that  information  disclosed,  yon 
must  submit  the  comment  by  either 
Mail  or  Hand  D(!liverv  and  you  must 
addre.ss  the  comment  to  the  attention  of 
JanuLS  Rivrna,  A.ssociate  Administrator 
for  Disa.ster  Assistance,  U.S.  Small 
Bnsine.ss  Admini.stration.  409  3rd  Street 
.SW.,  7th  Floor,  Washington,  DC  20410. 
In  the  submission,  you  mu.st  highlight 
the  information  that  you  consider  is  CBI 
and  explain  why  you  believe  this 
information  should  be  held  confidential. 
.SBA  will  make  a  final  d(!termination.  in 
its  sole  discretion,  of  whether  the 


information  is  UBl  and,  therefore,  will 
be  publislKid  or  not. 

FOR  FURTHER  INFORMATION  CONTACT: 

Roger  Garland,  (202)  205-0734, 
roger.gariand@sha.goy. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

The  Small  BusiiuLss  Admini.stration 
(.SBA)  and  the  Dejiartment  of  Homeland 
.Security,  Federal  Enuirgemey 
Management  Agency  (DH.S/FEMA)  have 
ent(!red  into  this  Computer  Matching 
Agreement  (Agreement)  pursuant  to 
.s(!ction  (o)  of  the  Privacy  Act  of  1974  (5 
U..S.C',.  552a),  as  amended  by  the 
(’omputer  Matching  and  Privacy 
Prott!Ction  Act  of  1988  (Pub.  E.  100- 
503).  and  as  amended  by  the  Computer 
Matching  Privacy  Protection  Act 
Amendments  of  1990  (Pub.  L.  101-508, 

5  U..S.(].  552a  (]))  (1990)).  For  purposiis 
of  this  Agreement,  both  .SBA  and  DH.S/ 
FEMA  are  the  reci])ient  agency  and  the 
source  agemey  as  defined  in  5  U..S.C. 

552a  (a)(9).  (11).  F’or  this  rixison,  the 
financial  and  administrative 
resj)on.sibiliti(!s  will  be  eveidy 
distributed  betwcien  SBA  and  DHS/ 
FEMA  unless  otherwise  called  out  in 
this  agriiement. 

II.  Purpose  and  Legal  Authority 

A.  Purpose  of  the  Matching  Program 

The  purpose  of  this  Agr(!ement  is  to 
ensure  that  applicants  for  .SBA  Di.saster 
Loans  and  DH.S/F’EMA  Oth(!r  Needs 
Assi.stance  (ONA)  have  not  rt!ceived  a 
duplication  of  benefits  for  the  same 
disaster.  This  will  be  ac.com])lished  bv 
matching  sjxicific  DH.S/FEMA  disa.ster 
aj)])licant  data  witli  SBA  disa.ster  loan 
a]j])lication  and  decision  data  fora 
declared  disa.ster.  as  set  forth  in  this 
Agreement. 

H.  Legal  Authority 

.SBA’s  legal  authority  for  undertaking 
its  disa.ster  loan  program  without 
dujilicating  benefits  is  contained  in 
section  7(b)(1)  of  the  Small  Business  Act 
(15  LJ.S.C.  83(i(b)(l).  DH.S/FEMA’s  legal 
authority  for  ensuring  non  duplication 
of  benefits  is  contained  in  §  312(a)  of  the 
Robert  'L.  .Stafford  Di.saster  Relief  and 
Enua'gency  A.ssistance  Act  (42  U..S.C. 
5155).  .SBA  is  allowed  to  share 
information  with  DH.S/FEMA  jnirsuant 
to  routine  uses  (f)  and  (g)  of  .SBA-()20 
Disastc!!'  Loan  (iase  Files  sv.stem  of 
records,  74  FR  14911  (April  1, 2009). 
DH.S/FEMA  is  allowed  to  share 
information  with  .SBA  j)ur.snant  to 
routine  uses  H.l.  and  R.  of  DH.S/FEMA 
008-Di.sa.ster  R(!covery  Assi.stance  Fihis 
system  of  records.  74  FR  48703 
(.Se])tember  24,  2009).  The  Computer 
Matching  and  Privacy  Protection  Act  of 
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1‘mH  (rul).  L.  lOO-riOIi).  as  aimmdod.  (5  ( 

D.S.C.  5r>2a(()HiO)  I’stablishiis  - 

nrof.cdural  r(uiuir(nnonts  tor  agoncios  to 
follow  whon  ongaging  in  coininitor-  i 

inatc.hing  activities. 

III.  lustilication  and  Kxpected  Results 
A.  Iiistification 

It  is  the  policy  of  both  SBA  and  DflS/ 
FKMA  that  the  agencies  will  not  provide 
disaster  assistance  or  loan  hinds  to 
imlividuals  or  businesses  that  have 
alreadv  received  benefits  troni  another 
source  for  the  same  disaster.  One  way  to 
accomplish  this  objective  is  to  conduct 
a  computer-matching  iirogram  between 
the  agenc.ies  and  compare  the  data  ot 
individuals,  businesses,  or  odier  entities 
that  mav  have  received  duplicative  aid 
for  a  specific  disaster  from  SBA  and 
DHS/FEMA. 

It  is  also  recognized  that  the  programs 
covered  by  this  Agreement  are  part  ol  a 
Government-wide  initiative.  Executive 
Order:  12411  hniiroving  Assistance  tor 
Disaster  Victims  (August  29.  200b).  1  his 
order  mamlates  DHS/FEMA  to  identify 
and  prevent  duplication  of  henelits 
received  by  individuals,  husinesses.  or 
other  entities  for  the  same  disaster.  1  hat 
initiative  and  this  matching  program  are 
i;onsistent  with  Office  of  Management 
and  Budget  (OMB)  guidance  on 
interpreting  the  jirovisions  ol  the 
Comiuiter  Matching  and  PiivacA 
Protection  Act  of  10»H.  54  l‘R 
()une  10.  1089);  and  OMB  ('.ircular  A- 
120.  Appendix  1.  “Federal  Agency 
Kesjionsihilities  for  Maintaining 
Records  about  Individuals.” 


example.  DHS/FEMA  received 
2.100.284  registrations  in  response  to 
hurricanes  Katrina  and  Rita.  <md 
referred  (i7.022  of  those  registrations  to 
SBA  as  potential  duplicates.  Excluding 
the  Katrina  and  Rita  disasters.  DHS/ 
1<EMA  receivetl  7.070.0()8  registrations 
from  l‘)08-2000.  and  referred  12.800 
potential  duplicates  to  SBA.  The  data 
illustrates  that  the  numher  ol  possible 
duplicates  while  tyjiically  a  low 
percentage  of  total  registrations,  could 
rise  or  fall  ha.sed  on  a  change  in  the 
volume  of  referrals.  The  data  suggests 
that  the  expected  results  ol  the  maU.h 
are  difficult  to  (piantify  precisely  due  to 
the  unpredictable  nature  of  disa.sters. 

IV.  Records  Description 

/\.  Svstf^ins  of  Records  and  Estimated 
Ninnhav  of  Uncords  Involved 


B.  Expected  Results 

The  matching  program  is  to  ensure 
that  recijiients  of  SBA  disaster  lonns 
have  not  received  duplicative  benefits 
f;;^r  the  same  disaster  from  DHS/FEMA. 
Bee  arise  both  DHS/FEMA  and  SBA 
collect  the  FEMA  Disaster  ID  numher. 
SBA  and  FEMA  are  able  to  identify 
possible  scenarios  of  duplicate  benefits 
being  issued.  In  ]micessing  applications 
for  a^istance  for  both  DHS/FEMA  and 
.SBA.  there  are  several  scenarios  where 
partial  or  full  duplicate  ajiplications  are 
receivetl.  For  examjile.  a  husband  and 
wife  mav  both  apply  for  assistance,  not 
knowing  the  other  had  done  so:  a 
may  apply  to  both  DHS/FEMA  and  SBA; 
or  svstem  failures  may  abort  a 
registration  while  in  progre.ss  and 
generate  a  duplicate  registration  when 
"he  jierson  returns  to  apjily  again,  to 

Based  on  historical  data.  DHS/FEMA 
and  SBA  anticipate  that  the  computer 
match  will  reveal  instam:es  where  such 
duiilication  results  in  excessive  or 
duplicate  assistance  payments.  For 


DHS/FEMA  accesses  records  from  its  f 

DHS/FEMA  008  Disaster  Recovery  f 

A.ssistance  Files.  74  FR  48702 
(September  24.  2000).  system  of  recorcts  . 

through  its  National  Emergency  , 

Management  Information  System  , 

(NEMIS).  and  matches  them  to  the 
records  that  SBA  provides  from  its 
SBA-020  Disa.ster  Loan  Case  files.  74 
FR  14011  (Ajiril  1. 2000)  .system  ol 
records.  SBA  uses  its  Disaster  Credit 
Management  Svstem  (DC.MS)  to  access 
records  from  its  SBA-020  Disaster  Loan 
Ca.se  Files  svstem  of  records.  74  fR 
14011  (April  1. 2000).  and  match  them 
to  the  records  that  DHS/FEMA  provides 
from  its  DHS/FEMA-008  Disa.ster 
Recoverv  Assistance  Idles  system  ol 
records.' 74  FR  48702  (Seiitemher  24. 
2000).  Under  this  agreement.  DHS/ 

FEMA  and  SBA  exchange  data  for:  (1) 
Initial  registrations.  (2)  to  ipidate  the 
SBA  loan  status,  and  (2)  to  check  lor  a 
duplication  of  benefits. 

1.  For  the  initial  registration  match. 
SBA  is  the  recipient  of  data  from  DHS/ 
FEMA.  DHS/FEMA  will  extract  and 
provide  to  SBA  the  following 
information;  Registration  data, 
including  apjilicant  (personal) 
information;  damaged  jiroperty 
information;  insurance  policy  data; 
nropertv  occupants’  data;  registeied 
vehicles  data;  National  Flood  Insurance 
Reform  Act  of  1094  policy,  claims,  and 
”  payment  data;  and  Hood  zone  map  data. 

2.  For  the  Duplication  of  Benefits 
Match.  SBA  is  the  recipient  of  data  Irom 
DHS/FEMA.  DHS/FEMA  will  extract 
and  provide  to  SBA  the  lollowing 
information  for  the  Automated 
I  Duplication  of  Benelits  Interlace. 

Apjilicant  and  damaged  jiroperty 
1  information;  home  ajijiHcation 
assistance  data;  “other  needs 
assistance”  data;  and  insjiection  data 


and  verification  of  ownershiji  and 

occnjiancy.  ,mic/ 

2.  For  the  Status  Ujidate  match.  DHS/ 
f’EMA  is  the  recijiient  of  data  Irom  SBA. 

SBA  will  extract  and  jirovide  to 
FEMA  jiersonal  information  about  SBA 
ajijilicants;  ajijiHcation  ilata;  loss  to 
iiersonal  jirojierty  data;  loss  mitigation 
data;  SBA  loan  data;  and  SBA  event 
data. 

4.  Estimated  Numher  of  Records 

A  definitive  answer  cannot  he  given 
as  to  how  manv  records  will  he  matched 
as  it  will  dejiend  on  the  numher  ol 
individuals,  husine.sses  or  other  entities 
that  suffer  damage  from  a  declared 
disaster  and  that  ultimately  ajijily  lor 
Federal  disaster  assistance. 

R.  Description  of  the  Match 
1.  DHS/FEMA— SBA  Automated 
Imjiort/Exjiort  Process  for  Initial 
Registrations 

SBA  is  the  recijiient  (i.e.  matching) 

‘  agency.  SBA  will  match  rec.ords  from  its 
SBA-()2()  Disaster  Loan  Case  files 
system  of  records  (Ajiril  1. 2009,  74  FR 
14911)  and  non-disaster  related 
aiiiilic;ations  accessed  via  the  Di.saster 
Credit  Management  System  (DC.MS).  to 
the  records  extracted  and  jirovided  liy 
DHS/F’I^MA  from  its  DHS/Fl'.MA-008 
Disaster  Recovery  Assistance  Files 
”  svstem  of  rec.ords,  74  FR  48702 

(Sejitemher  24,  2000).  DHS/FEMA  will 
'  Jirovide  to  SBA  the  following 

information:  Registration  information, 
including;  ajijilicant  information  and 
FEMA  regi.stration  ID;  damaged  jirojierty 
data:  insurance  policy  data;  jirojierty 
occujiant  data;  vehicle  registration  data; 
National  Flood  Insurance  Program  data; 
and  Flood  Zone  data.  SBA  will  condimt 
‘  the  match  using  the  FEMA  Disaster  ID 
Numher.  FEMA  Registration  ID  Nnmher, 

.  Product  (Home/Business)  and 

Registration  Occujiant  Social  Security 
Niunher  (SSN)  to  create  a  New  Pre- 
Ajijilioation.  The  records  SBA  receives 
are  deemed  to  he  DHS/FEMA  ajijiheants 
who  are  referred  to  SBA  for 
loan  assistance.  C:ontrols  on  the  DHS/ 
FEMA  export  of  data  should  ensure  tliat 
SBA  only  receives  iiniijue  and  valid 
referral  records. 

lid  When  SBA  matches  its  records  to 
ata.  jjKise  jirovided  by  D1 IS/FEM  A,  two 
tvjies  of  matches  are  possible:  a  full 
rom  match  and  a  jiartial  match.  A  lul  match 
t  exi.sts  when  an  SBA  rei:ord  matches  a 
D1 IS/FEMA  record  on  each  of  the 
following  data  fields:  FFiMA  Disaster  ID 
Numher.  FEMA  Registration  ID  Nnmher. 
Product  (Home/Biisiness).  and 
Registration  Occujiant  (SSN).  A  jiartial 
match  exists  when  an  SBA  record 
la  matches  a  DHS/FEMA  record  on  one  or 
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mon;,  hut  not  all,  oi  tlu;  data  fields  listed 
above.  If  either  a  full  or  ])arlial  match  is 
found  during  this  ])ro(;ess,  the  record  is 
placed  in  a  se])arate  c|ueue  lor  manual 
examination,  inve.stigation,  and 
resolution.  Non-matched  records,  tho.se 
for  which  no  SBA  registratit)n  is  found 
for  a  given  DHS/FEMA  registration,  are 
placed  into  the  regular  SBA  Bre- 
Application  Queue. 

2.  DUS/FEMA-SBA  Du])lication  of 
Benefits  Automated  Matcdi  Broce.ss 

Both  DHS/FFMA  and  SBA  will  act  as 
the  recipient  (i.e.  matching)  agency. 

SBA  will  extract  and  provide  to  DHS/ 
FEMA  data  from  its  SBA-020  Disaster 
Loan  Case  File  system  of  records,  74  FR 
1491 1  (April  1 , 2009),  acc:essed  via  the 
D('MS.  DHS/FEMA  will  match  the  data 
SBA  provides  to  records  in  its  DHS/ 
FEMA-OOH  Disaster  Recovery 
Assistance  Files  .system  of  records.  74 
FR  48703  (Septeniher  24.  2009), 
a(;c:essed  via  NEMIS,  via  the  FEMA 
Registration  ID  Number.  SBA  will  issue 
a  data  c:all  to  FF]MA  recpiesting  that 
F'EMA  niturn  any  records  in  NEMIS  for 
which  a  match  was  found.  For  each 
match  found,  F’EMA  sends  all  of  its 
applicant  information  to  SBA  so  that 
SBA  may  match  these  records  with  its 
registrant  data  in  the  DCMS.  SBA’s 
DC.MS  manual  process  triggers  an 
automated  interface  to  cpiery  NEMIS 
using  the  FEMA  Regi.stration  ID  Number 
as  the  unique  identifier.  DHS/F’EMA 
will  return  the  fields  described  below 
for  the  matching  DHS/FEMA  record,  if 
any,  and  no  result  when  the  FEMA 
Registration  ID  Number  is  not  matclmd. 
DHS/FEMA  will  ])rovide  the  FEMA 
Disaster  Number;  FEMA  Registration 
Identifier;  Applicant  and  if  aiiplicahle. 
Co-applicant  name;  damaged  dwelling 
address,  Rhone  Number.  SSN,  Damaged 
Property  data,  contact  address  (if 
different  from  damaged  dwelling 
address).  National  F'lood  Insurance 
Reform  Act  data.  Flood  Zone  data, 

FEMA  Housing  Assistance  and  other 
Assistance  data.  Program.  Award  Level, 
Eligibility,  and  Api)roval  or  Rejei:tion 
data.  SBA  will  then  ])roceed  with  its 
dui)lication  of  benefits  determination. 

3.  DHS/FEMA-SBA  Status  Update 
Automated  Match  Process 

DHS/FEMA  will  act  as  the  recijnent 
(i.e.  matching)  agency.  DHS/FliMA  will 
match  records  from  its  DHS/FEMA-()()8 
Disaster  Recovery  Assistance  Files 
system  of  records.  74  F’R  48783 
(Sei)temher  24.  2009),  to  the  rec()rds 
extracted  and  provided  by  SBA  from  its 
SBA-020  Disaster  Loan  Case  File  system 
of  records.  74  FR  14911  (April  1, 2009). 
The  purpose  of  this  jirocess  is  to  update 
DHS/F"EMA  applicant  information  with 


the  status  of  SBA  loan  determinations 
for  said  regi.st rants.  The  records 
providcid  by  SBA  will  he  automatically 
import(!d  into  NEMIS  to  iqjdate  the 
status  of  existing  aijplicant  records.  The 
records  DHS/F’EMA  receivcis  from  SBA 
are  deemed  to  he  DHS/FEMA  applicants 
who  were  rcderred  to  SBA  for  disaster 
loan  assistance.  Controls  on  the  SBA 
exjjort  of  ilata  should  ensure  that  DHS/ 
FEMA  only  receives  unitiue  and  valid 
referral  records. 

SBA  will  jji'ovide  to  DHS/F'EMA  the 
following  information:  Personal 
information  about  SBA  ap|)licants: 
application  data;  loss  to  personal 
property  data;  loss  mitigation  data:  SBA 
loan  data;  and  SBA  event  data.  DHS/ 

FEMA  will  conduct  the  match  using 
FEMA  Disa.ster  Number,  and  FEMA 
Registration  ID  Number.  I^oan  data  for 
matched  records  will  he  recorded  and 
displayed  in  NEMIS.  Loan  data  will  also 
he  run  through  NEMIS  business  rules; 
potentially  duplicative  categories  of 
assi.stance  are  sent  to  the  National 
l^rocessing  Scirvice  Centers  Program 
Review  process  for  manual  evaluation  of 
any  diijilication  of  benefits. 

C.  ProjectHci  Stalling  and  CAnnplation 
Da  las 

This  Agreement  will  take  effect  40 
days  from  the  date  co])i(is  of  this  signed 
Agreement  are  sent  to  both  Houses  of 
Congress  or  30  days  from  tlui  date  the 
Computer  Matching  Notice  is  published 
in  the  Federal  Register,  whichever  is 
later,  deijending  on  whether  comments 
an;  receiviul  which  would  nisidt  in  a 
contrary  determination  (Commencement 
Date).  SBA  is  the  agency  that  will: 

1.  Transmit  this  Agreement  to 
Congress. 

2.  Notify  OMB. 

3.  Publish  the  Computer  Matching 
Notice  in  the  Federal  Register. 

4.  Address  jjuhlic  comments  that  may 
result  from  })uhlication  in  the  Federal 
Register. 

Matches  under  this  ])rogram  will  he 
conducted  for  every  Presidential 
disaster  declaration. 

V.  Notice  Procedures 

A.  DHS/FEMA  liacipiants 

FEMA  Form  009-0-1  “Ai)phcation/ 
Registration  for  Disa.ster  Assistance  , 
Form  009-0-3  “D(K:laration  and 
Release”  (Both  included  in  OMB  ICR 
No.  l()80-0002),  and  various  other 
forms  used  tor  financial  assistance 
benefits  immediately  following  a 
declared  di.saster,  use  a  Privacy  Act 
statement,  see  5  U.S.C.  §  .‘j52a(e)(3).  to 
provide  notice  to  a])})lic:ants  regarding 
the  use  of  their  information.  Tin?  Privacy 
Act  statements  jjrovide  notice  of 


computer  matching  or  the  sharing  of 
their  records  consistent  with  this 
Agreement.  The  Privacy  Act  statement 
is  read  to  call  center  apidicants  and  is 
displavcxl  and  agreed  to  by  Internet 
applicants.  Also.  FEMA  Form  009-9-3 
recjiiires  the  applicant’s  signatuiH!  in 
order  to  receive  financial  assistance. 
Additionally.  FEMA/DHS  gives  public 
notice  via  its  Di.saster  Assistance 
Improvement  Program  Privacy  lmi)act 
Asse.ssment  and  in  DHS/F'EMA-008 
Disastiir  Recovery  Assistanc:e  Files 
System  of  Records.  74  FR  48783 
(September  24,  2009). 

n.  SBA  Uecipiants 

SBA  Forms  5  ‘‘Disaster  Business  Loan 
Application”,  5C  “Disaster  Home  Loan 
Application”  and  the  Electronic  Loan 
Api)hcation  (ELA)  will  include  notice  to 
all  applicants  that  in  the  event  of 
dui)hcation  of  benefits  from  DFIS/F’EMA 
or  anv  other  source,  the  Agency  may 
verify  eligibility  through  a  computer 
matching  program  with  another  huleral 
or  state  agency  and  reduc:e  the  amount 
of  the  applicant's  loan.  All  applicants 
will  he  retpiired  to  acknowledge  that 
they  have  received  this  notification. 
Additionally,  SBA/DCMS  gives  public 
notice  via  its  Privacy  Impact 
Ass(!ssment  and  SBA— 020  Disaster  Loan 
(iase  File  system  of  records.  74  FR 
14911  (April  1, 2009). 

VI.  Verification  Procedure 

A.  DUS/FEMA-SBA  Antoinaiad  Impart/ 
Export  Prncass  for  Initial  Bagistrations 

The  matching  program  for  the  initial 
contact  information  for  individuals  and 
husimis.ses  will  he  accomj)lished  by 
maj)ping  appht:ant  data  for  DHS/FEMA 
fields  described  earlier  to  the  DUMS 
aiiplication  data  fields.  During  the 
automated  imjiort  process,  a  computer 
match  is  jierformed  against  existing 
DCMS  applications  as  described  in  the 
Section.  IV,  1.  FEMA’s  .svstem  of  rei:ords 
for  the  data  is  DHS/FEMA-008  Disaster 
Rec:overv  Assistance  Files  system  of 
records.' 74  FR  48783  (September  24. 
2009). 

If  the  registrant’s  data  does  not  match 
an  existing  j)re-apphcation  or 
application  in  the  SBA’s  DCMS,  then 
the  registrant’s  data  will  he  inserted  into 
the  DCMS  to  create  a  new  j)re- 
Api)hcation.  An  SBA  apjjlication  for 
disaster  assi.stance  may  he  mailed  to  the 
registrant.  If  the  registrant’s  data  does 
match  an  existing  pre-application  or 
application  in  SBA’s  IXiMS,  it  indicates 
that  there  may  he  an  existing  pre- 
application/application  for  the 
ai)i)hcant  in  the  DCMS.  The  system  will 
insert  the  record  within  the  SBA’s 
DCMS  hut  will  identify  it  as  a  ijotential 
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(luj)li(:ate.  Tliis  will  lx;  further  reviewed 
by  SBA  employees  to  determine 
whether  the  data  reported  hy  the  DHS/ 
FI']MA  a|)plicant  is  a  duplicate  of 
previously  suhmitted  registration 
information.  Duplicate  pre-apj)licalions 
or  applications  will  not  Ih;  processed. 

If.  DUS/n-MASBA  Duplication  of 
Ihuicfits  Autonuitcd  Mutch  Process 

The  matching  program  is  to  ensure 
that  recipi(*nts  of  .SBA  disaster  loans 
have  not  received  duplicative  henelits 
for  the  same  disaster  from  DlhS/f'EMA. 
This  will  he  accomplished  hv  matching 
the  DHS/FEMA  Registration  lD  Numher. 
If  the  data  matches.  .sj)ecific  to  the 
application  or  ap])roved  loan,  the  dollar 
values  for  the  henelits  i.ssued  hy  DH.S/ 
FEMA  may  reduce  the  eligible  amount 
of  the  disaster  loan  or  may  cau.se  .SBA 
loan  j)roceeds  to  he  n.sed  to  rej)av  the 
grant  program  in  the  amount  of  the 
duplicated  assi.stance. 

DH.S/FEMA  and  .SBA  an;  responsible 
for  verifying  the  submissions  of  data 
used  during  each  r(!sj)ective  benefit 
jH'ocess  and  for  resolving  any 
discrei)ancies  or  inconsistencies  on  an 
individual  basis.  Authorized  us(;rs  of 
both  the  DCMS  and  NEMIS  will  not 
make  a  final  decision  to  reduce  hemefits 
of  any  financial  assistance  to  an 
applicant  or  take  other  adverse  action 
against  such  a|)])licant  as  the  result  of 
information  jirodnced  hv  this  matching 
jirogram  until  an  employee  of  the 
agency  taking  such  action  has 
independently  verified  such 
information. 

The  matching  program  for  duplication 
of  benefits  will  he  executed  as  jiart  of 
loan  processing  and  jirior  to  each 
di.shursement  on  an  approved  SBA 
disaster  loan.  Any  match  indicating  that 
there  is  a  possible  duplicated  benefit 
will  he  further  reviewed  hv  an  .SBA 
employee  to  determine  whether  the 
FliiMA  grant  monies  reported  hv  the 
ajiplicant  or  borrower  are  correct  and 
matches  the  data  reported  hv  DIES/ 
I’ltiMA.  If  there  is  a  dujilication  of 
henehts,  the  amount  of  the  .SBA  disa.ster 
loan  will  he  reduced  accordingly  after 
jiroviding  applicant  with  written  notice 
of  the  changes,  hy  jirocessing  a  loan 
modification  to  recluce  the  loan  amount 
or,  where  ajiprojiriate,  hy  using  the  .SBA 
loan  proceeds  to  rejiay  the  FEMA  grant 
program. 

VII.  Disposition  of  Matched  Items 

After  a  computer  match  has  heen 
performed,  records  of  applicants  that  are 
not  identified  as  being  a  reci])ient  of 
both  Dll.S/FEMA  and  .SBA  benefits  will 
he  eliminated  from  DCiM.S  and 
destroyed.  Other  identifiahle  records 
that  may  lx;  c:reated  hy  .SBA  or  D1  l.S/ 


f’EMA  during  the  ccxirse  of  the 
matching  program  will  he  destroyed  as 
soon  as  they  have  served  the  matching 
program’s  ]mrpose,  and  under  any  legal 
retention  re(]uirements  e.stahlished  in 
conjunction  with  the  National  Archiviss 
ami  R(x:ord.s  Administration  or  other 
anthoritv.  D(!struction  will  he  hy 
shredding,  burning  or  electronic 
erasiin;,  as  appropriate. 

Neither  SBA  nor  DHS/El-MA  will 
create  a  separate  permanent  file 
consi.sting  of  information  resulting  from 
the  specific  matching  i)rograms  covexed 
hy  this  Agreement  tixeept  as  necessary 
to  monitor  the  results  of  the  matching 
program.  Information  generat(xl  through 
the  matches  will  he  de.stroyed  as  .soon 
as  follow-up  iJroce.ssing  from  the 
matches  has  heen  comj)leted  unless  the 
information  is  nxiuired  to  he  preserved 
hy  the  evidentiary  process. 

VIII.  Security  Procedures 

SBA  and  DHS/FEMA  agree  to  the 
following  information  .security 
pr(x:edures: 

A.  Administrative.  The  privacy  of  the 
subject  individuals  will  he  protected  hy 
strict  adherence  to  the  j)rovision.s  of  the 
Privacy  Act  of  l‘)74  (.5  U.S.C.  .552a). 

SBA  ami  DHS/FEMA  agree  that  data 
exchange  and  anv  records  cnxited 
during  the  course  of  this  matching 
])rogram  will  he  maintained  and 
sahiguarded  hy  each  agency  in  such  a 
manner  as  to  restrict  acce.ss  to  only 
those  individuals,  including  contractors, 
who  have  a  legitimate  need  to  see  them 
in  order  to  accompli.sh  the  matching 
j)rogram’s  purpose.  Persons  with 
authorized  acce.ss  to  the  inft)rmation 
will  he  made  aware  of  their 
responsibilities  pursuant  to  this 
Agreenumt . 

li.  Technical.  DH.S/FEMA  will 
transmit  the  data  (specifiexl  in  this 
Agreement)  to  .SBA  via  the  following 
process: 

1.  .SBA  will  jmll  application  data  from 
FEMA  Disaster  A.ssistance  Center  (DAC) 
via  a  weh  .services  based  .Simj)le  Object 
Access  Prot(x;ol,  Extensible  Marku]) 
Language/Hypertext  Transfer  Protocol 
.Secure  recjue.st.  The  data  will  he  used  to 
create  applications  inside  the  Disa.ster 
Credit  Management  .System.  For  each 
record,  a  NElM-compliant  res])onse  will 
he  .sent  hack  to  FEMA  DACi  indicating 
sncce.ss  or  failure  for  the  transfer  of  data. 

The  SBA/DCMS  to  DH.S/FEMA  DAC 
export  of  referral  data  (specified  in  this 
Agreement)  will  occur  via  a 
weh.Services  based  .Sim])le  Object 
Access  Protocol.  Extensible  Markiijj 
Eangnage/Hypertext  Transfer  Protocol 
.Sec:ure  recpie.st. 

The  DHS/FEMA  Dui)lication  of 
Benefits  Interface  will  he  initiated  from 


the  DCMS  to  the  DH.S/FEMA  NEMIS 
through  a  secured  Virtual  Private 
Network  tunnel.  o])en  only  to  .SBA 
domain  Internet  Protocol  addres.ses.  The 
results  of  the  (pierv  are  returned  to  the 
DtiM.S  in  real-time  and  ])opulated  in  the 
DfiM.S  for  delegated  .SBA  staff  to  use  in 
the  determination  of  duplication  of 
benefits. 

C.  Physical.  SBA  and  DHS/FEMA 
agree  to  maintain  all  automated 
matching  records  in  a  secured  computer 
environment  that  includes  the  use  of 
authorized  access  codcis  (passwords)  to 
restrict  access.  Those  records  will  he 
maintained  under  conditions  that 
restrict  acce.ss  to  jjersons  who  need 
them  in  connection  with  official  duties 
related  to  the  matching  pr(x:ess. 

D.  On-Site  Inspections.  SBA  and  D1  l.S/ 
FEMA  may  make  on-site  insi)ections  of 
the  other  agency’s  recordkeeping  and 
security  jiractices,  or  make  provisions 
heyoml  those  in  this  Agreement  to 
ensure  adecpiate  .safeguarding  of  records 
exchanged. 

IX.  Records  Usage,  Duplication  and 
Red  i  sc;  I  os  u  re  Rest  r  i  c ;l  io  ns 

.SBA  and  DH.S/FEMA  agree  to  the 
following  restrictions  on  use. 
duplication,  and  disclosure;  of 
information  iurnish(;d  hy  the  other 
agency. 

A.  Records  obtained  lor  this  matching 
])rogram  or  t:reated  hv  the  match  will 
not  he  disclosed  outside  the  agency 
except  as  may  he  essential  to  conduct 
the  matching  program,  or  as  may  he 
recpiired  by  law.  Each  agency  will 
obtain  the  written  ])ermi.ssion  of  the 
other  agency  before  making  such 
disclosure.  .See  routine  u.ses  in  DH.S/ 
FEMA-OOH  Disaster  Recovery 
A.ssistance  Files  system  of  records,  74 
FR  4«7(j3  (September  24,  2009)  and 
.SBA-020  Di.saster  Loan  Case  File  sv.stem 
of  records,  74  FR  14911  (Anril  1,  2009). 

B.  Records  obtained  for  this  matching 
|)rogram  or  c;reated  by  the  match  will 
ix)t  he  disseminated  within  the  agency 
excej)t  on  a  need-to-know  basis,  nor  will 
they  he  n.sed  for  any  pnrpo.se  other  than 
that  expressly  described  in  this 
Agreement.  Information  concerning 
“non-matching"  individuals,  businesses 
or  other  entities  will  not  he  n.sed  or 
disclo.sed  hv  either  agency  for  anv 

))u  rpo.se. 

(i.  Data  or  information  exchanged  will 
not  he  du|)licated  unless  (;.ssential  to  the 
conduct  of  the  matching  program.  All 
sti])ulation.s  in  this  Agreement  will 
aj)j)ly  to  any  dn])lication. 

D.  If  r(;(]uired  to  disi:lose  the.se  records 
to  a  state  or  local  agency  or  to  a 
government  contractor  in  order  to 
accomj)li.sh  the  matching  jirogram’s 
purpo.se,  each  agency  will  obtain  the 
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written  agreement  of  that  eiititv  to  al)ide 
by  the  terms  of  this  Agreement. 

E.  Eacli  agency  will  keep  an 
accounting  of  clisclosiin;  of  an 
iiulividnal’s  record  as  recjinrecl  hv  5 
IJ..S.C.  .5.52a(c)  of  tin;  Privacy  Act  and 
will  make  the  accounting  available  njion 
nujiiest  hv  the  individual  or  other 
ag(mcy. 

X.  Recorcls  Accuracy  Assessments 

DIIS/FEMA  and  SBA  attest  that  the 

(|uality  of  the  specific  records  to  he;  n.sed 
in  this  matching  ])rogram  is  asse.ssed  to 
he  at  least  99%  accurate.  The  po.ssihility 
of  any  erroneous  match  is  extremelv 
small. 

In  order  to  apply  for  assistance  online 
via  the  DAC  ])ortal.  an  a])plicant’s  name, 
address,  SSN,  and  date  of  birth  are  .sent 
to  a  commercial  database  provider  to 
]K;rform  identity  verification.  The 
identity  verification  ensures  that  a 
])er.son  exists  with  the  provided 
credentials.  In  the  rare  instances  where 
the  applicant’s  identity  is  not  verified 
oidine  or  the  ajjplicant  chooses,  the 
applicants  must  call  one  of  the  DHS/ 
Fl'iMA  call  centers  to  com])lete  the 
registrations.  The  iihmtitv  verification 
process  is  performed  again.  Dej)ending 
on  rare  circumstances,  an  a])])licant  is 
allowed  to  register  using  an  artificial 
.S.SN.  Applicants  must  u|)date  their  SSN 
and  pass  the  ideidity  verification  to 
obtain  a.ssi.stance. 

XI.  (Comptroller  (ieneral  Access 

The  ])arties  authorize  the  (Comptroller 
(Ceneral  of  the  United  .States,  uj)on 
nninest,  to  have  access  to  all  .S13A  and 
DILS/FEMA  records  necessary  to 
monitor  or  verify  com])liance  with  this 
matching  agreement.  This  matching 
agreement  also  authorizes  the 
Comjjtroller  General  to  inspect  any 
records  n.sed  in  the  matching  process 
that  are  covered  by  this  matching 
agreement  pursuant  to  31  II..S.CC.  717 
and  .5  U.S.C.  .5.52a(l))(10). 

XII.  Duration  of  Agreement 

The  Agrecnnent  may  he  nmewed. 
terminated  or  modified  as  follows: 

A.  Uenewal  or  Teimination.  This 
Agreement  will  become  effective  in 
accordance  with  the  terms  set  forth  in 
])aragraph  IV. (C  and  will  remain  in  effect 
for  18  months  from  the  commencement 
date.  At  the  end  of  this  period,  this 
Agixiement  may  he;  renewed  for  a  period 
of  np  to  one  additional  year  if  the  Data 
Integrity  Board  of  each  agency 
det(!rniines  within  three  months  before 
the  ex])iration  date  of  this  Agreement 
that  the  program  has  been  conducted  in 
accordance  with  this  Agreement  and 
will  continue  to  be  conducted  without 
change.  Either  agency  not  wi.shing  to 


renew  this  Agreement  should  notify  the 
other  in  writing  of  its  intention  not  to 
renew  at  l(!a.st  thnu;  months  before  the 
ex])iration  date  of  this  Agreement, 
liither  agency  wi.shing  to  terminate  this 
Agreement  before  its  exj)iration  date 
should  notify  the  other  in  writing  of  its 
wish  to  terminate  and  the  desired  date 
of  termination. 

li.  Modification  of  the  Agreement. 

This  Agreement  may  In;  modilnul  at  any 
time  in  writing  if  the  written 
modification  conforms  to  the 
reciuirements  of  the  Privacy  Act  and 
receives  a|)proval  by  the  jjarticipant 
agency  Data  Integrity  Boards. 

XIII.  Reimbursement  of  Matching  (iosts 

.SBA  and  DMS/FEMA  will  hear  their 
own  costs  for  this  program. 

XIV.  Data  Integrity  Board  Review/ 
Approval 

.SBA  and  DUS/FEMA’s  Data  Integrity 
Boards  will  review  and  approve  this 
Agreement  prior  to  the  implementation 
of  this  matching  program.  Di.sap])roval 
by  either  Data  Integrity  Board  may  he 
appealed  in  accordance  with  the 
provisions  of  the  Gomjniter  Matching 
and  Privacy  Protection  Act  of  lt)88.  as 
ameiuhxl.  Further,  tin;  Data  Integrity 
Boards  will  i)erform  an  annual  review  of 
this  matching  program.  .SBA  and  DIES/ 
FEMA  agree  to  notify  the  Ghairs  of  each 
Data  Integrity  Board  of  anv  changes  to 
or  termination  of  this  Agreement. 

XV.  Points  of  (Contacts  and  Approvals 

For  general  information  ])lea.se 
contact:  Eric  M.  Leckey  (2()2-212-51()()). 
Privac:y  Officer.  Federal  Emergency 
Management  Agency,  Department  of 
Homeland  .Security;  and  Ja’Nelle  DeVore 
(202-20.5-71 03).  Ghief  Information 
Security  Officer,  Office  of  the  (ihief 
Information  Officer,  .Small  Business 
Administration. 

Eric  Won, 

Chief  Infonmtlion  Officer. 
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DEPARTMENT  OF  STATE 
[Public  Notice  8158] 

Culturally  Significant  Objects  Imported 
for  Exhibition  Determinations: 

“Chagall:  Beyond  Color” 

SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  ve.sted  in  me  hv  the  Act  of 
October  19,  199.5  (79  .Stat.  985;  22  II.S.G. 
24.59),  Executive  Order  12047  of  March 
27,  1978,  the  Foreign  Affairs  Reform  and 
Restructuring  Act  of  1998  (112  Stat. 


2081,  et  seq.;  22  U..S.G.  0501  note,  et 
seq.).  Delegation  of  Authority  No.  234  of 
October  1,  1999,  and  Delegation  of 
Authority  No.  230-3  of  August  28,  2000 
(and.  as  a])pro|)riate.  Delegation  of 
Authority  No.  257  of  April  15,  2003),  1 
hereby  determine  that  the  objects  to  he 
included  in  the  exhibition  “(ihagall: 
Beyond  (iolor,”  im})orted  from  abroad 
for  temporary  exhibition  within  the 
United  .States,  are  of  cultural 
significance.  'I'he  objects  are  imported 
])nrsuant  to  loan  agreements  with  the 
foreign  owners  or  custodians.  I  also 
determine  that  the  exhibition  or  display 
of  the  exhibit  objects  at  the  Dallas 
Museum  of  Art.  Dallas,  Texas,  from  on 
or  about  February  17,  2013,  until  on  or 
about  May  20,  2013,  and  at  possible 
additional  exhibitions  or  venues  yet  to 
he  determined,  is  in  the  national 
intere.st.  1  have  ordered  that  Public 
Notice  of  these  Determinations  he 
published  in  the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  including  a  list  of 
the  exhibit  objects,  contact  Paul  VV. 
Manning,  Attorney-Adviser,  Office  of 
the  Legal  Adviser,  U..S.  Department  of 
.State  (telephone:  202-032-0405)).  'I’he 
mailing  address  is  U..S.  Departnnmt  of 
.State,  .SA-.5,  L/PD,  Fifth  Floor  (Suite 
51103),  Washington.  DG  20522-0.505. 

l)iit(Hl:  lainiarv  14.  2013. 

).  Adam  Ereli, 

Principal  Depniv  Assistant  Secretary.  Bnrean 
of  Edncatinna!  and  Cnitnral  Affairs. 
Department  of  State. 
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DEPARTMENT  OF  STATE 

[Public  Notice  8159] 

Culturally  Significant  Objects  Imported 
for  Exhibition  Determinations:  “Nicolai 
Fechin” 

AGENCY:  Department  of  State. 

ACTION:  Notice,  correction. 

SUMMARY:  On  April  4,  2012,  notice  was 
published  on  i)age  20470  of  the  Federal 
Register  (volume  77,  mnnher  05)  of 
determinations  made  by  the  Department 
of  .State  jjertaining  to  the  exhibition 
“Nicolai  Imchin.”  'Fhe  referenced  notice 
is  corrected  here  to  include  additional 
objects  as  jiart  of  the  exhibition.  Notice 
is  hereby  given  of  the  following 
d(;terminalions:  Piirsnant  to  the 
authoritv  ve.sted  in  me  hv  the  Act  of 
October  ! 9,  15)05  (75)  Stat.  985;  22  II.S.G. 
2459).  Executive  Order  12047  of  March 
27,  15)78,  the  Foreign  Affairs  Reform  and 
Re.strncturing  Act  of  195)8  (112  Stat. 
2081.  et  seq.:  22  U.S.G.  0501  note,  et 
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s(U}.),  Delegation  ol  Authority  No.  234  of 
October  1,  1995).  and  Dcilegation  of 
Authority  No.  23(i-3  of  August  28.  2000 
(and.  as  aj)j)ro])riate.  Delegation  of 
Authority  No.  2.'>7  of  April  l.'j,  2003).  1 
henihy  deteruiiue  that  the  additional 
ohj(H:t.s  to  h(!  incliubul  in  the  exhibition 
“Nicolai  Fechin.”  imported  from  abroad 
for  temporary  exhibition  within  the 
llnit(!d  .States,  are  of  cultural 
significance.  The  additional  ohjei'.ts  an; 
import(;d  pursuant  to  loan  agreements 
with  the  foreign  owners  or  custodians. 

I  also  determine  that  the  exhibition  or 
di.sj)lay  of  the  additional  exhibit  objects 
at  the  Frye  Art  Mu.seum.  .Seattle. 
Washington,  from  on  or  about  F(;hruary 
9.  2013.  until  on  or  about  May  10.  2013. 
and  at  |)ossihle  additional  exhibitions  or 
venues  yet  to  he  determined,  is  in  the 
national  interest.  1  have  ordered  that 
Public  Notice  of  these;  D(;terminations 
hi;  published  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
furth(;r  information,  including  a  list  of 
the  additional  objects,  contact  Paul  \V. 
Manning.  Attorney-Advi.ser.  Office  of 
the  Legal  Adviser,  IJ..S.  De|)artment  of 
.State  (telephone:  202-032-0405)).  The 
mailing  address  is  IJ..S.  D(;|)artment  of 
.State,  .SA-.'),  L/PD.  Fifth  Floor  (.Suite 
01103).  Washington.  DC  20.022-050.0. 

I)iit(;(l;  laiuiiirv  10.  2013. 

|.  Adatn  Kreli, 

Princifuii  Ih-pulv  AssislanI  Sacmlarv.  liiiradii 
(>1  luhicdlional  (ind  (Uilliirdl  Alfairs. 
Ddpdrtnidnt  of  Staid. 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Notice  of  Funding  Availability  for  the 
Small  Business  Transportation 
Resource  Center  Program 

AGENCY:  Dejiartment  of  Transportation 
(DOT).  Office;  of  the  .Secr(;tary  of 
Transportation  (O.ST).  Office  of  .Small 
and  Disadvantag(;d  Business  Utilization 
(OSDBU). 

ACTION:  Notice  of  Funding  Availahilitv. 

SUMMARY:  The;  Department  of 
Transj)ortation  (DOT).  Office  of  the 
.S(;cretary  (O.ST).  Office  of  .Small  and 
Disadvantaged  Business  Utilization 
(O.SDBU)  announces  the  opportunitv 
for:  (1)  Business  center(;d  community- 
based  organizations:  (2)  transportation- 
related  trade  as.sociations:  (3)  colleges 
and  universities;  (4)  ce)mmunity 
colleges:  or  (5)  chamhi;rs  of  commerce. 
registen;d  with  the  Internal  Revenue 
.S(;rvice  as  591  (i((i)  or  501  C(3)  tax- 
exempt  organizations,  to  compete  for 


jjarticipation  in  O.SDBU’s  .Small 
Busine.ss  Transportation  Re.sourci; 

Center  (.SBTR(3  program  in  the  .South 
Atlantic  Region. 

O.SDBU  will  enter  into  (iooperative 
Agreements  with  these;  organizations  to 
jirovide  outreach  to  the  small  business 
community  in  their  designated  region 
and  provide  financial  and  technical 
a.ssi.stance.  business  training  programs, 
business  as.sessment,  management 
training,  coun.seling,  marketing  and 
outreach,  and  the  dissemination  of 
information,  to  encourage  and  assist 
small  husine.s.ses  to  become  better 
prepar(;d  to  compete  for.  obtain,  and 
manage  DOT  funded  transportation- 
related  contracts  and  subcontracts  at  the 
federal,  state  and  local  levels. 

'rhroughout  this  notice,  the  term  "small 
husine.ss”  will  r(;fer  to:  8(a),  .small 
disadvantageil  businesses  (.SDB). 
di.sadvantaged  husine.ss  enterprises 
(DBF),  women  owned  small  businesses 
(WO.SB),  HuhZone,  service  disabled 
veteran  owned  husines.ses  (.SDVOB),  and 
veteran  own(;d  small  husine.sses 
(YO.SB).  'rhroughout  this  notit:e, 
“transportation-r(;lated"  is  defined  as 
the  maintenance.  r(;hahilitation. 
restructuring,  im|)rovement,  or 
revitalization  of  any  of  the  nation's 
modes  of  transportation. 

riindino  Opportunitv  Nuinhor: 
U.SDOT-6.S'r-O.SDBU'-.SBrRC2()13-l. 

Outdlod  of  luuiurul  Domestic 
Assistance  (OI'DA)  Nninhcr:  20. 5)10 
Assistance  to  .Small  and  Di.sadvantaged 
Busines.ses. 

Type  of  Award:  (iooj)erative 
Agreement. 

Award  Ceilino:  .SI 45,000. 

Award  Floor:  .Si  25.000. 

Program  Authority:  DOT  is  authorized 
under  45)  U.S.Ci.  332(h)(4).  (5)  and  (7)  to 
tlesign  and  carry  out  j)rograms  to  assi.st 
small  disadvantaged  liusine.sses  in 
getting  transportation-related  contracts 
and  subcontracts;  develoj)  supjiort 
mechanisms,  including  management 
and  technical  s(;rvices,  that  will  enable 
small  disadvantaged  businesses  to  take 
advantage  oftho.se  business 
o])])ortunities;  and  to  make 
arrangements  to  carry  out  the  above 
puri)os(;s. 

DATES:  (Complete  Proposals  must  hi; 
el(;ctronically  submitted  to  O.SDBU  via 
email  on  or  before  February  15).  2013 
5:00  p.m.  Eastern  .Standard  Time  (E.ST). 
Proposals  r(;ceived  after  the  deadline 
will  he  con.sider(;d  non-res|)onsive  and 
will  not  he  reviewed.  The  applicant  is 
advised  to  reipiest  delivery  receijit 
notification  foremail  suhmi.ssions.  DOF 
])lans  to  give  notice  of  award  for  the 
competed  region  on  or  h(;fore  March  12. 
2013. 


ADDRESSES;  A])j)lications  must  he 
electronically  submitted  to  O.SDBU  via 
email  at  SBTRCMdot.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  conc(;rning  this 
notice,  contact  Ms.  Patricia  Marlin, 
Program  Analy.st.  U..S.  De])artmenl  of 
Transi)ortalion,  Office  of  .Small  and 
Disadvantagi;d  Business  Utilization, 

1200  N(;w  jersey  Avenue  .SFL,  W50-^()2, 
Washington,  D(;  2055)0.  Tele])hone:  1- 
800-532-1105)  or  email 
fxit  ricia.inartin@dot.gov. 

SUPPLEMENTARY  INFORMATION: 
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Full  Text  of  Announcement 
1.  Introduction 

1.1  Background 

The  Department  of  Transportation 
(DOT)  established  the  Office  of  .Small 
iind  Disadvantaged  Business  Utilization 
(O.SDBU)  in  accordance  with  Public 
Law  9.5-507,  an  amendment  to  the 
.Small  Business  Act  and  the  .Small 
Business  Investment  Act  of  15)58. 

The  mission  of  O.SDBU  at  DOT  is  to 
ensure  that  the  .small  ;md  disadvantaged 
business  policies  and  goals  of  the 
.Secretary  of  Trans]Jortation  are 
develojied  and  imjilemented  in  a  fair, 
efficient  and  effective  manner  to  serve 
small  and  di.sadvantaged  businesses 
throughout  the  country.  The  O.SDBU 
al.so  administers  the  jtrovisions  of  Title 
45),  Section  332,  the  Minority  Resource 
Cienter  (MR(])  which  includes  the  duties 
of  advocacy,  outreach  and  financial 
.services  on  heh.ilf  of  small  and 
disadvantaged  business  and  those 
certified  under  C'.FR  45)  jiarts  23  iind  or 
20  as  Disadvantaged  Business 
Enterpri.ses  (DBF)  and  the  develo])ment 
of  programs  to  encourage,  stimulate, 
Itromole  and  assist  small  husine.sses  to 
liecome  better  jirepared  to  compete  for, 
obtain  and  manage  transportation- 
n;lated  contracts  and  .subcontracts. 


OSnn/^^tf  I^ivision  of 

nSDBlJ.  throuoh  the  SB'l'RC  program 

fillows  OSDBIJ  to  partner  witli  local 
organizations  to  offer  a  comprehensive 
delivery  system  of  business  training, 
ochnical  assistance  and  dissemination 
information,  taroeted  towards  small 
nisiness  transportation  enterprises  in 
their  regions. 

Pro^raii)  Description  and  Cknds 
The  national  SHTRC  program  ntilizes 
(.ooperative  Agreements  with  chambers 
of  commerce,  trade  associations, 
educational  in.stitiitions  and  hnsine.ss- 
contered  commnnity  based 
organizatioms  to  establish  SHTRCs  to 
provule  husine.ss  training,  technical 
assistance  and  information  to  DOT 
grantees  and  recijiients.  inime 

to  he  «»*»-ontractors.  In  order 

to  I  c  effective  and  .serve  their  target 
I'odionce.  the  SBTRCs  must  he  aOive  in 
tJio  local  transportation  coinmnnitv  in 
Older  to  identity  and  communicate 
opportunities  and  provide  the  retniired 
tochnical  a.ssistance.  SBTRCs  must 
a  ready  have,  or  demonstrate  the  ahilitv 

o.  ostahhsh  vvorking  relaticinships  ^vith 

he  state  and  local  transportation 
agencies  and  technical  a.ssistance 
agoncies  (i.e..  The  IJ.S.  13epartment  of 
(.ommerce  s  Minoritv  Business 
Jovelopment  C.’enters  (MBDCs).  Small 
Business  Develo])ment  Centers  (SBDCs) 
and  I  roenrement  Technical  A.ssistance 
Centers  (BTACs).  Sf;ORR  and  State  DOT 
iighway  supportive  services  contractors 
in  their  region.  Utilizing  the.se 
10  at.o,^iip.s  and  their  own  expertise, 
the  SB  I  RQs  are  involved  in  activities 
such  as  information  dissemination 
small  business  counseling,  and 
technical  assi.stance  with  small 
husmes.ses  currently  doing  business 
with  public  and  private  entities  in  the 
t ran.sportat  i on  i n d u st ry. 

Effective  outreacli  is  critical  to  the 
success  of  the  SBTRC  program.  In  order 

SRTRr  to  he  effective. 

^B  RCs  niu.st  he  familiar  with  DOT’s 
Cporating  Administrations,  its  funding 
soim.es.  and  how  funding  is  awarded  t’o 
IJOI  grantees,  recipients,  contractors 
suhcontractors,  and  its  financial 
a.ssi.stance  jirograms.  SBTRCs  nin.sf  ( 

provide  outreach  to  the  regional  small 
linsiness  transportation  conmiunitv  to 
disse.ninate  information  and  distribute  f 

nO  I-puh  ished  marketing  materials  ‘ 

hS  1 IJ  )  Information.  Bonding  Education  i 
rogram  (BEl^)  information.  SBTR('  r 

brochures  and  literature.  Procurement  a 

1  OK  casts;  C.ontracting  with  DOT  f 

booklets,  Women  and  (hrls  in  ti 

rransportation  Initiative  (WITI)  n 

information,  and  any  other  materials  or 
rosoiirces  that  DOT  or  OSI3BIJ  niav  d 
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d(.\elop  for  this  jmrpose.  To  maximize 
outreach,  the  SBTRC  may  he  called 
upon  to  participate  in  regional  and 
national  conferences  and  seminars 

Quantities  of  DOT  publications  for  on- 

*'iiii‘l  inventory  and  di.s.seniination  at 
(.onferences  and  seminars  will  he 
office  f''oni  the  OS13BU 

I  k  Description  of  Competition 

Thepurpo.se  of  this  Reipiest  For 
.I'oposal  (REP)  is  to  .solicit  propo.sals 
iioiii  tiansiiortation-related  trade 
a.ssociations.  chamhers  of  commerce 
(.omniunity  ha.sed  entities,  colleges  and 
nniversities.  community  colleges,  and 
any  other  (]ualifying  tran.sjiortation- 
rclated  non-profit  organizations  with  the 

ninniT^'  "  P'"'**”-''  'vith 

SBTRC  maintain  an 

It  IS  OSDBlJ’s  intent  to  award  a 
Coojierative  Agreement  to  one 
organization  in  the  South  Atlantic 
Kogion,  from  herein  referred  to  as 
‘region",  in  this  solicitation.  However 
d  warranted,  OSDBU  re.serves  the  '  ’ 
option  to  make  multiple  awards  to 
.selected  partners.  Propo.sals  suhmitted 
lor  a  region  must  contain  a  plan  to 
■service  all  states  listed  in  the  entire 
iiigion.  not  just  the  SBTRC’s  state*  or 
f  '"‘111-  The  region’s 

Mi  I  R(.  lieadejiiarters  must  he 
established  in  one  of  the  designated 
■states  set  forth  below.  Submitted 
proposals  must  akso  contain  justification 
for  the  establishment  of  the  SBTRC 
leadcpiarters  in  a  particular  city  within 
tlie  designated  state. 

S/f  T/?f;  Region  Competed  in  This 
solicitation 

■Smith  Atlantic  Regions  .  Norlli  Ciarolina  i 


Norlli  Ciarolina 
Virginia 
Kentucky 
West  Virginia 


tier  yiiar 

Floor;  .Si 2,5.000  jier 
year 

Cooperative  agreement  awards  hv 

nnr  ""  ‘'"''*vsi.s  of 

[  ns  nnVf  dusine,sses.  and 

D.S  DOl  transportation  dollars  in  each 
region. 

It  is  OSDBlJ’s  intent  to  maximize  the 
benefits  reiieived  by  the  .small  business 

SBTlir 'r  ‘-"'""’‘'"'ty  through  the 
■SB  PRC,.  Funding  may  be  utilized  to 

un  “P 

an  on-site  Executive  Director  up  to  20% 
o  sa  aryp  m 

100 /o  of  a  Pro, ect  Coordinator  . Hilary 

111  us  fringe  benefits,  the  cost  of 

(-(  ■Sts.  and  all  Other  general  and 
administrative  expen.ses.  Selected 
SOTR^mrlnars  will  I,,, 
ovule  in-kind  administrative  siniiiort 

H  TgR™-  "'I'idl 

n.  SBIR(,  will  fund  administrative 
support  costs.  IVeference  will  he  given 
to  jnojio.sals  containing  in-kind 
(:ontrihutions  for  the  Project  Director, 
file  Executive  Director,  the  Project 
-oorduiator.  cost  of  designated  SBTRC 
space,  other  direct  costs,  and  all  other 
goneral  and  administrative  expen.ses. 

I -I  Duration  of  Agreements 

Ilu!  oooperative  agreement  will  he 
awarded  for  a  period  of  12  months  (one 
yoar)  with  options  for  two  (2)  additional 

SBtTp 

SB  IRC  of  our  intention  to  exerci.se  an 
option  year  or  not  to  exercise  an  option 
year  .10  days  in  advance:  of  expiration  of 
tlie  current  year. 


r-ri'mrf ««l«Ftion 

(-iitoria,  .set  forth  in  Sections  2  and  4 
respectively,  indicate  that  the  CSDBU 
intends  for  the  SBTRC  to  he 
ninltidimensional:  that  is,  the  .selected 
(npnization  nin.sf  have  the  cajiacitv  to 
(  tfec.tively  access  and  provide 
sn,iporfive  services  to  the  broad  range  of 
small  husine.sses  within  the  resiiective 
To  this  end.  the  ' 

SBIRf.mn.st  be  able  to  demon.strafe  that 
they  currently  have  estahli.shed 
relationships  within  the  geographic 
legion  with  whom  they  may  coordinate 
and  establish  effective  networks  with 
grant  recipients  and  local/regional 
(H.hnical  assistance  agencies  to 
maxi  Ill  ize  resources. 

Cooperative  agreement  awards  will  he 
distiibnted  to  the  region(s)  as  follows: 


Ck  Anthoritv 

dot  is  authorized  under  49  If  .S  D 
3:t2(h)(4),  (.5)  and  (7)  to  de.sign  and'earrv 
(Jut  programs  to  assi.st  small 
disadvantaged  busines.ses  in  geftin» 
transportation-related  contracts  and 
■subcontracts;  develoji  support 
mochanisms  including  management 
a  lid  te(;hnical  services,  that  will  enable 
■  mall  disadvantaged  busines.ses  to  take 
advantage  of  those  hnsine.ss 
opportunities;  and  to  make 
arrangements  to  carry  out  the  above 
pnrjio.ses. 

1b  hligihility  Requirements 

lo  be  eligible,  an  organization  must 
tie  an  established,  nonprofit, 
conminnity-based  organization 
trails, lortafion-related  trade  as.sociation. 
(.hainber  of  commerce,  college  or 
university,  commimity  college,  and  anv 
other  qualifying  transjiortation-relafed' 
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non-jirofit  organization  which  lias  the 
documented  experience  and  capacity 
nece.ssary  to  snccessfnlly  ojierate  and 
administer  a  coordinated  delivery 
system  that  jirovides  access  for  small 
hnsine.s.ses  to  jirepare  and  compete  for 
transportation-related  contracts. 

In  addition,  to  he  eligible,  the 
applicant  organization  must: 

(A)  Be  an  established  .501  (^3)  or  501 
('>(0)  tax-exempt  organization  and 
])rovide  docnmentation  as  verification. 
No  application  will  he  accejited  without 
proof  of  tax-exempt  status; 

(B)  Have  at  least  one  year  of 
documented  and  continuous  experience 
prior  to  the  date  of  apjilication  in 
providing  advocacy,  outreach,  and 
technical  assistance  to  small  businesses 
within  the  region  in  which  jiropo.sed 
services  will  he  jirovided.  Prior 
performance  providing  services  to  the 
transportation  community  is  jireferahle. 
hut  not  required;  and 

(C)  Have  an  office  physically  loi;ated 
within  the  jiropo.sed  city  in  the 
designated  headcjuarters  state  in  the 
region  for  which  they  are  submitting  the 
jirojiosal  that  is  readilv  accessible  to  the 
jiuhlic. 

2.  Program  Requirements 

2 A  Hacipit^ui  Iif^sf)nns}bili(i(is 

(A)  Assessments,  Business  Analv.ses 

1.  ('.(induct  an  as.sessment  of  small 
businesses  in  the  .SB  TRCl  region  to 
determine  their  training  and  technical 
assistance  needs,  and  use  information 
that  is  available  at  no  cost  to  structure 
jirograms  and  services  that  will  enable 
small  businesses  to  become  better 
jirejiared  to  comjiete  for  and  recei\'e 
transjiortat ion-related  contract  awards. 

2.  C.ontact  other  federal,  state  and 
local  government  agencies,  such  as  the 
U.S.  .Small  Busine.ss  Administration 
(.SBA),  state  and  local  highway  agencies, 
.state  and  local  airjiort  authorities,  and 
transit  authorities  to  identifv  relevant 
and  current  information  that  may 
snjijiort  the  assessment  of  the  regional 
small  business  transjiortation 
community  needs. 

(B)  (General  Management  and  'rechnical 
Training  and  A.ssistance 

1.  Utilize  O.SDBU’s  Monthly 
Re|)orting  Form  to  document  (;ach  small 
hnsimiss  assistcui  by  the  .SBTR(i  and 
tyj)e  of  service(s)  |)rovid(!d.  The 
com])l(d(!d  form  mu.st  he  tran.smitted 
electronically  to  the  .SBTRCl  Program 
Analyst  on  a  monthly  basis, 
accom])ani(;d  by  a  narrative  re])ort  on 
the  activities  and  performance  results 
for  that  jjeriod.  The  data  gatluiriid  must 
1m!  .suj)j)ortive  by  the  narrative  and  must 


relate  to  the  numerical  data  on  tin; 
monthly  riqjorts. 

2.  Ensuri!  that  an  array  of  information 
is  made  available  for  distribution  to  the 
small  business  trans])ortation 
community  that  is  d(;.signed  to  inform 
and  educate  the  community  on  130  1/ 
O.SDBII  s(;rvice.s  and  o])])ortunities. 

3.  (Coordinate  (dforts  with  O.SDBUs  in 
order  to  maintain  an  on-hand  inventorv 
of  I30T/().S1)BIJ  informational  materials 
for  geiuiral  di.ssemination  and  for 
distribution  at  transjiortation-related 
conhuences  and  othtu'  ev(ints. 

((C)  Business  (Counseling 

1.  (x)llaborate  with  agencies,  such  as 
the  .State,  Rcigional,  and  bocal 
Transjjortation  (Government  Agencies, 
SBA,  U..S.  Dejiartment  of  Commerce's 
Minority  Busine.ss  Develojnnent  Centers 
(MBD(Cs),  .S(;rvice  (Corjxs  of  Retired 
Executives  (.SC(3RE).  Procurement 
Technical  Assistance  Cent(;rs  (PTA(Gs), 
and  .Small  BusiiKxss  Develojjinent 
Cent(irs  (.SBD(C.s),  to  offer  a  broad  range 
of  counseling  services  to  transjiortation- 
related  small  business  enterjirises. 

2.  (Cr(;ate  a  t(!chnical  assistance  j)lan 
that  will  i)rovide  (iach  counseled 
|)artici|)ant  with  the  knowledge  and 
skills  n(;c(;ssarv  to  imj)rove  the 
management  of  their  own  small 
busine.ss  to  (!Xj)and  their  transjjortation- 
related  contracts  and  subcontracts 

l)ort  folio. 

3.  Provide  a  minimum  of  20  hours  of 
individual  or  grouj)  counseling  .sessions 
to  .small  busines.ses  |)er  month. 

(13)  Planning  (Committee 

1.  Estahli.sh  a  Regional  Planning 
Committee  consisting  of  at  least  7 
members  that  incluch^s  rejiresentatives 
from  the  r(;gional  community  and 
federal,  state,  and  local  agencies.  The 
highway,  airjjort,  and  transit  authorities 
for  the  .SBTRfG’s  headcjuarters  state  must 
have  rejjresentation  on  the  jilanning 
committee.  This  committ(H;  shall  be 
established  no  later  than  (it)  days  after 
(he  execution  of  the  (Cooj)era(ive 
agreement  betwcxm  the  (3.SDBI)  and  the 
sel(!cted  .SBRT(C. 

2.  Provide  a  forum  for  the  federal, 
state,  and  local  ag(;ncies  to  disseminate 
information  about  u|)coming 
|)rocurem(!nt.s. 

3.  Hold  either  monthly  or  (juarterlv 
iiKietings  at  a  time  and  ])lace  agreed 
uj)on  by  .SBTR(C  and  j)lanning 
committee  members. 

4.  D.se  (he  initial  .session 
(teleconference;  call)  by  (he  .SBTR(C 
exjjlain  the  mi.ssion  of  the  committee 
and  identify  roles  of  the  staff  and  the 
members  of  the  group. 

5.  Res|)onsibility  for  the  agenda  and 
direction  of  the  Planning  Committee 


should  he  handled  by  the  .SBTR(C 
Ex(;cutive  I3ir(;ctor  or  his/her  design(;e. 

()ntr(;ach  .Service.s/(Conf(;rence 
Particii)ation 

1.  Utilize  the  .services  of  the  .System 
for  Award  Manag(;ment  (.SAM)  and 
other  sourc(;s  to  construct  a  database  of 
r(;gional  small  busin(;.ss(;,s  that  currently 
or  may  in  the  future  |;artici])ate  in  DOT 
direct  and  DOT  funded  trans])ortation 
r(;lat(;d  contracts,  and  make  tins 
database  available  to  O.SDBII,  ujx)!! 
r(;(ju(;st. 

2.  Utilize  the  database  of  r(;gional 
tran.sj)ortation-r(;lated  small  busine.ss(;s 
to  match  oj)j)ortunitie.s  id(;ntified 
through  the  ])lanning  committ(;e  forum, 
FedBiz  (3|;|)s  (a  weh-based  system  for 
|)osting  solicitations  and  other  Fed(;ral 
jH’ocurement-related  docunu;nt.s  on  the 
Internet),  and  other  sources  to  eligible 
small  businesses  and  inform  the  small 
business  community  about  those 
o|)|)ortunitie.s. 

3.  D(;velo|)  a  “targeted"  database  of 
firms  (100-150)  that  have  the  ca|)acitv 
and  ca])ahiliti(;s.  and  are  r(;adv,  willing 
and  able  to  |)artici])ate  in  D(3T  contracts 
and  subcontracts  immediatelv.  This 
control  grouj)  will  receive  amj)le 
resources  from  the  .SBTRC,  i.e.,  access  to 
working  caj)ital.  bonding  assistance, 
business  counseling,  management 
assistance  and  direct  referrals  to  D(3T 
agencies  at  the  state  and  local  levels, 
and  to  j)rime  contractors  as  effective 
subcontractor  firms. 

4.  Identify  regional,  state  and  local 
conferences  where  a  significant  number 
of  small  bu.sine.sses,  with  transj)orta(ion 
related  caj)abilitie.s,  an;  exj)ected  to  h(; 
in  attendance.  Maintain  and  submit  a 
list  of  (ho.se  events  to  the  .SBTRC 
Program  Analyst  for  review  and  j)osting 
on  the  (3.SDBU  Web  site  on  a  monthly 
basis.  (Glearly  identify  the  ev(;nts 
designated  for  .SBTRC  j)articij)ation  and 
include  r(;comnK;ndations  for  (3.SDBU 
j)articij)ation. 

5.  Conduct  outr(;ach  and  dis.seminate 
information  to  small  business(;s  at 
r(;gional  transj)ortat ion-related 
conferenc(;.s,  seminars,  and  workshoj).s. 

In  the  (;vent  that  the  .SBTRC  is  r(;qu(;.sted 
to  j)articij)ate  in  an  event,  the  .SBTRC 
will  send  DOT  materials,  the  (3.SDBU 
bann(;r  and  oth(;r  information  that  is 
de(;m(;d  necessary  for  tin;  (;vent. 

(i.  .Submit  a  confer(;nce  summary 
rej)ort  to  O.SDBII  no  la((;rthan  5 
business  days  aft(;r  j)articij)ation  in  the 
(;vent  or  confenaice.  The  conference 
summary  rej)ort  must  summarize 
activities,  contacts,  outr(;ach  r(;sidts,  and 
r(;commenda(ions  for  continiu;d  or 
discontinued  j)articij)ation  in  fntun; 
similar  (;vents  .sj)on.sor(;d  by  that 
organization. 
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7.  Upon  recpiest  by  OSDBII, 
coordinate  efforts  with  DO'r’s  grantees 
and  recipients  at  the  state;  and/or  local 
levels  to  si)onsor  or  cospe)nsor  an 
OSDBU  transportation  related 
conference  in  the  region. 

8.  l^articipate  in  inonthlv 
teleconference  call  with  the  Regional 
A.ssistance  Division  Program  Manager 
and  OSDBU  staff. 

(F)  Short  'rerin  Lending  Program  (STLP) 

1.  Work  with  STLP  parlici])ating 
hanks  and  if  not  available,  other  lending 
institutions  to  deliver  a  mininunn  of 
five  (5)  seminars/worksho])s  ])er  year  on 
the  STLP  financial  assistance  program 
to  the  transportation-relat(;d  small 
business  community.  The  seminar/ 
workshop  mu.st  cover  the  entire  STLP 
process,  from  completion  of  STLP  loan 
applications  and  j)re])aration  of  the  loan 
])ackage  to  graduation  from  the  STLP. 

2.  Provide  direct  su])])ort,  technical 
support,  and  advocacy  services  to 
potential  STLP  ap]jlicants  to  increase 
the  probability  of  STLP  loan  apjjroval 
and  generate  a  minimum  of  7  a])])roved 
STLP  a])])lications  per  year. 

(U)  Bonding  Fdneation  Program  (BEP) 

Work  with  OSDBU,  bonding  industry 
partners,  local  small  business 
transportation  stakeholders,  and  local 
bond  producers/agents  in  your  region  to 
deliver  a  minimum  of  2  complete  BEP 
seminars.  The  BEP  consists  of  the 
following  components:  (1)  The 
.stakeholder's  meeting;  (2)  the 
(;ducational  workshops  component;  (3) 
the  bond  readine.ss  com))onent;  and  (4) 
follow-on  assistance  to  BEP  participants 
via  technical  and  procurement 
assistance  based  on  the  prescrijjtive 
plan  determined  by  the  BEP.  For  each 
BEP  event,  work  with  the  loc;al  bond 
producers/agents  in  your  region  and  the 
disadvantaged  business  participants  to 
deliver  minimum  of  10  disadvantaged 
business  particijKmts  in  the  BEP  event 
with  either  acc:ess  to  bonding  or  an 
increa.se  in  bonding  capacity.  Furnish 
all  labor,  facilities  and  e(|uipment  to 
p(;rform  the  .services  described  in  this 
announcement. 

(H)  Women  and  Girls  in  Transportation 
Initiative  (WITI) 

Pursuant  to  Executive  Order  13.500, 
and  40  U.S.C.  332(h)(4)  and  (7),  the 
SBTRC  shall  administer  the  WITI  in 
their  geographical  region.  The  SBTRG, 
.shall  implement  the  DOT  WdTl  ])rogram 
as  defined  by  the  DOT  WITI  Policy.  The 
WITI  })rogram  is  designed  to  identify, 
(;ducate,  attract,  and  retain  women  and 
girls  from  a  variety  of  di.sci])line.s  in  the 
transportation  industry.  The  SBTRC 
shall  also  he  responsible  for  outreach 


activities  in  the  imjjlementation  of  this 
jirogram  and  advertising  the  WITI 
program  to  all  colleges  and  universities 
and  transportation  (;ntitie.s  in  their 
region.  The  WITI  i)rogram  shall  he 
develo]K;d  in  conjunction  with  the  skill 
n(;eds  of  the  USDOT,  state  and  local 
transportation  agencies  and  appro|)riate 
jjrivate  sector  trans])ortation-related 
participants  including.  .S/WOBs/DBEs, 
and  women  organizations  involved  in 
transportation.  Em|)hasi.s  shall  h(;  ])laced 
on  establishing  partner.shij).s  with 
transportation-related  husines.ses.  The 
SBTRC  will  he  recpiired  to  host  1  WITI 
event  and  attend  at  least  5  events  where 
WITI  is  ])resented  and  marketed. 

2.2  Office  of  Snuill  and  Disadvantaged 
Business  Utilization  (OSDBU) 
Besponsibilities 

(A)  Provide  c:on.sultation  and 
technical  assistance  in  jjlanning, 
implementing  and  evaluating  activities 
under  this  announ(:ement. 

(B)  Provide  orientation  and  training  to 
the  a]3i)licant  organization. 

(C) )  Monitor  SBTRC  activities, 
cooperative  agreement  compliance,  and 
overall  SBTRC  performance. 

(D)  Assi.st  SBTRC;  to  develoj)  or 
str(;ngthen  its  relationshi|).s  with  federal, 
state,  and  local  transi^ortation 
authorities,  other  technical  assistance 
organizations,  and  DOT  grantees. 

(E)  Facilitate  the  exc:hange  and 
transfer  of  succ(;s.sful  program  activities 
and  information  among  all  SBTRC 
regions. 

(F)  Provide  the  SBTRC  with  DOT/ 
OSDBU  materials  and  other  relevant 
trans])ortation  related  information  for 
dissemination. 

(C)  Maintain  effective  communication 
with  the  SBTRC  and  inform  them  of 
transportation  news  and  contracting 
opportuniti(;.s  to  share  with  small 
husine.sses  in  their  region. 

(H)  Provide  all  reejuired  forms  to  he 
used  by  the  SBTRC  for  reporting 
jjurposes  under  the  program. 

(I)  Perform  an  annual  performance 
evaluation  of  the  SBTRC.  Sati.sfac:torv 
performance  is  a  condition  of  continued 
participation  of  the  organization  as  an 
SBTRC  and  execution  of  all  o|)tion 
y(;ars. 

3.  Sul)niission  of  Proposals 

3. 1  Format  for  Proposals 

Each  jji'oposal  must  he  submitted  to 
DOT’S  OSDBU  in  the  format  set  forth  in 
the  ap])lication  form  attached  as 
Appendix  A  to  this  announcement. 

3.2  Address:  Number  of  Copies: 
Deadlines  for  Submission 

Any  eligible  organization,  as  defined 
in  Section  1.(i  of  this  announcement. 


will  submit  only  one  proposal  ])er  state 
for  consideration  hv  OSDBU. 

Applications  must  he  double  spaced, 
and  printed  in  a  font  size  not  smaller 
than  12  |)oint.s.  Aj)j)lications  will  not 
exceed  35  single-sided  pages,  not 
including  any  reejuested  attachments. 

All  pages  should  he  numhered  at  the  top 
of  each  page.  All  documentation, 
attachments,  or  oth(;r  information 
pertinent  to  the  application  mu.st  he 
included  in  a  single  submission. 

Pro])osal  packages  must  he  submitted 
electronically  to  OSDBU  at 
SBTBC@dot.gov. 

The  apj)licant  is  advised  to  turn  on 
recjuest  delivery  receipt  notification  for 
email  submission.  Proposals  mu.st  he 
received  by  DOT/OSDBU  no  later  than 
February  19.  2013,  5:00  p.m.,  EST.  If 
you  have  any  problems  submitting  your 
j)ro])osal,  please  email 
patricia.martin@dot.gov  or  t(;lephone 
(202)  300-5337. 

4.  Si;let:lion  Criteria 

4. 1  Ceneral  Criteria 

OSDBU  will  award  the  coo])erative 
agreement  on  a  h(;st  value  basis,  using 
the  following  c;ril(;ria  to  rate  and  rank 
ajjplications; 

Apj)lications  will  he  evaluated  using 
a  point  system  (maximum  numher  of 
points  =  100): 

•  Approach  and  strategy  (25  points) 

•  Linkages  (25  points) 

•  Organizational  ('apahilitv/Site  visit 
(25  points) 

•  .Staff  (iaj)ahilitie.s  and  Exjjerience 
(1 5  points) 

•  Cost  Proposal  (10  points) 

(A)  Approach  and  Strategv  (25  Points) 

The  applicant  must  de.scrihe  their 
strategy  to  achieve  the  overall  mission 
of  the  .SBTRC  as  described  in  this 
.solicitation  and  service  the  small 
business  community  in  their  entire 
geographic  regional  area.  The  ap])l leant 
mu.st  also  describe  how  the  specific 
activitit;.s  outlined  in  .Section  2.1  will  h(; 
imj)lemented  and  exec:uted  in  the 
organization's  regional  area.  O.SDBU 
will  consider  the  extent  to  which  the 
propo.sed  objectives  are  .sj)ecific, 
measurable,  time-specific,  and 
consistent  with  OSDBU  goals  and  the 
applicant  organization's  overall  mission. 
(),SDBU  will  give  priority  consideration 
to  applicants  that  demonstrate 
innovation  and  creativitv  in  their 
approach  to  assist  small  husines.ses  to 
become  successful  tran.sj)ortation 
contractors  and  increa.se  their  ability  to 
access  DOT  contracting  opportunities 
and  financial  assistance  programs. 
Applicants  mu.st  also  submit  the 
estimated  direct  costs,  other  than  labor, 
to  execute  their  pro))o.sed  strategy. 
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O.SDBU  will  consider  the  (jiiality  ol  the 
a])j)licant's  plan  for  conducting  program 
activities  and  the  likelihood  that  the 
jmiposed  methods  will  he  snccessinl  in 
achieving  j)roj)osed  objectives  at  the 
pro|)o.sed  cost. 

(B)  k/nknge.s-  (2.5  Points) 

The  a|)plicant  must  describe  their 
established  relationships  within  their 
g(!Ograj)hic  region  and  demonstrate  their 
ability  to  coordinate  and  establish 
effective'  iKitworks  with  DO  T  grant 
mcipients  and  local/regional  technical 
assistance  agencies  to  maximize 
resources.  O.SDBU  will  consider 
innovative  aspects  of  the  a])j)licant's 
approach  and  strategy  to  hnild  upon 
their  existing  relationships  and 
established  networks  with  existing 
resources  in  their  geographical  area.  The 
applicant  should  describe  their  strategy 
to  obtain  support  and  collaboration  on 
.SBTRC  activities  from  DOT  grant(;es  and 
recipients.  transj)ortation  ])rime 
contractors  and  subcontractors,  the 
.SBA.  II. S.  Department  of  Commerce’s 
Minority  Busine.ss  Development  Centers 
(MBDCs),  Service  Corj)s  of  Retired 
Rxecutives  (SCORE).  Procurement 
Technical  A.ssi.stance  Centers  (P  I’ACs), 
Small  Business  Development  Centers 
(SBDC.s).  .State  DOTs,  and  .State  highway 
supportive  .services  contractors.  In 
rating  this  factor.  O.SDBU  will  consider 
the  extmit  to  whit;h  the  applicant 
demonstrates  ability  to  h(; 
multidimensional.  Tlu;  applicant  must 
demonstrate  that  they  have  the  ahilitv  to 
access  a  broad  range  of  supportive 
servic(;s  to  (dlectively  serve  a  broad 
range  of  transportation-related  small 
businesses  within  their  respective; 
geographical  region.  Em])hasis  will  akso 
he;  plae:e;el  on  the;  e;xte;nt  to  whie:h  the 
applie:ant  iele;ntifie;.s  a  e:lear  e)utreae:h 
.strate;gy  relateel  to  the  identified  nee;els 
that  e:an  he  suce;e;.ssfully  carrie;el  end 
within  the  |)e;rie)el  of  this  agrennnent  anel 
a  plan  for  involving  the;  Planning 
Cennmitten;  in  the;  exe;e:idie)n  e)f  that 
strate;gy. 

(C)  Ori’diiiy.dtiondl  (Aiinihility  (25 

Points) 

'fhe  a])])lie:ant  must  elemonstrate  that 
they  have  the  eerganizatienial  e;apahility 
te)  me;e;t  the  pre)gram  re;epure;me;nts  se;t 
feerth  in  .Se;e;tie)n  2.  The;  applie;ant 
enganizatie)!!  mu.st  have  .suflieneid 
re;.se)ure;e;s  anel  peist  perfe)rmane:e 
e;xpe;riene:e  te)  sue;e;e;s.sfidly  j)re)viele; 
e)utre;ach  te)  the;  small  husine;s.s 
transportatie)])  rese)eire;e;s  in  their 
ge;e)gra])hie:al  area  anel  e;arry  out  llie 
missieen  e)f  the  .SBTRC.  In  rating  this 
faedor.  O.SDBU  will  e:e)nsiele;r  the  e;xte;nt 
te)  which  the  a])])lie;ant's  organizatie)n 
has  re;e:ent.  re;levant  anel  sue;e;e;.s.sfid 
e;x])eriene;e  in  aelve)e;ating  fe)r  anel 


;ielelre;ssing  the  ne;e;els  e)f  small 
l)usine;.sse;s.  Applie'.ants  will  he;  given 
pe)ints  fe)r  ele;me)nstrate;el  past 
transpe)rtatie)n-re;l:ite;el  perleei'iuiinex;.  The; 
applie:ant  must  akse)  ele;se:rihe;  te;e:hnie;al 
anel  aehninistrative;  re;se)eire:e;s  it  ])lans  te) 
use;  ill  iie;hie;ving  |)re)pe).se;ei  e)hje;e;tive;s.  In 
their  eie;se:riptie)n,  the;  applie:ant  mu.st 
eie;.se:rit)e;  their  fae;ilitie;s,  e:e)mi)ute;r  anel 
te;e:hnie;al  iae:ilitie;s,  ability  te)  tap  inte; 
ve)lunte;e;r  staff  time;,  ;mel  a  plan  for 
suffiedent  matediing  alternative;  finaneda! 
re;se)ure:e;s  to  funel  the  ge;ne;ral  ;mel 
aehninistnitive;  e:e)sts  e)f  the  .SBTRC.  'fhe 
applie:ant  must  akse)  ete;.se;rit)e;  the;ir 
aehninistrative  anel  finanedal 
man;ige;ment  staff.  It  will  he;  the; 
re;spe)nsit)ility  e)f  the;  sue:e:e;ssful 
e:anetielate;  te)  ne)t  e)nly  pre)viele  the; 
se;rvie;e;s  eeutlineel  he;re;in  te)  small 
husine;.sse;.s  in  the;  transportatieen 
inelustry,  hut  te)  also  suceuissfully 
manage  emel  maintain  the;ir  internal 
finanedal,  j)ayme;nt  anel  inve)iedng 
pre)e:e;ss  with  their  financial 
manageimeail  e)ffie:e;s.  O.SDBU  will  plae:e; 
an  emphasis  e)n  e;apahilitie;s  of  the; 
:i])plie:ant’.s  finanediil  mamigeauent  staff. 
Aelelitieenally,  a  site;  visit  will  he; 
re;e]uire;el  ])rior  to  awarel  leer  theese; 
cimelid;de;.s  that  iire;  being  streaigly 
e;e)nsiele;re;el.  A  me;mt)e;r  e)f  the  O.SDBU 
te;am  will  e;e)ntae:t  theese;  e:anelielate;s  te) 
•sedieelule  the;  site;  visits  jerie)!'  to  the; 
aware!  e)f  the;  agre;e;ment. 

(D)  Sldfl  (AijnibilHy  and  Kx})diidiu:d  (15 

Pe)ints) 

The;  applie:ant  eerganizatieen  mu.st 
])roviele;  ii  li.st  e)f  ])re)j)e)se;el  ])e;rsonne;l  fe)r 
the;  j)re)je;e:t,  with  salaries,  fringe  benefit 
hurelen  faedeers,  e;elue;atie)nal  te;ve;ls  anel 
pre;vie)us  e;xi)e;rie;ne:e;  ede;ar!y  ele;line;ate;el. 
The;  applie:ant'.s  proje;e:t  team  must  he; 
we;ll-e]ualified,  knowle;elge;ahle;,  anel  able 
te)  effectively  se;rve  the  elive;rse  anel 
hroael  range;  of  small  husine;s.se;s  in  their 
ge;e)gra])hical  re;gie)n.  The  Exe;e:utive 
Dire;e:te)r  anel  the  Pre)je;e:l  Dire;cle)r  shall 
he  elee;me;e!  key  ])e;r.se)nne;l.  Detaileel 
re;sume;.s  mu.st  he;  sul)mitte;d  fe)r  all 
pre)])e)se;el  ke;y  ])e;r.se)nnel  auel  eeidsiele 
e:onsidtants  anel  suhe:e)ntrae;te)rs. 
l’roi)e)se;el  ke;y  j)e;r.se)nnel  must  have; 
eletaileel  ele;me)nstrate;el  e;xj)e;rie;ne:e; 
])re)vieling  .se;rvie;e;s  similar  in  se:e)pe;  anel 
nateire  te)  the;  pie)])e).se;el  e;ffe)rt.  The; 
pre)i)e)se;el  Pre)je;e:t  Dire;e:te)r  will  .serve;  as 
the;  responsible  inelivielual  fe)r  the; 
])re)gram.  100%  e)f  the;  Pre)je;e:t  Dire;e:te)r’s 
time;  mu.st  he;  ele;elie;ateel  te)  the;  .SB'l’RC. 
Be)th  the  Exeeadive;  Dire;e:te)r  anel  the; 
Pre)je;e:t  Dire;e;te)r  must  he;  le)e;ate;e!  e)n-site;. 
In  this  element,  O.SDBU  will  e;e)nsiele;r 
the  e;xte;nt  te)  whiedi  the;  applie:ant’s 
pre)])e).se;el  .Staffing  Plan;  (a)  edearly  meets 
the;  eelucatie)!)  anel  e;xpe;rie;nce 
re;()uire:me;nt.s  te)  ae:e:e)m])lish  the; 
ohje;e:live;s  of  the  e:oope;rative  agre;e;me;nt: 


(h)  elelineates  staff  re;si)e)nsihilitie;s  iinel 
<ie:e:e)untal)ility  fe)r  all  we)rk  re;(iuire;el  anel; 
(e:)  |)re;.se;nts  <i  edear  anel  fe;asihle;  iihility 
te)  exeeaite  the;  appliei.mt’s  pie)pe),se;el 
ap])re)ae:h  anel  strate;gy. 

(E)  CV).s/  Proposed  (10  I\)ints) 

Applieamts  must  submit  the;  te)tal 
pie)pe).se;el  ea)st  e)f  estiihlishing  anel 
aehninistering  the;  .SBTRC  in  the; 
ai)plie:ant’s  ge;e)graj)hiea)l  re;gie)n  fe)r  a  12 
meenth  i)e;rie)el.  inedusive;  e)f  e:osts  funeleel 
thre)Ugh  alternative;  matediing  i'e;,se)eirea;.s. 
The;  aj)plie'.ant’s  l)uelge;t  must  he; 
aete;ejuate;  te)  support  the;  ])re)poseel 
slr:ite;gy  anel  ce)sts  meist  he;  re;ase)nal)le;  in 
re;l<itie)n  te)  ))i’e)je;e:t  e)t)jee;tive;s.  The 
pe)rtie)n  e)f  the;  suhmitteel  heielget  funeleel 
by  O.SDBU  eamnot  exe:e;e;el  the;  ea;iling 
e)ulline;el  in  .Se;ctie)n  1.3:  De;scri])tie)n  e)f 
Ce)m])e;titie)n  e)f  this  REP  i)e;r  fise;al  year. 
Applie:ants  are;  e;nea)urageel  to  |)re)viele 
in-kinel  e:e)sts  anel  e)the;r  inneevative;  e:e)st 
ap])ie)ae;he;s. 

4.2  Scoring  of  Applicdi ions 

A  leview  panel  will  se:e)re;  e;ae:h 
a])])lie;atie)n  haseel  u])e)n  the;  evaluatieen 
e;rite;ii;i  listeel  ahe)ve;.  Peeints  will  he; 
given  fe)r  e;ae:h  e;valuatie)n  e:riteria 
e:ate;ge)ry,  ne)t  te)  e;xe:e;e;el  the;  niaximeim 
numhe;r  e)f  peeints  alleeweel  fe)r  e;ae:h 
e:ate;ge)ry.  Preepeesals  whie;h  are;  ele;e;me;ei 
ne)n-re;spe)nsive;.  ele;  not  meet  the; 
e;slahlishe;el  e:riteria,  or  ine:e)m|)le;te;  at  the; 
time;  e)f  suhmi.ssie)!)  will  he;  eli.sejualifie;el. 

O.SDBU  will  pe;rfe)rm  a  responsibility 
ele;te;rminatie)n  e)f  the;  ])re)spe;e:live; 
awarele;e;  in  the  re;gie)n.  which  will 
ine;luele;  a  site;  visit,  before  awareling  the; 
e:e)e)i)e;rative;  agi  e;e;me;nt. 

4 . 3  Conflicts  of  Interest 

Applicants  must  submit  sigueel 

statements  by  keyv  ])e;rse)nne;l  anel  all 
e)rganizatie)n  prine;ipals  inelicating  that 
they,  or  members  of  their  imme;eliate; 
familieis,  de)  ne)t  have;  a  ])e;rse)nal, 
business  or  financial  inte;re;st  in  any 
DOT-fundeel  trans])e)rtatie)n  pre)jee;t,  nor 
any  re;lation.ship.s  with  le)e;al  or  state 
tr<ms])e)rtatie)n  agencies  that  may  have 
the  api)e;arane:e;  e)f  a  e:e)nflie:t  of  inte;re;st. 

APPENDIX  A 

FORMAT  FOR  PROPtlSALS  FOR  THE 
DEPARTMENT  OF 
TRANSPORTATION  OFFICE  OF 
SMALL  AND  DISADVANTACED 
BUSINESS  UTILIZATION’S  SMALL 
BUSINESS  TRANSPORTvXTION 
RESOURCE  CENTER  (SBTRC) 
PROCRAM 

.Siil)initt(;(l  pr()])()sals  le)r  the;  IlO'l',  ()ltie:(;  o 
Sn)all  and  lJisadviintage;el  I5usine;ss 
lJlilizatie)n's  Small  8nsine;ss  'l’rans])e)rtati()ii 
R(;s()nre;e;  (',e;nte;r  I’rograin  nenst  e:e)ntaii)  the; 
le)lle)\ving  12  se;(;li()ns  anel  l)e;  or«anize;el  in  th 
following  e)rele;r: 
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Idonlilv  all  jiarls,  soctioiis  and  allachiiKaits 
()l  llio  a|}])li(:ati()n. 

2.  APPLICATION  SVMMAHY 

l’r()vid(!  a  suinniary  ov  tn  vicnv  ol  llu; 
r()ll()\vin}>: 

•  '11h!  a])))li(:anl's  inoposod  SHTRCI  rngion 
and  city  and  kny  (dninnnis  ol  the  ])lan  ol 
action/stralcigy  to  achieve  the  .SU'l'RC 
objectives. 

•  llie  a|)])licant's  rehivant  organizational 
ex|)(!rience  and  ca])ahilities. 

3.  VNDEBSTANDINC  OE  THE  WOBK 

Provide  a  narrative  which  contains  specific 

project  iniorination  as  iollows; 

•  The  ap])ficant  will  describe  its 
understanding  ol  the  OSDIUl's  .SfiTKC 
|)rograin  mission  and  the  role  ol  the 
a|)pficant’s  ])roi)os(!d  .S8TK(]  in  advancing 
th(!  ])rogram  goals. 

•  The  applicant  will  describe  specific 
outreach  needs  ol  transportation-redated 
small  husiness(!s  in  the;  ap])ficant's  region 
and  how  the  SBTRC  will  address  the 
identified  neculs. 

4.  APPBOACH  AND  STBATECY 

•  D(!scrih(!  tin;  ai)pficant's  ])lan  ol  action/ 
strategy  lor  conducting  tlu;  jirogram  in  terms 
ol  the  tasks  to  he  ])erl'ormed. 

•  ll(!sc.rih(!  the  specific,  services  or 
activities  to  lx;  ])erl()rmed  and  how  these 
s(!rvices/activiti(!s  will  lx;  imphmientcxl. 

•  l)escrih(!  innovative;  and  creative; 
ii|)pre)ache;.s  te;  assist  small  husiue;s.se;s  te; 
he;e:e)me;  sue:e:e;sslul  transpeertatiem  e:e)ntrae:te)rs 
anel  ine;re;ase;  the;ir  ability  te;  ae;e;e;ss  DOT 
e:e)ntr<ie:ting  e)|)pe)rlunilie;s  anel  linaneaal 
assistane;e;  |)re)grams. 

•  U]stimate;el  efire;e:t  e:e).sts.  other  than  lahe)r. 
te)  e;xe;e:ute;  the;  pre)pe)se;el  slrate;gy. 

5.  LINKAGES 

•  De;se:rihe;  e;stahlishe;el  r);hitie)nshi|)s  within 
the;  ge;e)gra])hie;  re;gie)n  anel  ele;me)nstrate  the; 
ability  te)  e:e)e)relinate;  anel  e;stahfish  e;ITe;e;tive; 
ne;twe)rks  with  DO  T  grant  reenpients  anel 
le)e:al/re;gie)nal  tee:hnie:al  assistane;e;  agenenes. 

•  lle;se:rihe;  the  strate;gy  te)  e)l)tain  sui)pe)rt 
anel  e:e)llahe)ratie)n  on  SII  TRC  ae:tivitie;s  lre)m 
HOT  grante;es  anel  re;e:i])ients.  lransj)e)rtation 
prime;  e:e)nlrae:te)rs  and  sul)e;e)nlrae:te)rs.  the 
.SBA,  IJ.S.  De;i)artme;nt  e)l' (]e)mmere:e;’s 
Mine)rity  Busine;ss  De;ve;le)pment  Centers 
(MBDCs).  Serviex;  Ce)r])s  e)f  Retireel  Rxeeadives 
(.SCORE),  Proe;ure;ment  Tee:hnie:al  Assistanex; 
Ceaiters  (PTA(’.s),  Small  Hnsine;ss 
I3e;vele)pnie;nl  Ce;nte;rs  (.SBDCs).  Stale;  DO  I  s, 
anel  .State;  highway  sup|)e)rlive  .se;rvie:e;s 
e:onlrae:le)rs. 

•  De;se:ril)e;  the;  e)utre;iie:h  strate;gy  re;late;el  te) 
the;  ielenlifie;el  ne;e;els  that  e;an  he;  sue;e:e;sslidly 
e:arrie;el  e)ul  within  the;  pe;rie)el  e)l  this 
agre;e;me;nl  anel  a  ])lan  leer  inveelving  the; 
Planning  Ce)mmilte;e;  in  the  e;xe;e;ulie)n  eelThal 
,slrate;gy. 

li.  ORGANIZATIONAL  CAPABILITY 

•  De;se;rihe;  ree:e;nt  anel  re;le;vanl  ])asl 
sue:e:e.sslul  ))e;rlbrmane;e  in  aelelre;ssing  the 
ne;e;els  e)t  small  l)usine;sse;s,  ])artie:ularly  with 
re;s])e;e:l  te)  transpe)rlatie)n-re;lale;el  small 
husine;sse;s. 

•  De;se:rihe;  internal  le;e:hnical,  linanenal 
management,  anel  aelministrative;  re;soure:e;s. 


•  Pre)])e)se;  a  plan  le)!’  snITienent  mateihing 
alternative  I'inaneaal  re;se)ure:e;s  le)  Innel  the 
ge;ne;ral  iinel  aelministrative  e;e)sls  e)l  the 
SBTRC;. 

7.  STATE  CAPABILITY  AND  EXPERIENCE 

•  List  pre)])e)se;el  ke;y  pe;rse)nne;l.  Ihe;ir 
sahirie;s  anel  pre)po.se;el  Iringe;  l)e;ne;fil  lae:le)rs. 

•  ne;se;rihe;  the;  e;elne:atie)n.  e|nafifie:alie)ns 
emel  re;le;vanl  e;xpe;rie;ne:e;  e)rke;y  pe;rse)nne;l. 
Allae:h  ele;taile;el  re;snme;s. 

•  Pre)i)e)se;el  stalling  ])lan.  De;se:rihe;  he)W 
pe;rse)nne;l  are;  le)  he;  e)rganize;el  leer  the;  pre)gram 
anel  he)w  the;y  will  he;  use;el  le)  ae:e:e)mplish 
pre)gram  e)hje;e:tive;s.  Onlline  stall 
re;spe)nsil)ifilie;s.  ae;e:e)untahility  anel  a 
se:he;elule;  le)r  e;e)nelue:ling  j)re)gram  tasks. 

«.  COST  PROPOSAL 

•  Outline  the;  te)lal  |)re)|)e)se;el  e;e)sl  e)l 
e;stahlishing  anel  aelministering  the;  SBTRCi  in 
the;  ap])fie:ant's  ge;ographie:al  regieen  her  a  12 
me)nth  perieeel,  inedusive;  e)l’e;e)sts  lunele;el 
lhre)ugh  iillernalive;  malediing  re;se)nre:e;s. 
Cle;arly  iele;ntily  the;  pe)rlie)n  e)IThe;  e:e)sts 
lnnele;el  by  OSDBU. 

•  Pre)viele;  a  hrie;l  narnitive;  linking  the  e:e)sl 
pre)pe)sal  le)  the  |)re)pe)se:el  slrale;gv. 

!L  PROOE  OE  TAX  EXEMPT  STA  TI  ’S 

10.  ASSURANCES  SIGNATURE  EOR.M 

Ce)mple;te;  the  allciedie;el  .Stiinehirel  l'’e)rm 
42415  A.SSlJRANCES-NON-CON.S  rRlICTlON 
PROCRAMS. 

/ 1.  CERTIEICA  TION  SIGNA  TURE  EORMS 
C;e)mple;le;  re)rm  DOTI'’2:507-1  Drug-1'' re;e; 

\Ve)i  k|)lae:e;  Ae:t  Ce;rlifie:atie)n,  anel  l''e)rm 
DOTI''2:51)8-l  Ce;rlifie;atie)n  Re;gareling 
Ee)l)hying  leer  Ce)nlrae:ls,  Cranls.  Eeeans.  anel 
Ce)e)|)e;rative;  Agre;e;me;nts. 

SIGNED  CONELICT  OE  INTERES  T 
STATEMENTS 

The;  state;me;nts  must  say  that  lhe;y.  e)r 
me;mhe;rs  e)!  their  imme;eliate;  lamilies.  ele)  not 
have;  a  pe;rse)nal,  business  e)r  I'inanedal  inle;re;st 
in  :my  DOT-fnneleel  lrans])e)rltilie)n  ])re)jee;ts, 
ne)r  any  re;lationshi|)s  with  le)e:al  e)r  slate 
lranspe)rtatie)n  agenedes  th;il  may  have;  the; 
ci))pe;aranc;e;  e)l’a  e:e)nrfie:t  e;!' intere;st. 

12.  STANDARD  EORM  424 
Ce)mple;le;  .Slanelarel  I'eerm  424  Appfie;alie)n 
Ibr  l''e;ele;ral  Assistaneie.  Ne>li;:  All  Ibrms  e:an  he; 
ele)wnle)aele;el  Ireem  II..S.  De;i)artme;nl  e)l 
Transpe)rtalle)n  Web  site  iit  hUp:// 

WWW. (lot. }’()v/}’S(!(in:h/424%2R  form. 

PLEASE  BE  SURE  THAT  ALL  FORMS  HAVE 
BEEN  SKJNED  BY  AN  AU  THORIZED 
OFFICIAL  WHO  CAN  I.ECALLY 
REPRESENT  THE  ORCANIZATION. 

Issue;el  in  Washingleen,  DC.  een  (anuarv  11, 
201:5. 

Brandon  Neal, 

Diroclor.  Offica  of  Small  and  Disadvanla^od 
Rasinass  I  Hilizalion.  Office  of  the  Secwlary. 
U.S.  Department  of  Transportation. 

IFR  ne)e:.  2()i:t-()12!H)  File;el  l-22-i:t:  8:4.5  ami 
BILLING  CODE  4910-9X-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

[Docket  No.  FR A-201 3-0002-N-2] 

Proposed  Agency  Information 
Collection  Activities;  Comment 
Request 

AGENCY:  Fe;(l(;ral  Railroad 
Admini.stration,  DOT. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Pajierwork  Reduction  Act  of  139.5  and 
it.s  inipleinenting  regulation.s,  the 
Federal  Railroacl  Aelinini.stration  (FRA) 
liereby  announce.s  that  it  is  .seeking 
renewal  of  the  folleiwing  currently 
approved  information  collection 
activities.  Before  submitting  the.se 
information  collection  reciuirements  for 
(dearance  by  tin;  Office  of  Management 
and  Budget  (OMB),  FRA  is  soliciting 
public  comment  on  .s])ecific  asjiects  of 
the  activities  identified  below. 

DATES:  Oonnneiits  must  he  received  no 
later  than  March  25.  2013. 

ADDRESSES:  .Submit  written  comments 
on  any  or  all  of  the  following  propo.sed 
activities  by  mail  to  either:  Mr.  Robert 
Brogan.  Office  of  .Safety.  Planning  and 
Evaluation  Division.  RR.S-21,  Federal 
Railroad  Administration,  1200  New 
jersey  Ave.  SE..  Mail  Stop  25, 
Wa.shington,  DO  20590,  or  Ms.  Kimberly 
Toone,  Office  of  Information 
Technology,  RAD-20,  Federal  Railroad 
Administration.  1200  New  Jersey  Ave. 
.SE.,  Mail  Stop  35,  Washington,  DO 
20590.  Oommenters  re{|uesting  FRA  to 
acknowledge  receipt  of  their  respective 
comments  must  include  a  self-addres.sed 
.stamjied  postcard  stating,  “Oomments 
on  OMB  control  number  2130- 
Alternatively,  comments  may  he 
transmitted  via  facsimile  to  (202)  493- 
0210  or  (202)  49:5-0497,  or  via  email  to 
Mr.  Brogan  at  Robert. Brooan@dot.oov,  or 
to  Ms.  Toone  at  Kiiu.Tooiie@dot.oov. 
Please  refer  to  the  assigned  OMB  control 
number  in  any  corresiiondence 
submitted.  FRA  will  summarize 
comments  received  in  response  to  this 
notice  in  a  subsequent  notice  and 
include  them  in  it.s  information 
collection  suhmi.ssion  to  OMB  for 
apjjroval. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Robert  Brogan,  Office  of  Planning  and 
Evaluation  Division,  RR.S-21.  Federal 
Railroad  Administration,  1200  New 
Jersey  Ave.  .SE.,  Mail  .Stoj)  25. 
Washington.  DO  20590  (telephone:  (202) 
493-0292)  or  Ms.  Kimherlv  'Toone, 

Office  of  Information  Technology.  RAD- 
20,  Federal  Railroad  Administration, 
1200  New  Jersey  Ave.  .SE.,  Mail  Stop  35. 


y 
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Washington,  D(;  20590  (telej)lu)ne:  (202) 
403-6132).  ('I'liose  telephone  nuinl)er.s 
are  not  toll-free;.) 

SUPPLEMENTARY  INFORMATION:  The 
l’ap(;rwork  Reduction  Act  of  1095 
(I’RA),  Pul).  L.  No.  104-13,  S  2.  100  Slat. 
163  (1005)  (codified  as  revised  at  44 
D.S.C.  3501-3520),  and  its 
iin|)leinenting  regulations.  5  (d'^R  Part 
1320,  re(|uire  Federal  agencies  to 
provide  60-days  notice  to  the  |)ul)lic  for 
comment  on  information  collection 
activities  hefe)re  .seeking  apju'oval  for 
reinstatement  or  renewal  hv  ()M13.  44 
II.S.C.  3506(c)(2)(A);  5  CFR  1 320.8(d)(l ). 
1320.10(e)(1),  1320.12(a).  Specifically. 
FRA  invites  interested  respondents  to 
comment  on  the  following  summary  of 
proposed  information  collection 
activities  regarding  (i)  whether  the 
information  collection  activities  are 
necessary  for  FRA  to  ])roj)erly  execute 
its  functions,  including  whether  the 
activities  will  have  practical  utility;  (ii) 
the  accuracy  of  FRA’s  estimates  of  the 
burden  of  the  information  collection 
activities,  including  the  validitv  of  the 
methodology  and  assumptions  u.sed  to 
determine  the  estimates;  (iii)  ways  for 
FRA  to  enhance  the  (pialitv.  utilitv.  and 
clarity  of  the  information  being 


collected;  and  (iv)  ways  for  FRA  to 
minimize  the  burden  of  information 
collection  activities  on  the  j)ut)lic  by 
automated,  electronic,  mechanical,  or 
other  technological  collection 
technitiues  or  other  forms  of  information 
technology  (c.g.,  permitting  electronic 
submission  of  responses).  .See  44  IJ..S.(',. 
3506(c)(2)(A)(i)-(iv);  5  CFR 
132().8{d)(l)(i)-(iv).  FRA  believes  that 
soliciting  public  comment  will  promote 
its  efforts  to  reduce  the  administrative 
and  i)aperwork  burdens  as.social(;d  with 
the  collection  of  inldrmalion  mandated 
by  Federal  regulations.  In  summarv. 

FRA  reasons  that  comments  received 
will  advance  three  objectives:  (i)  Reduce 
rej)orting  burdens;  (ii)  ensure  that  it 
organizes  information  collection 
requirements  in  a  “u.ser  friendly”  format 
to  improve  the  use  of  such  information; 
and  (iii)  accurately  a.sse.ss  the  resources 
expended  to  retrieve  and  produce 
information  reejuested.  .See  44  U..S.C. 
3501. 

Below  are  brief  summaries  of  the  two 
currently  ap])roved  information 
collection  activities  that  FRA  will 
submit  for  clearance  by  OMB  as 
retpiired  under  the  PRA: 

77//e;  Track  .Safety  .Standards. 


OMB  Oonhol  Niinihar:  21 30-001 0. 

Ahsirdcl:  Qualified  persons  inspect 
track  and  take  action  to  allow  safe 
|)assage  of  trains  and  ensure  com])liance 
with  prescribed  'ITack  Safety  .Standards. 
In  August  2000,  FRA  amended  the 
'I'rack  .Safety  .Standards  to  promote  the 
.safety  of  railroad  operations  over 
continuous  weldecl  rail  ((iWR).  In 
|)articular.  FRA  promulgated  s))ecific 
retpiireinents  for  the  (|ualific;ation  of 
persons  designated  to  inspect  (AYR 
track,  or  supervise  the  installation, 
adjustment,  or  maintenance  of  (AA'R 
track.  FRA  also  clarified  the  procedure 
associated  with  the  submission  of  (AYR 
j)lans  to  FRA  by  track  owners.  3'he  final 
specified  that  tliese  ])lans  should  add 
focus  on  inspecting  (]\YR  for  pidl-apart 
j)rone  conditions,  and  on  (AYR  joint 
installation  and  maintenance 
j)rocedure.s.  The  final  rule  also  made 
other  changes  to  the  requirements 
governing  (AYR. 

Juiini  i\hiinl)(ii'(s):  FRA  F  6180.124. 

Affhctdd  Public:  Businesses. 

Respondent  Universe:  728  railroads. 

Frequency  of  Submission:  On 
occasion. 

Affected  Public:  Busine.sses. 

Reporting  Burden: 


CFR  Section 

Respondent 

universe 

Total  annual 
responses 

Average  time  per 
response 

Total  annual 
burden  hours 

213.14 — Excepted  Track — Identification  . 

200  railroads  . 

20  orders  . 

15  minutes  . 

5 

— Notification  to  FRA — Removal  of  Track  Segment 

200  railroads  . 

15  notices  . 

10  minutes  . 

3 

From  Excepted  Statutes. 

213.5 — Responsibility  of  Track  Owners — Assignment  to  An- 

728  railroads  . 

19  notices  . 

8  hours . 

80 

other  Person — Notice  to  FRA. 

213.7 — Designation  of  Qualified  Persons  to  Supervise  Cer- 

728  railroads  . 

1,500  names  . 

10  minutes  . 

250 

tain  Renewals  and  Inspect  Track. 

— Individuals  Designated  under  paragraphs  (a)  or  (b)  of 
this  section  who  inspect  CWR  and  have  completed 

728  railroads  . 

80,000  trained  em¬ 
ployees. 

90  minutes  . 

120,000 

CWR  Training  Course. 

— Employees  authorized  by  Track  Owner  to  prescribe 
CWR  Remedial  Actions. 

31  railroads  . 

80,000  auth.  + 

80,000  exams. 

70  minutes  . 

93,333 

— Designations  (Partially  Qualified  under  Paragraph  c) 

31  railroads  . 

250  names  . 

10  minutes  . 

42 

213.17 — Waiver  Petitions  . 

728  railroads  . 

6  petitions  . 

24  hours . 

144 

213.57 — Curves;  Elevations  &  Speed  Limits — Requests  for 

728  railroads . 

2  requests  . 

40  hours . 

80 

higher  curving  speeds. 

— Implementation  Notification  to  FRA  . 

728  railroads  . 

2  notifications . 

45  minutes  . 

2 

— Requests  For  FRA  Approval— Test  Plans . 

1  railroad . 

2  test  plans  . 

16  hours . 

32 

213.110 — Gage  Restraint  Meas.  Systems — Implementing 
GRMS — Notice  to  FRA  and  Technical  Report. 

728  railroads  . 

5  notices  +  1  tech, 
report. 

45  minutes  +  4 
hours. 

8 

— GRMS  Output  Reports . 

728  railroads  . 

50  reports  . 

5  minutes  . 

4 

— GRMS  Exception  Reports . 

728  railroads  . 

50  reports  . 

5  minutes  . 

4 

— Procedures  for  Maintaining  GRMS  Data  . 

728  railroads  . 

4  procedures . 

2  hours . 

8 

— GRMS  Training  to  Qualified  Employees . 

728  railroads . 

2  tr.  programs  +  5 
sessions. 

16  hours . 

112 

— GRMS  Inspections — Two  Most  Recent  Records  . 

728  railroads  . 

50  records . 

2  hours . 

100 

213.118 — Continuous  Weld  Rail  (CWR) — Track  Owner 

728  railroads . 

728  revised  plans  .. 

4  hours . 

2,912 

Plans  to  FRA. 

—Notice  to  FRA  &  to  Affected  Employees  of  Plan’s  Ef¬ 
fective  Date. 

728  railroads  . 

728  notices  + 

80,000  notices. 

15  minutes  +  2  min¬ 
utes. 

2,849 

— FRA  Required  Revisions  to  CWR  Plans  . 

728  railroads  . 

20  revisions  . 

2  hours . 

40 

— Further  FRA  Amendments  to  CWR  Plans— Annual 

728  railroads . 

20  plans  . 

1  hour  . 

20 

Retraining  of  CWR  Employees. 

213.119 — Continuous  Weld  Rail  (CWR)— Fracture  Reports 

239  railroads  . 

12,000  reports  . 

10  minutes  . 

2,000 

— Petition  to  FRA  to  Conduct  Technical  Conference  on 

1  RR  Association  ... 

1  petition  . 

15  minutes  . 

.25 

Fracture  Report  Data. 
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CFR  Section 

Respondent 

universe 

Total  annual 
responses 

Average  time  per 
response 

Total  annual 
burden  hours 

— Comprehensive  CWR  Training  Program  for  Employ¬ 
ees  Needing  Annual  Retraining. 

239  railroads  . 

240  amended  pro¬ 
grams. 

60  minutes  . 

240 

— Annual  Retraining  of  CWR  Employees  . 

31  railroads  . 

80,000  workers  . 

30  minutes  . 

40,000 

— Records  of  CWR  Installations  and  CWR  Maintenance 

239  railroads  . 

2,000  records . 

10  minutes  . 

333 

— Records  of  Rail  Joint  Inspections  . 

239  railroads  . 

360,000  reds  . 

2  minutes  . 

12,000 

— Records  of  CWR  Periodic  Inspections  . 

239  railroads  . 

480,000  reds  . 

1  minute  . 

8,000 

— CWR  Procedures  Manual  . 

728  railroads  . 

239  Manuals  . 

10  minutes  . 

40 

213.233 — Track  Inspections  by  PersonA/ehicle — Records  .... 

728  railroads  . 

12,500  notations  .... 

1  minute  . 

208 

213.241 — Track  and  Rail  Inspection  Records . 

728  railroads  . 

1,542,089  records  .. 

Varies  with  Inspec¬ 
tion  Type. 

1,723,941 

213.303 — Responsibility  for  Compliance — High  Speed 

Track:  Notice  to  FRA  of  Assignment  of  Responsibility. 

2  railroads  . 

1  notice  . 

8  hours . 

8 

213.305 — Designation  of  Fully  Qualified  Individuals  . 

2  railroads  . 

150  designations  ... 

10  minutes  . 

25 

— Designation  of  Partially  Qualified  Individuals  . 

2  railroads  . 

15  designations . 

10  minutes  . 

3 

213.317 — Waiver  Petitions  . 

2  railroads  . 

1  petition  . 

80  hours . 

80 

213.329 — Curves,  Elevation,  and  Higher  Speed  Limits — No¬ 
tification  to  FRA  of  Passenger/Commuter  Equipment  Qp- 
erating  at  Higher  Curving  Speeds. 

2  railroads  . 

3  notifications . 

40  hours . 

120 

— Notification  to  FRA  of  Service  Qver  More  than  Qne 
Track  by  Passenger  or  Commuter  Service  Qperator. 

2  railroads  . 

3  notifications . 

45  minutes  . 

2 

213.333 — Automated  Vehicle  Inspection  Systems:  Track 
Geometry  Measurement  System  Qutput  Reports. 

3  railroads  . 

18  reports  . 

20  hours . 

360 

— Exception  Printouts  . 

2  railroads  . 

13  printouts  . 

20  hours  . 

260 

213.341 — Initial  Inspection — New  Rail  and  Welds:  Mill  In¬ 
spection — Report. 

2  railroads  . 

2  reports  . 

16  hours  . 

32 

— Welding  Plant  Inspection — Report  . 

2  railroads  . 

2  reports  . 

16  hours  . 

32 

— Inspection  of  Field  Welds — Records  . 

2  railroads  . 

125  records . 

20  minutes  . 

42 

213.343 — Continuous  Weld  Rail — History — Records . 

2  railroads  . 

150  records . 

10  minutes  . 

253 

213.345 — Vehicle  Qualification  Testing — Results/Records  .... 

1  railroad  . 

2  reports  . 

560  hours . 

1,120 

213.347 — Automotive  or  RR  Crossing  at  Grade — Protection 
Plans. 

1  railroad  . 

2  plans  . 

8  hours . 

16 

213.369 — Inspection  Records  . 

2  railroads  . 

500  records . 

1  minute  . 

8 

— Inspection  Records  of  Defects  and  Remedial  Actions 

2  railroads  . 

50  records . 

5  minutes  . 

4 

Total  Uosponsas:  2,81 3, .581. 

Total  Estimatad  Toted  y\nnu(d  Burdan: 
1,957.827  hours. 

Tvpo  of  Baipwst:  Extension  of  a 
Currently  A])])rov(!(l  ColkH:tion. 

'Titia:  Passenger  Train  Innergency 
l’r(!j)aredness. 

OMB  Control  Nuinhar:  2130-0545. 

Abstract:  The  collection  of 
information  is  tine  to  the  pa.ssenger  train 
emergency  regulations  set  forth  in  49 
CER  jjarts  223  and  239  which  retjnire 
railroads  to  meet  minimnm  Federal 
.standards  for  the  jirejiaration,  adojjtion, 
and  implementation  of  emergency 


prepartKlne.ss  jilans  connected  with  the 
operation  of  pas.senger  trains,  including 
freight  railroads  ho.sting  oj)erations  of 
rail  passenger  service.  'I’he  regulations 
rtujnirt!  luminescent  or  lighted 
emergency  markings  so  that  ]):>.ssengers 
;md  em(;rgeiu:y  re.sj)onder.s  can  readily 
determine  where  the  closest  and  most 
accessible  exit  routes  are  lot:ated  and 
how  the  emergency  exit  mechanisms  are 
operated.  Windows  and  doors  intended 
for  emergency  access  by  responders  for 
extrication  of  pas.sengers  must  he 
marked  with  retro-refl(;ctive  material  so 
that  emergenc:y  nisponders,  jiarticnlarlv 


in  conditions  of  |)oor  visibility.  c:an 
easily  distingni.sh  them  from  the  less 
accessible  doors  and  windows.  R(!cords 
of  the  inspection,  maintenance,  and 
repair  of  emergency  windows  and  door 
exits,  as  well  as  records  of  operational 
efficiency  te.sts,  will  he  n.sed  to  en.snre 
compliance  with  the  regulations. 

Form  \hinihcr(s):  N/A. 

Affected  Pahlic:  Businesses. 

Bespondent  Universe:  25  railroads. 

Frequency  of  Submission:  On 
occ:a.sion. 

Beporting  Barden: 


CFR  Section 

Respondent  universe 

Total  annual  responses 

Average  time  per  response 

Total  annual 
burden  hours 

239.13— Waiver  Petitions . 

25  railroads  . 

1  petition  . 

20  hours  . 

20 

239.107 — Marking  of  Emer¬ 
gency  Window  and  Door 

Exits  on  New  Passenger 
Cars. 

25  railroads  . 

6,525  labels  . 

10  minutes  . 

706 

— Replacement  Markings/ 
Decals  on  Emergency 
Window  and  Door  Exits. 

25  railroads  . 

6,320  decals/1,300  decals  . 

5  minutes/10  minutes  . 

744 

— Records  of  Inspections 

25  railroads  . 

1 ,800  window  tests/records  + 

1 ,200  door  test  records. 

20  minutes  . 

1,000 

239.101/201/203— Filing  of 
Emergency  Preparedness 
Plan  (EPP). 

3  railroads  . 

1  EPP . 

158  hours  . 

158 

— Amendments  to  Emer¬ 
gency  Preparedness 
Plan. 

1 5  railroads  . 

5  amendments  . 

8  hours  . 

40 
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CFR  Section 

Respondent  universe 

Total  annual  responses 

Average  time  per  response 

Total  annual 
burden  hours 

239.101(a)(1)(ii)— Mainte¬ 
nance  of  Current  Emer¬ 
gency  Telephone  Numbers. 

2  railroads  . 

2  current  lists  . 

1  hour . 

2 

239.101(a)(3) — Joint  Oper¬ 
ations  by  Railroads  — Joint 
Emergency  Preparedness 
Plan  (EPP). 

5  railroad  pairs  . 

1  joint  plan  . 

16  hours  . 

16 

239.101(a)(5)— Liaison  with 
Emergency  Responders — 
Updated  Plans  Containing 
Emergency  Responder  Liai¬ 
son  Information. 

25  railroads  . 

25  updated  plans  . 

40  hours  . 

1,000 

239. 1 0 1  (a)(7)(ii)— Passenger 
Safety  Information — Plans 
and  Posting  of  Safety 
Awareness  Messages. 

3  new  railroads/3  commuter 
railroads. 

1 ,300  cards/3  plans/3  safety 
messages/3  plans/3  safety 
messages. 

5  minutes/16  hours/48  hours/ 

8  hours/24  hours. 

396 

239.105 — Debriefing  and  Cri¬ 
tique  After  Each  Passenger 
Train  Emergency  Situation 
or  Full  Scale  Simulation, 

25  railroads  . 

44  debriefing/critique  sessions 

27  hours  . 

1,188 

239.301 — Operational  (Effi¬ 
ciency)  Tests  of  On-board 
and  Control  Center  Employ¬ 
ees  and  Records  of  Tests. 

25  railroads  . 

25,000  tests/records  . 

15  minutes  . 

6,250 

Total  liasponsos:  43,538. 

Total  Estimatail  Annual  Bunion: 

1 1 .520  hours. 

Typo  ol  Boquost:  Kxtonsion  oi  a 
(airnaitly  Aj)])rov(:(l  Collection. 

Pursuant  to  44  II.S.C,.  35()7(a)  and  5 
CFR  1320.5(1)).  1320.tt(l))(3)(vi).  FRA 
intonus  all  interested  j)arlie.s  that  it  may 
not  conduct  or  s])onsor.  and  a 
respondent  is  not  recpiired  to  resjxnid 
to,  a  collection  of  inidrniation  unless  it 
displays  a  currently  valid  OMB  control 
number. 

Aulhoritv:  44  II..S.(:.  3.5()l-3.52(). 

Issued  in  Washiiif'lon.  tKAin  laiiiiarv  1.5. 
2013. 

Reliecca  Pennin^lun, 

Chiof  Financial  Officor.  Fodoral  Bail  road 
Aclininisiralion. 

II'K  D<k:.  2(n3-011'.m  I'iled  1-22-ia:  8:4.5  :un| 
BILLING  CODE  4910-06-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[Docket  No.  FD  35709] 

Pacific  Imperial  Railroad,  Inc. — Change 
In  Operator  Exemption — Rail  Line  of 
San  Diego  and  Arizona  Eastern 
Railway  Company 

Pacific  Imperial  Railroad.  Inc.  (PIR),  a 
noncarrier,  has  filed  a  verified  notice  of 
exemj)tion  under  4‘)  CFR  1150.31  to 
change  operators  from  .San  Diego  & 
Imperial  Valley  Railroad  Comi)any.  Inc. 
(.SDIY) '  to  PIR  over  a  70.01 -mile  rail 


'  .SniY  was  aulliorized  to  operate  ttie  Oiwert  Line 
ill  San  l)ifi>()  fr  Inipcviat  Valhv  tUidwad — 


line  between  milepost  50.00  in  Division, 
(^ah.and  milepost  120.01  in  Plaster 
City,  ('.al.  (De.sert  Line).  The  Desert  Line 
is  owned  by  .San  Diego  and  Arizona 
Fa.stern  Railway  Company  (.SD^sAE). 

The  change  in  operators  for  the  line  is 
being  accomplished  through  .SDIY's 
assignment  of  its  authority  to  operate 
the  Desert  Line  to  PIR,  with  the  consent 
of  .SD^scAE  and  its  jiarent,  .San  Diego 
Metropolitan  Transit  Development 
Board.  This  change  in  operators  is 
exempt  under  40  CFR  1150.31(a)(3).- 
PIR  certifies  that  its  projected  annual 
revenues  as  a  result  of  this  transai:tion 
will  not  exceed  those  that  would  (pialifv 
it  as  a  Class  III  rail  carrier.  However, 
because  its  projected  annual  revenues 
will  exceed  .S5  million.  PIR  certifieil  to 
the  Board  that,  pursuant  to  the  notice 
rcupiirements  of  40  CFR  11 50. 32(e),  it 
has  provided  notice  to  emj)loyees  on  the 
affected  line  and  that  notice  was  not 
served  on  the  national  offices  of  any  rail 
labor  union  because  no  employees  on 
the  affected  line  belonged  to  a  rail  labor 
union.  Under  40  (d-’R  1 150.32(e).  this 
exemi)tion  cannot  become  effective 
until  March  3,  2013,  00  days  after  the 
latest  certification  that  PIR  ])rovided  the 
recpiired  notice  to  employees.  ‘ 


Fwinptum  from  4.‘)  f  '.S.C.  1()!)(U  fr  i  h'Wl.  FI) 

30457  (ICC.siMViid  y\u}>.  17.  1084). 

To  (|ualily  tor  a  clianf’i!  ot  oporalors  oxoinplion. 
ail  applicant  inusi  ^ivo  notice  to  .shippeis  on  lliii 
line.  .S'ee40{:i'K  1150.32(1)).  In  a  leller  tileil  lanuarv 
2.  2013.  IMK  cerlitied  to  the  Hoard  that,  at  present, 
there  are  no  shi|)])ers  on  the  Desert  Line:  therelore. 
no  service  otthis  notice  is  reipiired  on  shippers. 

'  I’lK  supplemented  the  certilication  in  its 
verilied  noticie  hy  letters  tiled  on  Dec:emher  27.  2012 
and  lanuarv  2.  2013.  On  laniiary  0.  2013.  I’lR 
claritied  that  the  employees  otSDIY  are  not 


If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  (d)  initio.  Petitions  to  revoke  the 
exem])tion  under  49  U..S.C..  l()5()2(d) 
may  he  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  effectiveness  of 
the  exemjition.  Petitions  for  stay  must 
be  filed  no  later  tban  February  22,  2013 
(at  least  .seven  days  before  the 
exeinjition  becomes  effective). 

An  original  and  10  co])ie.s  of  all 
pleadings,  referring  to  Docket  No.  FD 
35709,  nuLst  be  filed  with  the  Surface 
Transportation  Board.  395  E  Street.  SW., 
Washington,  DC"  20423-0001.  In 
addition,  one  copy  of  each  jileading 
miLst  be  served  on  Thomas  F. 
McFarland.  Thomas  F.  McFarland,  P.C., 
208  South  LaSalle  Street,  Suite  1890, 
Chicago,  IL  00004-1112. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at 
wmv.sth.dot.gov. 

llecidiul:  lanuarv  17.  2013. 

I5v  llio  Board,  Racliol  D.  Cainpholl, 
lliroclor,  OlTiee  of  Proceedings. 

[efTrey  Ilerzig, 

(doaranco  (dork. 

|FK  Doc.  2(n3-(n3()()  Filed  1-22-13:  8:45  ami 
BILLING  CODE  4915-01-P 
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DEPARTMENT  OF  THE  TREASURY 

Submission  for  0MB  Review; 

Comment  Request 

lamiiiry  1 7,  2013. 

'rhe  U(;parlinent  of  the  Treasurv  will 
siihiiiit  the  following  information 
collection  recjiiest  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995,  Biihlic  Law  104-13,  on  or  after  the 
date  of  publication  of  this  notice. 

DATES:  Oomments  should  he  received  on 
or  before  February  22,  2013  to  he 
assured  of  consideration. 

ADDRESSES:  Send  comments  regarding 
the  burden  e.stimate,  or  any  other  aspect 
of  the  information  collection,  including 
suggestion  for  reducing  the  burden,  to 

(1)  ()ffice  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget,  Attention:  Desk  Officer  for 
Tr(;asnry,  New  Execidive  Office; 

Building,  Room  10235,  Washington,  DC 
20503,  or  email  at 

()IIiA_Siil)mission@()MIi.Ii:()P.G()V  i\ni\ 

(2)  Treasury  FRA  Clearance  Officer, 

1750  Fenn.sylvania  Ave.  NW.,  Suite 
8140,  Washington,  DC  20220,  or  (;mail 
at  PRA@ti'(Hisuiy.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  snl)mission(s)  may  he 
obtained  by  calling  (202)  t)27-5331, 
email  at  PPA@tr(Hi snrv.gov.  or  the  entire 
information  collection  reepie.st  may  he 
fonml  at  www.reginfo.gov. 

Internal  Revenue  Service  (IRS) 

OMB  Niimbor:  1 545-01 92. 

Type  of  Hoviaw:  Extension  without 
change  of  a  currently  a])proved 
collection. 

Ty//e:Tax  on  Accnmnlation 
Distribution  of  Trusts. 

Form:  4970. 

Abstract:  Form  4970  is  used  by  a 
h(;neficiarv  of  a  domestic:  or  foreign  trust 
to  compute  the  tax  adjustm(;nt 
attributable  to  an  accnmnlation 
distribution.  The  form  is  usi;d  to  verify 
whether  the  corret:t  tax  has  been  jjaid  on 
the  ac;cumulation  distribution. 

Affected  Public:  Individuals  or 
I  louseholds. 

Estimated  Total  Burden  Hours: 

42.900. 

OMB  Number:  1 545-0935. 

Tvpe  of  Review:  Extension  without 
change  of  a  currently  ap])rov(;d 
collection. 

Title:  IJ.S.  Income  'fax  Return  of  a 
Foreign  Sales  Corporations:  Schedule  F, 
Transfer  Price  or  Commission. 

Form:  1120-FSC;  Sch.  F  (1120-FSC). 
Abstract:  Form  1120-FSC  is  filed  by 
foreign  corporations  that  have  elected  to 
he  FSCs  or  small  FSCs.  The  FSC  uses 


F'orm  1120-FSC  to  report  inc:ome  and 
(expenses  and  to  figure  its  tax  liability. 
IR.S  usees  Form  1120-FSC  and  .Schedule 
F  (Form  1120-F.S('.)  to  determine 
whether  the  F.SC  has  corrcectly  rejeorted 
its  income  and  expeenses  and  fignreed  its 
tax  liability  corrcectly. 

Affected  Public:  Private;  .Scector: 
Busine.ssces  or  otluer  for-profits. 

Estimated  Tot(d  Burden  Hours: 
1,088.250. 

OMB  Ncujihcer;  1545-0940. 

Type  of  Review:  liixtcen.sion  without 
change  of  a  currently  approved 
collcection. 

Title:  'I’D  8080 — Ehection  for  .$10 
Million  Limitation  on  Excempt  Small 
Lssuces  of  Industrial  Develojement  Bonds; 
Supplemental  Capital  Exjeenditnre 
Statenuents  (LR-1 8.5-84  Final). 

Abstract :The  rcegulation  liberalizes 
the  procedure  by  which  the  .state  or 
local  government  issneer  of  an  exempt 
small  issue  of  tax-exemj)l  bonds  elects 
the  $10  million  limitation  njeon  the  size 
of  such  i.ssne  and  deletes  the 
rceciuirement  to  file;  certain  snp])lcem(ental 
cajeital  expenditure  statements. 

Affected  Public:  .State,  Local,  and 
Tribal  Covernments. 

Estimated  Total  Burden  Hours:  1 .000. 

OMB  Number:  1545-1010. 

Type  of  Review:  Extension  without 
change  of  a  currently  ajejeroved 
collcection. 

Title:  Return  of  Exc:i.sce  'Fax  on 
Dnclistrihuted  Inceome  of  Rcegulatecl 
Investment  Com|)anic;s. 

Form:  801 3. 

Abstract :Vo\'m  8013  is  used  by 
rcegidatced  invce.stment  ceomjeauices  to 
comjeute  and  pay  the  excise  tax  on 
undistrihutced  inceome  impo.sed  under 
secetion  4982.  IR.S  usees  the  information 
to  verify  that  the  c:orrcec;t  amount  of  tax 
has  been  reported. 

Affected  Public:  Private  Sc;c:tor: 
Businesses  or  othcer  for-jerofits. 

Estimated  Toted  Burden  Hours: 
17,820. 

OMB  A'tcm/jer;  154,5-1810. 

Tvpe  of  Review:  Exteension  without 
cehangee  of  a  c:urrc;ntly  ajeproved 
cc)llcec:tion. 

'Title:  'I’D  9054 — Disc:losurc;  of  Returns 
and  Return  Information  to  Deesignee  of 
Taxpayer  (REC— 103320-00  Final). 

Abstract:  Under  .scec:tion  0103(a), 
rceturns  and  rceturn  information  arc; 
ceonficlential  imlce.ss  di.scelosure  is 
otherwise  acdhorizcecl  by  the  (ioclce. 
.Sc;c:tion  0103(c:),  as  amendeed  in  1990  hv 
.scecetion  1207  of  the  Taxpayer  Bill  of 
Rights  11.  Public  Law  104-108  (110  .Stat, 
1452),  authorizes  the  IR.S  to  cli.sc.lose 
rceturns  and  rcetnrn  information  to  such 
person  or  persons  as  the  taxpayer  may 
clcesignate  in  a  reejneest  for  or  (:()n.scent  to 
disclosure,  or  to  any  othcer  pcerson  at  the 


taxpayer’s  reejuest  to  the  (extent 
nece.ssarv  to  comply  with  a  rce(|U(est  for 
information  or  assistance  made  by  the 
taxpayer  to  such  other  jecerson. 

Disclosure  is  permitted  sidejcect  to  such 
rcecjuircements  and  conditions  as  mav  he 
lerce.scrihed  by  rcegulations. 

Affected  Public:  Individuals  or 
1  louseholds. 

Estimated  Total  Burden  Hours:  800. 

OMB  Number:  1545-1000. 

Type  of  Review:  Extension  without 
change  of  a  currently  approveed 
collection. 

Title:  Ajeplication  for  Withholding 
Ccertificate  for  Dispositions  by  P’oreign 
Persons  of  U.S.  Real  Projeertv  Intercests. 

Form:  8288-B. 

Abstract:  Form  8288-B  is  u.sed  to 
apply  for  a  withholding  certification 
from  IRS  to  reduce  or  (eliminate  the 
withholding  reejnired  hv  scection  1445. 

Affected  Public:  Prividee  Sector: 
Businesses  or  other  for-|)rofit.s. 

Estimated  Toted  Burelen  Hours: 

29,250. 

OMB  Numbeer:  1 545-1 1 90. 

Type  of  Review:  Revision  of  a 
currently  ajeproved  collcection. 

Title:  Like-Kind  Exchangees. 

Eeum:  8824. 

AbstrewA:  P’orm  8824  is  used  hv 
individuals,  partneerships,  and  other 
(entities  to  rejeort  the  exchange  of 
business  or  invce.stment  propcertv.  and 
the  dceferral  of  gains  from  such 
transactions  under  scection  1031.  It  is 
al.so  used  to  report  the  dcefcerral  of  gain 
under  scection  1043  by  memhers  of  the 
cexcecntivce  branch  of  the  Federal 
governmeent. 

Affected  Public:  Individuals  or 
Households. 

Estimated  TeAal  Burelen  Henirs: 
1,995.807. 

OMB  Number:  1 545-1444. 

Type  of  Review:  Exteension  withoid 
change  of  a  currently  approveed 
collcection. 

Title:  Empowerment  Zone  and 
Rcenewal  Ojejeortunity  Employment 
Credit. 

Fonjj;  8844. 

AbstraeA:  The  cemjjowermcent  zone 
(employment  (EZE)  credit  is  jeart  of  the 
general  hnsincess  creedit  under  scection 
38.  However,  unlike  the  other 
comjeonents  of  the  general  hnsincess 
creedit,  taxpayers  are  allowed  to  offset  25 
percent  of  their  altcernative  minimum 
tax  with  the  EZE  credit. 

Affected  Public:  Private  .Scector: 
Busincessces  or  other  for-jerofits. 

Estimedeel  TeAed  Burelen  Henirs: 
237,000. 

OMB  Number:  1 545-2233. 

Type  of  Review:  Extension  without 
change  of  a  currently  ajejeroved 
collcection. 
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77//e:  Notice  2012—48 — Trilial 
Economic  Develojniient  Bonds. 

Al)str(i(:1:  This  Notice  solicits 
a])])lications  for  the  reallocation  ol 
availahle  amounts  ot  national  bond 
issuance  authority  limitation  for  tribal 
iK:onomic  development  bonds  (“Tribal 
Economic  Development  Bonds”)  that 
were  previously  allocated  to  eligible 
issiKU's  bv  the  Internal  Revenue  .Service 
(“IRS”)  and  that  have  not  been  used. 

This  Notice  also  provides  related 
guidance  on:  (1)  the  ap|)lication 
recjuirements  and  forms  for  recjue.sts  for 
volume  caj)  allocations,  and  (2)  the 
method  that  the  IRS  and  the  Dej)artment 
of  the  Treasury  will  use  to  alloc;ate  the 
volume  caj). 

Affhcied  Public:  State.  Loi;al.  and 
Tribal  Governments. 

Estimated  Total  Burden  Hours:  1.001. 

Dawn  1).  Wnlfgang. 

Treasury  PItA  Clearance  Ol  ficer. 

II'K  Doc.  2()i:i-U127:<  Filod  K:4ri  ami 

BILLING  CODE  4830-01-P 

DEPARTMENT  OF  VETERANS 
AFFAIRS 

[0MB  Control  No.  2900-New] 

Proposed  Information  Collection; 
Women  Veterans  Healthcare  Barriers 
Survey  Activity:  Comment  Request 

AGENCY:  Veterans  Health 
Administration.  Department  of  Veterans 
Affairs. 

ACTION:  Notice. 

SUMMARY:  The  Veterans  Health 
Administration  (VHA)  is  announcing  an 
opj)ortunity  for  j)ul)lic  comment  on  the 
propo.sed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
199.5.  Federal  agcmcies  are  requinul  to 
publish  notice  in  the  PTMleral  Register 
concerning  each  j)roposed  collection  of 


information,  including  each  propo.sed 
new  collection,  and  allow  (it)  days  for 
])ublic  comment  in  response  to  the 
notice  to  conduct  an  independent 
comprehensive  .study  of  the  barriers  to 
the  provision  of  comj)rebensive  health 
can;  for  woimai  Veterans. 

DATES:  Written  comments  and 
recommendations  tin  the  ])ropo.se{l 
collection  of  information  should  be 
received  on  or  before  March  25,  2013. 
ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  through 
the  Federal  Docket  Management  System 
(FDMS)  at  www’.Begulations.eov:  or  to 
Cynthia  Harvey-Pryor,  Veterans  H(;alth 
Administration  (1()P7BFP).  Department 
of  Veterans  Affairs,  810  Vermont 
Avenue  NW.  Washington,  D(]  20420  or 
email:  (:ynthia.b(u-\'ey-})iyoi'@va.gov. 
Please  refer  to  “OMB  Control  No.  2900- 
NEW.  Women  Veterans  Healthcare 
Barriers  Survey”  in  any  correspondence. 
During  the  comment  period,  comments 
may  he  viewed  online  through  FDMS. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gvnthia  1  larvev-Prvor  at  (202)  401-5870 
or  FAX  (202)  273-9381. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Pub.  E.  104-13;  44  U.S.f',. 
3501-3521).  Federal  agencies  must 
obtain  a])proval  from  OMB  for  each 
collection  of  information  they  conduct 
or  s])onsor.  This  recpiesl  for  comment  is 
being  made  pursuant  to  Section 
3500(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  VHA  invites 
comments  on:  (1)  Whether  the  j)ropo.sed 
collection  of  information  is  necessarv 
for  the  projjer  performance  of  VI  lA’s 
functions,  including  whether  the 
information  will  have  |)ractical  utilitv: 
(2)  the  accuracy  of  VHA’s  estimate  of 
the  burden  of  the  proj)o.sed  collection  of 
information:  (3)  ways  to  enhance  the 
(juality.  utilitv.  and  clarity  of  the 
information  to  he  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 


collection  of  information  on 
respondents,  including  through  the  use; 
of  automated  collection  techniciues  or 
the  use  of  other  forms  of  information 
technology. 

Title:  Women  Veterans  Healthcare 
Barriers  .Survey  . 

OMB  (Jontrol  Number:  29()()-N(nv 
(Women  Veterans  Healthcare  Barriers 
.Survey). 

Tvj)e  of  Beview:  New  data  collection. 

Abstract:  Women  Veterans  compri.se 
one  of  the  fa.stest  growing 
suhpopulalions  of  Veterans.  Today, 
there  are  more  than  1.8  million  living 
women  Veterans,  mon;  than  500, ()(K)  of 
whom  have  enrolled  in  the  VA  Health 
Care  .System.  Over  the  last  decade,  the 
number  of  women  Veterans  using  VA 
health  c:are  has  miarly  doubled.  VA  is 
responding  by  improving  access  and 
services  for  women.  The  study  will  help 
us  better  understand  barriers  women 
Veterans  face  accessing  VA  care,  the 
comprehensivene.ss  of  care,  and 
improve  our  understanding  of  the  long¬ 
term  consecjuences  of  military 
deployment.  The  data  collected  will 
allow  VA  to  ])lan  and  ])rovide  better 
health  care  for  women  Veterans  and  to 
support  re])orts  to  (iongrcLss  about  the 
status  of  women  Vetmans’  health  can;. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  5.800 
hours. 

Estimated  Average  Burden  Per 
Besf)ondent:  40  minutes. 

Fre(]uencv  of  Besponse:  One  time. 

Estimated  Number  of  Resinmdents: 
8,400. 

Hy  (lirnclion  of  the  .Scuiretarv. 

William  F.  Russo, 

Deputy  Director,  Office  of  liegulatious  Policy 
and  Management.  Office  of  Ceneral  Counsel. 
Department  of  Veterans  Affairs  . 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

23  CFR  Parts  1200, 1205,  1206, 1250, 
1251,  1252, 1313, 1335,  1345,  and  1350 

[Docket  No.  NHTSA-201 3-0001] 

RIN  2127-AL30;  RIN  2127-AL29 

Uniform  Procedures  for  State  Highway 
Safety  Grant  Programs 

agency:  National  Highway  TrafTie 
.Safety  Administration  {NlVrSA), 
l)»!|)artinent  of  Transportation  (DOT). 
ACTION:  Interim  final  rule:  recpiest  for 
comments. 

SUMMARY:  'fhis  action  establishes  new 
uniform  procedunis  governing  the 
implementation  of  State  highway  safety 
grant  jirograms  as  amended  hy  the 
Moving  Ahead  for  l^rogress  in  the  21st 
(ientnry  Act  (MAP-21).  It  also 
reoi-ganizes  and  amends  existing 
recpiirements  to  implement  the 
provisions  of  MAP-21 . 

This  document  is  being  issued  as  an 
interim  final  ride  to  provide  timely 
guidance  about  the  ap])lication 
procedures  for  national  priority  safety 
program  grants  in  li.scal  year  2013  and 
all  Ohaj)ter  4  highway  safety  grants 
l)(!ginning  in  fiscal  year  2014.  The 
agency  re(]uests  comments  on  the  rule. 
I'he  agency  will  j)uhlish  a  notice 
resjKHiding  to  any  comments  received 
and,  if  appropriate,  will  amend 
jjrovisions  of  the  regulation. 

DATES:  This  interim  final  rule  becomes 
effective  on  january  23,  2013. 

(Comments  on  this  interim  final  rule  are 
due  April  23.  2013.  In  com|)lianc»;  with 
the  Pajierwork  Reduction  Act.  NH'I  SA 
is  also  seeking  comment  on  a  new 
information  collection.  .See  the 
Paperwork  Reduction  Act  section  under 
Regidatory  Analvses  and  Notices  below. 
ComiiKMits  relating  to  new  information 
collection  recpiirements  are  due  March 
2.5.  2013  to  NHT.SA  and  to  the  Office  of 
Management  and  Budget  (OMB)  at  the 
addre.ss  listed  in  the  ADDRESSES  section. 
ADDRESSES:  Written  comments  to 
NMTSA  may  he  submitted  using  any 
one  of  the  following  methods; 

•  Mail:  .Send  comments  to;  Docket 
Management  Facility,  M— 30.  IJ..S. 
Department  of  Transportation.  1200 
New  jersey  Avenue  .SE..  West  Building. 
Room  \Y12-140.  Washington.  DO  20590. 

•  Fax:  Written  (;omment.s  may  he 
faxed  to  (202)  493-2251. 

•  Internet’.To  submit  comments 
electronically,  go  to  the  U.S  Government 
regulations  Web  site  at  http:// 


www.raf’iilations.gov.  Follow  the  online 
instructions  for  submitting  comments. 

•  Hand  Dalivaiv:  l{  you  plan  to 
submit  writt(Mi  coinuKaits  by  hand  or 
courier,  please  do  so  at  1200  New  jersey 
Avenue  .SE.,  West  Building,  Ground 
l''loor.  Room  Wl 2-140,  Washington.  DC. 
h(!tween  9  a.m.  and  5  p.m.,  Ea.stcirn 
Time.  Monday  through  Friday,  excej)! 
Imderal  holidays. 

Whichever  way  you  submit  your 
comments,  please  r(!memh(!r  to  identify 
the  docket  ninnher  of  this  document 
within  your  correspondence.  You  may 
contact  the  docket  by  telephone  at  (202) 
300-9324.  Note  that  all  comments 
received  will  he  posted  without  change 
to  htlp://\\  \\’\v.r(‘^iiIations.go\’,  including 
any  personal  information  provided. 

Gomments  regarding  the  jjropo.sed 
information  c:ollection  .should  he 
submitted  to  NH'f.SA  through  one  of  the 
l)receding  methods  and  a  coj)y  .should 
also  h(!  sent  to  the  Gffice  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budgcit,  725-1 7th 
.Street,  NW..  Washington.  D(^  2()5()3. 
Attention;  NHT.SA  Desk  Officer. 

Privacy  Acl :  Please  .S(!e  the  Priva(;y 
Act  heading  under  Regulatory  Analyses 
and  Noti(;e.s. 

Docket:  All  documents  in  the  dock(!l.s 
are  listed  in  the  http:// 
www.rei’uhitions.f^ov  index.  Puhliclv 
available  docket  materials  are  available 
either  electronically  in 
www.rct’ulations.gav  or  in  hard  copy  at 
the  Docket  Management  Imcility.  M-30, 

U. S.  Department  of 'rrans})ortation. 

West  Building,  (jround  Floor,  Room 

W 12-1 40,  1200  New  jersey  Avenue  .SE., 
Washington,  DG.  3’he  Docket 
Management  Facility  is  open  between  9 
a.m.  and  5  ]i.m..  Eastern  'rime,  Monday 
through  Friday,  except  Imderal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
program  i.ssues;  Dr.  Mary  D.  Gunnels. 
Associate  Administrator,  Regional 
()])eration.s  and  Program  Delivery, 
National  Highway  Traffic  .Safety 
Administration,  Tele])hone  ninnher; 
(202)  300-2121;  Email; 

Maggi  .(hinncls@dat  .<>ov. 

For  legal  i.ssues;  Ms.  jin  Kim. 
Attorney-Advisor,  Offiia!  of  the  Ghief 
Gonn.sel,  National  Highway  Traffic 
.Safety  Admini.stration,  'Felephone 
ninnher;  (202)  300-1834;  Email; 
lin.Kim@dot.gav. 
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1.  Executive  Summary 

On  july  0,  2012,  the  President  signed 
into  law  the  “Moving  Ahead  for 
Progress  in  the  21st  ('.entury  Act" 
(MAP-21),  Public  Law  112-141,  which 
rixstructured  and  made  various 
substantive  changes  to  the  highway 
safety  grant  programs  administered  by 
the  National  Highway  Traffic  .Safety 
Admini.stration  (NHTSA).  .Specifically, 
MAP-21  modified  the  existing  formula 
grant  program  codified  at  23  U..S.G.  402 
(.Section  402)  by  requiring  .States  to 
develop  and  imjilement  the  State 
highway  safety  jirogram  using 
lierformance  measures.  MAP-21  also 
rescinded  a  number  of  .sejiarate 
incentive  grant  programs  that  existed 
under  the  .Safe,  Accountable,  I'Mexihle, 
Efficient  Transjiortation  Eipiity  Act;  A 
I.egacy  for  Users  (.SAFETEA-LU),  Public 
Law  109-59,  and  replaced  them  with 
the  “National  Priority  .Safety  Programs,” 
codified  in  a  single  section  of  the  United 
.States  Gode  (23  l)..S.G.  405  (.Set:tion 
405)).  The  National  Priority  .Safety 
Programs  include  Occupant  Protection, 
State  Traffic  Safety  Information 
.Systems.  Impaired  Driving 
Gountermeasnres,  Motorcyclist  .Safely, 
and  two  new  grant  programs — 

Distracted  Driving  and  .State  Graduated 
Driver  Licensing.  MAP-21  .spei;ifie.s  a 
single  a|)|ilication  deadline  for  all 
highway  .safety  grants  and  directs 
NHT.SA  to  establish  a  consolidated 
application  jirocess,  using  the  Highway 
.Safety  Plan  that  States  have  traditionally 
suhmitted  for  the  .Section  402  program. 
.See  .Sections  31101(f)  and  31102,  MAP- 
21. 

MAP-21  provides  additional  linkages 
between  NHT.SA-administered  programs 
and  the  jirograms  of  other  DOT  agencies 
coordinated  through  the  .State  .strategic 
highway  .safety  plan  administered  hy  the 
Imderal  Highway  Admini.stration 
(FHWA).  as  defined  in  23  U.S.G.  148(a). 
The  Department  will  harmonize 
performance  measures  that  are  common 
across  programs  of  DOT  agencies  (e.g., 
fatalities  and  serious  injuries)  to  ensure 
that  the  highway  safety  community  is 
proviiled  uniform  measures  of  jnogress. 

.Section  402,  as  amended  hy  MAP-21, 
continues  to  require  each  .State  to  have 
an  approved  highway  safety  jirogram 
designed  to  reduce  traffic;  crashes  and 
the  resulting  deaths,  injuries,  and 
property  damage.  .Section  402  sets  forth 
minimum  requirements  with  which 
each  .State’s  highway  .safety  program 
must  conqily.  Under  existing 
procedures.  .States  mu.st  submit  a 
Highway  .Safety  I’lan  (H.SP)  each  year  to 
NHT.SA  for  ajiproval,  de.scrihing  their 
highway  .safety  program  and  the 
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liSl  IS  a  critical  clomont  that  illustrates 
tlie  linkage  between  higlnvav  safety 
])rograin  ])lanning  and  ])rograin 
pcrlorinance.  NHTSA  has  worked 
collahoratively  with  the  Governors 
Highway  Safety  Association  (GHSA)  on 
inijiroveinents  to  the  USPs  and  the 
Iilanning  ])rocess  for  many  years,  and 
expects  that  continuous  iinproyement 
ettorts  will  demonstrate  measurahh' 
pnJKress  in  traffic  safety.  Going  forward. 
IISI  coordination  with  the  State 
strategic  highway  .safety  plan  as  defined 
m  2.t  U.S.(,.  148(a]  will  continue  that 
iniproyement.  NHTSA  intends  to 
collaborate  with  other  DOT  agencies  to 
ensure  there  are  not  multiple  measures 
and  targets  for  the  performance 
measures  common  across  the  various 
federal  safety  programs. 

HOT  will  (.‘ontiniie  to  analyze  the 
linkage  between  .sjjecific  safety 
investments  made  by  the  States  and 
Mates  safety  outcomes  to  learn  more 
about  the  a.ssociations  between  the 
ajiplication  of  resources  and  .sah'ty 
outcomes.  DOT  will  i)erforni  this  ‘ 
analy.si.s  using  data  provided  by  States 
to  build  and  improve  the  foundation  of 
evidence  to  inform  future 
reauthorization  pro|)o.sals.  DOT’s 
analysis  could  inform  additional 
ro(|uirements  for  safely  iirograms  and 
data  from  States. 

MAI  -21  amended  Section  402  to 
ni(piire,  among  other  things.  States  to 
suhmit  for  fi.scal  year  2014  and 
thereafter  an  HSP  with  performance 
measures  and  targets  as  a  condition  of 
apiiroval  of  the  State’s  highway  .safety 
program.  [23  IJ.S.G.  402(k)(;i))  MAP-^l 
'-'’iitents  of 

the  HSl  that  States  must  suhmit, 
including  strategies  for  jirogramming 
tunds,  data  .sujjporting  those  .strategies, 
and  a  report  on  the  degree  of  success  in 
meeting  the  jJerformance  measure 
targets.  Id.  MAP-21  also  directs  States 
U)  include  in  the  HSP  their  application 
loi  all  other  grants  under  23  IJ.S.G. 

Ghajjter  4,  and  to  submit  their  HSP  by 
Jnly  1  of  the  fi.scal  year  jireceding  the 
Icscal  year  of  the  grant.  [23  IJ.S  G 
402(k)(2)  and  4()2(k)(:i)) 

The  National  Priority  Safety  Programs  ] 
(.reated  by  MAP-21  continue  many 
asjiecTs  of  jnevions  grants,  hut  also  ! 

include  change.s.  [23  IJ.S.G.  4().'5) 
Specifically,  MAP-21  consolidated  i 

several  previously  separate  occupant  , 

protection  grants  into  a  single  occupant  •, 
protection  grant  under  new  Section  j 

^O.'jfb),  updated  the  requirements  for  a  <■ 
State  traffic  safety  information  .system  I 

impnivements  grant  under  new  Section  ^ 
40o((;),  revised  the  impaired  driving  / 

countermeasures  grant  under  new  P 

Section  40,5(d),  including  a  new  grant  tl 


for  Stab)  Ignition  interlock  laws,  created 
a  new  distracted  driving  grant  under 
now  Section  4().'i(e),  extended  the 
motorcyclist  safety  grant  largely 
uiu.hanged  under  new  Section  40,1(1], 
<md  created  a  new  graduated  driver 
1  licensing  grant  under  new  Section 
40ri(g).  None  of  the.se  grant  programs 
under  MAP-21  is  identical  to  a  grant 
piogram  that  existeil  under  SAMiTKA— 
LIJ,  hut  many  continue  various 
•  locjuirements  of  the  prior  grant 
programs.  For  each  of  these  grants. 

I  MAI  -21  siiecifies  the  criteria  for  a  grant 
award  {.some  of  which  are  pre.scriiitive) 
the  mechanism  for  allocation  of  grant 
funds,  and  the  eligible  uses  of  grant 
funds.  " 

map-21  requires  NHTSA  to  award 
tiighway  safety  grants  pursuant  to 
separately  retiuires 
NH  ISA  to  establish  miniinmn 
mpiirements  for  the  graduated  driver 
licensing  {GDL)  grant  in  accordance 
with  the  notice  and  comment  provisions 
of  ttie  Administrative  Procedure  Act 
(Section  ;ni()l(d),  MAP-21;  23  IJ.S.G 
^ff^glCiKA))  In  order  to  jmivido  States 
with  as  much  advance  time  as 
practicable  to  jirepare  grant  applications 
and  to  ensure  the  timely  award  of  all 
grants  in  fiscal  years  201  :i  and  2014,  the 
agency  IS  proceeding  with  an  expedited 
rulemaking.  Accordinglv,  NHTSA  is 
jmhli.shing  this  rulemaking  as  an 
■nterim  final  rule  (IFR),  with  immediate 
oltectiveness,  to  implement  the 
application  and  administrative 
recpiiremenls  of  the  highway  safety 
grant  programs.  Ke.s])onding  to  the 
notice  and  comment  requirement  for  the 
r.DL  grant  ])rogram,  NHTSA  published 
a  notice  of  projiosed  rulemaking 

program  on  (Jetoher  .1, 
2012.  (77  FR  009,10)  The  comment 
period  lor  the  GDL  NPRM  clo.sed  on 
October  2.1.  2012.  Today’s  IFR  addresses 
file  comments  received  and  incorporates  ' 
requirements  for  the  GDL  program.  See  '  I 
Section  III.G.  below.  1 

This  IFR  .sets  forth  the  ajiplication,  ( 

ajijiroval,  and  administrative  1 

reiiuirements  for  all  MA1>-21  grant  I 

programs.  It  uiidates  the  Uniform  ‘ 

Procedures  for  State  Highway  Safety  i 

I  rograms  to  incorjiorate  the  new  c 

jierformance  measures  jirocess  and  the  i 
.single  application  reipiirement.  It  adds  a 
lequirements  for  the  new  Section  40.1  e 
incentive  grant  jirograms.  Finallv.  it  (• 

iqidates  and  consolidates  into  one  rule  v 
a  number  of  old  regulations  (State  p 

Highway  Safety  Agency,  Political  S 

Subdivision  Participation  in  State  o] 

Highway  Safety  Ih'ograins,  State  t( 

Matching  of  Planning  and 
Administration  Go.sis,  Rules  of  s- 

Procedure  for  Invoking  Sanctions  under  in 
the  1  lighway  Safety  Act  of  1900)  that  .j] 


nmiam  apjdicahle  to  the  highway  .safety 
grants.  While  many  procedures  and 
roquirements  continue  unchanged  hv 
today’s  action,  organization  and  section 
niinil)(;rs  luivo 

For  ease  of  reference,  the  iireamhle 
Identifies  in  ))arenthe.se.s  within  each 
subheading  and  at  appropriate  places  in 
the  exjilanalory  jiaragraphs  the  new  GFR 
citation  for  the  corresponding  regulatory 


II.  Section  402  (Jrant  Program 

d  A.  Ganei'dl 

Tlu)  1  lighway  Safety  Act  of  1 900  (23 

IJ. S.G.  401  at  sdq.)  established  a  formula 
grant  program  to  improve  higlnvav 
safety  in  the  United  States.  As  a  ' 
condition  of  the  grant.  States  must  meet 
certain  reiiuirenients  contained  in  23 

•>  .  ..  402.  While  MAP-21  reorganized 
11  mimlier  of  provisions  within  Section 
402.  it  retained  much  of  the  existing 
requirements  of  the  formula  grant 
liiogram.  Section  402(a)  continues  to 
nxpiire  each  State  to  have  a  higlnvav 
safety  ])rogram,  apjiroved  by  the  ' 
Secretary  of  Transjiortation'.  which  is 
j  c  esigned  to  reduce  traffic  crashes  and 
the  resulting  deaths,  injuries,  and 
projierty  damage  from  those  crashes. 
Section  402(a)  akso  continues  to  reiniire 
State  highway  safety  programs  to 
comply  with  uniform  guidelines 
promulgated  by  the  Secretary. 

map-21  amended  Section  402(h). 
which  .sets  forth  the  minimum 
leipiirements  with  which  each  Stale 
highway  .safety  jirograin  must  comiily 
to  nuiuire  the  Highway  Safety  Plan  ’  ’ 
(HSl  )  to  provide  for  a  data-driven  traffic 
sahyy  enforcement  jirograin  to  prevent 
traffic  violations,  crashes,  and  crash 
tcitalities  and  injuries  in  areas  most  at 
risk  for  such  incidents.  As  is  evident 
with  other  amendments  to  Section  402 
di.scu.s.sed  below,  MAP-21  highlights 
the  imjiortance  of  strategies  .supported 
by  data  to  reduce  crashes.  While  data- 
driven  program  development  has  long 
been  a  practice  of  jurisdictions  in  the 
lighway  safety  grant  program,  requiring 
States  to  have  a  data-driven  traffic  safely 
enforcement  program  and  targeted 
onforcement  based  on  data  will  promote 
imjiroved  safety  outcomes.  MAP-21 
akso  ainended  Section  402(b)  to  require 
each  State  to  coordinate  its  HSP,  data 
collection,  and  information  .systems 
with  the  State  strategic  highway  .safety 
lyan  as  defined  in  23  IJ.S.G.  14'8(a).  ' 

SiK.h  a  re(]uirement  to  coordinate  these 
elements  into  a  unified  State  approach 
to  Jn”h\Vciy  safoty  proinotos 
comprehensive  transportation  and 
safety  idanning  and  program  efficienev 
111  the  States.  Goordinating  the  HSP 
planning  proce.ss  with  the  iirograms  of 
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Other  DOT  Hgcnicies  when;  jjo.ssiljlc  will 
ensure  ;ili{.nnient  ol'Stnte  perlonnance 
tai^ets  where  coinnion  ineasun'inents 
exist,  sucli  as  iataliti(;s  and  serious 
injuries.  States  an;  encouraged  to  u.se 
data  to  identify  l)errornian(:e  nujasures 
Ixwond  these  consensus  i)erronnance 
UKiasunjs  (e.g.,  distractixl  driving 
bicycles).  NUTSA  will  collaborate  with 
other  DO  I  agcnicies  to  promote 
alignment  among  performance 
measures. 

MAP-21  also  amends  the  uses  of 
S(;ction  402  grant  funds.  Section  402(1)) 
prohibits  the  u.se  of  automated  traffic 
enforcement  sy.stems.  Such  .sy.stems 
include  red  light  and  s])eed  cameras,  but 
do  not  include  hand  held  radar  or 
devices  that  law  enforcement  officers 
u.se  to  Pike  an  enforcement  action  at  the 
time  of  a  violation.  Section  402(c) 
provides  that  States  may  u.se  grant  funds 
in  cooperation  with  neighboring  States 
for  highway  .safetv  purposes  that  benefit 
Jill  participating  States.  For  States  that 
■share  a  common  media  market, 
enforcement  corridors  and  i)rogram 
needs,  such  interstate  initiatives 
recognize  the  mutual  benefits  that  mav 
be  gained  by  multiple  juri.sdictions 
through  the  sharing  of  resources, 
finally.  Section  402(g)  |)rovide.s  an 
exception  to  the  general  prohibition 
iigamst  u.sing  Section  402  grant  funds 
for  activities  carried  out  under  22  ll.S.d. 
40.2.  States  may  now  u.se  Section  402 
funds  to  supplement  demonstration 
projects  carried  out  under  Section  402. 


lUobway  SnffHy  Plan  ContaiUs 
The  most  significant  changes  in  the 
Section  402  grant  program  are  the  new 
performance-based  re(|uirement.s  for  the 
IfSl^  and  the  reporting  requirements. 
Under  the  old  regulation.  State  ffSI\s 
were  retpured  to  contain  a  j)erformance 
plan  with  (1)  a  list  of  objective  and 
measurable  highway  .safety  goals,  (2) 
jierformance  measures  for  each  of  the 
safety  goals,  ami  (2)  a  de.scrij)tion  of  the 
processes  used  by  the  State  to  identify 
highway  .safety  j)roblem.s.  define 
highway  .safety  i)erformance  measures, 
and  develoj)  projects  to  address 
problems  ami  achieve  the  State's  goals. 
In  addition.  States  were  to  include 
descriptions  of  program  .strategies  they 
planned  to  implement  to  reach  highwav 
safetv  targets.  Many  of  the.se 
recpiirements  remain  unchanged  bv 
today  s  action.  However,  based  on  the 
new  niqinrements  in  MAI^-21 ,  States 
will  need  to  provide  additional 
information  in  the  HSl^  to  meet  the 
performance-ba.sed.  evidence-based 
nupiirements  of  MAF-21  (22  t'FR 
1200.11) 

Under  the  old  regulation.  States  were 
recjuired  to  de.scribe  the  highway  .safety 


I  j)lanning  j)roce.s.s  in  the  USF.  This 
continues  to  be  recpiired  by  today’s 
Jiction.  However,  the  agency  made  some 
changes  to  reflect  the  terms  used  in 
MAF-21  (e.g.,  i)erformance  measures 
tint!  targets,  data-hased,  evidcjnce-bascul). 
The  IFR  al.so  includes  a  new 
re(iuirement  that  the  State  include  a 
de.scription  of  the  efforts  and  the 
outcomes  of  the  effort  the  State  has 
made  to  coordinate  the  highway  .safety 
lihin.  data  collection,  and  information 
■systems  with  the  State  strategic  highway 
.safety  plan,  as  reciuired  by  MA1’-21  (22 
CFR  1200.11  (a)) 

While  the  most  significant  change  in 
t  MAF-21  is  the  ])erformance-ba.sed 
requirements  for  the  HSP,  States  have 
been  moving  in  that  direction  over  the 
jiiist  several  years  based  on  a 
(:ooi)erative  effort  with  GHSA  and  DOT 
i  to  establish  voluntary  i)erformam:e 
measures  for  highway  safety  grant 
lirograms.  Over  the  years,  NHTSA  and 
GHSA  have  developed  numerous  tools 
and  resource  documents  to  enhance  the 
offectiveness  of  the  HSPs  and  promote 
linkage  to  measurable  traffic  safety 
impiovements  that  will  supjiort 
requirements  under  MAP-21.  State 
IhSPs  must  now  provide  for 
])erformance  measures  and  targets  that 
are  eyidence-ba.sed.  and  this  is 
(.'unsistent  with  the  report.  “Traffic 
Safety  Performance  Measures  for  States 
and  Federal  Agencies”  (DOT  MS  811 
02.')),  that  States  have  been  u.sing  to 
develop  performance  measures  since 
2()1().  1  he  agency  will  regularly  review 
with  tlu;  Statos  llu;  porlorinanco 
measures  and  coordinate  with  other 
DOT  agencies  to  ensure  consistent 
a])j)lication.  As  directed  by  MAP-21. 
NHTSA  must  “coordinate  with  (GHSA| 
in  making  revisions  to  the  set  of 
retpiired  performance  measures."  (22 
U.S.G.  402(k)(4))  The  Department  will 
harmonize  performance  measures  that 
are  common  across  programs  of  DOT 
agem.ies  (e.g.,  fatalities  and  serious 
injuries)  to  ensure  that  the  highway 
safety  community  is  i)rovided  uniform 
measures  of  j)rogre.ss. 

I  he  State  process  for  .setting  targets  in 
the  HSP  must  be  ba.sed  on  an  analysis 
of  data  trends  and  a  resource  allocation 
a.sse.ssment.  For  purposes  of  the  current 
lulemaking.  evidence-based  analysis 
should  include  States’  programming  of 
resources  compared  to  the  specific 
measures  in  “Traffic  Safetv  Performance 
Measures  for  States  and  Federal 
Agencies.”  As  reipiired  by  MAP-21,  the 
HSP  must  provide  documentation  of  the 
current  safety  levels  for  each 
performance  measure,  (piantifiable 
annual  performance  targets  for  each 
jierformance  measure,  and  a 
justification  for  each  performance  target. 


including  an  exi)lanation  of  why  each 
target  is  apj)ropriate  and  evidence 
Ixi.sed.  Consistent  with  the  Highway 
Safety  Plan  for  continuous  safety 
improvement,  selected  targets,  should 
whenever  rea.sonable.  rej)re.sent  an 
improvement  from  the  current  status 
mther  than  a  simj)le  maintenance  of  the 
(.in  lent  rate,  largets  for  each  j)rogram 
area  should  be  consistent,  comj)atible 
and  ])rovide  sufficient  coverage  of  State 
geographic  areas  and  road  users.  When 
iiggregated,  strategies  should  lead 
logically  to  ovenill  statewide 
performance  and  be  linked  to  the 
anticij)ated  success  of  the 
countermeasures  or  strategies  .selected 
and  funded  in  the  HSP.  (22  GFR 
1200.11(1))) 

The  agency  will  collaborate  regularly 
with  FHWA,  Federal  Motor  Carrier 
Safety  Administration  (FMG.SA)  and 
other  DOT  agencies  along  with  the 
Governor  s  Highwav  .Safetv  Association 
(GHSA)  and  the  State  Highway  Safety 
Agencies  to  ensure  the  integration  of 
highway  .safety  ])lanning  with  the 
broader  aspects  of  Statewide 
transportation.  This  broad-based 
collaboration  will  a.ssist  NHT.SA  and 
(dfSA  to  revise,  update  and  improve 
highway  safety  ])rogram  ])erformance 
measures  as  necessary,  while  ensuring  a 
consistent  De])artmental  ai)i)roach  to 
.surface  transportation  .safety. 

MAP-21  sjiecifies  that  for  the  HSP 
■submitted  for  fi.scal  year  2014  grants,  the 
required  performance  measures  are 
limited  to  those  develoi)ed  by  NHTSA 
iind  GHSA  in  the  Traffic  Safiity 
Performance  Measures  report.  (22  IJ  S  G 
4()2(k)(4))  NHTSA  and  GHSA  agreed’  on’ 
a  minimum  .set  of  j)erformance  measures 
to  be  used  by  States  and  federal  agencies 
in  the  development  and  im])lementation 
of  behavioral  highway  .safety  plans  and 
programs.  An  exj)ert  j)anel  from 
NHTSA,  FHWA,  FMGSA.  State  highway 
.safety  offices,  .icademic  and  re.search 
oi ganizations,  and  other  key  group.s 
assisted  in  developing  the.se  measures. 
I'()uiteen  measure.s — 10  core  outcome 
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in(;cisiir(!s  one  coro  behavior  inoasurc 
tUid  lhro(j  activity  ineuisunjs  * — wtin? 
ostablisluMl  covering  the  major  areas 
common  to  State  MSPs  and  using 
existing  (lata  systems.  The  minimmn  set 
ol  iKM'tormance  measures  develoijed  l)v 
NI  ■  1 SA  and  (jUSA  addnjsscis  most  of 
llu;  national  priority  saf'etv  i)rogram 
ar(;as,  hut  do  not  ad'dre.ss  all  the  possible 
Inghway  safety  problems  in  a  State  or  all 
of  the  National  Prioritv  Saf'etv  Programs 
siJecified  in  Section  405.  For  higlnvav 
saf(;ty  problems  identified  by  the  Stale, 
hut  where  performance  nuiasunjs  have 
not  been  jointly  developed  (e.g.. 
distracted  driving  and  hicych's),  a  State 
must  dev(!lo])  its  own  evidence-based 
p(!rformance  measures. 

NIITSA  will  continue  to  work  with 
States  to  ensure  that  animal  HSPs 
identify  jiriority  traffic  safety  problems, 
for  HSPs  for  suhscuiuent  fiscal  years, 

NH  1  SA  will  also  coordinate  with  GHSA 
on  an  annual  basis  and  with  other  DO'f 
agencies  to  identify  emerging  traffic 
.safety  issues  and  incorporate  new 
national  performance  measures  where 
feasible.  NHTSA  will  continue  to 
firovide  ongoing  technical  assistance  to 
States  on  emerging  juioritv  traffic  safety 
is.sues  and  encourage  States  to  u.se  data 
to  identify  nieasurtjs  beyond  llu; 
ie(|uired  consensus  performance 
measures.  As  the  Dejiartment 
in-omulgates  new  regulations  for 
l)rograms  to  improve  highway  safetv. 
(.ommon  definitions  of  jierformance 
measures  and  targets  will  he  ado])ted. 

under  the  old  rcigulation.  States  were 
ie(]uired  to  de.scrihe  at  lea.st  one  vear  of 


es  and  Regulation.s 


'  Sliiliw  s(!l  o(i;ils  ;in(l  rt^porl  pnioross  on  tlii! 
lollowini"  oiitcoiiu!  inoa.siiro.s; 

1.  Ntiml)(!r  otlniltic  fataliliii.s  (I-AK.S): 

2  NmnlxT  ol  s(!rious  injiirici.s  in  lialtic  craslit's 
(.Stale!  crasli  tlala  lilo.s): 

2.  Falalilios/VMT  (KARS.  FMWA); 

4.  Nuinlx'r  of  unnvsirainiid  pass(!n«;i!r  voliiclo 
occupant  latalilio.s.  all  scat  ]>o.sitions  (FAKS): 

3.  Nninlior  of  falalitiiis  in  cra.sho.s  in\olvin<.  a 
(lnv(!r  or  inolorcycli!  operator  willi  a  BAC  of" 

.()«  and  al)ov(!  (FARS): 

(i.  Nuinl)(!rof.spo(!dins-r(!lali!d  fatalitiu.s  (FARS); 
7.  Nunil)(!r  of  motorcyclist  fatalities  (FARS); 

‘'"'>'’''>i<’''!d  molorcvciisi  fatalities 

11‘ AKS): 

!).  Nmnl)(!r  of  dri\  eers  ao,,  vp  „r  vonnmir  involved 
111  lalal  crashes  (FARS); 

H).  Nninlu'r  ol  |)(!d(!strian  fatalities  (F.\RS). 

-.SI. lies  ,s(!l  eoals  and  rijporl  pro<;re.ss  on  one 
hehavior  cori!  measure— observed  seal  iHilt  u.se  for 
pas.s(!nser  vehicles,  front  siial  oulhoard  occupants 
(survey),  ' 

■•Stales  report  on  the  f.dhm  in}.  aclivilv  core 
miNisures; 

1.  Numher  of  .seal  hell  citations  i.ssued  durin- 
Rranl-lunded  (aiforcemeni  acliviliirs  (sranl  aclivilv 
reporlins); 

2.  Numher  ol  inijiaired  drivinj^  arrests  made 

during  sranl-fund(!d  (inforcemenl  activities  (uranl 
activity  reporting);  ” 

.1.  Numher  of  speeding  citations  i.ssued  durin» 
gianl-lunded  (mlorct-iminl  activities  (grant  aclivilv 
reiHirting). 


stnitugio.s  and  activitiu.s  the  .Statu 
plannud  to  implumunt.  A.s  provided  in 
tliu  IFR,  Highway  Safety  Plan.s  mu.st 
fxmtmue  to  include  a  de.scriiition  of  the 
:f  countermea.sure  program  area  .strategie.s 
the  .State  plan.s  to  implement  to  reach 
the  performance  targets  identified  hv  tin 
State  in  the  HSl’.  in  addition,  the  H.SP 
R  niiisf  also  include  a  de.scription  of  the 
11  Ijrojects  that  make  up  each  program  area 
i  that  will  iniiilement  the  jirogram  area 
.strategies.  For  jferforniance  targets  that 
are  (.ommon  across  1X3T  agencies  tlu* 
projects  that  will  he  deployed  to  achieve 
those  targets  may  he  a  combination  of 
those  projects  contained  in  the  HSl’  and 
other  State  and  local  jilaiis.  As  nuiuired 
ly  MAP-21,  the  identified  jirogram  area 
strategies  must  also  identifv  funds  from 
other  .sources,  including  Federal,  State 
local  and  private  sector  funds,  used  to 
^ury  out  the  program  area  strategies.  (23 
•  CFR  1200.1 1({;)) 

MAP-21  also  re(juires  the  State  to 
de.scrihe  its  strategv  in  developing  its 
countermeasure  prognims  and  .selecting 
the  projects  to  allow  it  to  meet  the 
highway  safety  performance  targets.  In 
selecting  the  strategies  and  projects. 
.States  should  he  guided  by  the  data  and 
data  analysis  .su])porting  the 
effectiveness  of  the  proposed 
countermeasures  and,  if  applicable,  the 
(unphasis  areas  in  the  State  strategic 
highway  safety  plan.  NHTSA  does  not 
intend  to  di.scourage  innovative 
countermeasures,  esjieciallv  where  few 
o.stahli.shed  couutermeasun'is  exist,  such 
<is  in  di.stracted  driving.  Innovative 
(•ountermeasures  that  may  not  he 
.scientifically  j)roven  to  work  hut  that 
contain  jiromi.se  ha.sed  on  limit(!(l 
jiractical  apjilications  are  encouraged 
when  a  clear  data-driven  .safety  need  has 
IxHiii  identifuul.  As  (widence  of  potential 
succe.ss,  justification  of  mnv 
count(^rm(!asure.s  can  also  he  ha.sed  on 
the  prior  success  of  sjRjcitu:  elemimts 
from  other  effective  countermeasunjs. 

MAP-21  re(]uir(5s  that  a  State  mu.st 
provide  assurances  that  the  .State  will 
imph'inent  activities  in  sujjport  of 
national  high-visihility  law  (mforceinent 
mobilizations  coordinated  by  the 

Secretary  of  Transportation.  In  addition 

to  jiroviding  such  a.s.suran(:(;s,  the  State 
must  al.so  d(!.scrihe  in  its  HSP  the  State’s 
jilanniul  high  visibility  enforcement 
.strategi(}s  to  support  national  , 

mobilizations  for  the  uj)coming  grant  ( 

yeai.  (2.1  C.I-R  1200.1 1((;);  Appendix  A)  ! 

As  r(!(|uire(l  under  MAP-21 .  the  State 
must  al.so  include  a  de.scription  of  its  [ 
ovidence-hased  traffic  safety  I 

enforcement  jirogram  to  i)rev(!nt  traffic 
violations,  cra.sluxs.  crash  fatalities,  and  '] 

injuricjs  in  areas  most  at  risk  for  cra.sh(!s.  v. 
I  he  II'R  .sets  forth  the  minimum  ( 

re(]uirement.s  for  the  traffic  safetv  s 


enforcement  program.  (23  CFR 

1200.11(c)) 

MAP-21  also  sjjeciruis  that  the  HSl^ 

;  must  imdude  a  ntport  on  the  State's 
>  .su(.(.(;s.s  in  me(;ting  its  jierformance 

targets  fixmi  the  previous  fiscal  year's 
le  HSR  Unlike  the  comjmduaisive.  annual 
performance  report  nxpiired  umha-  the 
old  regulation,  which  is  retained  by 
a  today  s  action,  this  performance  report 
i.s  a  status  rejxjrt  on  the  core 
lierformance  nuxisures.  (23  CFR 
1200.1 1((1)) 

e  Under  the  old  regulation.  .Stat(;s 
.submitted  a.s  part  of  their  H.Sl^  a 
I  program  cost  summarv  (HS  Form  217). 

This  n^piirement  continmis  under  the 
1  IFR.  States  will  continue  to  provide  the 
jiropo.sed  allocation  of  funds  (including 
carry-forward  funds)  by  jirogram  area. 
However,  under  today’s  action.  States 
1  iniLst  al.so  provide  an  accompanying  list 
of  tlie  projects  and  an  o.stimated  amount 
of  Federtd  funds  for  (!ach  such  project 
that  th(i  State  i)rop().s(>s  to  conduct  in  the 
upcoming  fiscal  year  to  imtet  the 
lierformance  targets  identified  in  the 
H.SP.  I’rior  to  and  a.s  a  condition  of 
reimhursement.  the  project  list  mu.st  he 
ujidated  to  include  identifying  pr()j(!ct 
lunnhers  for  (tach  project  on  the  list. 
.Sev(!ral  States  curntntly  provide  this 
level  of  information  on  the  HS  Form 
217.  and  would  not  need  to  provide  a 
.separate  list.  However.  States  that  do 
uot  provide  this  level  of  detail  on  the 
HS  form  217  must  either  begin  doing  .so 
(ir  provide  a  .separate  list  in  addition  to 
the  HS  Form  21 7.  For  example,  a 
numher  of  .States  have  grants  tracking 
systems  that  can  generate  reports  with 
this  information,  and  .such  report.s 
u  (HI  1(1  Ik;  acceptable  even  if  other 
information  is  included.  No  sjiecific 
format  is  nKpiired  .so  long  as  the  list 
includes  the  pr()j(;cts.  proj(;ct  identifier 
and  (istimated  Federal  funding  for  each 
project.  (23  CFR  1200.11(e):  Apptmdix 

As  under  the  old  nigulations,  .Stahis 
will  continue  to  submit  certifications 
and  assurances,  signed  by  the 
C()\’ernor’s  Repres(;ntative  for  Highwav 
Safety.  c(;rtifying  the  H.SP  application ' 
(■■ontents  and  jiroviding  assurances  that 
they  will  comjily  with  ajiplicahle  laws 
and  nigulations,  financial  and 
jHogrammatic  re(iuirem(;nt.s  and  any 
.sjiecial  funding  conditions.  Only  the 
(K)V(;rnor’s  Rej)re.s(;ntative  for  Highwav 
Saf(;ty  may  sign  the  certifications  and  ' 
a.s.snranc(;.s  reijuired  under  this  IFR.  The 
certifications  and  assurances  will  now 
Ik;  included  a.s  Ajijiendix  A  to  this  jiart. 

^  IH’ovides  for  a  n(;w  T(;i;n 

Iraffic  .Saf(;ty  Program  for  .stat(;wi(le 
eiforts  to  imjirove  traffic  safety  for  t(;(;n 
(lriv(;r.s.  .Stat(;.s  may  (;lect  to  incorjioratt; 

.such  a  .stat(;wi(le  jirogram  as  an  HSP 
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|)r()gram  an;a.  If  a  State  chooses  to  do  so, 
it  must  include  a  description  of  the 
projects  it  intends  to  conduct  in  the  IlSP 
and  provide  assurances  that  the  jnograin 
meets  certain  statutory  nHinirements. 
The  assurances  for  tin;  Teen  Traffic 
Safety  Program  are  included  as  an 
appendix  to  this  part.  (23  C^FR 
1200.1  Kg):  Ai)i)endix  C) 

Finally,  as  noted  above.  MAF-21 
nupiires  that  a])plications  for  all  grants 
under  23  l]..S.(;.  (diapter  4  (including 
any  of  the  six  new  grants  under  Section 
40.'>)  he  jjart  of  the  H.SF  submitted  on 
July  1  of  the  fi.scal  year  preceding  the 
fiscal  year  of  the  grant.  The  ll^R  provides 
for  this  new  deadline.  (23  C3"R  1200.12) 
Beginning  with  fiscal  year  2014  grants, 
each  State  must  include  its  application 
for  the  .Section  40.'i  grants  as  i)art  of  its 
HSP.  (23  CFR  1200. 11  (IK)  Details  about 
the  apjjlication  contents  and 
qualification  requirements  of  .Section 
40.')  grants  are  provided  in  .Section  111 
hcdow. 

T’.  /?e\7en’  (ind  Approval  Procedures 

MA!’-21  sjjecifies  that  NMT.SA  must 
a|)])rove  or  disapprove  the  MSP  within 
00  (lavs  after  receipt.  As  has  hium  past 
jjractice,  NIIT.SA  mav  nupiest  adiiitional 
information  from  a  .State  regarding  the 
contents  of  the  M.SP  to  determine 
whether  the  IhSP  meets  statutorv. 
r(!gulatorv  and  i)rogrannnatic 
nHjnirements.  To  ensiin;  that  1  l.SPs  arc; 
aj)proved  or  disapprov(;d  within  00 
days.  .States  must  respond  promptlv  to 
Niri'SA’s  request  for  additional 
information.  Failure  to  resjiond 
jjromptly  may  (hday  aj)proval  and 
funding  of  the  .State’s  .Section  402  grant. 
(23  CFR  1200.14(a)) 

Within  00  days,  the  Approving 
Official  will  approve  or  disajjjjrovc;  the 
IhSP,  and  spcicify  any  conditions  to  the 
aj)j)roval.  If  the  H.SP  is  disapproved,  the 
A])])roving  Official  will  specify  the 
rea.sons  for  disapjjroval.  The  .State  must 
resubmit  the  H.SP  with  the  necessarv 
modifications  to  the  Ajjproving  Official. 
'I’he  Approving  Official  will  notify  the 
.State  within  30  days  of  receii)t  of  the 
revised  H.SP  whether  tin;  HSP  is 
aj)proved  or  disaj)proved.  (23  (]FR 
1200.14(h)(1)) 

NHT.SA  exj)ects  to  notify  States  of 
.Section  40.')  grant  (pialification  hcTore 
llu!  start  of  the  fi.scal  y(;ar  of  the  grant, 
and  to  notify  .States  of  grant  award 
amounts  early  in  the  fiscal  year. 
How(!ver,  hijcau.se  the  calculation  of 
.S(!ction  40.')  grant  awards  dej)end.s  on 
the  numher  of  .States  meeting  the 
(|ualification  niquinMuents.  .States  must 
respond  promptly  to  NHT.SA’s  reciuesl 
for  additional  information  or  h(! 
distjnalified  from  consideration  of  a 
.Section  40.5  grant.  The  agency  does  not 


intend  to  delay  grant  awards  to  .States 
that  comply  with  grant  snhmi.ssion 
procedures  due  to  tin;  inahilitv  of  other 
.States  to  meet  snhmi.ssion  deadlines. 

I).  Apjmrlioniuent  and  ()l)Ii{>ation  of 
(Irani  Funds 

The  recjuirements  of  the  old 
r(!gulation  regarding  the  aj)|)ortionment 
and  obligation  of  .Section  402  funds 
remain  largely  unchanged.  However, 
these  retjuirenumts  now  apply  l)oth  to 
.Section  402  and  405  grant  funds.  For 
.Secti«)n  405  grants,  each  .Slate  must  also 
provide  an  n])date  to  th(!  H.SP  in 
addition  to  the  u])dated  IKS  Form  217 
for  approval  to  address  the  grant  funds 
awarded  for  that  fiscal  year  for  each  of 
the  .Section  405  grant  programs  for 
whic:h  it  is  applying.  The  IFR  contains 
new  language  clarifying  that  grant  funds 
ar(!  available  for  expenditure  for  three 
years  after  the  last  day  of  the  fi.scal  year 
of  aj)])ortionmenl  or  allocation.  (23  (]FR 
1200.15)  .See  .Section  l\^  below  for 
further  discussion  of  this  important 
clarification. 

III.  Section  405  (Jrant  Program 

A.  (General  (§  1200.21)} 

Under  this  heading,  we  describe  the 
recpiirements  set  forth  in  today’s  action 
for  (!ach  of  tin;  six  new  MAP-21  grant 
programs  under  23  IJ..S.(].  405 
(()cciq)ant  Protection.  .State  Traffic 
.Safely  Information  .System 
lm])rovements.  Impaired  Driving 
(-ountermeasnres.  Distracted  Driving, 
Motorcyclist  .Safety  and  .State  (iradnated 
Driver  Licensing).  The  .suhh(!ading.s  and 
explanatory  paragraphs  contain 
referenc:e.s  to  the  relevant  sections  of  the 
IFR  where  a  i)rocedure  or  recjuinnnenl  is 
inqjlemented,  as  a])])ro])riate. 

MAP— 21  contains  some  provisions 
that  ai)i)ly  in  common  to  mo.st  or  all  of 
the  grants  authorized  under  .Section  405, 
such  as  definitions.  In  addition,  in  some 
ca.ses  the  agency  has  determined  that  it 
is  a])])ropriate  to  im])o.se  certain 
requirements  consistently  acro.ss  all  of 
these  grants.  For  exam])le,  “passenger 
motor  vehicle”  is  defined  in  accordance 
with  the  agency’s  statutorv  jurisdiction 
to  regulate  motor  vehicles  with  a  gross 
vehicle  weight  rating  of  less  than  10,000 
])ounds.  The.se  include  passtiiiger  cars, 
minivans,  vans,  SUVs  and  pickup 
trucks.  AKso.  for  all  hut  the  motorcyclist 
safety  grant  program,  eligibility  under 
.Section  405  is  controlled  by  the 
definition  of  “.Stale”  under  23  U..S.C. 
401,  which  includes  the  50  .Stat(!.s,  the 
District  of  (k)hunl)ia,  Puerto  Rico, 
American  .Samoa,  the  Commonwealth  of 
the  Northern  Mariana  Islands,  (hiam 
and  the  U..S.  Virgin  Islands.  (As  noted 
in  1200.25,  the  50  States,  the  District 


of  Columhia  and  Puerto  Rico  are  eligible 
to  apply  for  motorcyclist  safety  grants.) 

1.  Qualification  for  a  Grant  Based  on 
.State  Statutes 

I’or  most  of  the  grants  authorized 
under  23  l)..S.(’.  405.  .States  may  (lualify 
for  a  grant  hasiul  on  the  existence  of  a 
coidorming  .State  statute!.  In  order  to 
(]ualify  for  a  grant  on  this  basis,  the 
.State  statute  must  he  enacted  l)y  the 
application  due  date  and  he  in  effect 
and  enforced,  without  interru])tion,  by 
the  l)(!ginning  of  and  throughout  the 
fi.scal  vear  of  the  grant  award.  (23  CFR 
1200.20(d)) 

Hi.storically,  NHTSA  has  interpnited 
the  term  “enforce”  in  other  highway 
safety  programs  from  j)revious 
authorizations  (e.g.,  .SAFETEA-LU, 
.Section  2005,  Pub.  L.  100-59)  to  mean 
that  the  enacted  law  must  he  in  effect, 
allowing  citations  and  fines  to  he 
issueil.  NHTSA  will  continue  to 
interpret  “enforce”  as  it  has  in  the  past 
for  these  Section  405  grant  ])rogram.s. 
Therefore,  a  statute  that  has  a  future 
effective  date  or  that  includes  a 
provision  limiting  enforcement  (e.g.,l)v 
im])o.sing  written  warnings)  during  a 
“grace  j)eriod”  after  the  statute  goes  into 
effect  would  not  he  deemed  in  effect  or 
being  enforced  until  the  effective  date  is 
reached  or  the  grace  period  ends.  A 
.State  whose  law  is  ('ither  not  in  effect, 
contains  a  “grace  ])eriod.”  “warning 
])eriod’’  or  sunset  ])rovi.sion  during  the 
grant  y(!ar  will  not  (inalifv  for  a  gr.mt  for 
that  fiscal  year. 

2.  Award  D(!termination  and  Transfer  of 
Funds 

MAP-21  .sj)ecifies  that  for  three  of  the 
.Section  405  grant  programs  (()ccu])ant 
Protection,  State  Traffic  Safely 
Information  .System  Improvements  and 
Impaired  Driving  Countermea.sure.s) 
grant  awards  will  he  allocated  in 
j)n)portion  to  the  .State’s  ajjportionment 
under  23  IJ..S.C.  402  for  fi.scal  year  2009. 
For  two  of  the  grant  programs 
(Distracted  Driving  and  Motorc:ycli.sl 
.Safety),  MAP-21  does  not  sjjecify  how 
the  grant  awards  will  he  allocated.  For 
consistency  with  the  otluir  three  .Section 
405  grant  ])rogram.s,  and  in  accordance 
with  |)asl  practice  in  a  numh(!r  of 
highway  .safety  grant  |)rogram.s,  NHT.SA 
will  allocate  Distracted  Driving  and 
Motorcyclist  .Safety  grant  awards  in 
])roportion  to  the  .Stale’s  a])])ortionment 
under  23  II.S.C.  402  for  fi.scal  year  2009. 
For  (Graduated  Driver  Licensing  grants, 
MAP-21  s])ecifie.s  that  grant  awards  will 
he  allocated  in  ])roportion  to  the  .State’s 
apportionment  under  23  IJ..S.(].  402  for 
that  fi.scal  year.  In  determining  the  grant 
award,  NHT.SA  will  a])])lv  the 
a])])ortionment  formuia  under  23  U..S.C. 
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4()2((:)  for  fiscal  voar  2009  or  the 
apiJlicablo  fiscal  year  to  all  (lualifving 
States^,  in  jnojiortion  to  tho  amount  each 
such  Stale  rocoivos  under  22  IJ.S.C. 
4()2(c),  so  that  all  available  amounts  are 
distributed  to  (jualifying  States  to  the 
uiaxiinuin  extent  practicable.  (22  (iFR 
120{).20(e)(1])  However,  the  IFK 
provides  (hat  the  amount  of  an  award 
lor  eaf:h  grant  program  inav  not  exceed 
10  percent  of  the  total  amount  made 
iivai  able  for  that  grant  jirograin,  exceiit 
tor  the  motorcvclist  safety  grant 
Iirograni.  whif.'h  has  a  different  limit 
luiiKised  by  .statute.  This  limitation  on 
giant  amounts  is  necessarv  to  prevent 
unintended  large  di.strihutions  to  a 
small  number  of  States  in  the  event  onlv 

(22  Cl-R  12()().2()(e)(2)] 

In  the  event  that  all  grant  funds 
authorized  for  Section  405  grants  are  not 
distributed,  MAP-21  authorizes  NHTSA 
to  reallocate  the  remaining  amounts 
liufore  the  end  of  the  fiscal  vear  for 
expenditure  under  the  Section  402 
program  or  in  any  Section  405  iirooram 
area.  (22  IJ.S.C.  405(a)(l )((;))  hi 
accordance  with  this  jirovision,  NHTSA 
intends  to  transfer  these  remaining  grant 
funds  among  other  ])rogram.s  to  ensure 
that  to  the  maximum  extent  practicable 
eacfi  State  receives  the  maximum 
funding  for  which  it  (pialifies.  (22  CFR 
1200.20(e)(2)) 

2.  Matching.  Section  21 1 05  of  MAP- 
21  specifies  a  Federal  share  of  80 
percent  for  three  of  tfie  grant  jirograms 
(Oecupant  Protection.  State  Traffic 
Safety  Information  System 
Imjirovements  and  Impaired  Driving 
Countermeasures)  in  Section  405.  F’or 
the  other  three  grant  programs  i 

(Distracted  Driving.  Motorcvclist  Safetv  ' 

(Graduated  Driver  Licensing)'  t 

MAI  -21  (joes  not  specifv  Federal  share  ‘ 
However,  because  22  U.S.C.  120 
specifies  a  Federal  share  of  80  percent  1 
for  any  project  or  activity  carried  out  1 
undeir  7’itle  22,  unle.ss  otherwise  a 

specified,  the  federal  share  for  all  of  i 
the.se  other  grant  jirograms.  which  are  s 

propams  in  Title  22,  is  80  jiercent.  (22  u 
CTR  1200.20(f))  „ 


B.  Occupant  Protection  Grants 
(§  1200.21) 

I  be  jiurjiose  of  this  jirogram  is  to 
encourage  States  to  adojit  and 
imjilement  occnjiant  jirotection  laws 
am  programs  to  reduce  highwav  deaths 
and  injuries  from  individuals  riding 
unrestrained  in  motor  vehicles.  NHTSA 
lias  administered  a  State  occnjiant 
Jirotection  incentive  grant  jirogram  since 
12.)8,  starting  with  a  jirogram 
authorized  under  the  Transjiortation 
Lquity  Act  for  the  21st  Century  (TEA- 
21).  fhiblic  Law  10,5-178.  Thai  jirogram 


u  a.yeau  horized  largely  unchanged  in 
200a  nmler  SAFETEA-Ll )  (formerl  v 
li  codified  at  22  IJ.S.C.  405).  along  with 
two  additional  occnjiant  jirotection 
!  grant  Jirogram.s— Safety  belt 

I’erformance  Crants  (formerlv  codified 

Cfiild  booster  Seat  Incentive  (Jrants 
(Section  2011  of  SAFE'TEA-LU). 

MAP-21  consolidated  the.se 
jiieviously  .sejiarate  occnjiant  jirotection 
grants  into  a  single  occnjiant  jirotection 
grant  under  new  Section  405(b).  Under 
this  Jirogram.  an  eligible  State  can 
(jualify  for  grant  funds  as  either  a  high 
seat  belt  u.se  rate  State  or  lower  seat  belt 
^  use  rate  State.  A  high  seat  belt  use  rate 
State  IS  a  State  that  has  an  ob.served  .seat 
belt  u.se  rate  of  90  jiercent  or  higher;  a 
lower  seat  belt  u.se  rate  State  is  a  State 
j  fhiit  has  an  ob.served  seat  belt  u.se  rate 
of  lower  than  90  jiercent.  MAP— 21 
provides  that  a  high  .seat  belt  use  rate 
State  may  cjualify  for  funds  by 
submitting  an  occnjiant  jirotiH.tion  plan 
ami  meetmg  three  jirograimnatic  criteria 
(Ghck  or  Ticket  It.  child  restraint 
inflection  stations,  and  child  jia.s.senger 
safety  technicians).  MAP-21  jirovide.s 
fliat  a  lower  seat  belt  u.se  rate  State  must 
meet  llie.se  .same  reejuirements.  and 
additionally  (jualify  for  thm,;  of  the 
following  six  legal  or  jirograimnatic 
criteria;  primary  seal  belt  u.se  law, 
occnjiant  jirotection  laws,  high  ri.sk 
JKijiulation  ixiimtermeasure  jirograms, 
seat  belt  enforcement,  comjirehensive’ 
occnjiant  jirotection  jirogram  and 
(K.i.ujiant  Jirotection  asse.ssinenl. 

1.  Definitions.  MAP-21  defines  “child 
restraint”  and  “.seat  belt.”  The  IFR 
adojits  these  definitions  without 
substantive  change.  In  todav’s  action, 
tho  agency  al.so  inclmle.s  definitions  for 
higfi  seat  belt  use  rate  State”  and 
“lower  seat  belt  u.se  rate  State”  to  clarifv 
how  the  agency  will  determine  the  seat 
fiolt  iKse  rates  for  States.  The  agenev  is 
<1  so  including  a  definition  for  “jiroblein 
identification"  to  clarify  a  sjiecific 
strategy  u.sed  in  develojiing  State 
occnjiant  jirotection  plans  and 
Jirogram.s.  (See  “Eligibility  | 

Detei  minations,  below,  for  more  l 

information  about  the.se  two  categories  )  - 

(22  CFR  1200.21(11))  "  , 


belt  u.se  rates  and  documentation  to  the 
agency.  (22  CFR  1 200.21  (d)) 

States  conduct  annual  seat  bell  u.se 
observational  surveys  each  calendar 
year  based  on  survey  designs  ajijiroved 
under  22  f.'FR  jiart  1240.  Hniform 
Ca-iteria  for  State  Ob.servational  Survevs 
of  Seatbelt  U.se.  Under  the  exi.sting  ‘ 
jirocednres.  States  submit  the  results  of 
tile  seat  belt  u.se  survey  March  1  each 
year,  based  on  the  information 
.submitted  by  the  States.  NHTSA  will 
determine  which  States  are  eligible  for 
a  grant  as  high  seat  belt  u.se  rate  States 
and  which  States  are  eligible  as  lower 
.seat  belt  u.se  rate  States. 

The  definition  of  the  terms  "high  seat 
lelt  u.se  rate  State”  and  “lower  seat  belt 
u.se  rate  State"  clarifv  how  the.se 
deterininations  will  jie  made. 
Sjiecifically.  a  State’s  status  will  be 
tiased  on  the  actual  .seat  belt  u.se  rate 
without  rounding  and  without  taking 
into  account  the  .standard  deviation. 

1  fins,  for  examjile,  neither  a  State  with 
a  .s(ial  belt  u.se  rate  of  89.95  nor  a  State 
with  a  rate  of  89.95  +/-  a  2.5  percent 
.standard  error  will  be  con.sidered  a  high 
.seat  belt  u.se  rate  State.  Consi.stent  with 
c;urrent  jiractice,  the  agenev  will  review 
the  State  submitted  .seat  belt  u.se  rate 
derived  from  the  ajijiroved  .statewide 
.seat  lielt  use  survey  and  jirovide 
i.onfii Illation  of  the  rate  or  reijiiest 
additional  information  within  20  davs. 
Tor  fiscal  year  2012  grants,  the  agenev 
will  determine  eligibility  ba.sed  on  the 
.seat  belt  use  rates  from  the  calendar  vear 
"'"r/  «\''|«"'i(le  .seat  belt  u.se  survevs.' 

I  fie  ITR  .sets  forth  how  a  Slate  may 
i|iiii]ify  fun,  (.ninl  as  ,i  liigh  scjiil  l„,l| 

ralo  .Sliit, ,(23  CKR  1200.21  (<l))„,.„  I, msa 

.seat  belt  u.se  rate  State  (22  CFR 
1200.21(e)) 

2.  Qualification  Bequireinents  for  All 
States.  To  (jualify  for  an  occnjiant 
Jirotection  grant  under  this  .section 
States  must  meet  the  followiim 
re(juirenient,s;  ” 


2.  Eligibility  Determination 

Under  (his  jirogram,  a  State  is  eligible 
for  (iccujiaiit  jirotection  incentive  grant 
hinds  as  either  a  high  seat  belt  u.se  rate 
State  ora  lower  .seat  belt  use  rate  State 
flu:  State’s  .seat  belt  u.se  rate  determines 
whether  a  State  (jualifies  for  a  grant 
under  this  section  as  a  high  seat  belt  use 
late  State  or  a  lower  seat  lielt  u.se  rate 
State.  States  inu.st  follow  the  jirocednres 
set  foith  in  the  ITR  for  submitting  seat 


i.  Occnjiant  ITotection  Plan 

Tor  the  first  fiscal  year  of  the  grant 
Jiiogram,  States  must  submit  an 
occupant  jirotection  jilan  that  descriU's 
Jirograms  the  State  will  imjilement  for  ' 
achieving  reductions  in  traffic  crashes, 
fatalities  and  injuries  on  jiublic  roads  ' 

22  CFR  1200.21  (did))  Jn  .sub.se(juent 

fi.scal  years.  States  must  ujidate  the 
occupant  jirotection  jilan  if  there  are 
cfianges  to  the  jirograms.  States  have 
long  included  occnjiant  jirotection  plan 

maUirial  in  the  HSP  they  submit  under 

Section  402.  The  agenev  intends  that 
Slates  continue  to  be  guided  by  the 
dements  jirescribed  under  Uniform 
Cuidelines  for  the  State  Highway  Safetv 
No.  20  Occnjiant  Protection  Programs. ' 
Jiromulgated  under  22  U.S.C.  402.  in 
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(l«;v«ioping  llioir  occujKjut  protection 
|)ian. 

ii.  (Hick  It  or  Ticket 

specifically  recpiires  States 
to  jjarticipate  in  the  Click  It  or  Ticket 
national  inohilizution  in  order  to  (jnalify 
for  an  w:cnpant  proteu  tion  grant.  Click 
It  oi  'I icket  is  an  annual  nationwide 
high  visibility  enforcement  campaign  to 
HMliice  highway  fatalities  and  injuries 
hy  cracking  down  on  seat  belt  nonuse. 

To  .sati.sfy  this  criterion,  the  IFR  recpiires 
that  a  State  must  provide  a  description 
of  the  State’s  planned  particij)ation  and 
an  assurance  signed  by  the  Ciovernor’s 
Rejjn!.sentativt!  for  Highwav  Safetv  that 
it  will  participate  in  the  CUck  It  or 
Ticket  national  mobilization  in  the 
fiscal  year  of  the  grant.  (2.1  Cl-R 
12()0.21(d)(2)) 

iii.  Child  Restraint  Inspection  Stations 

MAR-21  requires  Slates  to  have  “an 
ac.tive  ncitwork  of  child  njstraint 
insp(!ctlon  station.s.”  Although  MAF-21 
does  not  define;  “active  network."  the 
IFR  speK.ities  that  an  “active  network”  is 
one  when;  insjjiH.tion  stations  are 
h)cat(;d  in  areas  that  .service  the  majority 
of  the  State’s  population  and  show 
ovidence  of  outreach  to  nnderserv(;d 
an;as.  The;  ag(;ncy  n.s(;d  ;i  version  of  this 
popnlation-has(;d  approach  in  the 
Motorcyclist  Safetv  grant  jjrogram 
aiithoriz(;d  by  SAF’KTFA-MJ.  The; 
agency  will  use  i)opnlation  data  from 
the  most  receait  national  census 
(currently  2010)  to  validate  that  the 
stations  are  rejjresenlative  of  a  majority 
of  the  j)opnlation. 

In  addition,  today’s  action  .specifies 
that  these  stations  must  he  stafferl  with 
nationally  certifn;.!  CFS  technicians 
during  posted  working  hours.  It  is 
pt;rmis.sihle  for  tin;  Slate  to  have  one 
technician  responsible  for  more  than 
one  inspection  .station.  (22  CFR 
1 200.2  l(d)(:i)) 

IV.  Child  I"a.s.sengerSaf(;ty  Technicians 

MAF-21  al.so  recjiiires  that  States 
must  have  a  plan  to  recrnil,  train  and 
maintain  a  .sufficient  nninher  of  child 
passenger  safety  technicians,  'riu;  IFR 
sp(;(.ifie.s  that  a  “sufficient  nnmh(;r’’ 
m<;ans  at  l(;a.st  one  nationally  certified 
(-FS  technician  r(;.spon.sil)le  for  coverage 
of  each  inspection  station  and 
insp(;ction  event  thronghont  the  State. 

As  noted  above,  it  i.s  j)ermi.s.sihle  for  the 
State  to  j)lan  to  have  one  t(;chnician 
responsible  for  more  than  one  j 

inspection  station.  (22  CFR  ! 

1200.21(d)(4))  , 


v.  ReepnremenI  for  Maintenance  of 
Effort 

M^'^f^-21  requires  the  Slate;  to 
maintain  its  aggr(;gate  exp(;nditnre.s 
from  all  State  and  local  .sonrc(;s  for 
o(.(.nj)anl  prol(;ction  programs  at  or 
y  above;  the;  ;ive;rage;  le;ve;l  eef  .sne;h 

e;xi)e;nelitnre:.s  in  fi.se;al  ye;ars  2010  emel 
2011.  The;  age;ne:y  has  the;  anthe)rity  le; 

)  waive;  e)r  meeelify  this  re;epiire;me;nl  fe)r 
ne)t  me)re;  than  eaie  fi.se:al  yeeir.  The; 
€ige;ne;y  e;xpe;e;t.s  that  waive;r.s  will  e)nly  he 
s  granteel  nnele;r  e;xe:eptie)nal  eer 

ime:e)ntre)llahle  e:ire:nm.slane;e;.s.  As  a 
ceenelitieen  of  the  grant.  Slate;.s  will  he; 
re;ejnire;el  to  jiroviele  a.ssnrane:e;s  th.it  the; 
State  will  maintain  its  aggre;gale; 
exj)e;nelitnre;.s  in  ae;e;e)relane;e;  with  this 
l)re)vi.siem.  (22  CFR  1200.21(c)(2): 
Appenelix  D) 

4.  Additional  Ihujnirenwnts  for  Lower 
Seat  Belt  Use  Bate  States.  In  aelelitieen  te) 
meeting  the;  above  re;qnireane;nt.s.  State;.s 
with  a  .se;at  belt  use  rate;  helenv  5)0 
pe;re;e;nl  mn.st  me;e;l  at  le;a.st  thre;e;  of  six 
le;gal  e)r  jmegrammatic  e:rite;ria  to  eiiialifv 
lor  grant  fnnels.  The  le;gal  e;rite;ria 
eqjtiems  are;  a  ]jrimary  .se;at  he;lt  use  l;iw 
anel  an  oe:ciq)ant  pre)te;e;tie)n  leiw.  (22 

CFR  1 200.21  (e;){l)-(e;)(2))  The; 

j)ie)grammatic  e:rile;ri:i  eeptieens  ;ire;  ;i  .se;fil 
l)e;lt  e;nfe)re;eme;n1  j)lan.  high  risk 
pe)j)nlalie)n  ce)nnte;rme;ii.snre;  preegrams,  a 
(;e)m|)re;he;n.sive;  e)e;eaq)anl  prole;e;tie)n 
pre)gnmi  anel  e:e)mple;lion  eef  an  e)e;e:npant 
j)re)te;e;tie)n  preegram  a.s.se;.s.sme;nt.  (22  CF’R 
1 200.21  (e;)(2)-(e;)(0)) 

i.  Frimary  Se;al  Iie:ll  Use  Law 

MAF-21  .sj)e;e:ifie;.s  that  a  State;  must 
e;ncee:t  anel  e;nfe)re:e;  ei  primary 
e;nfore;e;me;nt  .se;at  he;lt  use  law.  I’e; 
epialify  feir  this  e;riterie)n,  the;  IFR 
re;e|nire;.s  that  a  State;  have;  jirimarv 
e;nfe)re:e;me;nt  of  all  .se;ating  j)e).sitie)ns 
e;ove;reel  nnele;r  the  State’s  .se;at  belt  n.se 
law  anel  e.hilel  re;straint  law.  (22  CFR 
1200.21  (e;)(1 ))  I  hns,  fe)r  e;xamjjle;.  if  a 
State;  .se;at  belt  n.se  law  re;ejnire;.s  all  fremt 
se;at  pa.s.senge;r.s  te;  he;  .se;e;nre;el  in  a  .se;at 
he.lt  anel  its  chilel  re;stnnnt  hiw  re;epiire;.s 
all  chilelren  nneler  10  ye;ar.s  of  age;  te)  he 
.se;e;nre;d  in  a  chilel  re.'slraint  or  .seat  he;lt. 
the;  State;  mn.st  j)re)viele;  leer  j)rim<)rv 
e;nfe)re:e;me;nl  feerall  violations  of  Ihee.se; 
re;ejeiire;me;nl.s  in  e)rele;r  te)  epialifv  for  this 
criterie)!). 

ii.  Oe.cnpant  ITe)le;e;tie)n  Laws 

MAP-21  re;epiire;.s  a  lowe;r  .se;at  he;lt  n.se; 
rate;  Slate;  te)  have;  e)e:e:iq)anl  pre)te;e:tie)n 
laws  reeqniring  freenl  and  rear  e)e;ciq)anl 
l)re)te;e;tie)n  use  by  all  e)e;e:n])ant.s  in  an 
“age;-apj)re)priate;  re;.straint.”  I3e;e;an.se; 
MAF-21  re;qnire;.s  e:e)ve;rage;  in  an  age- 
appre)j)i  iate;  re;.straint,  the;  c)ge;ne:y  i.s 
e:ontmning  the;  re;e|nire;me;nt.s  set  feerlh  in 
the  pre;dece;.s.se)r  chilel  anel  hoeester  se;at 


grant  pre)gram  (Se;e:tie)n  2011  e)f 
SAfLI'EA-LU)  that  we;re;  tie;el  te)  the; 
age;ne,y  s  e;hilel  re;.straint  j)e;rfe)rmane:e; 
.stanelarels  (FMVSS  212).  Tims.  nnele;r 
loelay’s  IFR.  to  me;e;t  this  e:rite;rie)n.  a 
State;  mn.st  re;e]nire;  e;ae:h  e)e:eaq)ant  wlu)  i.s 
nnele;r  e;ight  ye;cn'.s  e)f  age;,  weighs  less 
than  Of)  ])e)nnel.s  anel  i.s  le;.s.s  than  four 
fe;e;l.  nine;  ine:he;s  in  height  to  he:  .se;e:nre;el 
m  an  age:-a])pre)priate;  e:hilel  re;.slraint  (22 

(T’R  1200.21  (e:)(2)(i))  All  e)e:e:npant.s 

;  riehng  in  p.isseaiger  motor  ve;hie;le;.s  eether 
than  the).se  identifie;el  aheeve  must  he; 
.se;e:nre;el  in  a  seat  l)e;lt  or  ;)ppre)])riate 
e:hilel  re;.straint.  (22  CFR  1 200.21  (e:)(2)(ii)) 
These;  preevisions  re;eiinre  that  there  he; 
no  gaps  in  e;e)ve:rage  in  the;  State; 
oe:e:npant  pre)te;e:tion  laws.  (22  (]FR 
1 200.21  (e;)(2)(ii)) 

I  he;  IfR  alse)  e;e)ntimie.s  the;  minimum 
fine;  re:ejnireme;nt.s  e)f  the;  ])re;ele;e;e:.s.sor 
See.-tion  40.'5  preegram  fora  violation  of 
the  occupant  ])rograni  law.  To  qualify 
nnele;r  this  e:rite;rion.  the;  State;  mn.st 
pre)viele;  fe)r  the  impe).sition  of  a 
minimum  fine  e)f  ne)t  le.ss  than  $2.'5  ])e:r 
nnre:straine;ei  e)e:ciq)ant.  This  ])re)vi.sie)n 
e;n.snre;.s  that  the  State;  is  e;nfe)re:ing  the 
law  in  a  me;aningfid  manner  that  e;an 
ele;te;r  vieelalions. 

MAP— 21  ele)e;.s  ne)l  .spe;e;iiy  ciny 
j)e;rmi.s.sil)le;  e;xe;nq)tie)n.s  lor  this 
(;rite;rie)n.  Me).st.  if  ne)t  all.  State;s  have; 

.se)me;  e;xe;mj)tie)n.s  in  the;ir  e)e.'e;nj)anl 
prote:e;tie)n  laws.  The;  age;ne:y  re;e:e)gnize;.s 
that  the;  geeals  e)f  higher  se;al  hell  use 
we)idel  ne)l  he;  .se:rve;el  hv  elenying  grants 
te)  Stale;s  re;garelle;s.s  e)f  the;  nature  of  the 
e;xe:mption.  He)we;ve;r.  some:  e;xe:nq)tion.s 
wonlel  severely  iinelermine  the;  safety 
e;e)n.siele;ratie)n.s  nnele;rlying  the  slatiile. 
Paseel  e)n  NIlTSA’s  review  of  .se;at  belt 
laws  nnele;r  i)re;vie)n.s  antheerizations  anel 
given  the;  maturity  e)f  e)e;e;npemt 
l)re)te;e;tie)n  pre)gra‘m.s.  the  IFR  i)e;rmit.s 
some  e;xe;mptions.  eer  variations  of 
e;xe;mi)tie)n.s.  that  the:  agene:y  has 
ae:e;epteel  by  long-staneling  aj)j)licatie)n 
m  .seeet  hell  programs.  .sne;h  as  Se;e;tie)n 
40.2.  4 0()  and  2011  grant  j)re)grinn.s  nneler 
previous  antheerizations.  (22  CF’R 
1200.21  (e:)(2)(iv))  The;  pe;rmitte;el 
i;xe;mi)tie)n.s  ine:lnele  the;  folle)wing: 

(A)  Drivers,  hut  ne)t  ])a.s.se;nge;r.s.  of 
])e)stal.  utility,  anel  e:e)mme;re:ial  ve;hie:le;.s 
th;i1  make;  fre;e|ne;nt  steeps  in  the;  e.onrse; 
e)f  the;ir  hnsineess; 

(13)  Pe;r.se)ns  whe)  are;  nnahle;  to  wear  a 
se;at  hell  or  ediilel  re;.slrainl  l)e;e;an.se;  e)f  a 
meelical  e:e)nelitie)n.  jereevieleel  there  i.s 
written  eleeeannenlalion  freein  ii 
physician; 

((.)  Perseens  whe)  are;  nnahle:  we;ar  a 
.se;at  belt  oreihilel  re;.straint  l)e;e:anse:  all 
other  .se;ating  peesitions  are;  oexaijeieel  by 
pe:r.se)n.s  preejeerly  re.straineel  in  .se;at  belts 
e)r  child  re;.straints: 
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(D)  Emergency  veliicle  operators  and 
|)as.sengers  in  emergency  vehicles 
(luring  an  einergencv; 

(E)  Persons  riding  in  s(;ating  positions 
or  v(;hicles  not  riujuired  by  Inuleral  law 
to  l)(!  ecpiipped  with  s(;at  belts; 

(E)  Pa.ssengers  in  public  and  livtnv 
convevanc(!s: 

Many  States  include  exein])tions  for 
commercial  drivers,  such  as  posted 
workers  and  utility  workers,  who  make 
fnupient  sto])s  in  the  course  of  their 
business.  However,  in  the  IFR  the 
agency  limits  this  exemi)tion  to  the 
drivers  themselves,  and  only  during  the 
cour.se  of  their  route. 

In  pnulecessor  grant  j)rograms,  the 
agency  permitttKl  an  (ixemption  for 
passengers  who  are  unable  to  wear  a 
.seat  belt  or  child  nxstraint  hecan.se  of  a 
medical  condition,  provided  the  })erson 
has  written  documentation  of  the 
condition  from  a  jjhysician.  The  agency 
is  aware  of  .several  variations  of  this 
(ixemption  under  State  laws.  The  IFR 
sptjcifically  limits  the  exem})tion  to  a 
“medical  condition”  that  is 
“documented”  hv  a  “])hvsician.” 
Provisions  that  exempt  pas.sengers  for 
size,  weight  or  imfitmiss,  for  example, 
are  not  permissible.  Exem])tions  that  do 
not  nKpure  “written”  documentation 
and  that  such  documentation  he  from  a 
“l)hysician,”  meaning  a  licensed 
medical  j)rofe.ssional,  are  similarly  not 
l)ermi.ssil)le.  The  agcaicy  has  not  found 
comjjelling  evidence  of  medical 
conditions  that  impair  a  passenger’s 
ability  to  wear  a  seat  belt  or  child 
restraint,  and  for  this  rea.son,  this 
medical  exemjjtion  will  he  interpreted 
narrowlv. 

I3y  long-standing  practice  under 
predecessor  grant  programs,  the  agency 
has  permitted  an  exemption  wlnm  all 
s(xiting  jjositions  are  occupied  by  other 
hidted  or  restrained  passengers,  or  when 
vehicles  are  not  reejuired  to  he  e(iui])ped 
with  s(!at  belts,  and  the  IFR  continues  to 
|)ermit  tluxse  extmijjtions.  However, 
exem])tions  of  the  first  kind  are  not 
])ermitted  imhxss  all  other  seating 
])ositions  in  the  vehicle  are  occupied 
with  ])roperly  belted  or  restraiiKul 
pas.sengers.  Exemptions  for  j)ersons 
riding  in  s(;ating  positions  not  retjuired 
by  Federal  law  to  he  e(jui])])ed  with  seat 
h(;lts  recognize  that  .some  older  vehicles 
that  are  still  on  the  road  w(!re  originallv 
manufactured  without  s(!at  belts. 

Stat(;s  also  include  exemjitions  for 
tnnergency  situations.  'I’he  agenev 
understands  that  pa.ssengers  and 
ojjerators  of  emergency  vehicles  during 
an  emergency  may  not  he  belted  or  in 
child  re.straints  due  to  the 
circumstances.  While  it  is  unlikely  that 
law  (inforc(^ment  personmd  woidd  ticked 
persons  in  these  situations,  even  with 


the  exemption,  the  IFR  permits  an 
(ixemjjtion  for  eiiKjrgency  vehichis  in 
emergency  situations.  This  exemption  is 
specific  to  “emergency  vediicUxs.” 
Exemptions  for  persons  tran.sj)orting 
])a.ssengers  in  an  emergency  situation  or 
attciiiding  to  the  emergency  ikhmIs  of  a 
pa.ssenger  are  im])ermi.s.sihly  over  broad, 
l)ecause  they  are  suhjcjctive  in  nature, 
and  the  IFR  does  not  allow  them. 

'riie  IFR  allows  exemjitions  for 
])a.ssengers  in  public  and  livery 
conv(!yances.  such  as  taxi  cabs.  'I’he 
agency  r(;cognizes  that  many  States  find 
it  impractical  to  impose  liability  in 
these  situations. 

Under  the  predeccxs.sor  grant  jirogram 
for  child  safetv  s(rats  and  booster  .seats, 
an  exiiinption  for  children  when  no 
combination  lap  and  shouhkn' belt  is 
available  for  any  seating  jjosition  was 
permitted.  The  IFR  continues  this 
exemption,  hut  applies  it  narrowly.  The 
exem])tion  is  p(;rmissil)le  only  with 
r(!Sj)ect  to  the  use  of  a  booster  s(;at, 
because  booster  .sixUs  cannot  he  safely 
used  with  a  two-j)oint  belt.  'I'he 
exem])tion  mav  not  leave  the  child 
without  a  child  restraint  recpiiriMnent. 

The  market  for  child  restraints  and 
hoo.st(!r  seats  has  changed  significantly 
during  the  last  decade.  Manv  child 
safety  seats  can  he  secured  with  a  lap 
belt  only,  and  many  child  safety  .seats 
are  available  for  children  weighing  uj)  to 
80  pounds.  The  agency  finds  no 
continuing  rea.son  why  a  child  .should 
he  exemjked  from  all  child  restraint 
reejuirements  (leaving  the  child  to  he 
restrained  only  by  a  two-point  belt) 
hcicause  a  combination  lap  and  shouhhir 
belt  is  not  available  to  accommodate  a 
booster  seat.  Accordingly,  the  agency 
will  no  longer  pt^rmit  an  exemption 
from  a  booster  seat  njquirement  when 
no  combination  lap  and  shoulder  belt  is 
available,  unkxss  it  nicpiires  the  use  of 
other  age-appropriate  child  nxstraints. 

Consistent  with  j)a.st  practice,  NHTSA 
will  review  State  laws  to  determine 
whether  all  “passengcir  motor  vehickxs” 
are  covennl  by  the  State;  occupant 
])rot(;ction  law.  Some  State  laws  omit 
coverage  for  vehickxs  that  fall  within  the 
definition  of  pa.s.s(;nger  motor  vehicle. 
For  (;xam])le,  some  State  laws  ex(;m])t 
commercial  vehicles  or  school  buses, 
hut  define  thi;.se  terms  expansively  to 
include  pas.senger  cars,  SUVs,  or 
minivans  u.sed  for  tho.se  pur])os(;.s.  In 
those  circum.stanc(;s,  such  laws  do  not 
meet  the  vehicle  cov(;rage  r(;(]uirement.s 
.sp(;cifi(;d  in  this  IFR.  On  the  other  hand, 
exianptions  to  occu])ant  prot(;ction  laws 
that  ap])ly  only  to  vehicles  with  a 
OVVVR  of  more  than  10, ()()()  jKumds  do 
not  rend(;r  the  State  ineligible  for  this 
criterion. 


iii.  S(;at  Belt  Enforcement 

Under  MAI^-21,  this  criterion  reejuires 
a  lower  seat  belt  use  rate;  Stati;  to 
“conduct  su.stained  (on-going  and 
j)eriodic)  seat  belt  enforcement  at  a 
defined  level  of  })articipation  during  the 
year.”  To  satisfy  this  criterion,  the  IFR 
sp(;cifi(;.s  that  the  State  must  submit  a 
.seat  belt  enforc(;nu;nt  ])lan  that 
documents  how  law  enforcement 
agencies  will  ])articipate  in  the 
sustained  s(;at  belt  enforcement  to  cover 
at  least  70  |)(;rcent  of  the  State’s 
])0|)ulation  as  shown  bv  the  lat(;.st 
availahk;  Federal  census  or  how  law 
enforcement  agenci(;.s  covering 
geographic  ar(;as  in  which  at  least  70 
j)ercent  of  the  State's  unre.strained 
jjassenger  vehicle  occujiant  fataliti(;.s 
occurred  (reported  in  the  HSP)  will  he 
responsible  for  s(;at  belt  enforcement. 

(23  UFR  1200.21(e)(3)) 

iv.  High  Ri.sk  Population 
Uoimtermeasure  Programs 

MAP-21  re(|uin;.s  a  lower  seat  belt  use 
rate  State  to  implement 
“countermeasure  programs  for  high-risk 
})opulations.  such  as  drivers  on  rural 
roadways,  unre.strained  nighttime 
drivers,  or  teenage  drivers.”  'I’o  (|ualifv 
under  this  criterion,  the  IFR  dir(;ct.s  the 
State  to  provide  documentation  of  its 
count(;rmea.sure  jirograms  for  at  k;a.st 
two  of  the  high-risk  ]K)pulation.s 
identifit;d  in  MAP-21  or  other  high-risk 
populations  identified  by  the  State  in  its 
occupant  prot(;ction  plan.  The 
counterm(;a.sure  programs  mu.st  identifv 
strat(;gi(;.s  for  incr{;a.sing  .s(;at  belt  and 
child  restraint  use  in  these  jioindation 
clas.ses.  (23  CFR  1200.21  (e)(4)) 

V.  Uom|)r(;hen.sive  Occupant  Protection 
Program 

Under  MAP-21,  a  lower  .seat  belt  use 
rate  State  must  imj)lement  a 
compreh(;nsive  occupant  protection 
j;rogram  in  which  the  State  has 
conducted  a  NHTSA-facilitated  program 
assessment,  developed  a  .stat(;wide 
.strat(;gic  plan,  designated  an  occu])ant 
protection  (xjordinator,  and  established 
a  statewide  occupant  protection  task 
force.  Under  this  criterion,  in  addition 
to  submitting  the  occu|)ant  prot(;ction 
])lan  re(iuired  of  all  States,  a  lower  seat 
lu;lt  use  rate  State  mu.st  demonstrate  that 
it  has  a  comprehensive  program  under 
which  it  has  develojied  a  nudti-year 
.strategic  plan  hixsed  on  injnit  from 
.statewide  stakeholders.  (23  UFR 
12()().21(e)(.5)(ii-iii))  In  ])r(;.scrihing  the 
inejuired  elements  of  the  multi-y(;ar 
strategic  ])lan,  the  agency  was  guided  by 
the  NHTSA’s  Uniform  Guidelin(;.s  for 
State  Highway  Safety  Programs  No.  20 — 
Occupant  Prot(;ction,  jiromulgated 


. . . 


undor  23  IJ.S.C.  402.  Tho  niuifi-voar 
strategic  plan  inu.st  include  a  program 
inanageinent  .stratcigy.  a  program 
ovalnation  .strategy,  a  (;ommnnication 
and  education  program  .strategy  and  an 
nntorcement  strategy.  MAP-2l‘  also 
HHinires  under  this  criterion  that  the 
State  has  (hisignated  an  occupant 
protection  coordinator  and  established  a 
statewide  occupant  protection  task 
torce.  I  he  comprehensiye  occupant 
protection  program  must  al.so  include 

II,  I  lirosram  iissiissimiiit 

l  li.il  iiv,iliiali!s  I  ho  |>m(.rain  for  oloinonls 

'A’li;,"-""'*"  '’‘'ll  in  llio 

State.  (23  ChR  1 200.21  (e)(5)(i)) 

vi.  Occupant  I^rotection  Program 
Assessment 

A  separate  criterion  in  MAP-21 
nuinires  a  lower  seat  belt  use  rate  State 
to  demonstrate  that  it  has  completed  an 
as.sessment  of  its  occupant  protection 
program  during  the  three-year  jieriod 
preceding  the  grant  year  or  will  conduct 
sm.h  an  a.sse.ssment  during  the  first  year 
o  the  grant.  A  lower  seat  belt  use  rate 
State  nnist  proyide  eyidmice  that  it  has 
conducted  a  comprehensiye  Nlf'l'SA- 
hicditated  a.ssessment  of  all  elements  of 
I  S  (.ccupant  protection  program  within 
o  thre,;  years  prior  to  the  application 
If  the  State  has  not  conducted 
sucfi  ail  asse.ssment.  it  may  meet  the 
criterion  by  proyiding  assurances  that  it 
will  conduct  a  NlfTSA-facilitated 
iis.ses.sment  by  Sejitemher  1  of  the  grant 
yoiir.  (23  CFK  1 200.21  (e)((i))  If  the  State 
fails  to  conduct  a  NUTSA-facilitated 
a.sse.ssment  by  September  1 .  the  agency 
will  .seek  the  return  of  Section  40.5(h)  ‘ 

Hrant  funds  that  the  State  (pialified  for 

;»>  “n*  l)a.sis  of  the  State’s  assurance  that 
woiih  conduct  such  an  asse.ssment  by  ' 

the  deadline,  and  the  agency  will  i 

redistribute  the  grant  funds  in  ! 

accordance  with  S  1 200.20(e)  to  other  i 
(jnahfying  States  under  this  section  ‘ 

■Seeking  the  return  of  grant  funds  and 
redistrilmtmg  the  funds  to  other  i 

qualifying  States  is  the  most  etpiitahle  i 
re.solution  since  the  State  did  not  meet  r 
he  conditions  of  the  grant,  and  tho.se  r 
Sran  funds  .should  properly  be  awarded  ti 
to  other  qnalifying  States.  Further,  the  u 
failure  of  a  State  to  conduct  this  a 

a.s.se.s.sment  will  di.sijualify  th(!  State 
frcmi  the  next  fiscal  year’s  grant.  „ 

5.  Usa  of  Grant  Funds.  MAP-2 1  n 

identifies  with  particularity  how  States  d 
may  u.se  grant  funds  awarded  under  this  al 
piogram.  but  permits  high  seat  belt  use  c( 
rate  States  to  u.se  up  to  75  percent  for  oi 
any  project  or  actiyity  eligible  for 
funding  under  23  IJ.S.C.  402.  Tbe  IFR  at 


c.  statu  Trajfw  Safutv  Information 
Systum  Improvunmnts  Grants 
l§  1200.22) 

MAP-21  continues,  with  .some 
<•  ninges,  the  traffic  .safety  information 
■system  im|)royements  grant  jirogram 
antiiorized  under  SAFF'f’EA-ldl 
(formerly  codified  at  23  U.S.C.  4()h).  The 
purjio.se  of  the  new  grant  jnograni.  as 

uniiiir.SAreTEA-U),  is  ti,  sup . .  ,sii„„ 

offorts  to  imju-oye  the  data  systiiins 
mieded  to  helj)  identify  jiriorities  for 
•ral.>n,l  Sliilonnil  luuiii  l,iR|„vi,v 
Oaffic  safety  jirograms.  to  link  intra¬ 
state  data  .systems,  and  to  imjnoye  the 
(;oinj)atibility  and  interojierahility  of 
tne.se  data  systems  with  national  data 
■sy.stems  and  the  data  .systems  of  other 
.State.s  for  highway  .safety  |mr|K).ses.  such 
as  enhancing  the  ability  to  analyze 
national  trends  in  crash  occurrences 
ratos,  outcomes  and  circumstances.  (23 
C.l-R  1200.22(a)) 


1.  Traffic  Records  Coonfinating 
Ckmimittee  (TRCC)  Requirement 


I  he  role  and  function  of  a  TRCCJ  in 
the  State  Traffic  Safety  Information 
■Sy.stem  bnin-oyements  grant  jirogram  is 
very  similar  to  that  of  the  TRCC  in  the 
pindecessor  data  jirogram.  Consistent ' 
with  tho.se  requirements  (jnirsuant  to 
winch  many  States  already  haye 
nstablished  the  nece.ssary  organizational 
■structure  for  their  TRCC).  a  State’s  TRCC 
iiiuter  this  .section  inu.st  haye  a 
nniltidi.scijilinary  inember.slnp  that 
includes,  among  others,  owners, 
ojieralors,  collectors  and  u.sers  of  traffic 
rncords  and  public  health  and  injury 
control  data  systems,  highway  .safety 
liigfiway  infrastructure,  law 
onforcement  and  adjudication  officials, 
cind  jnibhc  health,  emergency  medical 
■seryices  (EMS).  injury  control,  driyer 
icen.sing  and  motor  carrier  agencies  and 
organizatioms.  (23  CFR  120().22(b)(l )) 

Building  on  guidance  i.ssued  under 
tile  jinidece.ssor  data  program,  this  IFR 
nninires  that  a  TRCC  haye  .s|)ecific 
reyiew  and  ajijn'oyal  authority  with 
re.spect  to  State  highway  .safety  data  and 
traffic  records  .systems,  technologies 
msed  to  keej)  such  .sy.stems  current. 

I  RCa>  meinbershijj,  the  TRCfJ 
coordinator,  changes  to  the  State’s 

multi-year  Strategic  Jdan.  and 

jierformance  measures  used  to 
domoustrate  quantitatiye  jnogre.ss  ft 
ul^so  charges  a  TRCC  with  considering 
l:«or,l,iu,li„g  „n,l  ruprus.inlinf.  In  niilsiilo 
organizations  the  yiews  of  the  State 
organizations  inyolyed  in  the 
fidministration,  collection  and  u.se  of 
f!'"  traffic  records. 

(23  (TR  120().22(b)(2)) 


2.  Strategic  Plan  Retjuirement 

This  IFR.  as  under  the  jiredecessor 
program,  requires  a  State  to  haye  a 
'•uffic  records  strategic  jilan  that  has 
lioen  a|)|)royed  by  the  TRCC  and 
describes  s|)ecific  quantifiable  and 
m(m.surable  antici,,ated  im,n„yement.s 

in  the  .State  s  con;  safety  databases.  'The 
data  collection  and  information  sy.stems 
■sections  of  the  traffic  records  straiegic 
plan  .should  be  coordinated  with  the 
Slate  strategic  highway  safety  jilan. 
dmilifi,;d  Jierformance  measures,  using 
ho  formats  set  forth  in  the  Model 
erlormaiu:e  Measures  for  State  Traffic 
Rocords  Sy.stems  (DOT  HS  81 1  441 

Fobruary  2()ll).c„]laboratiyely  ’ 

doyelojied  by  NITTSA  and  Cff  SA 

h  (^ouqionenl’s  of  a 

Stale  s  strategic  jilan,  as  do 

recommendations  resulting  from  its 
most  recent  highway  safety  data  and 
tra  he  records  system  a.s.se.s.sment.  (23 
Cd<R  1200. 22(c)) 

-T  Quantifiable  and  Measurable  Progress 
Requirement  ‘ ' 

CJonlinuing  the  emphasis  on 
Jierformance  measures  and  measurable 
progress,  this  IFR  emjihasizes  that  a 
valid  and  unequiyocal  method  of 
demonstrating  (juantitaliye 
imjmiyementinlhedata  attributes  of 
accuracy,  completene.ss,  tinieline.ss 
uniformity,  acce.ssibiliiy.  and 
:  integration  in  a  core  database  is  by 
■showing  an  imjiroyed  consistency 
within  the  State’s  record  system  or 
achieyemenl  of  a  higher  leyel  of 
cdinjihance  with  a  national  model 
IT  T’!'!?-  <'Joments.  such  as  the 

Uniform  Crash  Criteria 
(MMUCC),  the  Model  Inqiairecl  Driying 
Recoid.s  Information  System  (MIDRIS) 
die  Model  Inyenlory  of  Roadway 
Elements  (MIRE)  or  the  National 
Emergency  Medical  Seryices 
Information  System  (NEMSIS).  'These 
model  data  elements  include  the 
ineasure  of  Qa.s/i  uniformity  (C-lJ-i 
*  "iimlier  of  MMUCC-comjiliant  data 
e.lements  entered  into  the  crash 
database);  the  measure  of  Roadmiv 
!'”|f"''”ity(R-U-l,ihe  mnnberof 
M  RE-CO, nj, bant  data  elements  entered 
into  the  roadway  databa.se);  one  of  the 

uieasures  (if  a/a//o/7Mr//ud/f;f,//ou 
miioi|mlly(C:/A-IJ-l.ih,,,,,,n,l,,,r,,f 
MIDRIS-compliant  data  elements 
uiilered  into  the  citation  database);  and 
lioth  of  the  measures  of  EMS/Injuiv 
Smi'm/yonce  uniformity  (I-lJ_i  ;,nd  1- 
U-2,  the  jiercentage  and  number  of 
records  on  the  State  EMS  data  file  that 
are  NEMSIS-comjiliant).  (23  CFR 
12()l).22(d)) 

Performance  measures  inu.st  be  in  the 
hirmats  set  forth  in  the  Model 
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Ferferiannre  Measures  for  Stole  1  nilfu,  I 

Ree,,rdsSvsloms(DOTHS«n441,  am 

Fobruarv  2011)  collalxirativoly 
(lovoloiKMl  l)y  NHTSA  and  (.USA  1  o  5  ^ 
satisfy  this  prof>ross  nuiuiroinnnt  thn 
siM)porting  data  must  domonstrato  that  ^ 

tlm  progross  was  aohiovod.  at  loast  m 
part,  within  tho  proooding  12  months  ”  ^ 

I  Indor  tho  ])rodooossor  data  ]n ogiam. 
a  Stato  had  to  oortify  that  it  had  adoptod  a 
and  was  using  tho  modol  data  olomonts 
or  that  tho  grant  innds  d  roooivod  undoi 
tlio  program  would  l)o  iisod  toward 
adopting  and  using  tho  maxmunn  ‘ 

nnmhor  of  modol  data  olomonts  as  soon  1  ^ 
as  praotioahlo.  To  (pialify  tor  a  grant  >  ; 

nndor  this  IFR.  Statos  do  not  nood  to 
inako  this  samo  oortifioation.  1  lowovor,  • 

tho  MMUCC.  MIRE.  MIDRIS  and  » 

NEMSIS  modol  data  sots  continno  to  ho 
contral  to  Statos’  offorts  to  improvo  thoir  a 
highway  safoty  data  and  traflu:  rooords  « ' 
systoms.  For  this  roason.  in  ordor  to 
(iomonstrato  moasnrahlo  progross,  tins 
IFR  strongly  onoonragos  a  Stato  to 
achioyo  a  highor  loyol  of  oomphanco  • 

with  a  national  modol  inyontory. 

Statos  aro  strongly  onoonragod  to 
snhmit  ono  or  moro  yoluntary  ndornn 
iirogross  roports  doonmonting 
porformanoo  moasuros  and  suiiportiyo 
data  that  domonstrato  cpiantdatiyo 
progross  in  rolation  to  ono  or  moro  ol 
tho  six  signifioant  data  program 
attrihidos.  NHTSA  roi'.ommonds 

suhmission  of  tho  intorim  progross 

roiiorts  prior  to  tho  apphoation  duo  ilato 

to  proyidotimo  for  NHTSA  to  iidoraot 

with  tho  Stato  to  obtain  any  additional 
information  that  NHTSA  may  nooil  to 
yorify  tho  Stato’s  quantifiahlo, 
moasnrahlo  jirogross. 

4.  Roquiromont  To  Hondnot  or  llpdato  a 
Traffic;  Rooords  Systom  Assossmont 
This  IFR  rocpiiros  that  a  Stato 
(;ortific;ation  ho  hasod  on  an  assossmont 
that  c;omplies  with  tho 
mothodologies  outlinod  m  NH 1 SA  s 
Traffic:  Roo.ords  Highway  Safoty  1  rogram 
Adyisory  (DdT  HS  811  844).  As  in  tho 
iia.st,  NHTSA  will  c;c)ntnuio  to  c:onduc,t 
State;  assossmont s  that  moot  tho 
rociuiromonts  of  this  sootion  wdhont 
chargo,  suh)oc:t  to  tho  ayailahility  ot 
funding.  (2:1  CFR  1200.22(0)) 

A  State;  that  satisfios  this  c;ortiiic;ation 
rociiiircanont  on  the;  basis  of  haying 
npdatod  an  assossmc;nt  ol  its  highway 
safoty  data  and  traffic;  rc;c;ords  systom 
during  the;  i)rc;c:c;cling  five;  yoars  must 

snhmit  with  its  applic;ation  an 

assc;ssmc;nt  iqiclatc;  roport  inc.lnding  I  ) 
tho  date;  on  whic;h  the;  most  re;e;ont 
assossmont  was  e;e)nq;le;tod,  (2)  a  listing 
of  all  roe:omnu;nelations  to  tho  Stato 
containoel  in  tho  assossmont  roport, 
an  oxplanation  of  how  tho  Stato  has 
aelelrossod  oae;h  roe;ommondation  sme;o 


tho  date;  the;  assossmont  was  e;omi)le;te;d, 
and  (4)  the;  date;  on  whie;h  tho 
assossmont  update;  roport  was  proparoet. 


5.  Roejuiromont  lor  Maintonane.e;  of 
Effort  pr 

MAP-21  re;e|uiros  the;  Stato  to  li( 

maintain  its  aggrogato  If 

IVoin  all  State;  and  loe;al  souit.os  for  State,  di 
traffic:  safoty  information  systom  a 

programs  ai  or  ahoyo  the;  aye;rage;  lov'ol  to 
of  sno.h  oxponditnros  in  fise;al  ye;ars  al 

2010  and  2011.  The;  agono.y  has  the; 

authority  to  waiye;  or  modify  this 

roeiuiromoid  for  not  moro  than  one;  tise;al  j, 
yoar.  The;  cigono.y  oxpoe.ts  that  waiyors  j, 

will  ho  grantoel  only  imdor  exo.optional 
(;ire:nm.stane;e;s.  As  a  e;onddion  of  tho 
grant.  e;ae:h  Stato  will  he;  re;epiirod  to 
iiroyielo  assurane:e;s  that  the;  State;  wil 
maintain  its  aggrogato  oxponddure;s  m 
ae;e:ordane:o  with  this  proyision.  (2.1  Cd  R 
1200.22(f);  Appe;nelix  D) 

8.  Use  ofGnmi  Fnmis.  State;s  may  use; 
grant  funels  awarelod  imdor  this 
suh.soe:tion  for  making  data  program 
improyomonts  to  e.oro  highway  satoty 
datahasos  rolatod  to  (piantihahlo. 
me;asurahlo  progross  in  any  ol  the; 
signifie:ant  data  iirogram  attrihutos  ot 
ae;e;nrae;y.  e:omple;tonoss,  timohne;ss, 
uniformity,  ae:e:e;ssihility  or  inti;gratie)n 
of  a  e:ore;  highway  satoty  datahaso. 
n.  Impaiivd  Dnvin}>  Countornwasnivs 
Grants  1200.23] 

Tho  impairoel  driving 

''  (•,mmte;rme;asure;s  grant  program  was 

oroatoel  by  the;  Drunk  Driving  Pre;ye;ntion 
Ae;t  of  1088  and  e;oelifie;el  at  28  H.S.C.. 

410.  As  originally  i;one;e;ivod,  Stati;s 
could  qualify  for  basic:  and 
supplomontal  grants  nndor  this 
jjrogram.  Sine.o  tho  ine;e;])tion  ol  tho 
Soe;tion  410  program,  it  has  boon 
amondoel  sovoral  timos  to  change;  tho 
It  grant  e.ritoria  and  grant  award  amounts, 
d  The;  most  roe.ont  amondmonts  jirior  to 

those;  loading  to  today’s  ae:t ion  aro.se;  out 
•am  of  the;  program  authorizoel  imdor 
o  SAFETEA-LH.  Those;  amonehnonts 

-t  meielifioel  the;  grant  e:rite;ria  anel  the; 

awarel  eimoimts  anel  imiele;  a  numhor  eit 
strue:tural  e:hange;s  to  stroainhne;  the; 

I fmkr  SAFETEA-LH,  .Statos  c.oulel 


^  .  . 

moot  tho  grant  iirogram  roqnire;monts  by 
euialifying  oithor  on  the;  bases  of  a  low 
ale:ohol-re;late;el  fatality  rate;,  hasod  on 
the;  agonc.v’s  Fatality  Analysis  Roiioitmg 
Systom  (FARS)  data,  or  hy  mooting  a 
uumhor  of  spe;e:ifie;d  programmatie: 
e.ritoria  e;ae:h  yoar  ot  the;  graid  (ififf  • 
tho  first  fise;ai  voar.  four  in  the;  teillowing 
fise:al  yoar.  anel  five;  in  the;  romammg 
fise:al  yoars  of  the;  program). 

Spe;e:ifie:ally.  the;  programmatie; 
re;eniire;me;nt.s  ine:luete;el  the;  teillowing 
critoria;  high  visibility  impairoel  driving 


onfeire-.omont  iirogram;  prosoeait  »m 
ael)uelie:atiem  ontroae-.h  program;  11  Al, 
testing  preigram;  high  risk  elrivors 
preigram;  ale:ohe)l  rohahihtation  or  DWl 
e;ourt  program;  unelorage;  elrinking 
provontion  jirogram;  aelmmistratiyo 
lic.onse;  suspemsion  and  royeie-.ation 
program;  anel  soil-sustaining  iuipainul 
driving  provontion  iireigram. 
a  sopeirate;  grant  program  preivulod  timels 
to  the;  10  States  with  the;  highest 
ale’.eiheil-rolatoel  tatality  rates. 

MAP-21  meielifioel  the;  grant  awarel 
e  ritoriei  anel  the;  awarel  amounts  and 
inclndod  a  numhor  of  strue:tural  e;hange;.s 
to  the;  inqiairoel  elriving 
e'.eiuntormoasuros  grant  preigram. 

1.  lmpaire;d  Driving  Heiuntormoasuros 

Preigram  Under  MAP-21 

As  directoel  in  MAP-21,  Statos  eiualify 
for  a  grant  hasoel  on  a  de;U;rminatiein  eit 
the;  Stato’s  average  impairoel  driving 
fatality  rate;  using  the;  most  re;e:e;ntly 
availahlo  final  elata  from  NHTSA  s 
FARS.  Statos  are;  then  e;lassifie;el  as 
oithor  leiw-range,  mid-rango,  eir  high- 
range;  Statos  anel  <110  re;einire;d  tei  me;e;t 
e:e;rtiiin  statuteiry  re;einire;me;nts 
asseie.iatoel  with  e;ae:h  e:hissifie:atiein.  In 
adelitiein.  unele;r  MAP-21 ,  a  now  grant  is 
e  roatod  to  separately  rowarel  Stateis  tliat 
have;  manelatorv  ignition  inte;rleie:k  laws 

apiilie:ahle;teiailDUleiffe;nele;rs 

(‘•ale-.eiheil-ignitiein  inte;rleie:k  State; 

-rants).  There;  are;  no  leingor  leirmal 
programmatie;  roeiuiromonts  unelor 
map-21.  (28  HFR  1200.28(e:)) 

The;  aye;rage;  imiiaireel  elriving  fatality 
rate;,  the;  basis  feir  most  grant  awards 
nnelor  this  .se;e;tiem.  is  hasoel  on  the; 
nnmhor  of  fatalities  in  meiteir  yohmlo 
crashes  in  a  State;  that  involye  a  drive;r 
with  a  hlooel  ale:eiheil  e:eine;e;ntratiein  ot  at 

least  0.08  pe;re:ent  for  eivery  100.000.000 

ts.  ve;hie:le;  miles  traye;le;d  (VMT).  Rate; 

,  determinations  based  on  FARS  data 
-Hit  from  the;  mei.st  re;e;e;ntly  re;peirte;el  three 
e;ale;nelar  years  for  a  State;  are;  them 
avorageel  to  eletermine;  the;  rate. 
ele;te;rminatieins  will  he;  used  to  ulentiK 
,,f  States  as  either  low-,  miel-  eir  Ingh-range 
.States  in  ae:e:eirelane;e  with 
reeiuiimments.  (28  CFR  1200.28(el)-(f) 

I  Consistent  with  the;  proeloe.ossor  grant 

s  hv  Iirogram  roeiuiromonts,  the;  age;ne;y 
vv  e;xpe;e:ts  to  make;  rate;  infeirmatiein 

n  availahlo  to  the;  .State;shy  lime;  1.  his 

rtiim  elate;  will  allow  the;  agemey  ‘e 'i  , 

a  ^  most  re;e:e;ntly  availahlo  final  I'AR.S  e  ata 
iu  its  calc.ulations.  If  theiro  is  any  delay 
,  iu  in  the;  availability  of  FARS  data  m  a 
wing  given  yoar,  the;  age;ne:y  will  use;  the;  rate. 
e;ale;ulatieins  freim  the;  pre;e;e;ehng  yoai . 
'riiis  appreiae;h  will  ensure;  that  ‘“D' 
delay  in  elata  availahility  will  not  afte;e:t 
ig  the;  awarding  of  grants  uneler  this 

iviim  se;e;tion. 
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MA1’-21  spocufios  that  low-range 
States  are  those  with  an  average 
impaired  driving  fatality  rate  of  ().3()  or 
lower;  mid-range  States  an;  those  with 
an  average  inijiaired  driving  latalitv  rate 
that  is  higher  than  0.30  and  lower  than 
0.00;  and  high-range  States  are  those 
that  have  an  average  imjiaired  driving 
latalitv  rate  of  0.00  or  higher.  The 
agency  will  not  round  any  rates  lor  the 
purposes  of  determining  how  a  State 
should  he  classified  among  these  ranges. 

provides  for  sejiarate  grants 
to  he  math;  to  "alcohol-ignition 
interlot;k  States.”  as  further  described 
below.  Kach  State  with  a  law  that 
recpiires  everv  individual  convicted  ot 
driving  under  the  inllnence  or  driving 
while  intoxicated  to  he  subject  to  the 
use  of  an  alcohol-ignition  interlock  lor 
a  minimum  of  30  days  is  eligible  loi  a 
separate  grant.  MAP-21  provides  that 
up  to  15  percent  of  the  amount  available 
to  carrv  out  the  impaired  driving 
countermeasures  program  shall  be 
available  for  grants  to  States  meeting 
this  criterion.  (23  fd'R  1200.23(g)) 

2.  Low-Range  States 


Under  MAP-21 .  States  that  have  an 
average  impaired  driving  fatality  rate  ol  •  ^ 
0.30  or  lower  are  considered  low-iange 
States.  Prior  to  the  start  ol  the 
application  period  (on  or  about  )iine  1  ^ 

of  each  fiscal  vear),  the  agency  will 
inform  each  State  that  (inalilies  lor  a 
grant  as  a  low-range  State.  These  States  ^ 
are  not  reipiired  to  provide  any 
additional  information  in  order  to  ^ 

receive  grant  funds.  However,  these  , 

States  will  be  reipiired  to  submit  ^ 

information  that  identifies  how  the  ^ 

urant  funds  will  be  used  in  accordance 
with  the  reiiuirements  ot  MAP-21  (see 
(inalifv’ing  uses  below).  (23  (^FR 
120n.23(d)(l)) 

In  addition.  MAP-21  reipiires  the 
State  to  maintain  its  aggregate 
exiienditures  from  all  State  and  local 
sources  for  imiiaired  driving  programs 
at  or  above  the  average  level  of  such 
expenditure  in  fiscal  years  2010  and 
201 1 .  (23  UFR  1 200.23(d)(2))  As  a 
condition  of  the  grant,  each  State  will  be 
reipiired  to  provide  assurances  that  tlie 
State  will  maintain  its  aggregate 
expenditures  in  accordance  with  this 
])rovi.sion.  (Ajipendix  D)  The  agency  has 
the  anthoritv  to  waive  or  modify  this 
reciuirement  for  not  more  than  one  li.scal 
vear.  The  agenc.v  exjiecds  that  waivers 
will  only  be  granted  under  exc;eptional 
circumstances. 

The  above  reipiirements  that  ajijily  to 
low-range  States  are  miniminn 
recpiirements  that  apply  to  all  State.s  that 
receive  a  grant  nmler  Section  40.5(d). 


3.  Mid-Range  States  ‘ 

Under  MAP-21 ,  States  that  have  an  Jjl 
average  imiiaired  driving  latalitv  rate 
that  is  higher  than  0.30  and  lower  than 
O.tiO  are  considered  mid-range  States.  In  ^ 
accordance  with  the  statutory 
requirements.  States  (inalifying  as  mid- 
range  States  are  reqnirecl  to  snhmit  a 
statewide  iinjiaired  driving  ])lan  that 
addresses  the  problem  of  impaired 
driving.  The  plan  must  have  been 
develojied  bv  a  statewide  impaired  .j., 

driving  task  force  within  the  three  years 
prior  to  the  application  due  date.  11  tlie 
State  has  not  developed  and  submitted  q 
a  plan  that  meets  the  .statutory  criteiia  jj 
at  the  time  of  the  application  deadline.  q 
then  it  must  provide  an  assurance  that  ,, 
one  will  he  developed  and  submitted  to  ,i 
NH'fSA  by  September  1  of  the  grant  q 

vear.  (23  CFR  1 200.23(e))  If  the  State  , 

fails  to  submit  the  ]dan  by  Sejitember  1 ,  , 

the  agency  will  seek  the  riitiirn  ol  ^  ( 

Section  4()5(d)  grant  funds  that  the  State  ^ 
qualified  for  based  on  its  assurance  that  , 
it  would  snhmit  the  plan  by  the 
deadline,  and  will  redistribute  the  grant 
funds  in  accordance  with  120(b20(e)  to 
other  (pialifying  .States  under  this 
section,  consistent  with  the  treatment  ot 
■  similarly  situated  Slates  under  Section 
lll.B.4.iv.  above. 

The  jmrpose  of  a  statewide  inqiairect 
driving  plan  is  to  provide  a 
comprehensive  .strategy  lor  preventing 
and  reducing  impaired  driving  behavior. 
The  agency  is  requiring  the  plan  to  be 
organized  in  a(;cordance  with  the 
general  areas  stated  in  NHTSA’s 
Uniform  Guidelines  for  State  Highway 
Safety  Programs  No.  0 — Impaired 
Driving.  These  general  areas  jirovide  the 
basis  for  a  comprehensive  apjiroach  to 
aildressing  prolilems  ol  impaired 
'  driving.  States  also  should  consider 

inchuling  sections  on  data-diiyen 
problem  identification,  strategies  lor 
addressing  identified  problems  and 
target  groups,  jilans  tor  measuring 
jirogress  and  outcomes,  and  steps  to 
«  aebieve  .stakeholder  input  and 

jiarticijiation  in  the  jilan.  (23  (.PR 
12()().23(e)(l)) 

In  accordance  with  MAP— 21,  all 
'  (inalifying  jilaiis  must  be  developed  by 
a  statewide  impaired  driving  task  lorce. 
The  IFR  requires  that  the  task  lorce 
’  include  key  stakeholders  in  the  State 
lii's  from  the  siate  Highway  Safety  Ollice 
!  and  the  areas  of  law  enforcement  and 

.seal  criminal  justice  system  (e.g.. 

prosecution,  adjudication,  probation). 

The  IFR  also  recpiires  that  the  task  lorc( 
include,  as  appropriate,  stakeholders 
V  to  from  the  areas  of  driver  licensing. 

treatment  and  rehabilitation,  igndion 
i  that  interlock  jirograms,  data  and  tralfic 
)  rec-ords,  public,  health,  and 


communication.  I  he  State  should 
include  a  variety  of  individuals  Iroin 
different  functions  or  discijilines  that 
bring  different  perspectives  and 
experiences  to  the  task  force.  Such  an 
ainiroach  ensures  that  the  P^'*’^ 
developed  bv  the  task  force  will  be  a 
comiireben.sive  treatment  ol  the  issims 
of  impaired  driving  in  a  State.  (23  Gl'R 
12t)0.23(e)(2)(iii))  Slates  may  i'.’’ 

reviewing  N1  ITSA’s  report  entitled.  A 
Guide  for  .State-wide  Impaired  Driving 
Task  Forces”  in  developing  a  statewide 
impaired  driving  task  force. 

In  addition  to  a  list  ol  the  members  ol 
the  task  force,  the  State  must  provide 
information  that  supports  the  basis  t()r 
the  operation  of  the  task  force,  including 
anv  charter  or  establishing  doenments 
that  describe  its  jnirpo.se  and  operations. 

The  Stale  also  must  jnovide  the  meeting 
.schedule  for  the  task  force  for  the  12 
months  that  preceded  the  ajiplication 
deadline  and  include  any  reports  or 
‘  documents  that  the  task  force  jn-odneed 
during  that  period.  This  information 
shall  be  included  in  the  State’s 
ajijilication  for  a  grant.  (23  (TR 
’  120().23(e)(2)(i)-(ii)) 

f  4.  High-Range  States 

Under  MAP-21.  Slates  that  have  an 
average  imjiaired  driving  fatality  rate 
that  is  O.tiO  or  higher  are  considered 
high-range  States.  A  State  qualifying  as 
a  high-range  State  is  reejnired  to  have 

ir.  conducted  a  NHTSA-facilitated 

assessment  of  the  State’s  imjiaired 
driving  jirogram  within  the  three  years 
jirior  to  the  ajijilication  due  date  or 
Jirovide  an  assurance  that  it  will 
conduct  an  assessment  during  the  lir.st 
lie  vear  of  the  grant  vear.  (23  GFR 
1  1 200.23(11(1))  NHT.SA’s  involveimmt 

will  ensure  a  comjirehensiye  treatment 
of  imjiaired  driving  issues  in  the  State 
and  consistenev  in  the  administration  ot 
the  assessments.  This  apjiroach  is  also 
consi.stent  with  NlTPSA’s  long-standing 
involvement  in  conducting  assessments 

of  State  traffic  safety  activities  and 

Iliiring  the  first  year  of  the  grant,  the 
State  is  also  reejnired  to  c.onvene  a 
.statewide  imjiaired  driving  task  lorce  to 
)V  develoji  a  statewide  imjiaired  driving 

ce.  jilan  (both  the  task  force  ami  jilan 
reejnirements  are  de.scrihed  in  the 
>  j;re(;eding  section  under  mid-iange 

i  States).  In  addition  to  meeting  the 
[I  reejnirements  associated  with 

develojiing  a  statewide  imjiaired  driving 
i)  Jilan,  the  jilan  also  must  addre.ss  any 
)rc(‘  recommendations  from  the  recjiiirec 
s  assessment.  The  jilan  also  must  include 

a  detailed  strategv  for  sjiending  grant 
n  funds  and  include  a  de.scrijituin  ol  how 
such  spending  snjiporls  the  slatevyide 
imjiaired  driving  jirograms  and  will 
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contribute  to  the  State  meeting  its 
impaired  driving  program  performance 
targets.  (23  Gl-R  1 2()().23(f)(2)(i)) 

MAl^-21  re(iuires  the  plan  to  h(; 
sul)mitte(l  to  Nti'I'.SA  during  the  first 
year  of  the  grant  for  nu'iew  and 
approval.  The  IFR  nuiuires  that  such  a 
plan  he  submitted  to  NUTSA  hv 
September  1  of  the  grant  year.  After  the 
first  year,  MAP-21  retjuires  high-range 
Stat(;s  to  update  the  plan  in  each 
sul)se(juent  year  of  the  grant  and  tlien 
sul)mit  each  updated  statewide  ]jlau  for 
NUTSA’s  review.  (23  CFR 
120().23(f)(2)(ii)) 

5.  Alcohol-Ignition  Interlock  States 

MAP-21  provides  a  sejiarate  grant  to 
tho.se  States  that  ado])t  and  enforce 
mandatory  alcohol-ignition  interlock 
laws.  In  order  to  qualify,  the  IFR 
reciuires  that  a  State  must  have  enacted 
a  law  hy  the  application  deadline  that 
recjuires  that  all  individuals  convicted 
of  a  Dili  offense  to  he  limited  to  driving 
motor  vehicles  e(juij)ped  with  an 
ignition  interlock.  The  IFR  further 
UKiuires  the  restriction  to  a))])ly  for  a 
mandatory  minimum  j)eriod  of  30  days. 
'Phis  length  of  time  is  consistent  with 
the  relativelv  short  timeframe  that  a 
State  might  use  for  fir.st-time  Dill 
offenders.  A  State  wishing  to  receive  a 
grant  is  required  to  submit  the 
assurances  in  Part  3  of  Apj)endix  D. 
signed  by  the  (lovernor’s  Re])resentative 
for  Highway  Safety,  providing  legal 
citation  to  tin;  State  statute 
demonstrating  a  comj)liant  law.  (23  CiFR 
1200.23(g)) 

Up  to  15  ])(!rcent  ol  the  total  amount 
available  under  this  section  may  he  used 
to  fund  alcohol-ignition  interlock  grants. 
The  agency  believes,  however,  that  in 
the  first  years  of  the  program  few  States 
may  (jualifv  for  this  grant.  To  avoid  the 
situation  where  a  small  numher  of 
States  might  receive  inordinately  large 
grant  awards,  the  agency  may  adjust  the 
funding  made  available  for  the.se  grants. 
This  is  consistent  with  the  statute, 
which  specifies  that  iqj  to  “15  percent” 
may  he  made  available  for  the  grants. 

(2.3' CFR  1200.23(h)) 

0.  Use  of  Grant  Funds 

With  the  excejitions  discussed  below, 
grant  funds  may  he  distributed  among 
any  of  the  uses  identified  in  MAP-21. 

In  the  IFR,  the  agency  has  included 
definitions  for  some  of  the  uses.  The 
definitions  are  generally  consi.stent  with 
tho.se  provided  for  in  MAP-21  or  with 
tho.se  developed  under  the  prior 
regulation  for  this  grant  program.  (23 
GFR  1200.23(h)  and  (i)) 

For  low-range  States  and  States 
receiving  grants  as  alcohol-ignition 
interlock  States,  funds  mav  In;  u.sed  for 


any  of  the  uses  identified.  Mid-range 
States  may  use  grants  funds  for  anv  of 
the  uses  identified  except  programs 
designed  to  reduce  impaired  driving 
ha.sed  on  prohlem  identification.  In 
accordance  with  the  .statute,  mid-range 
States  may  use  funds  for  these  ])rogram.s 
onlv  after  review  and  approval  hv 
NUTSA. 

High-range  States  may  u.se  grants 
funds  for  anv  uses  only  after  suhmission 
and  NUTSA  approval  of  the  statewide 
imjjaired  driving  plan.  A  high-range 
State  will  not  he  allowed  to  voucher 
agaiu.st  these  funds  until  it  has 
suhmitted  its  plan  and  received 
ap])roval.  States  receiving  alcohol- 
ignition  interlock  grants  may  use  grants 
funds  for  any  of  the  u.ses  identified  and 
for  any  eligible  activities  described 
under  23  U.S.C.  402. 

E.  Distracted  Driving  Grants  (§  1200.24) 

MAP-21  created  a  new  distracted 
driving  grant  jirogram,  authorizing 
incentive  grants  to  States  that  enact  and 
enforce  laws  prohibiting  distracted 
driving.  Specifically,  States  must  have 
statutes  that  jirohihit  drivers  from 
texting  while  driving  and  vouths  from 
using  cell  ])hone.s  while  driving.  In 
order  to  give  States  an  o])])ortunitv  to 
submit  a])plications  for  the  newly 
authorized  distractful  driving  grants  as 
soon  as  |)os.sihle  in  fi.sc:al  year  2013, 
NUTSA  |)uhlished  a  notic:e  of  funding 
availability  (NOFA)  on  August  24,  2012 
(77  FR  51()10).  Due  to  the  unavailability 
of  funds  for  that  i)rogram  under  the 
current  interim  ap])ropriations,  whose 
enactment  post-dated  the  NCIFA, 

NUTSA  })uhlished  an  iq)dated  notice  on 
Gctoher  5,  2012,  extending  the  due  date 
for  ajjplication  submissions.  (77  FR 
01048)  NHTSA  will  award  di.stracted 
driving  grants  for  fi.scal  ytxu'  2013  as 
provided  in  the  NOl'A.  For  fiscal  year 
2014  and  future  years,  NHTSA  will 
award  distracted  driving  grants  in 
accordance  with  the  implementing 
regulations  puhli.shed  in  this  1F"R. 

1.  Qualification  Criteria.  The  basis  for 
an  award  under  this  grant  program  is  a 
State  statute  that  com|)lie.s  with  the 
criteria  set  forth  iu  in  MAP-21. 
Specifically,  a  State  mu.st  have  a 
conforming  statute  that  prohibits  texting 
while  driving  and  youth  cell  phone  u.se 
while  driving. 

i.  Texting  Prohibition 

MAP-21  provides  that  the  State 
statute  mu.st  prohibit  drivers  from 
texting  through  a  personal  wireless 
communications  device  while  driving. 
(23  GFR  1200.24(c)(1))  MAP-21  defines 
“])ersonal  wireless  communications 
device,”  “texting”  and  “driving”.  (23 
GFR  1200.20;  23  GFR  1200.24(h))  The 


State  statute  prohibiting  texting  must  he 
consistent  with  these  definitions.  For 
example.  MAP-21  defines  texting  to 
include  “reading”  from  j)er.sonal 
wirele.ss  communications  devices.  A 
State  statute  that  does  not  prohibit 
reading  texts  or  similar  forms  of 
electronic  data  communications  would 
not  enable  the  State  to  (pialify  for  a 
distracted  driving  grant.  Similarlv, 
MAP-21  defines  “driving”  to  include 
being  temporarily  sto])ped  hec:ause  of 
traffic  or  at  a  traffic  light.  If  the  State 
statute  does  not  prohibit  texting  under 
these  circumstances  (e.g.,  a  statute 
prohibiting  texting  while  the  vehicle  is 
in  motion),  it  would  not  enable  the  State 
to  qualify  for  a  distracted  driving  grant. 

ii.  Youth  Gell  Phone  Use  Prohibition 

MAP-21  recjuires  the  State  statute  to 
jjrohihit  a  driver  who  is  younger  than  18 
years  of  age  from  using  a  personal 
wirele.ss  communications  device  while 
driving.  (23  GFR  1200. 24(c)(2))  As  noted 
above,  MAP-21  defines  “])er.sonal 
wireless  communications  device”  and 
“driving,”  and  a  State  statute 
])rohihiting  youth  cell  phone  use  while 
driving  mu.st  he  consistent  with  these 
definitions. 

iii.  Enforcement 

MAP-21  reciuires  that  the  State  statute 
make  a  violation  of  both  the  texting 
])rohihition  and  the  youth  cell  phone 
u.se  prohibition  a  primarv  offense.  (23 
GFR  1200.24(c)(l)(ii)  and 
1200.24(c.)(2)(ii)).  As  defined  by  MAP- 
21,  a  })rimarv  offense  is  “an  offense  for 
which  a  law  enforcement  officer  mav 
.stop  a  vehicle  solely  for  the  jjurpose  of 
issuing  a  citation  in  the  ah.sence  of 
evidence  of  another  offense.”  (23  (iFR 
1200. 20(1))) 

iv.  Fines 

MAP-21  requires  that  the  State  statute 
provide  for  a  minimum  fine  for  a  first 
violation  and  inc;reased  fines  for  repeat 
violations.  In  order  to  meet  the 
minimum  fine  requirement,  the  IFR 
.s])ecifies  a  minimum  fine  of  .S25  for  a 
first  violation  of  the  texting  and  youth 
cell  phone  u.se  law.  (23  GFR 
1200.24(c)(l)(iii)(A)  and 
1200.24(c)(2)(iv)(A))  This  minimum  fine 
amount  is  consistent  with  ])a.st  j)ractice 
in  other  highway  safety  grant  j)rogram.s 
from  ])revious  authorizations.  State  laws 
that  ])rovide  for  fines  “u])  to.”  “not  more 
tlian,”  “not  to  exceed”  or  similar  terms 
would  not  .satisfy  the  minimum  fine 
recjuirement  in  MAP-21.  Such  language 
does  not  mandate  a  minimum  fine  for  a 
violation. 

In  order  to  meet  the  increased  fines 
for  rej)eat  violations  reciuirement,  the 
State  statute  must  provide  for  a  fine 


grrator  than  tin;  niiniinuin  fine  for  the 
first  violation.  (2.1  CFR 
12()().24(c)(l)(iii)(B)an(i 
12()().24((;)(2)(iv)(Ii))  For  Stato  .statntos 
that  j)rovi(l(}  a  rango  of  lino  amounts  for 
ii  first  violation,  tho  Stato  statuto  must 
provido  a  lino  for  a  rojjoat  violation 
groator  than  tho  inaxiinum  lino  a.s.sos.sod 
for  a  first  violation.  Foroxainplo,  if  tho 
Stato  statnto  i)rovidos  that  a  lino  for  a 
first  violation  is  not  loss  than  S2.'j.  hut 
not  nioro  than  S50,  tho  .statnto  inu.st 
provido  for  a  fino  of  inoro  than  .S.'iO  for 
a  ropoat  violation.  Furthor.  tho  IFR 
roipiiros  that  violations  within  fivo  yoars 
ol  tho  j)rovions  violation  must  ho  troatod 
as  ropoat  violations.  (23  CFR 
12()().24((:){1  )(iii)(B)  and 
120().24((;)(2)(iv)(I3))  This  is  oonsistont 
with  pa.st  practice  in  other  highway 
safety  grant  programs  from  previous 
authorizations. 

MAP-21  (loos  not  roipiiro  that  linos 
mcroa.so  with  each  sul)so{|uont  offon.so. 

In  order  to  (pialifv  for  a  distracted 
driving  grant,  tho  Stato  statuto  need  not 
provide  for  increasing  fino  amounts  for 
third  and  suhsoipiont  ofionsos.  beyond 
tho  incroasod  fino  for  a  .second  (or 
ropoat)  offonso. 

V.  'lasting  Distracted  Driving  Issues 

MAP-21  provides  that  tho  Stato 
statuto  inu.st  ro(|uiro  distracted  driving 
issues  to  1)0  to.stod  as  part  of  tho  Stato 
driver's  licon.so  examination.  In  order  to 
moot  this  ro(|uiromont.  tho  Stato  .statute 
inu.st  s|)ocilically  ro(|uiro  distracted 
(Iriving  issuo.s  to  ho  to.stod  as  part  of  tho 
State  s  driver  s  licon.so  examination.  To 
.satisfy  this  rocpiiromont.  it  is  not 
sufficient  that  a  Stato  may.  as  a  matter 
of  (.urnMit  practice?,  bo  tosting  for 
distracted  driving  issuo.s — the  Stato 
statute  inu.st  rocpiiro  it  in  statnto  (2'3 
CFR  120().24(c)(2)(iii)) 

vi.  Allowable  F.xceptions 

map-21  specifies  that  a  State  statute 
may  j)ro\'ide  for  the  following 
exceptions  and  still  meet  tho” 

(|nalification  roquiroinonts  fora 
distracted  driving  grant:  a  driver  who 
uses  a  personal  wireless 
coininimications  device  to  contact 
emergency  serv  ices;  emergency  services  l 
personnel  who  u.se  a  jiersonal  wirole.ss 
coininunications  device  while  operating  i 
;m  emergency  services  vehicle  and  t 

engaged  in  tho  porforinanco  of  their  c 

(hit  ios  as  omorgency  serv  ices  personnel ;  ; 

end  an  individual  employed  as  a  ( 

commercial  motor  vehicle  driver  or  a  ] 
school  bus  driver  who  uses  a  personal  f 
vvirele.ss  communications  device  within  f 
the  .scojie  of  such  individual's  ], 

employment  il  such  u.se  is  jjermitted  ij 
under  the  regulations  promulgated  F 

pursuant  to  section  31 1 36  of  title  49.  No  i? 
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other  exceptions  are  permitted  under 
map-21.  Accordingly,  tho  IFR  does  not 
])ormit  any  other  exceptions.  (23  CFR 
12()0.24(c)(3)) 

•  2.  Usa  of  Chant  Funds.  MAP-21 

provides  that  each  Stato  that  receives  a 
Section  40.'-)(o)  grant  must  use  at  least  .'lO 
'  ])orcont  of  tho  grant  funds  for  specific 
distracted  driving  related  activities  and 
n|)  to  30  i)orcent  for  any  eligible  project 
or  activity  under  23  U..S.C.  402.  The  IFR 
adopts  this  language  without  chanee 
(23  CFR  1200.24(d)) 

s  ^ioiowyclist  Snfatv  Chants  1200.251 

'  Unli);e  the  other  Section  40.3  grant 
inograms  authorized  hv  MAP-21,  onlv 
the  .30  States,  the  District  of  Ciolumhia 
and  Puerto  Rico  are  eligible  to  ajiiilv  for 
a  motorcyclist  .safety  grant.  The 
territories  are  not  eligible.  The 
(lualification  criteria  for  these  grants 
remain  largely  unchanged  from  those 
reipiired  for  Motorcycli.st  Safety  grants 
under  .section  2010  of  SAFETEA-I  U 
Under  MAP-21  States  (pialifv  for  a^giant 
by  meeting  two  of  six  grant  criteria: 
Motorcycle  Rider  Training  (bourses; 
Motorcyclists  Avv'arene.ss  Program; 
Reduction  of  Fatalities  and  Cra.shes 
Involving  Motorcycles;  Impaired 
Driving  Program:  Reduction  of  Imtalities 
and  Accidents  Inv'olv'ing  Impairi'd 
Motorcyclists;  and  U.se  of  Fees  Collected 
from  Motorcyclists  for  Motorcycle 
Programs.  (23  U.S.C.  4().3(f)(3)) 

1.  Motorcycle  Rider  Training  Courses 

lo  (pialify  for  a  grant  based  on  this 
criterion.  MAP-21  nupiires  a  State  to 
hav’e  “an  effectiv'e  inotorcvcle  rider 
training  cour.se  that  is  offered 
throughout  the  State,  which  (i)  jirovides 
a  formal  iirogram  of  instruction  in 
accident  avoidance  and  otluu-  safetv- 
oriented  operational  skills  to 
motorcycli.sts  and  (ii)  that  mav  include 
innovative  training  ojiportunities  to 
meet  imiipie  regional  needs.”  (23  U.S.C. 
4().3(f)(3)(A))  This  remains  unchan!>('d 
from  SAFETEA-LU. 

lo  imjilement  this  criterion,  the  IFR 
sets  forth  the  elements  of  motorcycle 
rider  training  courses  that  would' meet 
the  nujuirements  of  MAP-21.  (23  (iFR  | 
1 200. 2.3(e))  In  develojiing  these  I 

re(]uirement.s,  the  agency  was  guided  hv  I 
tile  .specific  language  of  MAP-21  and  hv  t 
established  motorcycle  safety  programs  f 

and  ])ractice.s  implemented  under  1 

SAFin’EA-LU.  The  MAP-21  language  is  f 
nearly  identical  to  the  statutory  i 

language  in  the  predece.ssor  jirogram.  ^ 

for  this  reason,  the  agency  intends  to  u 
leav'e  in  jilace  the  familiar  practices  and  o 

lirograms  established  under  SAFETEA-  n 

LU.  'The  motorcycli.st  training  program  ri 

IS  well  known  to  the  States  and  provides  o 


significant  support  for  State  efforts  on 
)t  motorcyclist  training. 

In  order  to  jirovide  the  formal 
program  of  in.struction  in  crash 
avoidance  and  other  safety-oriented 
operational  skills  nupiired  by  MAP-21, 
0  the  IFR  recpiires  that  the  Stale  u.se  a 
curriculum  ap])roved  by  the  designated 
I  Slate  authority  having  jurisdiction  over 
I  motorcyclist  safety  issues.  (23  CFR 

R  1200. 2.3(e)(l)(i))  Although  MAP-21  u.ses 

the  term  “motorcycle  rider  training”  for 
this  criterion,  il  defines  the  term 
>)  _  safely  training”  as  a 

"formal  jirogram  of  instruction 
ajiiiroved  for  u.se  in  a  State  by  the 
fie.sigmiled  State  authoritv  having 
jurisdiction  over  motorcycli.st  .safety 
issues,  which  may  include  the  State 
motorcycle  safety  admini.strator  or 
motorcycle  advisory  council  ajijiointed 
by  the  Covernor  of  the  State.”  (23  U  S  C 
40.3(0(.3)(C))  NHTSA  believes  Congress  " 
intended  the  terms  to  ajijily 
.synonyinou.sly  and  that  Congre.s.s 
t  defined  “motiircyclist  .safety  training”  in 
order  to  give  additional  meaning  to  the 
motorcycle  rider  training  cour.ses 
criterion.  This  is  reflected  in  the  IFR 
(23  CFR  1200.2.3(1))). 

Additionally,  hecau.se  .State 
motorcycle  rider  training  courses 
lyiiically  include  both  in-cla.ss  and  on- 
the-motorcycle  training  and  both  are 
critical  to  the  effectiveness  of  a 
mot()rcycle  rider  training  cour.se,  the  IFR 
reejuires  that  the  curriculum  include 
both  tyjies  of  training.  (23  CFR 
1200.2.3(e)(l)(i)) 

To  effectuate  the  MAP-21 
nKjuirement  that  a  Slate  offer  its 
effective  motorcycle  rider  training 
cour.se  throughout  the  State,  NHTSA 
intends  to  follow  the  jirocess  it  ajijilied 
m  the  jiredeces.sor  jirogram.  Tho  IFR 
recjuires  that  a  State  offer  at  least  one 
motorcycle  rider  training  course  in  a 
majority  of  the  State's  counties  or 
Jiolitical  subdivisions  or  offer  at  least 
one  inotorcvcle  rider  training  course  in 
{.ounties  or  jiolitical  subdivisions  that 
account  for  a  majority  of  the  State’s 
registered  motorcycles.  (23  CFR 
12()().2.3(e)(l  )(ii))  For  the  jiurjioses  of 
this  criterion,  majoritv  means  greater 
than  30  jiercent,  and  the  IFR  recognizes 
that  locations  for  motorcycle  rider 
training  courses  may  vary  widely  from 
State  to  Stale.  Accordingly,  the  agency 
believe.s  thi.s  reijuireinent  jirovides 
fiexiliility  to  Slates  .seeking  to  (jualify 
under  this  criterion.  To  imjilement  the 
map-21  nujuirements  for  “an  effective 
motorcycle  rider  training  cour.se  that  is 
offered  throughout  the  State,”  the  IFR 
lecjuires  States  to  submit  information 
regarding  the  motorcycle  rider  training 
cour.ses  offered  in  the  12  months 
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preceding  the  due  date  of  the  grant 
a])plicati{)n.  (23  CFR  12()().2.5(e)(2)(iii)) 
NH’I’SA  continues  to  believe  it  is 
important  that  training  reach 
motorcyclists  in  rural  areas  because 
about  lialf  of  all  motorcycle-related 
fatalities  occur  in  rural  areas. 
Accordingly,  consistent  with  the 
practice  under  SAFFTEA-Ll),  in 
.selecting  counties  or  j)olitical 
subdivisions  in  which  to  conduct 
training,  NHTSA  encourages  States  to 
establish  training  courses  and  course 
locations  that  are  accessible  to  both 
rural  and  urban  residents.  The  IFR 
])rovides  that  the  State  may  offer 
motorcycle  rider  training  courses 
throughout  the  State  at  e.stahlished 
training  centers,  using  mobile  training 
units,  or  any  other  method  defined  as 
effective  by  the  designated  State 
authority  having  jurisdiction  over 
motorcvclist  safetv  issues.  (23  CFR 
12()().2.5(e)(l)(i)) 

Another  recjuirement  is  that 
motorcycle  rider  training  instructors  he 
certified  by  either  the  designat(!d  State 
authority  having  jurisdiction  over 
motorcyclist  safety  issues  or  by  a 
nationally  recognized  motorcvcle  safetv 
organization  with  certification 
ca])ahility.  (23  CFR  12()().25(e)(l)(iii)) 
Recjuiring  instructors  to  attain 
certification  in  order  to  teach  a 
motorcycle  rider  training  cour.se  will 
contribute  to  the  course’s  eflectiveness 
by  ensuring  that  instructors  have 
obtained  an  appropriate  level  of 
expertise  {pialifying  them  to  instruct 
less  experienced  motorcycle  riders. 

Finally,  the  IFf^  recpiires  that,  to 
(jualify  for  a  grant  under  this  criterion, 
a  State  must  carry  out  (piality  control 
])rocedures  to  assess  motorcycle  rider 
training  courses  and  instructor  training 
courses  conducted  in  the  .State.  (23  CFR 
12()().25(e)(l](iv)J  Quality  control 
jjrocedures  promote  cour.se  effectiveness 
l)y  encouraging  imjjrovements  to 
courses  when  needed.  The  IFR  does  not 
specify  the  quality  control  jjrocedures  a 
State  must  use.  Instead,  the  IFR  recpiires 
the  State  to  de.scrihe  in  detail  what 
quality  control  j)roc:edure.s  it  u.ses  and 
the  changes  the  State  math;  to  im])rov(; 
courses.  (23  CFR  12()().25(e)(2)(v))  At  a 
minimum,  a  State  .should  gather 
evaluative  information  on  an  ongoing 
basis  (e.g..  hv  conducting  site  visits  or 
gathering  student  feedback)  and  take 
actions  to  improve  courses  based  on  the 
i  n  format  ion  col  lect  ed . 

2.  Motorcycdist  Awareness  Frogram 
'Fo  satisfy  this  criterion,  MAF-2  1 
re(|uire.s  a  State  to  have  “an  effective 
statewide  jjrogram  to  enhance  motorists’ 
awarcmess  of  the  j)re.sence  of 
motorcvclists  on  or  near  roadwav.s  and 


safe  driving  practices  that  avoid  injuries 
to  motorcyclists.”  (23  D.S.C.  40.5(0(3(13)) 
MAF-21  defines  “Motorcycli.st 
Awareness”  and  “Motorcvcli.st 
Awareness  Frogram,”  and  tluise 
definitions  are  ado|)ted  by  the  IF’R.  (23 
CFR  1200.25(h)) 

To  implement  this  criterion,  the  IFR 
sets  forth  the  elenumts  of  motorcycli.st 
awareness  programs  that  meet  the 
MAF-21  re(iuirements.  (23  CFR 
1200.25(0(1))  In  developing  these 
recpiirements,  the  agency  was  guided  hv 
the  specific  language  of  MAF-21.  the 
history  of  the  motorcycli.st  awareness 
criterion  inqilemented  under 
SAFFTEA-LU  and  the  highway  safety 
guidelines  on  motorcycle  safetv. 

First,  the  definition  of  “motorcyclist 
awareness  program”  in  MAF-21  is 
identical  to  the  definition  under 
SAF'ETEA-LIJ  and  specifies  that  a 
program  under  this  criterion  be 
develo])ed  by  or  in  coordination  with 
the  designated  State  authority  having 
jurisdiction  over  motorcycli.st  safety 
issues.  Before  a  |)rohlem  can  he 
(ifiectivcdy  addressixl,  the  agency 
heliev(!.s  that  problem  identification  and 
prioritization  must  he  performed. 
Therefore,  the  IFR  recpiires  the  State, 
consi.stent  with  jnactice  under 
SAFETEA-LU,  to  include  as  an  element 
under  this  criterion  ])rohlem 
identification  and  j)rioritization  through 
the  use  of  State  data.  (23  CFR 
1 200.25(11(1  )(ii))  The  IFR  also  re(]uire.s 
that  a  State’s  motorcycli.st  awareness 
program  encourage  collaboration  among 
agencies  and  organizations  resjjonsihle 
for,  or  imjjactecl  by,  motorcycle  safety 
issues.  (23  CF’R  1 200.25(0(1  )(iii)) 

Additionally,  the  IFR  retpures  that  a 
State’s  motorcyclist  awareness  program 
incorj)orate  a  strategic  communications 
plan  to  supjjort  the  overall  j)olicy  and 
program  because  this  criterion 
contemplates  an  informational  or  public 
awanmess  program  to  enhance  motorist 
awareness  of  the  pre.sence  of 
motorcyclists  and  because  awanmess 
efforts  rely  heavily  on  communication 
strategies  and  implementation.  To 
ensure  statewide  a])plication,  the  IFR 
recpiires  that  the  communications  j)lan 
he  designed  to  educate  motorists  in 
those  jurisdictions  where  the  incidence 
of  motorcycle  crashes  is  highest  (i.e.,  the 
majoritv  of  counties  or  j)olitical 
subdivisions  in  the  State  with  the 
highe.st  numbers  of  motorcvcle  crashes, 
using  data  from  the  most  recent 
calendar  year,  hut  uo  older  than  two 
calendar  years  prior  to  the  application 
due  date).  For  the  purposes  of  this 
criterion,  majoritv  means  greater  than  50 
percent.  Fbnally,  based  on  NlITSA’s 
experience  with  disjjorsing  traffic  safety 
messages,  the  IFR  recpiires  that  a 


c:ommunic:atic)ns  plan  include  markcitiug 
and  educ:ational  efforts  and  use  a  variety 
of  communication  mecdianisms  to 
incaease  awareness  of  a  problem.  (23 
CFR  1 200.25(0(1  )(iv)) 

3.  Reduction  of  Ihitalities  and  Cra.shes 
involving  Motorcycles 

To  c|ualify  for  a  grant  ha.sed  on  this 
ca  iterion,  MAF-21  recpiirccs  a  State  to 
ex])erience  “a  reduction  for  the 
l)receding  c:alendar  yccar  in  the  numher 
of  motorcycle  fatalities  and  the  rate  of 
motor  vcihicde  caashes  involving 
motorciycles  in  the  State  (expressed  as  a 
function  of  10,00()  motorcvcle 
registrations).”  (23  U.S.C.  405(f)(3(C)) 

To  satisfy  this  caiterion,  the  IFR 
rcicpiires  that,  based  on  final  Fatality 
Analysis  Reporting  Systcan  (FARS)  data, 
the  State  must  experience  a  rt;duc:tion  of 
at  least  one  in  the  numher  of 
mc)torc;yc:li.st  fatalities  for  mo.st  recent 
c;alcmdar  year  for  whic:h  final  FARS  data 
are  available  as  cc)mj)ared  to  the  final 
F’ARS  data  for  the  calendar  year 
immediately  prior  to  that  year;  and 
based  on  State  crash  data  expressed  as 
a  funcition  of  1  (),()()()  motorc:vcle 
registrations  (using  FflVVA  motorciycde 
rcigistration  data),  the  State  must 
ccx])erience  at  lea.st  a  whole  numler 
reducition  (i.e..  at  least  a  1.0  reduction) 
in  the  rate  of  motor  vehicde  c.ra.she.s 
involving  motorciycdes  for  the  mo.st 
rec:ent  c:alendar  year  for  whic;h  final 
Slate  c:ra.sh  data  is  available,  hut  no 
older  than  two  c:alenclar  years  prior  to 
the  application  clue  date,  as  cxnnpared  to 
the  c:aleuclar  year  iuunecliatelv  jjrior  to 
that  year.  (E.g.,  for  a  grant  aj)plic:ation 
submitted  on  )ulv  1.  2013,  a  State  must 
provide  data  from  the  most  reciently 
available  crash  data,  hut  uo  older  than 
c.alendar  2011  year  data,  whic;h  would 
he  compared  to  the  data  from  the 
c:alenclar  vear  immediatelv  prior  to  that 
year.)  (23’CFR  1200.25(g)(1)) 

The  IFR  does  not  use  the  term 
“preceding  c:alendar  year”  hec:ause 
NHTSA  and  mo.st  Slatccs  do  not  have 
final  FARS  and  State  c;ra.sh  data 
available  for  the  jireccKling  calcmdar  year 
at  the  time  of  the  grant  application. 
However,  in  order  to  have  the  most 
rec:ent  data  available,  the  IFR  specifies 
c:omputing  the  rates  required  under  this 
criterion  using  the  mo.st  rec:ently 
available  FARS  data  and  State  crash 
data.  Using  the  final  F’ARS  data,  F’HVVA 
motc)rc:yc;le  registration  data  and  State 
crash  data.  NHTSA  will  c;alc:ulate  the 
rates  to  determine  a  .State’s  c.ompliance 
with  this  c:riterion. 

Consistent  with  the  predec:e.ssor 
program,  using  the  mo.st  rec:ent  final 
FAR.S  data  will  ensure  that  the  mo.st 
accurate  fatality  numbers  are  used  to 
determine  cxich  .State’s  compliance  with 
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(K-nyed  from  a  cmisns  of  fatal  traffic 
rrashus  nothin  the  50  Stales,  the  District 
of  (.olumh.a,  and  I>norto  Rico.  M)  rars 
(l.ilci  on  fatal  motor  vohicj,;  cras)i(;s  arc 
galhonul  from  the  Slates’  own 
oocnments  and  coded  into  PARS 

kapIJ*'!  "  standards.  Pinal 

ARS  data  jirovide  the  most 

ooinprehensive  and  (fnalilv-conlrolled 

NinSA  will  use  PHWA  motorcycle 
legislration  data  because  it  contains 
lohahle  motorcycle  registration  data 
compiled  in  a  single  source  for  all  50 
Slates,  the  District  ofColiimhia.  and 
' ''‘•J’ln  Kic:o.  The  FI  IWA  reports  and 

Reiiuiring  a  whole  miinher  reduction 
(i.o...it  lea.st  a  1.0  reduction)  is 
jjonsis^^ 

of  f  1  dip'  ■'*  n  nuinher 

oi  1.  fahties  and  the  rate  of  motor  vehicle 

State.  1  he  agency  believes  that  such  a 
H.dnction  remains  meaningful  when 
viewed  111  light  of  the  increase  in 
motorcycle  use  and  registrations  in 
recent  years. 

r>  iiiul 

m  rlo  Rico  cox-er  only  fatal  crashes.  No  , 
.itonal  data  system  ciirrenlly  exists  , 

Ill;*!  covers  both  ciushes  resulting  in 

"'im-ies  and  crashes  involving  jinipmtv 
(  mnage.  Accordingly.  N1 ITSA  will  rely  , 
(.1  nsli  data  provided  by  each  Stale  for  1 
tile  erash-related  jiortion  of  this 
erilerion.  .f] 


4.  Imji.iired  Drix’ing  Frogram 
To  (pialify  for  a  grant  ha.sed  on  this 

yntenon.  map-21  recpiires  that  a  State 

”11  statewide  program  to 
lediice  impaired  driving,  including 
.spnmfic  measures  to  reduce  impaired 
inotori.ycle  operation.”  f2'l  IJ  S 

lo  satisfy  this  t.riterion.  the  IPR 

ryciuiresthat  a  State  have  an  impaired 
ruing  piogiam  that,  at  a  minimum 

tlm  SPUe"  and  prioritize 

PH.  State  s  impaired  driving  and 

Prolilom 

aii-as.  and  includes  .sjiecific 

nmnitermeasures  to  reduce  impaiied 

motorcycle  operation  with  strategies 
dosigned  to  reach  motorists  in  those 

jnri.sdictions  where  the  incidence  of 

iiiyaireil  iiKitiin.-ycle  crashes  is  highest 

it  I  is  P"ip««ns 

•1,11'""’  "'ill  refer  to 

a  (  ohol-or  drug-impaired  as  defined  hv 

State  law.  provided  that  the  Stale’s  leeal 

;;ni.urment  lovel  does  not  exceed  .Oh'’ 

NHT.SA  recognizes  that  the  definition 
of  imjiairment  differs  from  Slate  to 


.  :''‘V'‘V''"”F‘*'''‘’'l‘i'’ivingcurrenllv 

liiU  include  at  most  a  .08  RAC  limit.  ‘ 

:  tlm  differences  among  the 

itsdn'  '  V  f  '-'''(-I’  State  to  use 
Its  d(.finition  of  impairmenl  for  the 

lln-s  criterion,  provided  that 
11.  State  maintains  at  mo.st  a  .08  BAC 

(I  1 "  '*"I>l<mienl  a  inogram 

to  leduce  imjiaired  driving,  a  Slate 
would  u.se  Its  own  data  to  perform 
piohlem  identification  and 
prioritization  to  reduce  iinjiaired 
nnving  and  imjiaired  motorcycle 

Ni  nSA  considers  a  Stale’s  jirogram 
.It  iiH.bides  sjiecific  eounterineasures 
to  reduce  imjiaired  motorcycle 

.  (.hinot,m,st,s  ni  tho.se  juri.sdictio^^ 

u  he^re  the  incidence  of  motorcycle 
ora.shes  inyolving  an  imjiaired  ojieralor 

•le  of  counties 

r  JHilitical  .sulidivi.sions  in  the  State 
wi  1  the  highest  numliers  of  inolorcycle 
•  .  shes  involving  an  imjiaired  ojieralor). 
to  Ik.  (.(insistent  with  the  MA1’-21 
'•ybuirement  that  the  imjiaired  driving 
jiiogram  under  this  criterion  he  ^ 
mijilemented  .statewide.  For  the 
piirjio.ses  of  this  criterion,  maioritv 
iiKians  greater  than  50  jiercenl.  Pinallv 
’  .IS  identifiefl  in  MAP-21,  the  11<’R 

r(Hjuires  that  a  State’s  imjiaired  (lrivin<> 
program  include  sjiecific 
(.•omitermeasures  to  re, luce  imjiaired 
motoK.ycIo  ojieralion.  (2.5  (,’1."R 
'•  1200.25(h)(l)(ii)) 

p.  Kijduction  of  Patalilies  and  Accidents 
Involving  Imjiaired  Motorcyclists 

T  o  (juabfy  for  a  grant  based  on  this  I 
oriKirion.  MAP-21  requires  that  a  Slate  ' 
must  (ixjierience  “a  reduction  for  the 

priKKK.ngcahimlaryciarinthenuinlKir  i 

oI  f.  tabties  and  the  rate  of  rejiorted 

(-ra-shesinv, living  alcohol-imjiaire, I  (ir  i 

di  ugumjiaired  motorcycle  ojierators 
(oxjiressed  as  a  function  of  10,000 
motorcycle  regi.sf rations).”  (25  IJ  S  P  ' 

40.'i(f)(.5)(E))  >■' 

I  o  satisfy  this  criterion,  the  IPR  (i 

re(juires  that,  lia.sed  on  final  PARS  data,  ^ 
irie-iJi  '  nxpnrience  a  reduction  of 

;'«''icsl(m,nnthenumli(>r,iffalaliti,.s  ,, 

involving  alcohol-inijiaired  or  drug-  ,  ( 

''”J^;'"’<>‘*'»»F*iFV(:le,iji,,ralorsforthe  m 

inns  nicent  calendar  year  for  which  f, 

linal  I<ARS  data  is  available,  as 
comjiared  to  the  final  PARS  data  for  the  H- 
..lieiidar  year  imniediatelv  jirior  to  that  U 

(yii ,  and  based  on  Stale  crash  data  St 

(ixjires.sed  as  a  function  of  10,000  ,  ri 

motorcycle  registrations  (using  PHWA  St 

*""S  ‘^^piinmice  at  least  a  whole  ’ 

r(Klu(;lion(i.e..  at  lea.st  a  1.0  Z 

iiidnetion)  in  the  rale  of  rejiorted  c-  'il 

a-aslKis  involving  alcohoI-inijiaired  and  nn 


(jrug-imjiaired  motorcycle  ojierators  in 
-  most  recent  calendar  year  for  which 
n.il  State  cra.sh  data  is  available,  but 
-  ''''.*‘'';"<>l<lii'’llinn  two  ,:aleu,lar  years 

pi  lor  to  the  apjilicalion  due  date  as 

^'""ipiinKl  to  the  calendar  year  '  ‘ 

'•'<<dilms  and  cra.shes  involvini, 
'"‘•Finwcles.  the  IPR  does  not  use  the 
toll!  ■pr.uwiii.g 

r  cl ;  c"  iinve 

"■  “ulK  ,i  " '"'  n,”  '’'""'”''"8  vaar 

'"‘'""'■"I  the  grant  a|)|>iicalioii. 

I  Idwever.  in  order  to  have  the  most 
KH.enI  data  available,  the  IPR  recniires 

‘"Pli-i’  fills 

(  iitciion  using  the  most  recently 

'  .  a.  Using  II, „  final  Kars  <|a,a  R||WA 

’  iiiotor(;ycle  registration  data  and  State 
;;7«JY'^da.Nfn'.SA  will  (:al(;ulate  the' 

A.s  with  the  imjiaired  driving  jirogram 
“inijiaired”  refers  totilcohol- 
mjiaiied  or  drug-unjiaired  as  defined  liv 
S  at(,  law,  jirovided  that  the  Stale’s  legal 
.iliolKil  imjiairment  level  does  not 
(ixceed  .08  BAC. 

The  u.se  of  PARS  data,  FHWA 
m()tor(:vcle  registration  data,  and  Slate 
;-nish  data  under  this  criterion  mirror' 
the  use  of  the.se  data  under  the 
mduclion  of  fatalities  and  craslu.s 
involving  motorcycles,  as  de.scribed 
,  .ilioye,  ami  the  rationale  is  the  .same. 
Additionally,  the  u.se  of  PARS  data  for 
his  criterion  will  be  jiarlicularly  helpful 

iKicaicse  one  ofthe  limitations  of  the 
.S  ate  crash  data  files  is  unknown 
.1  coho  iKse.  In  order  lo  calculate 

.S  ale  NHTSA  ^  involvement  fora 
m  *  ;;  n.ses  a  .statistical  model 

I  7  characteristics  to  imjiute 

alcohol  involvement  in  fatal  cra.she.s 

.vW,;lc<,fi„|  1,11,, 

h.  Use  of  Pees  Collected  Prom 
Motorcyclists  for  Motorcycle  Programs 

I  o  qualify  for  a  grant  ha.sed  on  this 
criterion  map-21  requires  that  “all  f.^es 
collected  by  the  .State  from 
motorcyclists  for  the  purjio.ses  of 
hmding  motorcycle  training  and  .safety 
P*’nH>:am.swillheu.sed  for  inotorcy,  fi/ 
hainuig  and  safety  jirograins.”  (25 
U.S.f,.  4()5(f)(5)(p))  Under  the  IPR.  a 
Stale  may  qualify  for  a  grant  under  this 
^  iteiion  a.s  a  “Law  State”  ora  “Data 

nuir  ^^'\^'T^.'^^^""’^'’(i)(l))Forthe 

pmjio.ses  of  this  criterion,  a  Law  State 

means  a  .State  that  has  a  .statute  or 
nigulation  requiring  that  all  fees 
collected  by  the  State  from 

motorcyclists  for  the  jnirj)o.s(xs  of 


A '  ^  '1:  -  '/  -  . 
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funding  inoforcyele  training  and  safety 
programs  are  to  he  used  for  motorcycle 
training  and  safety  ])rograms.  For  the 
|)nr])oses  of  this  criterion,  a  Ilata  .State 
means  a  .State  that  does  not  have  sncli 
a  statute  or  regulation,  l)nt  in  practice 
uses  all  fees  collected  hy  the  .State  from 
motorcyclists  for  the  purpose  of  funding 
motorcycle  training  and  safety 
programs.  'I’he  IFR  ])ermits  a  .State  to 
(|nalify  under  this  criterion  as  either  a 
haw  .State  or  a  Data  .State  to  provide 
tlexihility  to  .States,  and  is  consi.stent 
with  the  MAF-21  language  nujniring 
that  all  fees  collected  hy  a  .State  from 
motorcyidists  for  the  inirpo.ses  of 
funding  motorcycle  training  and  .safety 
programs  he  used  for  motorcycle 
training  and  safety  programs. 

To  (pialify  for  a  grant  under  this 
criterion  as  a  I^aw  .State,  the  IFR  recpiires 
that  a  .State  have  in  jilace  the  statute  or 
regulation  as  described  above.  (23  CFR 
12()().2.5(j)(l)(i))  The  State  statute  or 
regulation  must  jjrovide  that  all  fees 
collected  hy  the  .State  from 
motorcyclists  for  the  ])nrposes  of 
funding  motorcycle  training  and  .safety 
programs  are  to  he  used  for  motorcycle 
training  and  safety  j)rograms.  Id.  In 
addition,  the  current  .State  fiscal  vear 
law  (or  j)receding  .State  fiscal  year  law, 
if  the  .State  has  not  enacted  a  law  at  the 
time  of  the  .State’s  ap])lication) 
api)roj)riating  all  such  fees  to 
motorcycle  training  and  safety  programs 
must  reflect  that  all  such  fees  are 
aj)propriated  to  motorcycle  training  and 
.safetv  jirograms.  (23  (IFR 
120().2.5(j)(2)(i)) 

To  (jualify  for  a  grant  under  this 
criterion  as  a  Data  State,  the  IFR 
recpiires  that  a  .State  demon.strate  that 
revenues  collected  for  the  purjioses  of 
funding  nuhorcycle  training  and  .safety 
jirograms  are  j)laced  into  a  distinct 
account  and  exjiended  only  for 
motorcycle  training  and  safety 
jjrograms.  (23  CFR  12()().25(j)(l)(ii)) 

.State  data  and/or  documentation  from 
official  records  from  the  previous  .State 
fiscal  year  must  show  that  all  fees 
collected  hy  the  .State  from 
motorcyclists  for  the  purjio.ses  of 
funding  motorciycle  training  and  safety 
])rograms  were,  in  fac:t,  used  for 
motorcycle  training  and  safety 
jirograms.  (23  CFR  12()().2.5(j)(2)(ii)) 

.Suc:h  data  and/or  docaimentation  must 
show  that  revenues  ciollected  for  the 
purpo.ses  of  funding  motorcyede  training 
and  safety  ])rograms  were  placed  into  a 
distilled  ac;c:c)unt  and  expended  only  for 
motorc:ycle  training  and  safety 
programs. 

7.  Usf^s  of  Grant  Funds.  MAR-21 
speedfies  with  |)articularity  how  .States 
may  use  motorc:yc;Ii.st  safety  grant  funds. 


'fhe  IFR  adopts  this  language  without 
cdiange.  (23  CFR  1200.25(1)) 

G.  Stata  Gradnatad  Drivai  Licensing 
Grant  (ff  1200.26} 

In  general,  a  graduated  driver’s 
lic:ensing  system  consists  of  a  multi- 
stagecl  ])roc:ess  for  issuing  driver’s 
lic:enses  to  young,  novice  drivers  to 
ensure  that  they  gain  valuable  driving 
exjierience  under  controlled 
c;irc:umstanc:es  and  demon.strate 
resjionsihle  driving  behavior  and 
l)rofic:ienc:y.  Under  a  previous  NH'I’.SA 
authorization  (TKA-21),  Congre.ss 
provided  for  the  adojition  of  a  CDL 
sy.stem  as  one  means  that  States  cxmlcl 
use  to  satisfy  the  recpiirements  for  an 
alcohol-impaired  driving  prevention 
program  incientive  grant,  (formerly 
c:oclifiecl  at  23  U..S.C.  410)  The  agency 
issued  a  rule  implementing  those  CDL 
provisions.  In  2005,  .Seedion  2007  of 
SAFETEA-LU  eliminated  the  CDL 
option. 

MAR-21  reintroclucHis  an  incentive 
grant  for  .States  to  adopt  and  implement 
CDl.  laws,  'file  minimum  cpialific:ation 
criteria  set  forth  for  the  (iDl.  grant  hv 
MA1’-21  are  presc:ri|)tive:  few  potential 
applic:ants  currently  meet  all  of  the; 
minimum  cpialific:ation  caiteria 
prescaihed  liy  MAR-21.  Beyond  the 
minimum  cpialificatiou  caiteria,  MAR- 
21  provides  cli.scTcdion  to  the  agenc:y  to 
e.stahlish  additional  recpiirements.  This 
IFR  establishes  minimum  cjualificaition 
caiteria  for  the  CDL  Incentive  (frant. 

MAR-21  recpiires  NIIT.SA  to  seek 
public  ciomment  on  how  to  implement 
the  minimum  cpialificaition  criteria  for 
the  CiDL  program.  Acc;orclinglv,  on 
Oedoher  5.  2012,  NHT.SA  puhiisheci  an 
NRRM  in  the  Federal  Register  seeking 
public  ciomment.  77  FR  00950  (Ocd.  5, 
2012).  'fhe  agency  rec:eived  comments 
from  the  Covernors  Highway  .Safety 
Association  (CH.SA),  the  Insurance 
Institute  for  Highway  .Safety  (IIH.S),  the 
National  Transportation  Safety  Board 
(NT.SB),  and  from  other  entities  as 
follows:  four  from  .States,  seven  from 
interest  grou])s  and  safety  organizations, 
three  from  insurance  c;om})anie.s,  and 
four  from  private  c:itizens.  Commenters 
generally  exjiressed  sujijiort  for  the  CDL 
.State  incentive  grant  and  provided 
s])ec:ific  feeclhac;k  on  j)artic;ular  aspec:ts 
of  the  minimum  recpiirements.  'I’he  IFR 
addres.ses  these  ciomments  under  the 
relevant  headings  below. 

1.  Minimum  Qualification  Criteria 

'I’o  cpialifv  for  a  (iDL  Inc.entive  Crant, 
the  IFR  reejuires  a  .State  to  submit  an 
apj)lic:ation  and  certain  documentation 
clemon.strating  compliance  with  the 
minimum  (pialific;atic)n  criteria 
spec:ific:ally  e.stahlished  by  MAR-21  and 


with  ciertain  other  reejuirements.  (23 
(T’R  1 2()0.2()(c)(l ))  3’c)  rec:eive  a  grant. 
MAR-21  recpiires  a  .State’s  graduated 
driver’s  licensing  law  to  inc:hicle  a 
learner’s  i)ermit  stage  and  an 
intermediate  stage  meeting  the 
minimum  recpiirements  set  forth  below. 

2.  Learner’s  Rermit  .Stage 

MAR-21  recpiires  that  young,  novicie 
drivers  c:omj)lete  a  CDL  program  prior  to 
rec:eiving  an  “unrestric;tecl  driver’s 
lic:ense”.  Although  MAR-21  u.ses  the 
phra.se  '‘unrestricted  driver’s  lic:ense,” 
NHT.SA  has  elec:tecl  not  to  u.se  that 
terminology  in  the  IFR.  Driver’s  licenses 
commonly  c:ontain  restriedions,  such  as 
recpiirements  that  the  driver  wear 
c;orrec:tive  lenses  while  operating  the 
motor  vehicile.  In  order  to  avoid 
c:onfusicm.  the  IFR  usc^s  and  defines 
“full  driver’s  lic:ense”  to  mean  a  license 
to  operate  a  jiassenger  motor  vehicle  on 
public  roads  at  all  times.  Therefore,  the 
learner’s  permits  and  intermediate  stage 
lic.enses  recpiired  under  this  jirogram  are 
not  considered  full  driver’s  licen.ses, 
and  neither  are  restricted  licenses  (such 
as  those  jiermitting  operation  of  a  motor 
vehicle  for  limited  purposes,  and 
therefore  not  allowing  operation  of  a 
passenger  motor  vehic;le  at  all  times). 

The  IFR  recpiires  that  a  .State’s  CDL 
.system  begin  with  a  learner’s  permit 
.stage  that  applies  to  any  nc)vic:e  driver 
who  is  younger  than  21  years  of  age 
prior  to  the  rec:eipt  hy  such  driver  from 
the  .State  of  any  other  i)ermit  or  lii:en.se 
to  operate  a  motor  vehic:le.  (23  (iFR 
12()().26(c:)(2)(i)(A))  To  rei:eive  a  grant,  a 
.State  may  not  issue  any  other  motor 
vehicle  permit  or  lic:en.se  (inc;lucling  a 
motorcyc:le  permit  or  license),  to  a 
young,  novice  driver  until  he  or  she 
ciompletes  a  CDL  program.  Beciause  the 
IFR  defines  a  novic:e  driver  as  a  driver 
who  has  not  been  issued  an 
intermediate  liciense  or  full  driver’s 
liciense  hy  any  .State  (23  CFR 
12()().2()(h)).  the  CDL  recpiirements  stop 
short  of  c:overing  drivers  who  have  been 
issued  sucih  a  lic;en.se  in  another  .State 
hut  later  become  residents  of  a  .State 
with  a  CDL  recpiirement.  However, 
NHT.SA  enciourages  .States  to  integrate 
new  residents  who  pos.sess  intermediate 
lic:ense.s  into  their  CDL  programs. 
Drivers  younger  than  21  years  of  age 
who  posse.ss  only  a  learner’s  ])ermit 
from  another  .State  are  still  c;cmsidered 
novic.e  drivers  under  the  IFR  and  must 
satisfy  all  minimum  reejuirements  of  the 
a])])lic:ahle  stages. 

MAR-21  cireates  limited  exc:ej)tion.s 
for  .States  that  enacted  a  law  ju  ior  to 
january  1. 2011,  establishing  either  of 
the  following  two  c:la.sses  of  jiermit  or 
lic;en.se:  a  permit  or  licen.se  that  allows 
drivers  younger  than  18  years  of  age  to 
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oj)erate  a  motor  vehicle  in  connection 
with  work  perlbnned  on.  or  the 
operation  of,  a  farm  owned  hy  family 
memh(!rs  who  are  directly  related;  or  a 
permit  or  liccmse  that  is  i.ssned  because 
(lemonstrahle  hardship  would  result 
from  its  denial  to  the  licen.see  or 
a|)|)licant.  For  the  second  cla.ss  of  pcainit 
or  liccmse,  the  II"’R  clarituis  that  a 
demonstration  of  uniciue,  individnalizeil 
hardshi))  is  recininul.  Although  a  driver 
may  possess  one  ofthe.se  clas.ses  of 
permits  or  licenses,  the  IFR  does  not 
permit  States  to  provide  them  any  other 
])ermit.  lii:ense  or  endorsement  until 
they  complete  the  (IDL  process  if  they 
are  vounger  than  21  vears  {)f  age.  (23 
CFR  12()().2n(c){4)] 

Similar  to  the  Section  410  (iDl, 
regulations,  the  IFR  recpiires  that  the 
learner's  permit  stage  commence  only 
after  an  applicant  pas.ses  vision  and 
knowledge  tests,  including  tests  about 
the  rules  of  tlm  road,  signs,  and  signals. 
(23  CFR  12()().2(»(c)(2)(i)(H))  This 
ensures  that  novice  drivers  have  a  basic 
level  of  comjjetency  regarding  the  rules 
and  recpiirements  of  driving  before 
being  permitted  to  operate  a  motor 
vehic;h!  on  ])nl)lic  roadways.  As  retpiired 
by  MAF-21,  the  learner’s  ])ermit  .stage 
must  he  at  least  six  months  in  duration, 
and  it  akso  may  not  expire  until  the 
driven'  reacluis  at  Unist  Iti  yinirs  of  age. 

(23  CFR  12lK).20(c)(2)(i)((;)) 

MAl^-21  allows  the;  agemey  discretion 
to  ])rescril)(!  additional  recjuirements  on 
a  learner's  permit  holder,  and  it 
identifies  three  ])otential  r(!(]uirements 
for  the  agency's  consideration:  (1) 
Accompaniment  and  supervision  hy  a 
licensed  driver  who  is  at  least  21  years 
of  age  at  all  times  while  the  learner’s 
permit  holder  is  o])erating  a  motor 
vehicle.  (2)  receipt  hy  the  permit  holder 
of  at  least  40  hours  of  l)ehind-th(;-wheel 
training  with  a  licensed  driver  who  is  at 
least  21  years  of  age.  and  (3)  completion 
by  the  permit  holder  of  a  driver 
(xlucation  or  training  course.  The 
Dinictor  of  the  West  Virginia  (Governor’s 
Highway  Safety  Program  (CGHSP) 
submitted  a  comment  sujjjjorting 
im])lementation  of  the  first  nujuirement. 
and  (GHSA  recommended  that  the 
supervising  adidt  he  recpiired  to  possess 
a  valid  driver’s  license.  In  nxsponse  to 
the.se  comments,  NHTSA  has  adopted 
the  recommended  recpiirement  and  has 
(Uifined  “licen.sed  driver”  to  he  "a  driver 
who  possess  a  valid  full  driver’s 
licen.se.”  (23  CFR  1 20().2(i(l)). 
12()().2(i(c)(2)(i)(D)(l)) 

Comments  regarding  a  hehind-the- 
wheel  training  reciuirement  were  more 
varied.  CHSA  questioned  whether  there 
is  definitive  research  on  the  amount  of 
supervised  driving  time  that  is  effective 
for  reducing  accidents  and  fatalities. 


and  sngge.sted  that  a  siqjervised  driving 
re(]uir(!ment  would  he  ‘‘ijnanature.”  In 
contrast,  several  other  commentens 
expr(!s.sed  strong  support  for  minimum 
nuiuiremeiits  for  t)(;hiud-the-wheel 
training.  Nationwide  Insurance, 

Allstate,  and  Advocates  for  Highway 
and  Auto  Safety  expni.ssed  su])port  for 
at  least  thirty  hours  of  minimum 
l)ehind-the-wh(!el  training.  IlHS. 
CGousumers  Union,  and  the  (GHSP 
sujjported  a  minimum  re(|uiremeut  of 
fortv  hours,  and  State  Farm  su|)port(!d  a 
minimum  rcHpiirenumt  of  fifty  hours. 

The  IFR  adopts  the  reciuirement  for  40 
hours  of  hehind-the-wheel  training, 
consi.stent  with  the  comments  and  with 
the  MAP-21  suggested  approach.  (23 
CFR  12()().20(c)(2)(i)(D)(2)) 

(GHSA  asked  whether  hehind-the- 
whetd  driver  training  would  he 
provided  hy  public  or  j)rivate  ])roviders, 
or  whetluir  it  called  for  su|)ervised 
hehind-the-wheel  driving.  One 
individual  commenter  notcid  that  .some 
])eople,  such  as  young  drivers  with 
single  parents,  mav  he  unahle  to  .satisfv 
a  siqjervised  driving  r(!quirement.  The 
IFR  recpiires  “40  hours  of  hehind-the- 
wheel  training  with  a  licensed  driver 
who  is  at  least  21  years  of  age.”  It  does 
not  s])ecify  that  the  training  he;  jirovided 
hy  a  puhlic.  or  juivate  organization;  such 
training  mav  he  luovided  hv  anvone 
who  posses.ses  a  valid  unrestricted 
driver’s  license  and  is  at  least  21  vears 
of  age.  including  individuals  or 
professional  driving  instructors.  The  IFR 
recpiirements  jirovide  significant 
Ilexihility,  and  the  agency  does  not 
believe  tliat  they  will  result  iu  iiudue 
burden. 

NHTSA  received  numerous  comments 
regarding  the  value  or  hurdeu  of 
imjjosing  a  driver  education  or  training 
course  recjuiremeut  on  learner’s  ])ermit 
holders.  (GHSA  stated  that  there  is 
mixed  evidence  regarding  the 
effectiveness  of  driver  training  courses, 
which  also  tend  to  he  expensive  for 
States  to  jirovide.  IlHS  and  State  Farm 
expres.sed  concern  about  studies 
showing  either  little  effec:tiveness  or 
increased  c;rash  risk  resulting  from 
driver  training  courses.  West  Virginia 
noted  that,  as  a  rural  State,  it  has  many 
areas  where  neither  schools  nor  private 
companies  offer  driver  training,  creating 
a  burden  on  novice  drivers  without 
ac;cess  to  tho.se  courses.  In  contrast, 

AAA  recommended  that  NHTSA 
include  a  basic  driver  education  cour.se 
reipiirement.  The  State  of  New  York 
Department  of  Motor  Vehicles  (New 
York  DMV)  asked  NHTSA  to  provide 
guidance  on  what  would  (pialify  as  a 
“driver  training  course”  under  the 
regulations,  while  both  AAA  and  the 
NTSH  suggested  that  NHTSA  should 


base  any  such  guidance  on  the  Novice 
Teen  Driver  Education  and  Training 
Administrative  Standards. 

Integrating  driver  education  more 
thoroughly  with  (GDI,  systems, 
.strengthening  driver  testing,  involving 
jiarents  in  the  driver  education  process 
and  pre|)aring  them  to  manage  risks  for 
their  new  driver,  and  extending  the 
duration  of  young  driver  training  may 
have  significant  safety  benefits.  Driver 
education  is  a  key  part  of  the 
comprehensive  aiiproach  needed  to 
reduce  tragic  young  driver  crashes. 
NHTSA  further  believes  that  re(|uiring 
driver  education  is  not  overly 
burdensome,  and  States  can  choo.se  to 
inqilement  the  reipiirement  so  as  to  best 
manage  the  as.sociated  costs.  The  IFR 
adopts  the  driver  education  or  training 
course  requirement  and  adds  the 
reipiirement  that  the  cour.se  attended  by 
the  permit  holder  be  certified  bv  the 
State.  (23  CFR  12()().2(i(c)(2)(i)(D)(.:/)) 
NHTSA  strongly  encourages  States  to 
consider  establishing  driver  training 
curriculum  standards  based  on  the 
national  standards  recommended  in  the 
Driver  Education  Working  CGrouj) 

(Novice  Teen  Driver  Educotion  and 
Tr(nnin}>  A dininistrative  Standards. 
Report  from  Natiomd  (Conference  on 
Driver  Education.  NHTSA.  October 
2()(H)). 

Finally,  consistent  with  the 
reipiirements  under  the  regulations  for 
the  jiredecessor  (GDL  program,  the  IFR 
recpiires  a  learner’s  permit  holder  to 
pass  a  driving  skills  test  prior  to 
emtering  the  intermediate  stage  or  being 
is.sued  another  ])ermit.  license  or 
endorsement.  (23  CFR 
12()().2()(c)(2)(i)(D)(4))  This  recpiirement 
ensures  that  all  novice  drivers  who 
emter  the  learner’s  iiermit  stage  will  be 
evaluated  by  the  State  prior  to  being 
permitted  to  drive  unsupervised. 

3.  Intermediate  Stage 

Under  MAP-21,  the  State  mu.st 
recpiire  that  all  drivers  who  complete 
the  learner’s  permit  stage  and  are 
younger  than  18  years  of  age  enter  an 
intermediate  stage  that  commences 
immediately  upon  the  exjiiration  of  the 
learner’s  jjermit  stage.  The  intermediate 
.stage  must  be  in  effect  for  a  jieriod  of  at 
least  six  months,  but  may  not  expire 
until  the  driver  reaches  at  lea.st  18  vears 
of  age.  The  IFR  inqilements  these 
recpiirements.  (23  CFR 
12()0.2()(c:)(2)(ii)(A)-(C))  The  New  York 
DMV  noted  that  it  issues  adult  lit:en.ses 
to  young  drivers  who  turn  18  years  old 
regardless  of  how  long  they  have  had 
their  intermediate  license,  linder  MAP- 
21 ,  however,  this  sy.stem  would  not 
meet  the  minimum  recpiirements.  While 
the  intermediate  stage  may  not  expire 
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jirior  to  the  driver  turning  18  years  of 
age,  tlie  intermediate  .stage  imi.st  also 
la.st  a  minimum  of  six  months  in 
duration. 

The  New  York  DMV  also  recjue.sted 
that  NllTSA  include  an  exemption  such 
that  novice  drivers  who  receive  driver 
education  or  training  may  receive  an 
unrestricted  driver’s  license  ])rior  to 
reaching  18  years  of  age.  I’lie  State 
exj)ressed  concern  that,  without  such  an 
exem])tion,  there  would  he  no  incumtive 
for  .school  districts  or  parents  to 
provide,  or  young  drivers  to  take,  driver 
educ:ation.  The  State  suggests  that  this 
could  result  in  the  loss  of  employment 
and  husiness  for  numerous  traffic  safety 
instructors  and  driving  .schof)ls.  As  a 
result.  New  York  DMV  requested  either 
the  exemption  or  an  analvsis  under  the 
Regulatory  Flexihility  Act  of  1980 
(“RFA”)  to  minimize  or  analyze  the 
potential  effects  on  small  husines.ses 
and  small  governmental  jurisdictions. 

MAF-21  does  not  ])rovide  the 
authority  fur  the  exemption  New  York 
DMV  recjuests.  The  statute  explicitly 
recjuires  that  the  intermediate  .stage  last 
until  the  driver  reacluis  18  years  of  age. 
Furthermore,  NHTSA  does  not  hidieve 
that  there  will  he  any  adver.se  impact  on 
driver  education  husine.sses  or 
instructors,  and  thendore  no  analvsis  is 
recjuinid  under  the  RFA.  First,  these 
nigidations  recpiire  that  all  learner’s 
permit  holders  com])lete  a  driver 
(ulucation  or  training  course  in  order  to 
receive  an  intermediate  t)r  unrestricted 
driver’s  license.  Second,  no  RFA 
analysis  is  recpured  hecau.se  the.se 
regulations  do  not  affirmatively 
mandate  anything  that  would  have  a 
direct  impact  on  .small  husine.sses. 
Rather,  MAP-21  and  this  IFR  create  an 
incentive  grant  program  for  States  that 
elect  to  comply;  States  are  free  to 
structure  their  driver’s  licensing  systems 
and  associated  training  as  they  see  fit. 

MAP-21  requires  that  a  State’s 
intermediate  stage  “restricts  driving  at 
night,”  hut  leaves  the  details  of  that 
recpunnnent  to  the  di.scretion  of  the 
agency.  NHTSA  received  numerous 
comments  on  how  best  to  address  the 
mo.st  dangerous  driving  hours  for 
novices.  Comments  generally  assumed 
that  the  mo.st  effective  re.striction  woidd 
he  to  require  that  the  driver  he 
accom})anied  and  su])ervi.sed  hy  a 
licensed  driver  who  is  at  least  21  vears 
of  age  during  some  ])eriod  of  the  night. 
The  NT.SB  projjosed  that  the  restriction 
l)eriod  start  no  later  than  midnight. 
ilHS,  the  National  Safetv  Council. 
Nationwide  Insurance,  State  Farm. 
Alkstate,  Consumers  Union,  AAA,  and 
Advocates  for  Highway  and  Auto  Safety 
pro])osed  that  the  mandatory  driving 
restrictions  begin  at  10  j).m.,  with  manv 


proposing  that  they  end  at  5  a.m.  In 
addition,  mo.st  of  those  commenters 
emi)ha.sized  that  there  should  he  no 
exceptions  other  than  for  emergencies. 
The  New  York  DMV  and  an  imlividual 
commenter  allowed  for  exceptions, 
including  for  driving  related  to  work 
and  education.  Finally,  AAA  propo.sed 
that  the  nxstrictions  last  for  at  least  the 
first  six  months  of  independent  driving. 

NHTSA  agretis  that  the  ])roper 
re.striction  for  nighttime  driving  is  to 
re(|uire  accomj)animent  and  supervision 
of  the  intermediate  license  holder  by  a 
lic(;n.sed  driver  who  is  at  least  21  vears 
of  age.  NHTSA  also  agrees  that  a  10  p.m. 
through  5  a.m.  restriction  would 
effectively  cover  the  time  period  when 
intermediate  drivers  are  iuost  at  risk, 
and  the  IFR  imjjoses  this  reqiurement. 
While  the  IFR  j)rovide.s  for  exceptions  in 
tin;  case  of  emergency,  it  does  not 
permit  other  exceptions  during  the 
restrict(Kl  driving  hours.  (23  CFR 
12()().2(i(c)(2)(ii)(D))  Such  exceptions 
may  he  difficult  to  enforce  and  could 
undermine  the  safetv  goals  of  the 
re.striction. 

This  IFR  akso  ado])t.s  the  nujuirement 
that,  during  the  intermediate  stage, 
drivers  must  he  ])rohihited  from 
oi)(!rating  a  motor  vehicle  with  more 
than  one  non-familial  passimger 
younger  than  21  years  of  age  unle.ss  a 
licensed  driver  who  is  at  least  21  years 
of  age  is  in  the  motor  vehicle.  (23  CFR 
12()0.2(i(c)(2)(ii)(F))  This  restriction  is 
sjiecifically  mandated  hv  MAP-21,  and 
the  National  School  Transportation 
As.sociation  commented  in  .sn|)port  of 
this  re(|uirement. 

4.  Additional  Reciuirements 

MAP-21  requires  that,  during  both 
the  learner’s  permit  and  intermediate 
stages,  the  driver  mu.st  be  prohibited 
from  using  a  cellular  tele])hone  or  any 
connnunit:ations  device  while  driving 
except  in  case  of  an  emergency.  The  IFR 
includes  this  requirement  and  specifies 
that  this  jjrohihition  he  enforced  as  a 
primary  offense.  (23  CFR 
1 2()().2()(c)(2)(iii)(A))  The  IFR  also 
im])o.ses  a  requirement  that,  during  both 
the  learner’s  ])ermit  and  intermediate 
stages,  the  driver  mu.st  remain 
conviction-fre(!  fora  j)eriod  of  not  less 
than  six  consecutive  months 
immediatelv  prior  to  the  expiration  of 
the  current  stage.  (23  CFR 
1 2()0.2(i(c)(3)(iii)(B))  To  remain 
“conviction-free,”  a  driver  cannot  he 
convicted  of  any  offense  under  State  or 
local  law  relating  to  the  use  or  operation 
of  a  motor  vehicle.  The  definition 
provides  examples  of  driving-related 
offenses.  (23  CFR  1200.28(1)))  With  this 
recjuirement,  any  conviction  related  to 
the  use  or  operation  of  a  motor  vehicle 


would  result  in  "resetting  the  clock”  for 
the  driver’s  current  stage. 

'I’he  IFR  establishes  a  re(]uirement  for 
license  distinguishahility  similar  to  the 
one  in  the  regulations  for  the 
|)redecessor  CiDL  jn'ogram.  Sj)ecifically, 
it  recpiires  that  the  State’s  learner’s 
permit,  intermediate  license,  and  full 
driver’s  license  he  distinguishable  from 
each  other.  I’his  is  neces.sary  to  ensure 
that  law  enforcement  officers  are 
informed  about  the  pro])er  driving 
restrictions  that  a])ply  to  the  driver 
during  a  traffic  stop.  The  IP’R  also 
clarifies  the  documentation  grant 
applicants  are  recpured  to  sulnnit  in 
order  to  prove  license  di.stinguishahilitv. 
(23  CFR  12()().28(c)(3)) 

5.  Crant  Awards  and  U.se  of  Grant  Funds 

y\.s  required  hy  MAP-21,  NHTSA  will 
award  grants  to  States  that  meet  the 
qualification  criteria  on  the  basis  of  the 
a])portionment  formula  under  23  IJ.S.C. 
402  for  that  fiscal  vear.  (23  CkK 
1200. 28(d)(1))  Becau.se  it  is  po.ssihle  that 
few  States  will  cjualify  for  grants  during 
the  first  few  years  of  the  GDL  incentive 
grant  program,  the  IFR  imposes  a  cap  on 
awards  to  i)revent  any  States  from 
rec:eiving  an  unanticipated  and 
disjcroportionate  share  of  the  available 
grant  funds.  The  amount  of  a  grant 
award  may  not  exceed  10  percent  of  the 
total  amount  made  available  for  the 
grant  for  that  fiscal  vear.  (23  Ck'R 
1200.28(d)(2)) 

MAP-21  akso  specifies  the  permitted 
uses  of  grant  funds.  The  IFR  implements 
tho.se  limitations  and  clarifies  the 
permitted  uses  where  necessary.  At  least 
25  ])ercent  of  the  grant  funds  mu.st  he 
used  for  exj)en.se.s  connected  with  a 
compliant  GDL  law.  (23  CFR 
1200.28(e)(1))  If  a  State  has  received 
grant  funds  hut  later  falls  out  of 
compliance  with  the  minimum 
recjuirements  e.stahlished  hy  the  IFR.  the 
State  will  not  he  permitted  to  u.se  this 
portion  of  the  grant  funds.  No  more  than 
75  percent  of  the  grant  funds  may  he 
used  for  anv  eligible  project  under  23 
IJ.S.C.  402.  (23  CFR  1200.28(e)(2)) 

The  NT.SB  commented  that  NHT.SA 
should  include  an  evaluation  element  to 
the  grant  ])roc:e.ss  to  ensure  that  .States 
are  using  the  grants  effectivelv  to 
improve  their  CDL  i)rogram.s.  MAP-21 
does  not  ])rovide  for  ])erformance-ha.sed 
evaluation  recjuirements  as  a  condition 
of  receiving  grant  funds.  Therefore. 
NHT.SA  declines  to  im|)o.se  this 
additional  burden  on  the  States.  NHT.SA 
will  continue  to  conduct  and/or 
evaluate  new  research  regarding  the 
effectiveness  of  various  elements  of  GDL 
l)rograms. 
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IV.  Aclminislratiim  of  Highway  Salcly  paili. 
(iranls  (Sertion  402  and  40,4  (.ran.st  1 

NHTSA  has  administoml  tho  S(u:tion 
402  grant  program  in  aoc.onlanc.o  with 
imphnnonting  rognlatums 

CKR  parts  1200,  1205.  1200.  12.)0.  12.il 

and  1252  lor  many  yoars.  TIkiso  „ 

r(‘gnlations.  which  arc  anmndocl  hy 

to(hw’sa(;tion.i;ontaindotailod  Api 

orocodnros  governing  tho  HSl  and  t' 

administrathm  of  the  Section  402  grant 
program.  Today's  action  rescinds  pait 
1205  and  updates  and  incorporates  paits 
1200.  1250.  1251  and  1252  into  part 

1200  to  improve  clarity  and  cof 

organization.  (With  that  incorporation. 
parts  1 200.  1 250.  1251.  and  1 252  are 
rescinded.)  Many  of  the  older  provisions 
in  2'1  C:FR  Chapter  11  contain  outdated 
refenmces  to  the  FHWA  and  the  Animal 
Work  Plan  (AWP).  Since  NHTSA  in 

assumed  sole  resimnsihility  lor  tlie 
adnunistration  of  the 

program,  these  relerences  to  ^  w 

the  AWP  no  longer  apply,  and  today  s  m 

action  deletes  these  relerences.  A 

However.  NH  I'SA  and  FHWA  continue  t, 
to  work  closelv  to  coordinate  resiiective  t) 

State  highwav  safety  programs.  s 

Finallv.  as  discussed  in  more  detail  i, 

helow.  todav’s  action  amends  iiortions  j, 

of  iiart  1 2()()  to  clarify  existing  ( 

nuiuirements  and  to  jirovide  lor 
improved  acconntahility  ol  federal  i 

funds,  and  it  specilies  that  the  grant 
administration  jirovisions  apply  to  all 
22  H.S.C.  Chajiter  4  grants. 

A.  Ih^scission  and  Raorgani/-aiion 
Under  iirevions  authorizations,  the 
Highwav  Safety  Act  recpiired  the  agency 
to  determine,  through  a  rulemaking 
process,  those  programs  most 
effective”  in  reducing  crashes,  inpiries 
and  deaths.  Previously,  the  Act 
provided  that  only  those  iirograms 
established  under  the  rule  as  imist 
effective  in  reducing  "’'“L.., 

and  deaths  would  he  eligible  for  Federal 
financial  assistance  under  the  Section 
402  grant  program.  The  rule  identilyn  g 
those  “most  effective”  programs  xviis  sU 
forth  at  23  CFR  part  120.).  Hndei  MAI 
21 .  States  niav  use  grant  hinds  more 
hroadlv  in  acc.ordance  with  an  HSl 
approved  hv  the  agency.  Accordingly, 
tlm  agency  re.scinds  part  1205  as  it  no 
longer  ai)l)lies. 

'Hie  old  regulations  lor  the  Section 
402  program  are  contained  throughout 

Chapter  11  ofTitle  23.  CFR.  IhelfR 

reoianizes  jiarts  1250  and  1252,  which 
establish  the  agency’s  policies  tor 

determining  political  subdivision 

liarticipation  in  State  highway  salety 
programs  and  State  >iii*t(;hing  o 

planning  and  administration  (1  &A) 

c,osts.  respectively,  hy  moving  these 


parts  into  iwo  now  1“"^ 

1 200.  (Appendices  L  amt  1  )  suhna 

Manv  o\  the  inovisions  in  ^  1  l  1 

special  funding  conditions,  of  he  old  a  .  a  1 

regulations  (for  the  Section  402  4  a  g 

pnigram)  identify  statutory  ' 

nuiuirements  that  States  must  ‘■•‘»yim  c  ^  A^  ^ 
to  meet.  These  conditions  are  pait  ol  t  . 
eertifications  ami  assurances  m  ‘  ; 

Appendix  A  that  States  submit  as  pait  see 
of  the  HSP.  The  IFR  retains  the  non-  ym 

l^mv  provisions  regarding  dm  PJ. A  ncm 

c  osts  as  special  funding  c'-om htions  in  K  4 » 

renumbered  S 1200  13.  The  PR  alsm  d  R 

inoreasos  ll.o  Slalo  s  allnwanoo  Ini  I  KA  U 
onsls  from  1»  pomonl  >"  pp'' 

h.'ln  offset  the  additional  co.sts 
assoi-.iated  with  project-leved  reporting  mip 

>  and  oversight  of  Section  405  grant  cm 

funds.  In  addition,  as  more  .State  J 

highwav  safety  offices  transition  to  h^ 

implementing  e-grant  systems  to  ■>  j 

manage  their  highway  salety  ” 

the  increased  P8f  A  allowance  will  he  p  (p  • 
I  with  the  high  start-up  c-osts 

maintenance  costs.  (23  LV R  1  '  '  ^  j 

Appendix  F)  No  P& A  exists  nre  alio  cd 
^  fr!,m  .Section  405  grant 

the  IFR  also  adds  the  new  MAI  21 

statutorv  condition  that  States  may  not  di 
use  .Seciion  402  grant  hinds  lor  P> 

automated  traffic:  enforcement  systems. 

(23  CFR  1200.13) 

The  IFR  incorporates  ])ait  12.)1, 
which  describes  the  authority  and  P' 

functions  of  the  State  Highway  Sale  >  A 

Agenev.  into  §  1 200.4  under  suhpa  A  a 
of  iiart  1 200.  This  change  clai  ifies  the. 
role  of  the  State  Highway  Safely  Agency  a 
in  administering  the  grant 
under  Sections  402  and  405.  I  he  11  R  j 
ic:v  also  updates  these  provisions  to  im.liidc-  1 

■  critical  authorities  and  functions  related  I 

to  the  State  1  lighway  Salety  ^  , 

is  responsihilitv  to  provide  oversight  and 
management  of  the  highway  safety 
program.  For  example,  the  Sta  e 
Highway  Safety  Agency  mu.st  have,  the. 
s  abilitv  to  establish  and  maintain 
eral  adeepiate  staffing  to  effee:tive  y  p  an, 
in  manage,  and  jirovide  oversight  ol 
ing  highwav  safety  pro)ee:ts.  It  must  also  he, 
s  set  responsible  for  monitoring  e:hanges  m 

\P-  the  State  statute  or  regulation  that 

would  affec.t  the  State’s  eiualifiem  ion  loi 
grants  and  im,)ae:t 

Iv.  safety  program.  In  addition,  the  State, 
iio  Highwav  Safety  Agene:y  must  have 

remlv  ace;ess  to  State  data  systems  that 
,n  are  en  itieial  to  having  a 
milt  highway  safety  program,  k "icj, 

{  revises  these  provisions  to  rellee.t 

diich  aiiplieiahle  laws  and  regulations  and  to 
i.nd  ite  language.  (23  CFR  1 200.4) 

I’art  1200  under  the  old  regulation 
av  nrovieles  for  the  rules  of  iiroc.ee  ure  lor 

invoking  sane:tions  under  the  1  lighway 
1  Safety  Ac.t  of  1900.  The  IFR  ine:orporates 

s(>  part  1200,  along  with  old  §  1 200.20, 


non-e:ompliance,  under  a  new  suhpart  F 
of  part  1 200.  The  provisions  ot  tins 
1  .  1 _ 1.,  .....'U.inoorl  ;inci 


ot  iian  1  zoo.  1 

subliart  vomain  larRoly  .mahanBcal  ami 
are  aiiplie.ahle  to  the  Sec.tiem  402  am 
405  grant  iirograms.  (23  (TR  1200..) 

'"^As*.-!  result  of  the  reorganization  ol  23 
CFR  Chapter  11.  a  number  ol  seeilions 

have  been  n 

see:lion  on  Definitions  (23  CTR  1200.3). 

Kciuipmenl  (23  CFR  1200.31),  Program 
Inceiine  (23  CFR  1200.34),  Annual 

Report  (23  CFR  1200.35).  Appeals  (2. 

C.FR  1200.30).  Post-Crant  Ad)ustments 
(23  CFR  1200.42)  and  Continuing 
Roeuiirements  (23  CFR  1200.43).  Ihe 
IFR  deletes  the  old  provision  regaiding 
improvement  plans  as  the  agene.y 

currentlv  provides  ree:ommenelation.s 

and  tee:hnie:al  assistanc.e  to  States  that 
have  had  little  or  no  progress  towarels 
ae-.hieving  State  iierformance  targets 

While  new  definitions  have  been  aeleleiel 
(iierformanc.e  measure,  projee.l 

agreement),  as  mentioned  in  Sw^ion 
11  B  and  discussed  in  See;tion  1\  .B.,  c 
exi.sting  definitions  clarified  (Highway 
Safety  Plan,  highway  safety  program, 
program  area),  no  other  substantive 
r.hanges  have  been  made  to  these 

A  nmnher  of  other  reepiirements  apply 
to  the  See:tion  402  and  405  programs, 
including  such  government-wide 

provisions  as  the  llnilorm 

Administrative  Reipiirements  lor  Ciants 
and  Cooperative  Agreements^  to  Stale 
and  Local  Covernments  (49  (,FR  p<irt  1  ) 
cv  and  the  Offic:e  of  Management  and 

Budget  (OMB)  Circulars  containing  (,ost 
principles  and  audit  requirement.s. 
de  These  provisions  are  imlependent  of 
[ed  today’s  notice,  and  continue  to  appU 
accordanc:e  with  their  terms. 

,d  Several  provisions  in  23  C,1  ^  ^  1 

111  (parts  1313,  1335.  1345  and  13.)0) 

pertain  to  grant  programs  whose 
le  authorizations  have  exjured.  Tho.  . 
parts  are  being  rescinded  by  today  s 

For'ease  of  reference,  the  provisions 
he  that  have  been  reorganized  are 

in  republished  in  this  notii.c. 

B  Neu'  Administrative  Pvocednres  oj 
Nate 

The  agency  is  responsible  tor 
overseeing  and  monitoring 
implementation  of  the  grant  programs  to 
i;,|p  ensure  that  rec.ipients  are  meeting 
■p  program  and  accountability 

reciuirements.  Oversight  procedures  loi 
a  to  monitoring  the  recipients  use  ot 

awarded  funds  can  help  the  agem.\ 
determine  whether  recipients  are 
fin-  operating  efficiently  and  ellectively 

wav  Effective  oversight  iirocedures  based  on 

lorates  internal  control  standards  lor 

(t,  monitoring  the  recipients  use  ot 


Federal  Register / Vol.  78,  No.  15 / Wednesday,  January  23,  2013 /Rides  and  Regulations 


5005 


awarded  funds  are  key  to  ensuring  that 
])rogram  funds  are  being  sjient  in  a 
manner  consistent  with  statute  and 
r(!gnlation.  In  order  to  improve  oversight 
of  grantee  activities  and  management  of 
federal  funds,  tlu;  IFR  makes  clianges  to 
tlu!  proceflures  for  administering  the 
highway  safety  grant  jirograms. 

1.  I’rogram  (iost  Smmnarv 

Since  the  198()s,  States  have  used  HS 
Form  217  (jirogram  cost  snmmarv)  to 
provide  co.st  information  for  the  State 
highway  safety  program.  States  will 
continue  to  use  this  form  for  Section 
402  and  Section  405  grants.  However. 
States  that  allocate  the  grant  funds  by 
jirogram  area  in  the  HS  Form  217  must 
also  provide  a  list  of  projects  (and 
project  numbers  and  estimated  amount 
of  Federal  funds)  that  will  he  conducted 
under  each  program  area.  (23  CFR 
1200.32:  .see  also  23  CFR  1200.15)  The 
ll’R  defines  jnoject,  project  agreement 
and  jnoject  numher  in  §  1200.3  to 
jirovide  clarification  so  that  the  agencv 
can  better  track  information  submitted 
by  the  States. 

Each  State  submits  this  form  as  part 
of  its  HSF  and  then  submits  an  updated 
HSF  and  HS  Form  217  within  30  days 
after  the  beginning  of  the  fiscal  year  or 
date  of  award.  Some  States  roiitinelv 
update  their  HSF  and  HS  Form  217 
throughout  the  fi.scal  year  of  the  grant. 
Today’s  action  amends  the  regulation  to 
c:larify  that  the  Approving  Official  must 
a|)prove  both  the  amended  HSF  and 
amended  HS  Form  217.  This  change  is 
intended  to  helj)  the  agency  ensure  that 
grant  funds  are  exjiimded  for  jiurposes 
authorized  by  statute  or  regulation  (e.g., 
eligibility  of  n.se  of  grant  funds,  tracking 
Federal  share,  local  jiarticipation). 

States  must  akso  update  the  list  of 
projects  submitted  imrsuant  to 
§  1200. 11(e).  As  discussed  below, 
reimbursement  of  vouchers  for  jirojects 
is  subject  to  receipt  by  NHTSA  of  an 
updated  list  of  projetis.  (23  CFR 
1200.32;  .see  akso  23  CFR  1200.15) 

2.  Additional  Documentation  for 
Reimbursement  of  Exjienses 

While  grantees  or  rec:ipients  have 
jirimarv  responsibility  to  administer, 
manage,  and  account  for  the  use  of  grant 
hinds,  the  Federal  grant-awarding 
agency  also  maintains  resjionsihility  for 
oversight  in  accordance  with  ajiplicable 
laws  and  regulations.  Changes  to  the 
riigulation  are  necessary  to  reflect  the 
comjilexity  of  current  grant  programs 
and  to  ensure  effective  oversight. 
Today’s  action  requires  additional 
documentation  from  States  when 
submitting  vouchers  so  that  the  agency 
has  information  linking  vouchers  to 
expenditures  jirior  to  approving 


reimbur.sements  and  to  assist 
subseipient  audits  and  reviews. 

Under  the  old  regulation.  States 
submitted  vouchers  providing  detail 
only  at  the  program  area  level.  Vouchers 
will  still  b(!  submitted  at  the  jirogram 
area  level,  but  the  State  must  akso 
provide  an  itemization  of  project 
numbers  and  amount  of  Federal  funds 
expended  for  each  project  for  which 
reiinbnr.seinent  is  being  sought.  This  can 
be  provided  through  the  State’s 
summary  financial  reports.  In  addition, 
the  project  numbers  (and  amount  of 
Federal  funds)  for  which  the  State  seeks 
reiinbnr.seinent  nm.st  match  the  list  of 
jiroject  numbers  (and  not  exceed  the 
identified  amount)  submitted  to  NHTSA 
jmrsuant  to  §  1200. 11(e)  or  amended 
]mr.snant  to  §  1200.32.  If  there  is  an 
inconsistency  in  either  the  jiroject 
number  or  the  amount  of  Federal  funds 
claimed,  the  voucher  will  be  rejected,  in 
whole  or  jiart,  until  an  amended  list  of 
projects  and/or  estimated  amount  of 
Federal  funds  is  submitted  to  and 
ajijiroved  by  the  Ajqiroving  Official 
pursuant  to  ^  1200.32. 

As  under  the  old  regulation.  States 
must  make  copies  of  project  agreements 
and  other  supporting  documentation 
available  for  review  by  the  Apjiroving 
Official.  However,  the  IFR  now  reipiires 
that  project  agreements  bear  the  project 
number  reported  in  the  li.st  of  projects 
submitted  by  States  juirsnant  to 
§  1200.11(e).  Supjiorting  documentation 
must  akso  be  retained  in  a  manner  that 
enables  the  agency  to  track  the 
expenditures  to  vouchers  and  projects. 
With  this  change,  the  agency  will  be 
belter  able  to  track  the  State’s 
expenditure  of  grant  funds.  (23  (T’R 
1200.33) 

3.  Availability  of  Funds 

A  fundamental  expectation  of 
Congress  is  that  funds  made  available  to 
States  will  be  used  promptlv  and 
effectively  to  address  the  highway  safety 
problems  for  which  they  were 
authorized.  To  encourage  States  to 
liijuidate  grant  funds  in  a  timely 
fashion,  today’s  action  sets  forth  the 
procedures  for  deohligating  grant  funds 
that  remain  unexpended  for  long 
jieriods.  We  believe  that  as  States 
increase  the  timeliness  of  their  grant 
fund  expenditures,  safetv  outcomes  can 
improve. 

Section  402  and  405  grant  funds  are 
authorized  for  apportionment  or 
allocation  each  fi.scal  vear.  because 
these  funds  are  made  available  each 
fi.scal  year,  it  is  expected  that  States  will 
strive  to  use  these  grant  funds  to  i:arrv 
out  highway  safety  jirograms  during  the 
fiscal  year  of  the  grant.  In  the  past, 
expending  all  of  the  incentive  grant 


funds  within  the  fiscal  year  was 
impractical  in  part  liecanse  such  funds 
were  awarded  late  in  the  fiscal  vear. 
States  often  carried  forward 
unexpended  grant  funds  into  the  next 
fiscal  vear. 

With  the  enactment  of  MAF-21. 
NHTSA  expects  to  apportion  or  allocate 
grant  funds  early  in  the  fiscal  year. 

States  should,  to  the  fullest  extent 
liossible.  exjiend  the.se  funds  during  the 
fiscal  year  to  meet  the  intent  of  the 
(iongress  in  funding  an  annual  program. 
To  address  the  issue  of  nnexjiended 
halances,  the  IFR  provides  that  grant 
funds  are  available  for  expenditure  for 
three  years  after  the  last  day  of  the  fiscal 
year  of  apportionment  or  allocation.  (23 
(TR  1200.41(1)))  This  is  consistent  with 
.section  31101  of  MAF-21  that  provides 
that  23  IJ.S.C.  Chaj)ter  1  applies  to  the 
Chapter  4  grant  ])rograms.  See  23  IJ.S.C. 
118  (funds  in  a  State  shall  remain 
available  for  obligation  in  that  State  for 
a  period  of  three  years  after  the  last  dav 
of  the  fiscal  year  for  which  the  funds  are 
authorized).  During  the  bust  year  of 
availability  of  fmuks,  NHTSA  will  notify 
States  of  unexpended  grant  hinds 
subject  to  this  requirement  no  later  than 
180  days  before  the  end  of  the  period  of 
availability.  Id.  States  may  commit  such 
unexpended  grant  funds  to  a  specific 
project  before  the  end  of  the  period  of 
the  availability.  Crant  funds  committed 
to  a  specific  project  must  be  expended 
before  the  end  of  the  succeeding  fi.scal 
year  and  only  on  that  project.  At  the  end 
of  that  time  period,  unexpended  grant 
hinds  will  laji.se,  and  NHTSA  will 
deobligate  unexpended  balances.  Id. 

4.  Reconciliation 

Cdoseout  jiroi'.edures  are  intended  to 
ensure  that  recipients  have  met  all 
financial  requirements,  provided  final 
rejiorts,  and  returned  any  unused  funds. 
NHTSA’s  grant  programs,  especially  the 
Section  402  program,  are  formula  grant 
Jirograms  that  continue  each  fiscal  year 
until  rescinded  by  Congress.  Each  year 
States  submit  Highway  Safety  Flans 
detailing  their  highway  safety  jirograms. 
Under  the  old  regulation,  with  the 
ajijiroval  of  the  Ajijiroving  Official, 
States  could  extend  the  right  to  incur 
costs  for  uji  to  90  days  and  then  submit 
final  vouchers.  Any  funds  remaining  at 
the  end  of  the  closeout  were  carried 
forward  to  the  next  fiscal  year. 

The  IFR  continues  to  jirovide  that  the 
HSF  exjiires  at  the  end  of  the  fi.scal  vear. 
(23  CFR  1200.40)  Unlike  the  old 
regulation,  the  IFR  jirovides  that  States 
will  no  longer  be  jiermitted  to  extend 
the  right  to  incur  costs  under  the  old 
fi.scal  year’s  Highway  Safety  Flan. 
However,  grant  funds  remaining  at  the 
end  of  the  fiscal  year  are  available  for 
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expenditure  during  the  next  fiscal  year 
(unless  they  have  lajised  as  explained  in 
the  previous  section),  provided  the  State 
has  a  new  HSR  apjiroved  hy  the 
Apjiroving  Official  and  the  remaining 
funds  are  identified  and  programmed  in 
the  HSR,  and  in  an  updated  and 
approved  HS  Form  21 7.  (23  OFR 
1200.41  (a)) 

States  will  still  have  90  days  after  the 
end  of  the  fiscal  year  to  suhmit  a  final 
voucher  against  the  old  fiscal  year’s 
Highway  Safety  Rian,  'fhe  Ajiproving 
Official  may  extend  the  time  jieriod  to 
.submit  a  final  voucher  against  the  old 
fiscal  year’s  Highway  Safety  Rian  only 
in  extraordinary  circum.stances.  This 
does  not  constitute  an  extension  of  the 
right  to  incur  costs  under  the  old  fiscal 
vear’s  Highwav  Safetv  l^lan.  (23  OFR 
1200.40) 

The  additional  requirement,  noted 
above,  is  that  the  funds  must  not  he 
from  a  fiscal  year  earlier  than  four  years 
prior.  The  requirement  for  an  annual 
report  evaluating  p(;rformance  on  a 
fiscal  y(5ar  basis  is  retaimid.  'I’lui  IFR  also 
allows  for  extending  the  due  date  for 
sid)mi.ssion  of  the  annual  rej)ort.  subject 
to  approval  of  the  Approving  Official. 

(1.  SpocidI  Provisions  for  Fiscal  Year 
2013  (irants  and  Prior  Fiscal  Year 
(irants 

MAR-21  ])rovides  that  mo.st  of  the 
new  reciuirements  in  Section  402  apj)ly 
to  fiscal  year  2014  grants,  whose  grant 
ap])lications  are  due  on  July  1. 2013. 

'I’he  IFR  clarifies  that  the  codified 
r(!gulations  in  ])lace  at  the  time  of  grant 
award  continue  to  ap])ly  to  fiscal  year 
2013  Section  402  grants.  (23  CFR 
1200.00) 

The  IFR  provides  that,  excejjt  for 
fiscal  year  2013  di.stracted  driving 
grants,  the  remaining  Section  405  grants 
will  he  administered  through  the 
])rovisions  set  forth  in  today’s  action. 

The  ap])lication  due  date  is  00  days 
from  the  publication  date  of  the  IFR. 
MAR-21  .sets  forth  a  single  aj)j)lication 
due  date  for  fi.scal  year  2014  grants 
under  Chapter  4.  'Fhe  application  (the 
HSR)  for  fiscal  year  2014  Section  402 
and  405  grants  is  due  Julv  1. 2013.  (23 
CFR  1200.01) 

As  noted  above,  the  agency  recognizes 
that  States  will  have  unexpended 
balances  of  grant  funds  from  grant 
j)rograms  that  have  been  rescinded  by 
MAR-21  (before  fi.scal  year  2013).  Those 
grant  funds  will  he  governed  by  the  laws 
and  im|)lementing  regulations  or 
guidance  that  were  in  effect  during 
those  grant  years  (23  CFR  1200.02).  and 
must  he  track(;d  sejjarately. 


V.  Immediate  KITective  Dale  and 
Request  for  (Comments 

The  Administrative  Rrocedure  Act  (5 
U.S.C.  553(d))  re(]uires  that  a  rule  he 
published  30  days  i)rior  to  its  effective 
date  unless  one  of  three  exce|)tions 
applies.  One  of  tluise  exceptions  is 
when  the  agency  finds  good  cause  for  a 
shorter  period.  We  have  determined  that 
it  is  in  the  public  interest  for  this  final 
rule  to  have  an  immediate  effective  date. 
NHTSA  is  expediting  a  rulemaking  to 
provide  notice  to  the  States  of  the  new 
reejuirements  for  the  HSR  recpiired  hv 
Section  402  and  the  criteria  for  different 
components  of  the  Section  405  grants. 
The  fiscal  year  2013  grant  funds  must  he 
awarded  to  States  before  the  end  of  the 
fiscal  year,  and  States  need  the  time  to 
complete  their  fiscal  year  2013  grant 
ajjplications.  For  fi.scal  year  2014  grants, 
the  statutory  grant  a])i)lication  due  date 
is  July  1, 2013,  and  States  need  time  to 
complete  the.se  ajjplications  as  well. 

Early  publication  of  the  rule  setting 
forth  the  reejuirements  for  State 
ap])lications  for  multi])le  grants  that 
have  .separate  cjualification  reciuirements 
is  therefore  imperative. 

For  thci.se  rciasons,  NITfSA  is  issuing 
this  rulemaking  as  an  interim  final  rule 
that  will  he  effective  immediatelv.  As  an 
interim  final  rule,  this  rcigulation  is  fidly 
in  (effect  and  binding  iqeon  its  effcective 
date.  No  further  regulatory  action  by  thee 
agency  is  nece.ssarv  to  make  this  rule 
effective.  Howeveer,  in  order  to  hcenefit 
from  comments  which  intercested  parlices 
and  the  public  may  have,  the  agency  is 
rcuiuesting  that  commeents  he  submitted 
to  the  doc.ket  for  this  notice. 

Spcecifically,  MAR-21  directs  NHl’SA 
to  u.se  these  existing  performance 
measures  from  the  report,  “Traffic 
Safety  Rerformance  Measures  for  States 
and  Federal  Agencies,”  now,  and  make 
rewisions  to  the  sect  of  i)erformance 
measures  going  forward,  in  coordination 
with  CdlSA.  (23  U.S.C.  4()2(k)(4))  In 
antici])ation  of  such  further 
coordination  by  NHTSA  and  GHSA  in 
ren'ising  the  performance  measures, 
NH'I'SA  is  scieking  comment  in  this  IFR 
on  ways  to  imi^rove  data  reciuirements 
from  States,  improve  pcirformance 
measures  and  criteria,  possible 
additional  performance  mciasurcis  to  he 
considered,  and  tc;st  and  analyze  the 
effcictiveness  of  programs  hascid  on  the.se 
pccrformance  measurcis  to  help  inform 
the  allocation  of  resources.  In  particidar, 
we  secck  public  commemt  on  whether  the 
measures  are  capturing  the  correct 
outcomes  and  whether  the  mciasures 
and  the  data  suhmittcid  by  the  States 
enable  NHTSA  and  States  to  test  and 
identify  the  cost-effectiveness  of 
highway  safety  grant  programs. 


Comments  received  in  response;  to 
this  notice,  as  well  as  continued 
interaction  with  intere.stccd  parti(;s  and 
the  public  during  fiscal  years  2013  and 
2014,  will  he  considercul  for  making 
future  changes  to  the  programs  through 
the.se  ride  provisions,  h’ollowing  the 
clo.se  of  the  comment  period,  the  agency 
will  publish  a  notice  responding  to  the 
comments  and,  if  appropriate,  the 
agency  will  amend  the  provisions  of  this 
rule. 

For  ease  of  reference,  the  If’R  sets 
forth  in  full  the  revised  part  1200. 

VI.  Regulatory  Analyses  and  Notices 

A.  Executive  Order  (H.O.)  12806 
(Hegidatorv  Planning  and  Review),  E.O. 
13563,  and  DOT  Regalatory  Policies  and 
Procedures 

Executive  Order  12800,  “Rc;gulatorv 
Rlanning  and  Rciview,”  provick;s  for 
making  determinations  whether  a 
regulatory  action  is  “significant”  and 
therefore  suhjccct  to  the  Office  of 
Management  and  Budget  (OMB)  review 
and  to  the  reciuirements  of  the  Executive 
Order.  Executive  Order  13503 
supplements  and  explicitly  reaffirms  the 
princi])les,  structures,  and  definitions 
governing  rccgulatory  review  e.stahlished 
in  Executive  Or(l(;r  12800.  In  accordance 
with  Excicutive  Orders  12800  and  13503, 
this  rulemaking  was  reviewed  by  OMB 
and  dcisignated  by  OMB  as  a  “significant 
regulatory  action.”  A  “significant 
rccgulatory  action”  is  defined  as  one  that 
is  likely  to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  SlOO  million  or  more  or 
adversely  affect  in  a  material  way  the; 
economy,  a  sccclor  of  the  (economy, 
productivity,  compeetition,  jobs,  the 
(environment,  ])ul)iic  hcealth  or  safety,  or 
State,  local,  or  Tribal  governments  or 
communities; 

(2)  Creeate  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  lelanned  ley  another  agency: 

(3)  Matcerially  alter  the  hucigeetary 
im])act  of  entitlcements,  grants,  uscer  fceces, 
or  loan  jerograms  or  the  rights  and 
obligations  of  recipients  tluerceof;  or 

(4)  Raise  novel  Icegal  or  policy  issuces 
arising  out  of  Icegal  mandatces,  the 
Rresi dent’s  priorities,  or  the  jerinciples 
.scet  forth  in  the  Excecutive  Order. 

The  annual  amount  authorized  ley 
MAR-21  for  highway  safety  grants  (,$500 
million  in  FY  2013  and  $507  million  in 
FY  2014)  cexcceeds  the  $100  million 
thrceshold.  Howeveer,  the  annual  amount 
authorized  ley  SAFETEA-LU  for 
highway  .safety  grants  was  $504  million 
in  FY  2012.  MAR-21  grant  programs 
replace  SAFETEA-LU  grant  programs. 
The  difference  in  the  amount  of  grant 
funds  authorized  for  highway  safety 
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grants  tioin  the  Highway  Trn.st  Fund  in 
MAP-21  is  less  than  .$lb()  million  than 
was  authorized  under  SAFETEA-LU.  In 
addition,  MAP-21  authorizes  two  new 
grants  (distracted  driving  and  graduated 
driver  licensing)  that  were  not  available 
under  SAFETEA-LU.  These  two  grants 
account  for  le.ss  than  $27  million,  much 
le.ss  than  $100  million. 

MAP-21  highway  safety  grants  are 
non-di.scretionary  grants  directly 
authorized  hy  Uongress.  NllTSA’s 
action  details  grant  apijlication 
])rocedures  and  qualification  criteria;  it 
does  not  impact  the  aggregate  amount  of 
grant  funds  di.strihnted  to  the  States. 

That  amount  is  specified  hy  MAP-21,  as 
is  the  manner  of  distribution — most  of 
the  funds  are  re(|uired  by  MAP-21  to  he 
awarded  to  qualifying  States  through  a 
formida  (75  percent  in  the  ratio  of  the 
State  population  to  the  total  population 
and  25  percent  in  the  ratio  of  jnihlic 
road  mileage  in  the  State  to  the  total 
road  mileage  in  the  United  States,  with 
a  specified  minimum  a])])ortionment  for 
the  S(!ction  402  program).  A  minor 
exception  is  that,  consistent  with  j)ast 
practice,  the  rule  a])])lies  the  .statiitorv 
formula  in  two  cases  where  MAP— 21 
does  not  mandati;  its  aj)])lication. 
affecting  less  than  $28  million  annually. 

The  statiitorv  distrihution  formula 
continued  umler  MAP-21  for  State 
highway  .safety  grants  has  been  in  j)lace 
for  decades.  MAP-21  directs  NUTSA  to 
“ensure,  to  the  maximum  extent 
possible,  that  all  [grant  funds]  are 
obligated  during  [the]  fiscal  year.” 

These  .statutory  iirovision.s — the 
distribution  formula  and  the  direction  to 
obligate  all  grant  fund.s — are 
pre.scriptive,  and  leave  little  room  for 
discretion.  Consequently,  the  rule  does 
not  confer  any  benefit  on  the  economy 
that  goes  beyond  what  Congress  has 
already  siiecified  in  law  to  he 
distributed  in  these  non-discretionarv 
grants,  nor  does  the  rule  materially  alter 
the  grants’  budgetary  iinjiacts  or  the 
rights  or  obligations  of  grant  recijiients. 
The  ride  also  does  not  create  an 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  hy 
another  agency. 

The  following  information  is  juovided 
for  general  information  about  the 
benefits  of  the  grants.  Ba.sed  on  the 
statutory  formula,  FY  2013  grants  for 
States  to  conduct  highway  safety 
ju'ograms  under  the  .Section  402  grant 
program  (totaling  $235  million)  range 
from  $21.2  million  for  the  .State  of 
California  to  $1.7  million  for  13  .States 
and  the  District  of  Ciolumhia  (minimum 
apjiortionment),  and  all  States  receive  a 
distribution.  MAP-21  generally 
lire.scrihes  the  criteria  for  the  Section 
405  grants  (totaling  .$205  million  for  six 


grants  in  FY  2013),  and  NUTSA  has 
limited  discretion  in  this  rulemaking  to 
inqilement  the.se  criteria.  However, 
given  differing  levels  of  interest  among 
.States  and  comjieting  .State  priorities,  it 
is  jiossihle  that  the  qualification  criteria 
for  the  .Section  405  grants  could  result 
in  .some  .States  failing  to  applv  or  to 
(pialify  for  some  of  the.se  grants.  NUTSA 
cannot  predict  the  spread  of  annual 
Sec.tion  405  grant  ajiplications  and 
awards  with  jirecision,  and  therefore  we 
cannot  asse.ss  likely  allocation  effects, 
hut  it  remains  true  that  all  Section  405 
grant  fund.s  will  he  distributed  hy 
operation  of  the  .statute. 

In  the  aggregate,  the  highway  safety 
grant  fund.s  reipiired  to  he  distributed 
under  MAP-21  are  the  driving  iiinuence 
behind  the  traffic  .safety  activities 
inqjlemented  hy  all  the  States 
(including  the  District  of  Columhia, 
Puerto  Rico,  the  four  territories,  and  the 
Indian  Country),  as  they  have  been 
under  previous  authorizations  for  many 
years.  From  2000  to  2010,  highway 
fatalities  have  decreased  hy  23  percent 
and  highway  injuries  have  decreased  hv 
13  percent.  The  traditionally  most 
significant  areas  of  highway  safety 
activities  under  the  formula  grant 
program — occupant  protection  and 
alcohol  programs — have  experienced 
similarly  dramatic  .safety  benefits  over 
the  same  five-year  period.  Unbelted 
passenger  vehicle  occupant  fatalities 
have  decreased  hv  33  percent  and 
alcohol-iinjiaired  driving  fatalities  have 
decreased  hy  24  percent. 

The  central  pur])ose  of  the  rule  is  to 
set  forth  the  ajiplication  procedures  for 
.States  seeking  highway  safety  grant 
fund.s,  and  akso  to  identify  the  MAP-21 
(pialification  criteria  for  receiving  grant 
funds.  While  comjilying  with  the 
ajDplication  procedures  is  a  reipiirement 
for  receiving  grant  funds,  and  the 
reijuirement  for  .States  to  submit  a 
“highway  safety  jilan”  as  jiart  of  this 
application  is  directed  by  statute,  the 
rule  does  not  impose  any  mandate  on 
.States  to  submit  an  ajijilication. 
However,  should  a  .State  choo.se  to  do 
so,  there  are  some  costs  and  burdens 
a.ssociated  with  the  ajiplication  process. 
The  agencv  is  seeking  emergency 
clearance  from  OMB  under  the 
Paperwork  Reduction  Act  (PRA)  for  FY 
2013  grant  apjilications.  and  eksewhere 
in  this  document  we  detail  the 
(estimated  costs  and  burden  hours 
a.ssociated  with  the  .State  ajijilication 
jn'ocess.  Intere.sted  |)er.son.s  should 
consult  that  information.  NHT.SA 
intends  to  submit  a  reipiest  for  PRA 
clearance  for  the  highway  safety  grant 
jnogram  under  the  non-emergency 
process  in  the  near  future.  Because 
MAP-21  introduces  a  single  application 


jirocess,  enabling  .States  to  submit  one 
ajqilication  for  all  grants  rather  than  the 
separate  apjilications  for  individual 
grants  reipiired  under  previous 
authorizations,  burdens  on  .State 
resources  are  likely  to  he  suh.stantially 
reduced. 

B.  H(igiil(ilory  Floxihility  Act 

The  Regulatory  Flexibility  Act  (RF’A) 
of  1880  (5  U.S.C.  (iOl  (;t  scq.)  reipiires 
agencies  to  evaluate  the  potential  effects 
of  their  propo.sed  and  final  rules  on 
small  businesses,  small  organizations, 
and  small  governmental  jurisdictions. 
.Section  ()()5  of  the  RF’A  allows  an 
agency  to  certify  a  rule,  in  lieu  of 
preparing  an  analysis,  if  the  proposed 
rulemaking  is  not  expected  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  .Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREF'A) 
amended  the  RFA  to  require  F’ederal 
agencies  to  jjrovide  a  statement  of  the 
factual  basis  for  certifying  that  an  action 
would  not  have  a  significant  economic 
impact  on  a  substantial  numher  of  small 
entities. 

This  IFR  is  a  rulemaking  that  will 
implement  new  grant  programs  enacted 
hv  (kingress  in  MAP-21.  Under  these 
grant  programs,  .States  will  receive 
fund.s  if  they  meet  the  application  and 
(pialification  requirements.  These  grant 
programs  will  affect  onlv  .State 
governments,  which  are  not  considered 
to  he  small  entities  as  that  term  is 
defined  hy  the  RFA.  Therefore,  I  certify 
that  this  action  will  not  have  a 
significant  imjiact  on  a  substantial 
numher  of  small  entities  and  find  that 
the  })reparation  of  a  Regulatory 
F’lexihility  Analysis  is  unnecessary. 

(j.  Executive  Order  13132  (Federulisin) 

Executive  Order  13132  on 
“Federalism”  requires  NHT.SA  to 
develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  hv 
.State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications.”  (14  FR 
43255  (August  10,  1999).  “Policies  that 
have  federalism  imjilications”  are 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
“substantial  direct  effects  on  the  .States, 
on  the  relationship  between  the  national 
government  and  the  .States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.”  Under  Executive 
Order  13132.  an  agency  may  not  issue 
a  regulation  with  Federalism 
implications  that  impo.ses  suh.stantial 
direct  compliance  co.sts  and  that  is  not 
required  hy  .statute  unless  the  F’ederal 
government  provides  the  fund.s 
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niicossarv  to  pav  tin;  direct  compliance  (ON 
costs  inc'urred  hv  State  and  local  not 

governments  or  the  agency  consults  ol  i 

with  State  and  local  governments  m  the  mil 
process  of  developing  the  proimsed  ttN' 

regulation.  An  agency  also  may  not  aji] 

issue  a  regulation  with  Federalism  ni 

implications  that  jireempts  a  State  aw  col 
without  consulting  with  State  and  local  rei 
officials. 

The  agencv  has  analyzed  this  tin 

rulemaking  action  in  acixirdance  with  PP 

the  principles  and  criteria  set  foith  m  to 
Fxeciitive  Order  1 31 32.  and  has  fi.s 

determined  that  this  IFR  would  not  have  (,,1 
sufficient  1-ederalism  implications  as  cu 

ilefined  in  the  order  to  warrant  lorinal  Si 
consultation  with  State  and  local  pi 

officials  or  the  iirejiaration  of  a  cl 

federalism  siimmarv  impact  statement.  ii 

However,  NHTSA  c.ontiniies  to  engage  w 

with  State  representatives  regarding  A 

general  implementation  of  MAP-21.  p 

including  these  grant  iirograms.  and  s( 

expects  to  continue  these  inlormal  c 

dialogues. 

D.  Executive  Order  12988  ((Jvil  Justice 
lief  arm)  c 

Pursuant  to  Executive  Order  12hHH 
(til  FR  472‘)  (Fehruary  7. 190(1)).  ‘‘(-ivil  j 
justice  Reform,”  the  agenc.y  has 
( onsidered  whether  this  proposed  rule 
would  have  anv  retroactive  ellect.  1 
conclude  that  it  would  not  have  any 
retroactive  or  preemptive  ellect,  and 
indic.ial  review  ol  it  may  he  ohtainei 
pursuant  to  5  U.S.O.  702.  That  section 
does  not  require  that  a  jielition  for 
reconsideration  he  filed  prior  to  seeking 
judicial  review.  This  action  meets 
aiiplicahle  standards  in  sections  3(a) 
and  3(1))(2)  of  Executive  Order  12988. 

Civil  justice  Reform,  to  minimize 
litigation,  eliminate  ainhignity,  and 
reduce  burden. 

E.  Executive  Older  13045  (Protection  of 
Children  From  EnvironinentuI  Health 
liisks  and  Safety  Risks) 

Executive  Order  13045.  -Protection  of 
C.hildren  from  Environmental  Health 
and  Safety  Risks”  (02  FR  19855.  Ajiril 
23,  1997).  apjilies  to  any  rule  that;  (1) 
is  determined  to  he  -economically 
significant”  as  defined  under  Executive 
Order  12800,  and  (2)  concerns  an 
environmental,  health,  or  safety  risk  that 
the  agency  has  reason  to  believe  may 
have  a  disimijiortionate  ellect  on 
children.  This  rule  does  not  concern  an 
environmental,  health,  or  safety  risk  that 
may  have  a  disjiroportionate  eflect  on 
children. 


F.  Paperwork  Redaction  Act 

Under  the  Pajierwork  Reduction  Act 
of  1995  (PRA).  as  implemented  by  the 
Office  of  Management  and  Budget 


(OMB)  in  5  Cl- R  jiart  1 320,  a  jierson  is  ami 

not  reipiired  to  respond  to  a  collection  Jis 

of  information  hv  a  federal  ageiu.y  * 

unless  the  collection  displays  a  valid  sin 
OMB  control  nmnher.  The  grant 
ai)i)lii;ations  and  reporting  requirements 
in  this  IFR  are  considered  to  he  a  <1  1 

collection  of  information  subject  to  -  '* 

nHinirements  of  the  PRA.  Because  the  smi 
agency  cannot  reasonably  conqily  with  *  ■ 
the  snhmission  time  jieriods  under  the 
PRA  and  provide  States  sullicient  tune 
to  applv  for  the  grants  to  he  aware  ed  in  - 
fiscal  vear  201 3,  the  agency  is  seeking 
emergen(;v  clearance  for  inlormation  - 

collection  related  to  the  fiscal  year  201 3 
Sect  ion  405  grants.  The  ^  \{, 

lU'oceeding  under  the  regular  I  RA 
clearance  process  lor  the  collec;tion  of 
information  related  to  grants  beginning 
with  fiscal  year  2014  grants.  ^ 

Accordingly,  in  compliance  with  the 
PRA,  we  announce  that  NHT  SA  is 
seeking  comment  on  a  new  inlormation  ^ 

collection  for  grant  apjilicafions  and 
rejiorting  reipiirements  beginning  with  ^ 

fiscal  year  2014  grants.  ^ 

Agencv:  National  Highway  Iraliic 
Safetv  Admini.stration  (NH  1  SA).  j 

Title:  State  Highway  Safety  Urant  ^ 

I’rograms.  I 

7Vnco/  /?c(/nc.s/;New  collection.  . 

()MR  Control  Number:  Not  assigned. 
Form  Namher:  N/A  (Highway  Salety 

Plan):  HS  Form  217. 

Requested  Expiration  Date  oj 
Approval:  Three  years  Iroin  the 
ajijn'oval  date. 

Sammeay  of  Collection  of 
"  Information:  On  july  0.  2012.  the 

I’resident  signed  into  law  the  “Moving 
Ahead  for  Progress  in  the  21st  Century 
Act”  (MAP-21).  Public  Law  112-141, 
which  restrm:tured  and  made  various 
substantive  changes  to  the  high  wav 
safety  grant  programs  administered  fiy 
if  the  National  Highway  Traffic  Salety 
Administration  (NHTSA).  Specifically, 
jyyjy\p_2i  modified  the  existing  formula 
of  l^ruut  program  codified  at  23  II.S.C,.  402 
(Section  402)  by  requiring  States  to 
develoj)  and  implement  the  State 
highway  safety  program  using 
performance  measures. 

MAP-21  also  rescinded  a  nmnher  ot 
seiiarate  incentive  grant  iirograms  that 

Ivu  existed  under  the  Sale,  Accountable, 

‘  Flexible,  Efficient  Transjiortation  Equity 
Act;  A  Eegaev  for  Users  (SAfETEA-EU), 
Ihihlic  haw  109-59.  and  replaced  them 
oL  with  the  “National  Priority  Salety 

Prourams,”  codified  in  a  single  section 
"  „ni;„UniU«lSlal,»C;o,lol2:)U.S.C.4()5 

(Section  405)).  The  National  Priority 
Safety  Programs  include  Occupant 

ct  Protection.  State  Traffic  Safety 

lo  Information  Systems,  hniiaired  Driving 

Countermeasures,  Motorcyclist  Salety, 


and  two  new  grant  jirograms— 

Distracted  Driving  and  State  (uadnated 
Driver  Licensing.  MAP-21  specifies  a 
single  ajijilication  deadline  foi  all 
highway  safety  grants  and  directs 
NHTSA  to  establish  a  consolidateit 
application  jirocess,  using  the  Highw.iy 
Safetv  Plan  that  States  have  traditionally 
submitted  for  the  Section  402  progmiu. 

See  Sections  31101(1)  and  31102,  MAI  - 

The  statute  jirovides  that  the  Highway 
Safetv  Plan  is  the  ajiiilication  for  grant.s 
under  23  U.S.Ci.  402  and  405  eac.h  fiscal 
vear.  The  information  collected  under 
this  rulemaking  is  to  include  a  Highway 
Safety  Plan  consisting  of  information  on 
the  h'ighwav  safety  jilanning  i)roc:ess, 
i)erformanc:e  jilan,  highway  safety 
strategies  and  ju-ojects,  performance 
reiiort,  luogram  cost  summary  (HS  l-oim 
217)  and  list  of  projects,  certifications 
and  assurances,  and  ajqdication  lor 
Section  405  grants.  See  23  Cl-R  1200.10. 
After  award  of  grant  funds.  States  are 
required  to  ujulate  the  program  cost 
sununarv  (HS  Form  217)  and  the  fist  ol 

projects.' See  23  CFR  1200.15. 

Descriiition  of  the  Need  foi  the 
Information  and  Use  of  the  InfornwUon: 

As  noted  above,  the  statute  provides 
that  the  Highway  Safety  Plan  is  the 
apjilication  for  grants  under  2.1  U.S.C. 

402  and  405  each  fi.scal  year.  This 
information  is  necessary  to  determine 
whether  a  State  satisfies  the  criteria  or 
a  grant  award  under  Section  402  and 

Section  405.  ,  . 

Description  of  the  Likely  Respondents: 

57  (50  States,  District  ol  (iOlumhia, 

Puerto  Ricu,  American  Samoa,  (iuam. 
the  Northern  Mariana  Lslands,  the  U.S. 
Virgin  Islands,  and  the  Bureau  ol  Indian 
Affairs  on  behalf  of  the  Indian  Country). 

Estimate  of  the  Total  Annual 
Reporting  and  Recordkeeping  Rarden 
Resulting  from  the  Collection  of 

.  '"K^lislnvav  Saloty  IMan  (HSI>)  is  a 
[1  iilanning  document  for  a  State’s  entire 
2  traffic  safety  program  and  outlines  tlie 
countermeasures,  jirogram  activities, 
and  funding  for  key  program  areas  as 
identified  by  State  and  Federal  data  and 
nrohlem  identification.  By  statute, 
f  States  must  suhinit  and  NHTSA  must 
t  amirove  the  HSP  as  a  condition  ol 

Section  402  grant  funds.  MAP-21  also 
lily  requires  States  to  suhinit  its  |SoctH)n  405 
.U),  grant  aiijilication  as  part  ol  the  l  ist  . 

Ill  .States  must  siilmiit  tlie  HSP  each  fiscal 
year  in  order  to  (jualify  for  Section  402 

.11  and  405  grant  funds. 

405  The  e.stiniated  hurdeii  hours  lor  the 
c.ollection  of  information  are  based  on 
all  eligible  respondents  (i.e..  aiipfic:ants) 
for  each  of  the  grants: 

no  •  Section  402  grants;  57  (lilty  States, 
V  the  District  of  Cohmiha.  Puerto  Rico. 
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U.S.  Virgin  Islands,  Guam,  American 
Samoa,  the  Gommonwealtli  of  the 
Northern  Mariana  Islands,  and  the 
S(;cretary  of  the  Interior): 

•  .Section  40.5(1)  grants:  52  (fifty 
.States,  the  District  of  Colnmhia,  and 
Puerto  Rico): 

•  .Section  405(a)-(e),  (g)  grants:  50 
(fifty  .States,  the  Di.strict  of  Golnmha, 
Puerto  Rico,  IJ..S.  Virgin  Islands,  Guam. 
American  .Samoa,  and  the 
(iommonwealth  of  the  Northern  Mariana 
Islands). 

We  estimate  that  it  will  take  each 
respondent  approximately  240  hours  to 
collect,  review,  and  submit  the  re])orting 
information  to  NIITSA  for  the  Section 
402  program.  We  further  estimate  that  it 
will  lake  eac:h  res]Jondent 
apj)roximately  180  hours  to  collect, 
review,  and  snhmit  the  n;]Jorting 
information  to  NllT.SA  for  the  Section 
405  j)rogram.  During  the  fiscal  year  the 
States  pre])are  a  H.S  Form  217  initially 
and  are  recpiired  to  change  the  funding 
category  amounts  30  days  after  .S(!ction 
402  and  405  funding  is  received.  Each 
re.sjjondent  will  produce  approximatelv 
forty  IKS  Form  217s  annually.  It  takes 
a])proximately  '/z  hour  or  less  to 
com])lete  the  document.  I’herefore,  we 
estimate  that  it  will  take  (xich 
re.sj)ondent  aiJi)roximatelv  20  hours  to 
complete  the  IKS  Form  217  each  year. 
Ila.sed  on  the  above  information,  the 
estimated  annual  burden  hours  for  all 
respondents  are  25,080  hours. 

Assuming  the  average  salary  of  these 
individuals  is  .$50.00  per  hour,  the 
estimated  cost  for  (;ach  respondent  is 
$22,000:  the  estimated  total  cost  for  all 
respondents  is  $1,254,000. 

I’he.se  estimates  j)resent  the  highest 
jjossihle  burden  hours  and  amounts 
possible.  All  States  do  not  apply  for  and 
receive  a  grant  eac:h  year  under  each  of 
these  programs. 

NHTSA  notes  that  under  the  previous 
authorization,  .SAFETEA-LII,  .States 
submitted  ajijDlications  sejiarately 
throughout  the  fi.scal  year  for  various 
grants  (highway  safety  jjrograms, 
occupant  protection  incentive  grants, 
safety  belt  jjerformance  grants,  .State 
traffic  safety  information  system 
improvements,  alcohol-im]jaired  driving 
countermeasures,  motorcyclist  .safetv, 
child  safety  and  child  hoo.ster  seat  safety 
incentive  grants).  Under  the 
consolidated  grant  application  jirocess, 
NHTSA  estimates  that  the  overall 
l)aperwork  burden  on  the  .Stat(!s  will  he 
nuluced  by  this  rulemaking. 

Ciomments  are  invited  on: 

•  Whether  the  collection  of 
information  is  necessary  for  the  jjroper 
j)erformance  of  the  functions  of  the 
Department,  including  whether  the 
information  will  have  practical  utility. 


•  Whether  the  De])artment's  estimate 
for  the  burden  of  the  information 
collection  is  accurate. 

•  Ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  the  use  of 
automat(;d  collection  techniciues  or 
other  forms  of  information  technology. 
Please  snhmit  any  comments,  identified 
by  the  docket  numher  in  the  heading  of 
this  doc:ument,  by  any  of  the  methods 
de.scrihed  in  the  ADDRESSES  section  of 
this  document.  Gomments  are  due  hv 
March  25,  2013. 

G’.  Ndtiondl  Tdchnolo<>y  Trdnsfdr  and 
Advdncddwnt  Act 

Section  12(d)  of  the  National 
Technologv  Transfer  and  Advancement 
Act  of  199.5  (NTTAA),  Public  Law  104- 
113,  (15  U..S.G.  272)  directs  the  agencv 
to  evaluate  and  use  voluntary  consen.sus 
standards  in  its  regulatory  activities 
unless  doing  .so  would  he  inconsistent 
with  ajjplicahle  law  or  is  otherwi.se 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g., 
materials  s])ecifications,  te.st  methods, 
.sam])ling  j)rocedures,  and  business 
j)ractices)  that  are  developed  or  ado|)ted 
by  voluntary  consensus  standards 
bodies,  such  as  the  .Socaetv  of 
Automotive  Engineers.  We  have 
determined  that  no  voluntary  consensus 
standards  apply  to  this  action. 

//.  llnfuiidcd  Mandates  Haforin  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (Public  Law  104-4)  recpiires 
agenci(!s  to  j)rejian;  a  written  assessment 
of  the  costs,  benefits,  and  other  effects 
of  ju'opo.sed  or  final  rules  that  include 
a  Ihuleral  mandate  likely  to  result  in 
expenditures  by  .State,  local  or  tribal 
governments,  in  the  aggregate,  or  by  tin; 
jnivate  sector,  of  more  than  $100 
million  annually  (ailjusted  annually  for 
inflation  with  base  year  of  1995).  This 
IFR  woidd  not  meet  the  definition  of  a 
Federal  mandate  because  the  resulting 
annual  .State  exj)enditures  would  not 
exceed  the  minimum  threshold.  'I’he 
])rogram  is  voluntarv  and  .States  that 
choose  to  apply  and  qualify  would 
receive  grant  funds. 

/.  Nationed  Environmented  Policy  Act 

NHT.SA  has  considered  the  imi)acts  of 
this  rulemaking  action  for  the  ])ur])ose.s 
of  the  National  Environmental  Poliev 
Act.  The  agency  has  determined  that 
this  IFR  would  not  have  a  significant 
im])act  on  the  (piality  of  the  human 
environment. 

/.  Executive  Order  13211 

Executive  Order  13211  (88  FR  28355. 
May  18,  2001)  ap])lies  to  any 
rulemaking  that:  (1)  Is  determined  to  he 


economically  significant  as  defined 
under  Executive  Order  12888,  and  is 
likely  to  have  a  significantly  adverse 
effect  on  the  supply  of.  ilistrihution  of, 
or  use  of  energy:  or  (2)  that  is  designated 
by  the  Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  This 
rulemaking  is  not  likely  to  have  a 
significantly  adverse  effect  on  the 
sup])ly  of,  distribution  of.  or  u.se  of 
energy.  This  rulemaking  has  not  been 
designated  as  a  .significant  energy 
action.  Accordingly,  this  rulemaking  is 
not  subject  to  Executive  Order  13211. 

K.  Executive  Order  13175  (Consultation 
and  Coordination  With  Indian  Tribes) 

The  agency  has  analyzed  this  IFR 
under  Executive  Order  13175,  and  has 
determined  that  today’s  action  would 
not  have  a  substantial  tlirect  effect  on 
one  or  more  Indian  tribes,  would  not 
impose  substantial  direct  compliance 
costs  on  Indian  tribal  governments,  and 
would  not  preempt  tribal  law. 

Therefore,  a  tribal  summarv  impact 
statement  is  not  reciuired. 

L.  Plain  Uinyuage 

Executive  Order  12888  and  the 
President’s  memorandum  of  )une  1. 
1998,  retpiire  each  agency  to  write  all 
rides  in  plain  language.  Application  of 
the  principles  of  j)lain  language 
includes  consideration  of  the  following 
(jiiestions: 

•  Have  we  organized  the  material  to 
suit  the  jiuhlic’s  need.s? 

•  Are  the  reiiuirements  in  the  rule 
clearly  stated? 

•  Does  the  rule  contain  technical 
language  or  jargon  that  isn’t  clear? 

•  Would  a  different  format  (grouj)ing 
and  order  of  sections,  use  of  headings, 
paragraphing)  make  the  rule  easier  to 
understand? 

•  Would  more  (hut  .shorter)  sections 
he  better? 

•  Gould  we  improve  clarity  by  adding 
tables,  lists,  or  diagrams? 

•  What  el.se  could  we  do  to  make  the 
rule  easier  to  understand? 

If  von  have  anv  resjionses  to  these 
(]ue.stions,  plea.se  include  them  in  your 
comments  on  this  IFR. 

i\7.  Hegulatorv  Identifier  Ninnher  (RIN) 

The  Department  of  Transportation 
assigns  a  regulation  identifier  nundier 
(RIN)  to  each  regulatory  action  listed  in 
the  Unified  Agenda  of  Federal 
Regulations.  MAP-21  requires  NHT.SA 
to  award  highway  .safety  grants  pursuant 
to  rulemaking  and  separately  requires 
NITI'.SA  to  e.stahlish  minimum 
requirements  for  the  graduated  driver 
licensing  (GDL)  grant  in  accordance 
with  the  notice  and  comment  provisions 
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of  the  Administrative  Procedure  Act. 
(Section  3n()l(d).  MAP-21;  23  II.S.C. 
4().5{g)(3)(A))  For  this  reason,  the 
llepartinent  a.ssigned  two  .sej)arate  RlNs 
for  each  regulatory  action — (iDL  and 
interim  final  rule.  On  October  2.5.  2012. 
NHT.SA  j)ul)tished  a  separate  notice  of 
propo.sed  rulemaking  for  the  GDI.  grant. 
(77  FR  00950)  As  slated  in  NPRM. 

N1 ITSA  is  combining  the  GDI. 
regulatory  action  into  this  interim  final 
rule. 

The  Regulatory  Information  .Service 
Genter  publishes  the  Unified  Agenda  in 
or  about  April  and  Octohiu'  of  each  year. 
You  may  use  the  RIN  contained  in  the 
heading  at  the  beginning  of  this 
document  to  find  this  action  in  the 
Unified  Agenda. 

jV.  Privacy  Act 

I’lea.sc;  note  that  anyone  is  able  to 
search  the  electronic  form  of  all 
comments  received  into  any  of  our 
dockets  by  the  name  of  the  individual 
submitting  the  comment  (or  signing  the 
comment,  if  submitted  on  behalf  of  an 
association,  business,  labor  union,  etc.). 
Yon  may  review  DOT’s  complete 
I’rivacy  Act  .Statement  in  the  Federal 
Register  published  on  April  11. 2(K)() 

((i5  FR  19477)  or  yon  may  visit  http:// 
dias.dol.gov. 

List  of  Suhjef:ls  in  23  GFR  Parts  1200, 
1205,  1200,  1250,  1251,  12.52,  1313, 
1335,  1345, and  1350 

Grant  j)rogram.s — rransportation. 
Highway  safety.  Intergovernmental 
relations.  Reporting  and  recordkeeping 
nupiirements.  Admini.strative  jjraclice 
and  procedure.  Alcohol  ahu.se.  Drug 
abuse.  Motor  vehicles — motorcycles. 

For  the  reasons  di.scus.sed  in  the 
preamble,  under  the  authority  of  23 
l)..S.(].  401  et  seep,  the  National  Highway 
'I’raffic  .Safety  Administration  amends 
23  (iFR  (Chapter  11  and  Gha})ter  111  as 
follows: 

■  1 .  Revise  part  1 200  to  read  as  follows: 

PART  1200— UNIFORM  PROCEDURES 
FOR  STATE  HIGHWAY  SAFETY 
GRANT  PROGRAMS 

.Sec. 

Subpart  A — General 

1200.1  Purpose. 

1200.2  Applical)ililv. 

1200. :i  Dcffiiiilions. 

1200.4  .Stale  Highway  .Sahilv  Agcuicv — 
Aiilliorily  and  I’unclions. 

1200. .5  I3ii(!  Hal(!s — tiilerprelalion. 

Subpart  B — Highway  Safety  Plan 

1200.10  General. 

1200.11  Gonltiiits. 

1200.12  line  Dale  for  Sidjinission. 

1200.13  SjMicial  I’nnding  Gondilions  for 
Scjction  402  Grants. 


1200.14  Kiiview  and  Apjiroval  Procednriis. 
1200.1.5  Apporlioininiiil  and  (lliligation  of 
Fcnhiral  Funds. 

Subpart  C — National  Priority  Safety 
Program  Grants 

1200.20  (teneral. 

1200.21  Occnjiant  Protection  Grants. 

1200.22  .Stale  'I’raffic  .Safely  Iiddrnialion 
.SysIcMii  Iinprovenunils  (Jrants. 

1200.23  Imi)air(!d  Driving  Gonnlernieasures 
Grants. 

1200.24  Distractcul  Driving  Grants. 

1200.25  Motorcyclist  .Safelv  Grants. 

1200.20  .Stale  (iradnated  Driv(;r  l.iccnising 

(hauls. 

Subpart  D — Administration  of  the  Highway 
Safety  Grants 

1200.30  (ieneral. 

1200.31  Fqin])m(!nt. 

1200.32  Glunigcis — Ai3|)roval  of  the 
Approving  Official. 

1200.33  Vouchers  and  Projeu:!  Agreennenis. 

1200.34  Program  IncoiiK!. 

1200.35  Annual  Report. 

1200.3(i  App(;als  of  VVritlcm  IDecision  hy 
Ai)])ro\’ing  Official. 

Subpart  E — Annual  Reconciliation 

1200.40  Fxpiratioii  of  llu;  Highway  Salely 
Plan. 

1200.41  Disposition  of  lln(!X))ended 
llalanccis. 

1200.42  Post-Chant  Adjustments. 

1200.43  Gonlinning  RiupdreiiKmls. 

Subpart  F — Noncompliance 

1200.50  (hmiiral. 

1200.51  .Sanctions — R(;dnclion  of 
Ai)i)ortiomnenl. 

Subpart  G — Special  Provisions  for  Fiscal 
Year  2013  Highway  Safety  Grants  and 
Highway  Safety  Grants  Under  Prior 
Authorizations 

1 200.00  Fiscal  Y(!ar  201 3  .S(!clion  402 
Grants. 

1200. (it  Fiscal  Y(!ar  2013  .Section  405 
Cirants. 

1200.02  Pr(!-2013  Fiscal  Ycuir  (hauls. 

Ai)pendix  A  to  Part  1200 — (ierlification  and 
Assurances  for  Highway  .Safety  (irants 
(23  IJ.S.G.  Chapter  4) 

Ap])endix  B  to  Part  1200 — Highway  Safely 
Program  (h)st  .Summary  (H.S-217) 
Ap])endix  G  to  Part  1200 — Assuranc:es  for 
'I'een  'I'raffic  .Safety  Program 
Appemdix  D  to  Part  1200 — Gmlification  and 
Assurances  for  National  Priorilv  .Safelv 
Program  (Jranis  (23  II..S.G.  405) 
A])p(!ndix  F  to  Part  1200 — I'articipalion  hy 
Political  .Snhdi visions 
Apinmdix  F  to  Part  1200 — Planning  and 
Administration  (PKA)  Costs 

Authority:  23  D.S.C.  402:  23  ll.S.G.  405; 
dehigalion  of  authority  at  40  (3  R  1.95. 

Subpart  A — General 
§1200.1  Purpose. 

Thi.s  part  ostahlisho.s  uniform 
procodure.s  for  .State  highway  safety 
programs  authorized  under  Ghajiter  4. 
Title  23,  United  .States  Code. 


§1200.2  Applicability. 

The  provisions  of  this  part  apply  to 
highway  .safety  jnograms  authorized 
under  23  U..S.G.  402  beginning  fiscal 
year  2014  and,  excejit  as  sjiecified  in 
§  1200.24(a),  to  national  priority  safelv 
programs  authorized  under  23  U..S.G. 

405  h(!ginning  fiscal  year  2013. 

§1200.3  Definitions. 

As  used  in  this  ])art — 

Approving  Officied  means  a  Regional 
Administrator  of  the  National  Highwav 
Traffic  .Safety  Administration. 

Carrv-forward  funds  means  those; 
funds  that  a  .State  has  not  exjiended  on 
projects  in  the  fiscal  year  in  which  they 
were  apjiorlioned  or  allocated,  that  are 
being  brought  forward  and  made 
available  for  exjienditure  in  a 
snhsecjuent  fiscal  year. 

Contract  authority  means  the; 
statutory  language  that  authorizes  an 
agency  to  incur  an  obligation  without 
the  need  for  a  prior  appropriation  or 
further  action  from  Congress  and  which, 
when  exercised,  creates  a  binding 
obligation  on  the  United  .States  for 
which  Congress  mu.st  make  suhsequent 
liquidating  appropriations. 

Fisc(d  yew  means  the  Federal  fi.scal 
year,  consisting  of  the  12  months 
beginning  each  October  1  and  ending 
the  following  September  30. 

Covernor  means  the  Governor  of  any 
of  the  fifty  Slates,  Puerto  Rico,  the  U..S. 
Virgin  Islands,  Guam.  American  .Samoa, 
or  the  Commonwealth  of  the  Northern 
Mariana  Islands,  the  Mayor  of  the 
District  of  Golumbia,  or,  for  the 
ap])lication  of  this  part  to  Indian 
Country  as  provided  in  23  U..S.G.  4()2(h), 
the  .Secretary  of  the  Interior. 

Covernor’s  Representative  for 
Highway  Safety  means  the  officitd 
appointed  hy  the  Governor  to 
implement  the  .State’s  highwav  safety 
program  or.  for  the  ajiplication  of  this 
j)art  to  Indian  Country  as  jjrovided  in  23 
l)..S.G.  4()2(h),  an  official  of  the  Bureau 
of  Indian  Affairs  or  other  Department  of 
Interior  official  who  is  duly  designated 
hy  the  .Secretary  of  the  Interior  to 
im])lement  the  Indian  highway  safety 
j)rogram. 

Highway  Safety  Plan  (HSP)  means  the; 
document,  coordinated  with  the  State 
.strategic  highway  safety  |)lan  as  defined 
in  23  U..S.G.  148(a),  that  the  .State 
submits  each  fi.scal  year  as  its 
itpplication  for  highway  .safety  grants, 
which  de.scrihes  the  strategies  and 
|)roject.s  the  .State  ])Ian.s  to  imjjlement 
and  the  ntsources  from  all  sources  it 
jilans  to  use  to  achieve  its  highwav 
.safety  performance  targets. 

Highway  safetv  program  means  the 
planning,  strategies  and  jierformance 
measures,  and  general  oversight  and 
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inanageinonl  of  highway  safety 
.strategies  and  i)r()je(:ts  by  the  State 
eitlier  directly  or  through  .siil)-r(!cij)ients 
to  address  highway  .safety  problems  in 
the  State.  A  State  highway  safety 
program  is  defined  in  the  annual 
Highway  .Safety  Flan  and  any 
amendments. 

M/\P-21  or  “Moving  Ahead  for 
Progress  in  the  2Jst  Century  Act”  means 
Public  Law  112-141. 

NI1TSA  means  the  National  Highway 
Traffic  .Safety  Administration. 

Program  area  nuians  any  of  the 
national  j)riority  safety  program  areas 
identified  in  23  IJ..S.C.  405  or  a  jirogram 
area  identified  by  the  .State  in  the 
highway  safety  plan  as  encompassing  a 
major  highway  safety  j)rohlem  in  the 
State  and  for  which  documented 
effective  or  jjrojected  by  analysis  to  he 
effective  countermeasures  have  been 
identified. 

Project  means  any  undertaking  or 
activity  |)ro]K).sed  or  im])lemented  with 
grant  funds  under  23  IJ..S.(].  Chapter  4. 

Project  agreement  imians  a  written 
agreement  at  the  .State  levcd  or  between 
the  .State  and  a  suhgrantee  or  contractor 
under  which  the  .State  agrees  to  provide 
23  IJ..S.C.  Cha))ter  4  funds  in  exchange 
for  the  suhgrantee's  or  contractor’s 
jxirformance  of  one  or  more 
undertakings  or  activities  supjiorting  the 
highway  safety  program. 

Project  nnmher  means  a  unicjue 
identifier  assigned  by  a  .State  to  each 
project  in  the  H.SP. 

Public  road  means  any  road  under  the 
jurisdiction  of  and  maintained  by  a 
public  authority  and  oj)en  to  public 
travel. 

Section  402  means  section  402  of  title 
23  of  the  United  .States  Code. 

Section  405  means  section  405  of  title 
23  of  the  United  .States  Code. 

State  means,  excejjt  as  provided  in 
§  1200.25(h),  any  of  the  fifty  States  of 
the  United  States,  the  Di.strict  of 
Columbia,  Puerto  Rico,  the  U..S.  Virgin 
Islands,  Cuam,  American  .Samoa,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  or,  for  the  application  of  this 
l)art  to  Indian  Country  as  jjrovided  in  23 
U..S.C.  402(h),  the  Secretary  of  the 
Interior. 

State  highway  safety  improvement 
program  means  tin;  j)rogram  defined  in 
.section  148(a)(ll)  of  title  23  of  the 
United  States  Code. 

State  strategic  highway  safety  plan 
means  the  plan  defined  in  section 
148(a)(12)  of  title  23.  United  .States 
Code. 

§  1200.4  State  Highway  Safety  Agency — 
Authority  and  Functions. 

(a)  Policy.  In  order  for  a  .State  to 
receive  grant  funds  under  this  part,  the 


Covernor  shall  exercise  responsihilitv 
for  the  highway  safety  program  through 
a  .State  flighway  Safety  Agency  that  has 
adecjuate  powers  and  is  suitably 
e(iui])j)ed  and  organized  to  carrv  out  the 
.State's  highway  safety  program. 

(h)  Authority.  Each  .State  Highway 
.Safety  Agency  shall  he  authorized  to — 

(1)  Develop  and  execute  the  Highway 
.Safety  Plan  and  highway  safety  program 
in  the  .State; 

(2)  Obtain  information  about 
j)rogram.s  to  improve  highway  safety 
and  projects  administered  by  other  .State 
and  local  agencies; 

(3)  Maintain  or  have  ready  access  to 
information  contained  in  State  highwav 
safety  data  systems,  including  crash, 
citation,  adjudication,  emergency 
medical  services/injury  surveillance, 
roadway  and  vehicle  record  keijping 
sy.stems,  and  driver  licen.se  data; 

(4)  Periodically  review  and  comment 
to  the  Governor  on  the  effectiveness  of 
jirograms  to  improve  highwav  safetv  in 
the  .State  from  all  funding  sources  that 
the  .State  ])lans  to  u.se  for  such  purposes; 

(5)  Provide  financial  and  technical 
a.ssi.stance  to  other  .State  agencies  and 
political  subdivisions  to  (leveloj)  and 
carry  out  highway  safety  strat(!gies  and 
])rojects;  and 

(0)  Establish  and  maintain  adecpiate 
staffing  to  effectively  plan,  manage,  and 
provide  oversight  of  highway  .safety 
projects  a])j)rov(!d  in  the  Highwav  .Safetv 
Plan. 

(c)  Functions.  Each  .State  Highway 
.Safety  Agency  shall — 

(1)  Develop  and  j)repare  the  Highway 
.Safety  Plan  ha.sed  on  evaluation  of 
highway  safety  data,  including  crash 
fatalities  and  injuries,  roadway,  driver 
and  other  data  sources  to  identify  .safety 
problems  within  the  .State; 

(2)  E.stahlish  highway  safety  projects 
to  be  funded  within  the  State  under  23 
U.S.C.  Chapter  4  based  on  identified 
safety  j)rohlem.s  and  priorities; 

(3)  Provide  direction,  information  and 
assistance  to  suh-grantees  concerning 
highway  safety  grants,  procedures  for 
participation,  and  development  of 
projects; 

(4)  Encourage  and  assist  suh-grantees 
to  improve  their  highway  safety 
planning  and  administration  efforts; 

(5)  Review  and  approve,  and  evaluate 
the  implementation  and  effectiveness  of 
.State  and  local  highway  safely  programs 
and  projects  from  all  funding  .sources 
that  the  .State  plans  to  u.se  umhir  the 
H.SP,  and  approve  and  monitor  the 
expenditure  of  grant  funds  awarded 
under  23  U..S.C.  Chaj)ter  4; 

(fi)  Assess  ])rogram  p(!rformance 
through  analysis  of  highway  safety  data 
and  data-driven  performance  measunxs; 


(7)  Ensure  that  the  State  highway 
safetv  jirogram  meets  the  reejuirements 
of  23  U.S.C.  Chapter  4  and  applicable 
Federal  and  .State  laws,  including  hut 
not  limited  to  the  standards  for  financial 
management  .svstems  required  under  49 
CER  18.20; 

(8)  Ensure  that  all  legally  recpiired 
audits  of  the  financial  operations  of  the 
.State  Highway  .Safety  Agency  and  of  the 
use  of  highway  safety  grant  funds  are 
conducted; 

(9)  Track  and  maintain  current 
knowledge  of  changes  in  State  statute  or 
regulation  that  could  affect  .State 
(|ualific;ation  for  highway  safety  grants 
or  fund  transfer  programs;  and 

(10)  Coordinate  the  Higliway  Safety 
Plan  and  highway  safety  data  collection 
and  information  systems  activities  with 
other  federally  and  non-federally 
supported  programs  relating  to  or 
affecting  highway  safety,  inc;luding  the 
State  strategic  high\vav  safetv  plan  as 
defined  in  23  U.S.C.  l'48(a).  ' 

§1200.5  Due  Dates — Interpretation. 

If  any  deadline  or  due  date  in  this  part 
falls  on  a  .Saturday.  .Sunday  or  Federal 
holiday,  the  applicable  deadline  or  due 
date  shall  lx;  the  next  business  dav. 

Subpart  B — Highway  Safety  Plan 

§1200.10  General. 

neginning  with  grants  authorized  in 
fiscal  year  2014,  to  ajjply  for  any 
highway  .safety  grant  under  23  U..S.C. 
('.hapter  4.  a  .State  shall  submit  a 
Highway  Safety  Plan  meeting  the 
nxiuiremeuts  of  this  suhpart. 

§1200.11  Contents. 

Each  fi.scal  year,  the  State’s  Highway 
.Safety  Plan  shall  consist  of  the 
following  comj)onents: 

(a)  Highway  safety  planning  process. 
(1)  A  brief  description  of  the  clata 
sources  and  jjrocesses  used  by  the  State 
to  identify  its  highway  safety  problems, 
descrih(!  its  highway  .safety  performanc.e 
measures  and  define  its  performance 
targets,  develop  and  select  (ividence- 
hased  countermeasure  strategies  and 
jirojects  to  address  its  problems  and 
achieve  its  performance  targets.  In 
describing  these  data  .sources  and 
processes,  the  .State  shall  identify  the 
partieijjants  in  the  j)roce.sse.s  (e.g., 
highway  .safety  committees,  program 
.stakeholders,  community  and 
constituent  groups),  di.scuss  the 
strategies  for  project  selection  (e.g., 
constituent  outreach,  public  meetings, 
solicitation  of  pro})osals).  and  li.st  the 
information  and  data  sources  (;onsulted 
(e.g.,  Coantermeasares  That  Work,  Sixth 
Edition.  2011). 

(2)  A  description  of  the  efforts  to 
coordinate  and  the  outcomes  from  the 
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data  collection,  and  information  sy.stenis 
with  the  State  strategic  highway  sahity 
plan  (as  defined  in  23  II.S.C.  148(a)). 

(h)  Pt^rformancti  plan.  A  ])(!rforinanc(! 
plan  containing  the  following  elements: 

(1)  A  list  of  annual  (juantiilahle  and 
measurable  highway  .salety  performanci! 
targets  that  is  (lata-driven,  consistent 
with  the  Uniform  Chiidelines  for 
Highway  .Safety  Program  and  ha.sed  on 
highway  .safety  i)rol)lems  identified  hy 
the  .State  during  the  jilanning  process 
conducted  under  |)aragraph  (a)  of  this 
section. 

(2)  I’erformance  measures  developed 
hy  DOT  in  collaboration  with  the 
Uovernor's  Highway  Safety  Association 
and  others,  beginning  with  the  MAP-21 
directed  "Traffii:  .Safety  P(;rformance 
Measures  for  .States  and  Fethual 
Agencies”  (DOT  H.S  811  02.5),  which  are 
used  as  a  minimum  in  developing  the 
performance  targets  identified  in 
paragra])h  (h)(1)  of  this  section. 

Heginning  with  grants  awarded  after 
fiscal  year  2014,  the  performance 
measures  common  to  the  .State's  H.SP 
anil  the  .State  highway  safety 
improvement  program  (fatalities,  fatality 
rate,  and  .serious  injuries)  shall  he 
defined  identically,  as  coordinated 
through  the  .State  strategic  highway 
safety  plan.  At  liiast  one  jjerformance 
measure  and  ])erformance  target  that  is 
data  driven  shall  he  provided  for  each 
program  area  that  enables  the  .State  to 
track  progress,  from  a  sjiecific  baseline, 
toward  meeting  the  target  (e.g..  a  target 
to  “increase  .seat  belt  use  from  X  percent 
in  Y(!ar  1  to  Y  percent  in  Year  2,”  using 
a  ])erformance  measure  of  “percent  of 
restrained  occupants  in  front  outboard 
seating  |)ositions  in  passenger  motor 
vehicles").  For  each  jjerformance 
measure,  the  .State  shall  provide: 

(i)  Documentation  of  current  safety 
levels: 

(ii)  Quantifiable  annual  ])erformance 
targets:  and 

(iii)  justification  for  each  performance 
target  that  explains  whv  the  target  is 
approja  iate  and  data-driven. 

(3)  Additional  performance  measures, 
not  included  under  paragraph  (1))(2)  of 
this  section.  For  j)rogram  areas  where 
performance  measures  have  not  been 
jointly  develo])ed.  a  .State  shall  d(!velo]) 
its  own  performance  measures  and 
performance  targets  that  are  data-driven 
(e.g.,  distracted  driving,  bicycles).  The 
.State  shall  j)rovide  the  .same  information 
as  required  under  ])aragraph  (b)(2)  of 
this  section. 

(c)  Highway  safaty  stratagias  and 
projacts.  A  de.scrij)tion  of — 

(1)  Each  countermeasure  strategy  and 
j)roject  the  .State  jilans  to  im])lement  to 
reach  the  jjerformance  targets  identified 


minimum,  the  .State  .shall  describe  one 
year  of  .Section  402  and  40.5 
countermeasure  strategies  and  projects 
(which  should  include  countermiiasure 
strategies  identifiiul  in  the  .State  strategic 
highway  safety  plan)  and  shall  identify 
funds  from  other  sources,  including 
Imderal,  .State,  local,  and  private  .sector 
funds,  that  the  .State  ])lans  to  use  for 
such  projects  or  use  to  achieve  program 
area  performance  targets. 

(2)  The  .State's  process  for  selecting 
the  countermeasure  .strategies  and 
projects  described  in  paragraph  (c)(1)  of 
this  section  to  allow  the  .State  to  meet 
the  highway  safety  performance  targets 
de.scrihed  in  ])aragraph  (h)  of  this 
section.  At  a  minimum,  the  .State  shall 
provide  an  assessment  of  the  overall 
traffic  safety  impacts  of  the  strategies 
chosen  and  pro])osed  or  approved 
j)rojects  to  be  funded. 

(3)  The  data  and  data  analysis  or  other 
documentation  supporting  the 
effectiveness  of  proj)osed 
countermeasure  strategies  de.scrihed  in 
j)aragra])h  (c)(1)  of  this  section  (e.g.,  the 
.State  may  include  information  on  the 
cost  effectiveness  of  ])ro])osed 
countermeasure  strategies,  if  such 
information  is  available). 

(4)  The  evidence-ba.sed  traffic  safety 
enforcement  ])rogram  to  j)revent  traffic 
violations,  crashes,  and  crash  fatalities 
and  injuries  in  areas  most  at  risk  for 
such  incidents.  At  a  minimum,  the  .State 
shall  provide  for — 

(1)  An  analysis  of  crashes,  crash 
fatalities,  and  injuries  in  areas  of  highest 
risk: 

(ii)  De])loyment  of  riisources  based  on 
that  analysis:  and 

(iii)  Continuous  follow-up  and 
adjustment  of  the  enforcement  j)lan. 

(5)  The  ])lanned  high  visibility 
enforcement  strategies  to  sujqiort 
national  mobilizations. 

(d)  Parfonnanca  rapoii.  A  jirogram- 
area-level  re])ort  on  the  .State's  success 
in  meeting  .State  performance  targets 
from  the  previous  fiscal  year’s  Highway 
.Safety  Flan. 

(e)  Program  cost  siinunaiY  and  list  of 
projects.  (1)  H.S  Form  217,  meeting  the 
requirements  of  A|)j)i!ndix  15,  conqileted 
to  reflect  the  .State’s  pro])o.si!d 
allocations  of  funds  (including  carry¬ 
forward  funds)  by  ])rogram  area.  The 
funding  level  used  shall  he  an  estimate 
of  available  funding  for  the  upcoming 
fiscal  year  basiid  on  amounts  authorized 
for  the  fi.scal  year  and  projected  carry¬ 
forward  funds. 

(2)  For  each  |)rogram  area,  an 
accom])anving  list  of  projects  that  the 
.State  proposes  to  conduct  for  that  fiscal 
year  and  an  e.stimated  amount  of 
Federal  funds  for  each  such  project. 


Ap])endix  A — Certifications  and 
Assurances  for  .Section  402  Crants, 
signed  hy  the  Covernor’s  Representative 
for  Highway  .Safety,  certifying  the  H.SF 
application  contents  and  providing 
assurances  that  the  .State  will  comply 
with  applicable  laws  and  regulations, 
financial  and  programmatic 
re(]uirements.  and,  in  accordance  with 
§  1200.13  of  this  part,  the  special 
funding  conditions  for  the  Section  402 
])rogram. 

(g)  Tccn  Traffic  Safety  Program.  If  the 
.State  elects  to  include  the  Teen  Traffic 
.Safety  Frogram  authorized  under  23 
II..S.C.  402(m),  a  descri])tion  of  projects 
that  the  .State  will  conduct  as  ])art  of  the 
Teen  I’raffic  .Safety  Frogram — a 
statewide  program  to  improve  traffii: 
safety  for  teen  drivers — and  the 
assurances  in  Appendix  C,  signed  hy  the 
Covernor’s  Representative  for  Highway 
.Safety. 

(h)  Section  405  grant  application. 
Ai)i)lication  for  any  of  the  national 
])riority  safety  ])rogram  grants,  in 
accordance  with  the  requirements  of 
sub])arl  C,  including  Appendix  D — 
Certifications  and  Assurances  for 
.Section  405  Crants,  signed  by  the 
Covernor’s  Re])resentative  for  Highway 
Safety. 

§  1 200.1 2  Due  Date  for  Submission. 

(a)  Exce])l  as  specified  under 
1200.01(a).  a  .State  shall  submit  its 

Highway  .Safety  Flan  electronically  to 
the  Niri'SA  regional  office  no  later  than 
July  1  preceding  the  fiscal  year  to  which 
the  Highway  .Safety  Flan  apj)lie.s. 

(b)  Failure  to  meet  this  deadline  may 
result  in  delayed  ap])roval  and  funding 
of  a  .State’s  .Section  402  grant  or 
disqualification  from  receiving  .Section 
405  grants. 

§  1200.13  Special  Funding  Conditions  for 
Section  402  Grants. 

The  .State’s  highway  safety  jjrogram 
under  .Section  402  shall  be  subject  to  the 
following  conditions,  and  a])])roval 
under  §  1200.14  of  this  j)art  shall  be 
deemed  to  incorporate  these  conditions: 

(a)  Planning  and  administration  costs. 
(1)  Federal  parfii:i])ation  in  Fl^cA 
activities  shall  not  exceed  50  percent  of 
the  total  co.st  of  such  activities,  or  the 
a)i])licable  sliding  scale  rate  in 
accordance  with  23  U..S.C.  120.  The 
Federal  contribution  for  FJvA  activities 
shall  not  exceed  13  percent  of  the  total 
funds  the  .State  receives  under  23  U..S.U. 
402.  In  accordance  with  23  IJ..S.C. 

120(i).  the  Federal  share  payable  for 
])rojecls  in  the  U..S.  Virgin  Islands, 
Guam,  American  .Samoa  and  the 
Commonwealth  of  the  Northern  Mariana 
Islands  shall  be  100  ])ercent.  The  Indian 
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(Country,  as  defined  l)y  23  ll.S.G.  4()2(h), 
is  exempt  from  the  provisions  of 
nuiuirements.  Nll't'SA  funds  shall  l)e 
used  only  to  finance  P8tA  activities 
attrihutahle  to  NUTSA  programs. 
Determinations  of  1’8;A  sliall  he  in 
accordance  with  the  provisions  of 
Appendix  F. 

(2)  F^iA  tasks  and  related  i:ost.s  shall 
Im;  described  in  the  F&A  modide  of  the 
State’s  Highway  Safety  Flan.  The  State’s 
matching  share  shall  he  determined  on 
the  basis  of  the  total  F8iA  costs  in  the 
module. 

(h)  /\utoinat(^d  iraffic  (njfurcanwnt 
systems  pvohibition.  The  State  may  not 
exjjend  funds  apportioned  to  the  State 
under  23  U.S.Ci.  402  to  c;arrv  out  a 
j)rogram  to  purchase,  operate,  or 
maintain  an  automated  traffic 
enforcement  system.  Tin;  term 
“automated  traffic  enforcement  sy.stem’’ 
includes  any  camera  which  captures  an 
image  of  a  vehicle  for  the  purposes  only 
of  red  light  and  speed  enforc;ement,  and 
does  not  include  hand  held  radar  and 
other  devices  optnated  by  law 
enforcement  officers  to  make  an  on-the- 
.scene  traffic  .stoj),  issue  a  traffic  citation, 
or  other  enforcement  action  at  the  time 
of  the!  violation. 

§1200.14  Review  and  Approval 
Procedures. 

(a)  (7’enerf//.  Upon  receijjt  and  initial 
review  of  the  Highway  Safetv  Flan, 
NirrSA  may  recpiest  additional 
information  from  a  State  to  ensure 
com|)liance  with  the  retjuirements  of 
this  part.  Failure  to  re.s])ond  promjjtlv  to 
a  recpiest  for  additional  information 
concerning  the  Section  402  grant 
application  may  result  in  delayed 
ajiproval  and  funding  of  a  State’s 
Sec.tion  402  grant.  Failure  to  respond 
jiromjitly  to  a  recpiest  for  additional 
information  c:onc:erning  any  of  the 
Section  40.5  grant  aj)plic:ations  may 
result  in  a  State’s  cliscpialific;atic)n  from 
consideration  for  a  Section  405  grant. 

(h)  Approval  and  disapproval  of 
Highway  Safaiy  Plan.  Within  00  clays 
after  receipt  of  the  Highway  Safety  Flan 
under  this  suhpart — 

(1)  For  Section  402  grants,  the 
Approving  Official  shall  issue — 

(i)  A  letter  of  approval  with 
cxmclitions,  if  any,  to  the  Governor  and 
the  Governor’s  Repre.sentative  for 
Highway  Safety:  nr 

(ii)(A)  A  letter  of  disapproval  to  the 
Governor  and  the  Governor’s 
Repre.sentative  for  Highway  Safety 
informing  the  State  of  the  rea.sons  for 
disapproval  and  recpiiring  resuhmission 
of  the  Highway  Safety  Flan  with 
proposecl  modifications  nec;essary  for 
aiijiroval;  and 


(B)  A  letter  of  ajijiroval  or  disajiproval 
ujion  resuhmission  of  the  Highway 
Safety  Flan  within  30  clays  after  NHTSA 
rec:eives  the  revised  Highway  Safety 
Flan. 

(2)  For  Sec:tion  405  grant.s — 

(i)  The  NHTSA  Administrator  shall 
notifv  States  in  writing  of  Section  405 
grant  awards  and  specify  any  cxinditions 
or  limitations  impo.sed  by  law  on  the 
use  of  funds;  or 

(ii)  The  Approving  Official  .shall 
notify  States  in  writing  if  a  State’s 
ap])lic:ation  does  not  meet  the 
cjualific.ation  recpiirements  for  any  of  the 
Section  405  grants. 

§  1 200.1 5  Apportionment  and  Obligation  of 
Federal  Funds. 

(a)  Exc:ept  as  provided  in  paragraph 
(h)  of  this  section,  on  Oedoher  1  of  each 
fisc:al  year,  or  soon  thereafter,  the 
NHTSA  Admini.strator  .shall,  in  writing, 
distribute  funds  available  for  obligation 
under  23  U.S.G.  Gha])ter  4  to  the  States 
and  speenfy  any  conditions  or 
limitations  im])osecl  by  law  on  the  use 
of  the  funds. 

(h)  In  the  c;vent  that  authorizations 
cixist  hut  no  api)lic:ahle  apjnopriation  ac:t 
has  been  enactcul  by  Ocdohcir  1  of  a  fisc:al 
year  the  NHT.SA  Administrator  mav,  in 
writing,  distribute  a  part  of  the  funds 
authorized  under  23  U.S.G.  Ghajdcir  4 
contracd  authority  to  the  Statcis  to  ensure 
l)rc)gram  c:c)ntinuity,  and  in  that  event 
shall  speenfy  anv  exenditions  or 
limitations  im])c)secl  hv  law  on  the  u.se 
of  the  funds.  Upon  appropriation  of 
grant  funds,  the  NHTSA  Admini.strator 
shall,  in  writing,  promptly  adjust  the 
obligation  limitation,  and  speenfy  any 
c;onclitions  or  limitations  imposed  by 
law  on  the  u.se  of  the  funds. 

(c:)  Funds  distrihuted  undt^r  paragraph 
(a]  or  (h)  of  this  seed  ion  shall  he 
available  for  c;x])enclitnre  hv  the  States 
to  .satisfy  the  Federal  share  of  exjjenses 
under  the  ajjproved  Highway  Safetv 
Flan,  and  .shall  constitute  a  c:ontracdual 
obligation  of  the  Fedccral  Government, 
sidjjecd  to  any  c;onclitions  or  limitations 
identified  in  the  distributing  document. 
Suc:h  funds  shall  he  available  for 
expenditure  by  the  Statc;.s  as  provided  in 
§  1200.41(1)),  after  which  the  funds  shall 
la]).se. 

(cl)  Notwithstanding  the  ])rovi.sions  of 
paragraph  (c;)  of  this  .seedion — 

(1)  Reimhur.sement  of  State  expenses 
for  Section  402  grant  funds  shall  he 
c:ontingent  upon  the  submission  of  an 
updated  HS  Form  217  and  an  updated 
projecd  list  that  includes  j)rojecd 
numhers  for  eac;h  projecd  within  30  days 
after  the  beginning  of  the  fi.scxil  year  or 
the  date  of  the  written  approval 
provided  under  §  1200.14(h)(1)  of  this 
part,  whichever  is  later,  and  aj)proval  of 


the  U])clatecl  HS  Form  217  hv  the 
Approving  Officnal. 

(2)  Reimhursement  of  State  expen.ses 
for  Section  405  grant  funds  shall  he 
cxnitingent  upon  the  sidcmission  of  an 
u))clatecl  Highway  Safety  Flan,  HS  Form 
217,  and  projecd  li.st  to  address  the  grant 
funds  awarded  under  suhpart  C,  within 
30  clays  after  the  beginning  of  the  fisc:al 
year  or  the  date  of  the  grant  award 
nc)tic;e  provided  under  §  1200.14(1))(2), 
whichever  is  later,  and  a])proval  of  the 
updated  Highway  Safety  Flan  and  HS 
Form  21 7  by  the  Approving  Offic:ial. 
Submitting  the  updated  Highwav  Safetv 
Flan  and  HS  Form  217  is  a  prec;onclition 
to  reimhur.sement  of  grant  expenses. 

(3)  The  uj)clatecl  HS  Form  217 
recpiired  under  paragraj)h.s  (cl)(l)  and 
(cl)(2)  of  this  seedion  shall  reflecd  the 
State’s  alloc:atic)n  of  grant  funds  made 
available  for  expenditure  during  the 
fi.sc:al  year,  inc:luding  c:arrv-fc)rward 
funds.  Within  each  program  area,  the 
State  shall  provide  a  projecd  li.st  to  he 
c:onchicdecl  during  the  fi.sc:al  year. 

Subpart  C — National  Priority  Safety 
Program  Grants 

§1200.20  General. 

(a)  Sc.'ope.  'I’his  suhj)art  establishes 
c:riteria.  in  ac:c;orclance  with  23  U.S.Ci. 

405,  for  awarding  grant.s  to  .States  that 
adopt  and  im])lement  j)rograms  and 
laws  to  address  national  priorities  for 
recluc:ing  highway  deaths  and  injuries. 

(h)  Dafinitions.  As  used  in  this 
suhpart — 

Blood  (dcohol  concantration  or  BAC 
means  grams  of  alciohol  per  deciliter  or 
100  milliliters  blood,  or  grams  of 
alcohol  per  210  liters  of  breath. 

FABS  means  NHTSA’s  Fatality 
Analysis  Reporting  Svstem. 

Majoritv  means  greater  than  50 
percent. 

Passanger  motor  vehicia  means  a 
passenger  c;ar,  i)ickup  truc:k,  van, 
minivan  or  .sj)C)rt  utility  vehic:le  with  a 
gross  vehiede  weight  rating  of  less  than 
10.000  pounds. 

Personal  wireless  connnnnications 
device  means  a  clevic.e  through  whicdi 
|)ersonal  wireless  servic:e.s  (c:ommerc:ial 
mobile  servic;e.s.  unlic:ensecl  wireless 
servic.es.  and  c:ommon  c;arrier  wireless 
excdiange  ac:c:e.ss  .servic;e.s)  are 
transmitted,  hut  does  not  incducle  a 
global  navigation  satellite  system 
receiver  used  for  j)C)sitioning.  emergenc;y 
notific:ation.  or  navigation  purposes. 

Primaiv  offense  means  an  offense  for 
which  a  law  enforc:ement  offic.er  may 
stop  a  vehicle  and  issue  a  citation  in  the 
ah.senc;e  of  eviclenc;e  of  another  offen.se. 

(c;)  Eligibilitv.  Except  as  ])roviclecl  in 
§  1200.25(c),  the  50  States,  the  Di.strict 
of  Golumhia,  Fuerto  Rico,  Americ:an 


Samoa,  iho  Conimoiiw oalth  of  the 
Northern  Mariana  Island.s.  Guam  and 
In;  IJ.S.  \  ii^ui  Islands  an;  each  oligibU; 
to  «ipply  for  national  jiriorifv  .safety 
program  orants  nndor  this  sidaiart'. 

tdj  QiidJitiration  hastui  on  Sloio 
.s/n/n/e.v.  Whenever  a  State  statute  is  the 
liiisi.s  fora  grant  award  under  this 
subpart  such  .statute  shall  have  h(;en 
enacted  hy  the  application  due  date  and 
Im;  in  ellect  and  enforced,  without 
niterruption  hy  the  heginning  of  and 
tbrougliont  the  fcscal  vear  of  the  grant 

award. 

oniimls^  f*‘/«/J»/nf7//on.s  and  transfer 

(1)  Except  as  in  provid(;d  §  1200.2()(d) 
[lie  aniount  of  a  grant  award  to  a  State 
III  a  tiscal  year  under  this  snhjiart  shall 
Im;  determined  hy  apjdying  the 
apportionment  formula  under  23  IJ  S  G 
4()2(c)  for  fiscal  year  2()()9  to  all 
iliialifying  States,  in  proportion  to  the 
State  received  under 

niHt  fill  availabhi  amounts  an; 
distrihuted  to  (|ualifving  States  to  the 
niaxinnim  extent  jiracticahle. 

(2)  Notwithstanding  iiaragrapli  (e)(1) 

[)f  tins  .s(H:tion.  and  except  as  jirovided 

ni§  1200.2.-i(k).agrantawardl;dtoa 

State  111  a  fi.scal  year  under  this  suhpart 
may  not  exceed  10  percent  of  the  total 
amount  made  available  for  that  section 
for  that  li.scal  yciar. 

(■f)  If  It  is  determined  after  review  of 
applications  that  funds  fora  grant 
program  under  this  snhjiart  will  not  all 
lx;  distributed,  .such  funds  .shall  he 
translerred  to  other  jirograms  authorized 
uiK  er  23  II.S.C.  402  and  4(J.‘-i  to  ensure 
lo  t  ii;  maximum  extent  jiracticahle,  that 
each  State  receives  the  maximum 
funding  for  which  it  (jiialifies. 

(f)  Matching.  The  Federal  share  of  the 
eo.sts  ol  activities  or  jirograms  funded  ' 
using  amounts  from  grants  awarded  ' 

under  this  snhjiart  iiiav  not  exceed  «0  ‘ 

jiercent.  { 


§  1200.21  Occupant  protection  grants. 

(a)  Ihirpose.  This  .section  establishes 
criteria,  in  accordance  with  23  IJ.S.t; 
4()5(h).  for  awarding  grants  to  States  that 
adojit  and  mijilement  (;ff(!ctive  occujiant 
jmi  ection  jirograms  to  n-duce  liighwav 
(leaths  and  injuries  resulting  from 
mdividuals  riding  unrestrained  or  not 

'‘'f'icles. 

|h)  Definitions.  As  u.sed  in  this 
section — 

Child  ivstraint  means  anv  device 
(including  a  child  .safety  .seat,  hoo.ster 
•seat  u.s(;(l  ni  conjunction  with  .Tjioint 
x;  ts  or  harne.ss.  hut  (ixcluding  .seat 
l>u  ts)  that  IS  designed  for  use  in  a  motor 
ve[ncle  to  re.strain.  .seat,  or  jiosition  a 
|.[iild  who  weigh.s  (i.^  jiounds  (:i() 
kildgrams)  or  le.ss  and  that  meets  the 


I  edera  motor  vehicle  safety  standard 
,  f 'I  National  liighwav 

Tiaffic  Safety  Admini.stration  for  i  hild 
restraints. 

High  seat  belt  use  rate  State  nu-ans  a 
State  that  has  an  ohserv(;d  .seat  belt  use 
-  late  of  {)().()  jiercent  or  higher  (not 

rounded)  based  on  validatiid  data  from 
I  lie  State  survey  of  .seat  lii'lt  u.se 
'  conducted  during  the  jirevious  calendar 
year.  ui  accordance  with  the  Uniform 
Crit,;ria  cir  State  Observational  Surveys 
of  Seat  Belt  Use.  23  GFR  l^art  1340  (e.o. 

cr  suhmitted  on  July 

1.  2014  the  jirevious  calendar  vear” 
would  he  2013). 

/^iire/-.seo/  belt  use  rate  State  means 
a  State  that  has  an  oh.served  .seat  belt  u.se 
late  below  90.0  jiercent  (not  rounded) 
liased  on  validat(;d  data  from  the  State 
survey  of  .seat  belt  u.se  conducted  during 
file  jirevious  calendar  year,  in 
accordance  with  the  Uniform  Criteria 
or  State  Observational  Surveys  of  Seat 
belt  U.se.  23  CI'R  Part  1 340  (e.g..  for  a 
grant  ajijilication  suhmitted  on  )ulv  1 
2014.  the  “jirevious  calendar  year" 
would  Ik;  201.3). 

Seat  belt  ni(;an.s,  with  r(;.sji(;ct  to  ojien- 
liody  motor  vehicles,  including 
‘  oiivertihles.  an  occnjiant  restraint 
system  consi.sting  of  a  laji  h(;lt  ora  hni 
hid  and  a  detachahle  shoulder  h(;lt.  and 
with  re.sji(;ct  to  otli(;r  motor  vehicles,  an 
occiijiant  restraint  .system  consisting  of 
integrated  laji  and  shoulder  belts. 

Problem  identification  ni(;an.s  the  data 
collection  and  analysis  jiroce.ss  for 
Identifying  areas  of  the  State,  tvjies  of 
cra.sh(;s  cir  tvjies  of  jiojudations  (e.g.. 
Iiigli-ri.sk  jiopulations)  that  jire.sent 
simcific  .safety  or  n.sage  challenges  in 
f  ‘»'t:i'panl  jirotection. 

(c)  tbgihility  determination.  A  Stati;  is 
eligible  to  ajijily  for  a  grant  under  this 
section  as  a  high  seat  belt  u.si;  rate  State 
or  as  a  lower  .seat  h(;lt  n.se  rate  State;,  in” 
accordance  with  jiaragrajili  (d)  or  (e)  of 

tins  .section,  as  a jijilicahle. 

(d)  Qualification  criteria  for  a  high 

seat  belt  use  rate  State.  To  (jualify  for  an  , 
oi.cujiant  jirotection  grant  in  a  fi.scal 
year,  a  high  seat  belt  u.se  rate  State  (as  i 

I-  I'l"  "  Apponiiix  I)  iind  i|„, 

lollowing  documentation:  I 

(1 )  Occupant  protection  plan,  (i)  fh,,-  ( 

a  hrst  fi.scal  y(;ar  award,  a  cojiy  of  iJi,;  ^ 
S  ate  o(:cu, Knit  jirotection  jirogram  arc;a  s 
fnan  d  lx;  niclud(;d  in  the;  State  ffSP  i 

that  de.scrih(;.s  the  jirograms  the  State 
w,  I  |„ 

pu"ii,:«:;it:  , 

(ii)  For  .suh.s(;,juent  fi.scal  year  awards  ,i’ 
an  iijidate  of  the  Slatci’s  occiijiant  ’  J, 
Pjof^ 

(d)(l)(i)  of  tins  section. 


(2)  Participation  in  Click-it-or-Ticket 
national  mobilization.  A  d(;.scrijition  of 
le  State  s  jilanned  jiarticijiation.  and 
the  assurance  jiroviehid  in  Part  1  of 
1  Ajijiendix  D.  signed  hy  the  (hivernor’s 
ighway  Safety  Rejini.sentative.  that  the 
Ma  e  will  jiarticijiate  in  tin;  Click  it  or 
1  icket  national  inohilization  during  the 

fiscal  year  of  the  grant;  ' 

»'  (3)  Child  restraint  inspection  stations 

iJocumentation  that  the  State  has  an 
■s  active  network  of  child  in.sjioction 

.  stations  and/or  insjioction  events  that 
ly  are — 

(i)  Loi.ated  in  areas  that  service  the 
majority  of  the  State’s  jiojiiilation  and 
show  evidence  of  outreach  to 

a;  under.served  areas;  and 

(ii)  Staffed  with  at  least  one  current 
nationally  Certified  Child  Pa.ssenger 

"  iioins^  'r«‘:Jinician  during  official  jiosted 

(4)  Child  passenger  safety  technicians 

A  cojiy  of  the  State’s  jilan  to  recruit, 
nationally  Certified 
(dnhl  1  assenger  Safety  Technicians  to 
staff  each  child  insjiection  station  and 
in.sjiection  events  located  in  the  State. 

(5)  Maintenance  of  effort.  'I’he 
a.ssurance  provided  in  Part  1  of 
Ajijiendix  D,  signed  hy  the  Covernor’s 

Ighway  Safety  Rejire.sentative,  that  the 
Mate  sliall  maintain  its  aggregate 
exjienditures  from  all  State  and  local 
sources  for  occujiant  jirotection 
imigrains  at  or  above  the  average  level 
and  201  in  fiscal  years  2010 

H  Qualification  criteria  for  a  lon  er 
scat  belt  u.se  rate  State.  To  (jualify  for  an 
oi.c.ujiant  protection  grant  in  a  fiscal 
year,  a  lower  seat  hell  use  rale  Slate  (as 
I  ntermined  hy  NUTSA)  shall  satisfy  ail 
the  recjuirements  of  and  suhinit  all  the 
(locnmentation  reejuired  under 
P^'-agrajih  (il)  of  this  .section,  and  .suhinit 
ilix.umenlation  demonstrating  that  it 
meets  at  least  three  of  the  following 
additional  criteria: 

Q)  lyinaiy  enforcement  .seat  belt  use 
law.  I  lie  assurance  jirovided  in  Part  1  of 
Apjiendix  D.  signed  hy  the  Covernor’s 
Highway  Safety  Rejire.sentative. 
providing  legal  citations  to  the  Slate 
statute  or  statutes  demonstrating  that 
the  State  has  enacted  and  is  enforcing 
occiijiant  jirotection  laws  that  make  a 
violation  of  the  reijiiireinent  to  he 
seenred  in  a  seal  belt  or  child  restraint 
il  jnimary  offense. 

(2)  Occupant  protection  laws.  I’he 
iissurance  jirovided  in  Part  1  of 
Ajijiendix  H.  signed  hy  the  fkivernor’s 
Highway  Safety  Rejire.sentative, 
firoviding  legal  citations  to  State  .statute 
or  statutes  denion.sirating  that  the  Slate’ 
liis  enacted  and  is  enforcing  occujiant 
j)iote(,lion  Icuvs  that  reijuire _ 
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(i)  Eacli  occiijjant  riding  in  a 
|)a.ssonger  motor  vehicle  who  is  under 
eight  years  of  age,  weighs  less  than  (i.5 
pounds  and  is  less  than  four  feet,  nine 
inches  in  height  to  he  secured  in  an  age- 
ap])ro])riate  child  nistraint; 

(ii)  Each  occu])ant  riding  in  a 
l)assenger  motor  vehicle  other  than  an 
occupant  identified  in  ])aragraph 
(e)(2)(i)  of  this  section  to  he  .secured  in 

a  seat  belt  or  apj)ro])riale  child  restraint; 

(iii)  A  minimum  fine  of  S25  per 
unrestrained  occupant  for  a  violation  of 
the  occupant  ])rotection  laws  de.scrihed 
in  paragraj)hs  (e)(2)(i)  and  (ii)  of  this 
.section. 

(iv)  No  exemption  from  coverage, 
except  the  following: 

(A)  Drivers,  hut  not  pa.ssengers,  of 
postal,  utility,  and  commercial  vehicles 
that  make  frequent  stops  in  the  course 
of  their  husiness; 

(B)  Persons  who  are  unable  to  wear  a 
seat  belt  or  child  restraint  hecau.se  of  a 
medical  condition,  provided  there  is 
written  documentation  from  a 
])hvsician; 

(C)  Persons  who  are  unable  to  wear  a 
seat  belt  or  child  restraint  because  all 
other  seating  positions  are  occupied  by 
p(!r.sons  properly  restrained  in  seat  hells 
or  child  restraints; 

(D)  Emergency  vehicle  o])erator.s  and 
l)assengers  in  emergency  vehicles 
during  an  emergency; 

(E)  Persons  riding  in  .seating  positions 
or  vehicles  not  recjuired  by  Federal 
Motor  Vehicle  Safety  Standards  to  he 
(;(iui|)j)ed  with  .seat  belts; 

(F)  Passengers  in  jnihlic  and  livery 
conveyances. 

(3)  Seat  belt  enforc(^meut. 
Documentation  of  the  State's  plan  to 
conduct  ongoing  and  periodic  seat  belt 
and  child  restraint  enforcement  during 
the  fiscal  year  of  the  grant  involving — 

(i)  At  least  70  percent  of  the  Slate’s 
poj)ulation  as  shown  by  the  late.st 
available  Federal  census;  or 

(ii)  Law  enforcement  agencies 
nisponsihle  for  .seat  belt  enforcement  in 
geographic  areas  in  which  at  least  70 
jjercent  of  the  State’s  unrestrained 
pas.senger  vehicle  occuj)ant  fatalities 
occurred  (reported  in  the  HSP). 

(4)  High  risk  population 
counterinaasure  programs. 
Documentation  that  the  State  has 
implemented  data-driven  jn'ograms  to 
improve  .seat  belt  and  child  restraint  u.se 
for  at  least  two  of  the  following  at-risk 
po|)ulation.s: 

(i)  Drivers  on  rural  roadwavs; 

(ii)  Unrestrained  nighttime  drivers; 

(iii)  Teenage  drivers; 

(iv)  Other  high-risk  ])opulations 
identified  in  the  occiqjaut  protection 
plan  recjuired  under  paragrajjh  (d)(1)  of 
this  section. 


(5)  Cowprahensive  occupant 
protection  program.  Documentation 
demon.strating  that  the  State  has — 

(i)  (Conducted  a  NHTSA-facilitated 
jerogram  a.sse.ssment  that  evaluates  the 
l)rogram  for  (dements  dcisigned  to 
incr(!as(!  s(!at  belt  usage  in  the  State; 

(ii)  Develo])ed  a  multi-y(;ar  strategic 
plan  hascul  on  input  from  statenvide 
stak(du)lder.s  (task  force)  under  which 
the  State  develo])(id — 

(A)  A  })rogram  management  stratcigv 
that  provides  kxidership,  training  and 
t(u;hnical  assistance  to  other  Slate 
agencicis  and  local  occupant  prot(;ction 
programs  and  projects; 

(B)  A  program  evaluation  strat(!gv  that 
assesses  per  formance  in  achieving  the 
State’s  measurable  goals  and  objectives 
for  increasing  seat  belt  and  child 
rci.straint  usage  for  adults  and  children: 

(C)  A  communication  and  education 
program  strat(;gy  that  has  as  its 
cornerstone  the  high  visibility 
enforcement  model  that  comhincis  u.se  of 
media,  both  ])aid  and  earned,  and 
education  to  support  enforcement 
efforts  at  the  Slate  and  community  Itwel 
aimed  at  increasing  .seat  belt  use  and 
correct  usage  of  agi;  api)ro])riate  child 
restraint  systtrus;  ami 

(D)  An  enforcement  strategy  that 
includ(!.s  activiti(;.s  such  as  encouraging 
seat  belt  u.se  ])olicie.s  for  law 
enforcement  agenci(!s,  vigorous 
enforcement  of  strit  belt  and  child  .sahdy 
.s((at  laws,  and  accurate  reporting  of 
occupant  protection  system  information 
on  ])olice  accident  report  forms. 

(iii)  designated  an  occupant 
prot(;clion  coordinator:  (md 

(iv)  (established  a  statewide  occiqjant 
l)rotecti()n  task  force  that  includes 
agencies  and  organizations  that  can  Indj) 
develop,  implement,  enforce  and 
evaluate  occupant  protection  jjrograms. 

(ti)  Occupant  protection  program 
assessment. 

(i)  A  NHTSA-facilitated  a.ss((ssment  of 
all  elements  of  its  occujjant  ])r()tection 
program  within  the  three  y(;ar.s  prior  to 
October  1  of  the  grant  year;  or 

(ii)  For  the  first  year  of  the  grant,  the 
a.ssurance  provided  in  Part  1  of 
Appendix  D,  sigmul  by  the  Governor’s 
Rejjresentalive  for  Highway  Sid(;ty,  that 
the  State  will  conduct  a  NHTSA- 
facilitated  as.s(;.ssment  by  Sejkemher  1  of 
the  grant  year.  The  agency  will  nupiini 
the  return  of  grant  funds  awarded  under 
this  .section  if  the  State  fails  to  conduct 
such  an  ass(i.ssment  by  the  (hxulline  and 
will  imdi.strihute  any  such  grant  funds  in 
accordance  with  §  i2()().2()(e)  to  other 
(jualifying  Stat(i.s  under  this  .section. 

(f)  Use  of  grant  funds. 

(1)  Eligible  uses.  Excejjt  as  provided 
in  paragraph  (f)(2)  of  this  .s(;cti()n,  u.se  of 
grant  funds  awarded  under  this  section 


shall  he  limited  to  the  following 
programs  or  purposrjs: 

(1)  To  support  high-visihility 
(mforcement  mobilizations,  including 
paid  media  that  emphasiz(!.s  publicity 
for  the  program,  and  law  enforceimmt; 

(ii)  To  train  occiqiant  protection 
safety  prolessionals,  police  officers,  fin; 
and  emerg(;ncv  medical  jKirsonnel, 
(Klucators,  and  i)arents  concerning  all 
aspects  of  the  use  of  child  restraints  and 
()cciq)ant  j)rotection: 

(iii)  To  educate  the  public  concrirning 
the  ])roj)er  u.se  and  installation  of  child 
restraints,  including  related  (((|iu})ment 
and  information  .sy.stems; 

(iv)  To  provide  community  child 
passenger  .safety  servic(!.s,  including 
programs  about  proper  seating  positions 
for  children  and  how  to  reduce  the 
im])rop(;r  u.se  of  child  re.straints; 

(v)  To  establish  and  maintain 
information  systems  containing  data 
concerning  occupant  protection, 
including  the  colhjction  and 
administration  of  child  ])a.s.seng(;r  safety 
and  occupant  protection  survevs;  and 

(vi)  To  purcha.se  and  distribute  child 
restraints  to  low-income  families, 
provided  that  not  more  than  five  percent 
of  the  funds  received  in  a  fiscal  vearare 
used  for  such  pur|)o.se. 

(2)  Eligible  uses  for  high  seat  belt  use 
rate  States.  Notwithstanding  paragraph 
(f)(1)  of  this  section,  a  State  that 
(jualifies  for  grant  funds  as  a  high  .s(!at 
belt  u.se  rate  State  may  u.se  up  to  75 
percent  of  .such  funds  for  any  project  or 
activity  eligible  for  funding  under  23 
IJ.S.G.’4()2. 

§  1200.22  State  traffic  safety  information 
system  improvements  grants. 

(a)  Purpose.  This  .section  establishes 
criteria,  in  accordance  with  23  U.S.C. 
405(c),  for  grants  to  States  to  develop 
and  implement  effective  programs  that 
imj)r()ve  the  fimeline.s.s,  accuracy, 
comphdeiKi.ss,  uniformity,  int(!gration, 
and  accessibility  of  State  safety  data 
needed  to  idrmtifv  priorities  for  Federal, 
State,  and  local  highway  and  traffic 
safety  ])rograms,  evaluate  the 
effectiveness  of  such  efforts,  link  State 
data  .systems,  including  traffic  records 
and  systems  that  contain  medical, 
roadway,  and  economic  data,  improve 
the  (;()mj)atihility  and  interoperability  of 
State  data  svstems  with  national  data 
.systems  and  the  data  .sy.stems  of  other 
States,  and  enhance  the  agency’s  ability 
to  observe  and  analyze  national  trends 
in  crash  occurninces,  rates.  outcouKJ.s, 
and  circumstances. 

(h)  Reepdrement  for  traffic  records 
coordinating  committee  (TR(Xl). 

(1)  Structure  and  composition.  The 
State  shall  have  a  traffic  records 
coordinating  commitUu;  that — 
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(1)  Is  ehartered  or  legally  mandated; 

(ii)  Meets  at  least  three  times 
annually; 

(iii)  Has  a  multidi.sciplinary 
membership  that  includes  owners, 
operators,  collectors  and  users  of  traffic 
records  and  public  health  and  injurv 
control  data  systems,  highway  safety, 
highway  infrastructure,  law 
enforcement  and  adjudication  officials, 
and  public  health,  emergency  medical 
.services,  injurv  control,  driver  licensing, 
and  motor  carrier  agencies  and 
organizations;  and 

(iv)  Has  a  designated  TRC(i 
coordinator. 

(2)  Functions.  The  traffic  records 
coordinating  committee  shall — 

(i)  Have  authority  to  review  any  of  the 
State's  highway  safety  data  and  traffic 
records  systems  and  any  changes  to 
such  syst(;ms  before  the  changes  are 
implemented; 

(ii)  Consider  and  coordinate  the  views 
of  organizations  in  the  State  that  are 
involved  in  the  collection, 
administration,  and  u.se  of  highwav 
.safety  data  and  traffic  records  systems, 
and  represent  tho.se  views  to  outside 
organizations; 

(iii)  Review  and  evaluate  new 
technologies  to  keej)  the  highwav  safetv 
data  and  traffic  records  system  current; 
and 

(iv)  A])prove  annuallv  the 
memhership  of  the  TR(X:.  the  I’RCC 
coordinator,  any  change  to  the  State’s 
multi-year  Strategic  Plan  nupiired  under 
paragraph  (c)  of  this  section,  and 
j)(!rformance  measures  to  he  used  to 
demonstrate  quantitative  jirogress  in  the 
accuracy,  completeness,  timeliness, 
uniformity,  accessibility  or  integration 
of  a  core  highway  safety  database. 

(c)  Requirement  for  n  state  tra  ffic 
records  strategic  plan.  The  State;  shall 
have  a  Strategic  Plan,  approved  hv  the 
TRCC,  that— 

(1)  Descriheis  specific,  (luantifiahle 
and  measurable  improvements 
anticipated  in  the  State's  core  safety 
databases,  including  crash,  citation  or 
adjudication,  driver,  emergency  medical 
.services  or  injurv  surveillance  svstem, 
roadway,  and  vehicle  databases; 

(2)  For  any  identified  jierformance 
measure,  u.ses  the  formats  set  forth  in 
the  Model  Performance  Measures  for 
State  Traffic  Records  Svstems 
collahoratively  develoiKHl  by  NHT.SA 
and  the  Governors  Highway  Safetv 
A.ssociation  (GHSA); 

(3)  Includes  a  list  of  all 
recommendations  from  its  most  recent 
highway  .safety  data  and  traffic  records 
system  assessment; 

(4)  Identifies  which  such 
recommendations  the  State  intends  to 
implement  and  the  performance 


measures  to  he  used  to  demonstrate 
(juantifiahle  and  measurable  progre.ss; 
and 

(5)  For  recommendations  tliat  the 
State  does  not  inteml  to  implement, 
])rovide.s  an  explanation. 

(d)  Re(]nirenient  for  quantitative 
inq)roveinent.  A  State  shall  demonstrate 
(juantitative  iinjirovement  in  the  data 
attributes  of  accuracy,  completeness, 
timeline.ss,  uniformity,  accessibility  and 
integration  in  a  core  database  by 
demon.st rating  an  improved  consi.stency 
within  the  State's  record  svstem  or  hv 
achieving  a  higher  level  of  com])liance 
with  a  national  model  inventory  of  data 
elements,  such  as  the  Model  Minimum 
Uniform  Crash  Criteria  (MMIJCC),  the 
Model  Impaired  Driving  Records 
Information  System  (MIDRIS),  the 
Model  Inventory  of  Roadway  Elements 
(MIRE)  or  the  National  Emergency 
Medical  Services  Information  Svstem 
(NEMSIS). 

(e)  Reqaireinent  for  assessment.  The 
State  .shall  have  conducted  or  updated, 
within  the  five  vears  prior  to  the 
ap])lication  due  date,  an  in-depth, 
formal  assessment  of  its  highway  safety 
data  and  traffic  records  system 
accurately  perforiiKid  hv  a  group 
knowledgeable  about  highway  safety 
data  and  traffic  records  svstems  that 
conijilies  with  the  procedures  and 
methodologies  outlined  in  NHTSA’s 
Traffic  Records  Highwav  Safetv  Program 
Advisory  (DOT  1  IS  81 1  '(i44). 

(f)  Requirement  for  maintenance  of 
effort.  The  State  shall  maintain  its 
aggregate  exjienditures  from  all  State 
and  local  sources  for  State  traffic  safety 
information  system  jirograms  at  or 
above  the  average  level  of  such 
expenditure  in  fiscal  years  2010  and 
2011,  as  provided  in  Part  2  of  Appendix 
D,  signed  by  the  Cov(!rnor’s  Higliway 
Safety  Representative. 

(g)  Qualification  criteria.  To  cpialify 
for  a  grant  under  this  section  in  a  fi.scal 
year,  a  State  shall  submit  an  executed 
Part  2  of  Appendix  D  and  the  following 
documentation; 

(1)  Either  the  TRCC  charter  or  legal 
citation(s)  to  the  statute  or  regulation 
legally  mandating  a  TRCC  with  the 
functions  reipiired  by  paragraph  (h)(2)  of 
this  .section; 

(2)  Meeting  schedule,  all  reports  and 
data  system  imjirovement  ami  poliev 
guidance  documents  promulgated  by 
the  TRCC  during  the  12  months 
immediatiily  preciuling  the  grant 
aj)j)lication  due  date; 

(3)  A  list  of  the  TRCC  memhershij) 
and  the  organizations  and  functions 
they  rejire.sent; 

(4)  TIu!  name  and  title  of  the  State’s 
Traffic  Records  Coordinator. 


(.5)  A  copy  of  the  Strategic  Plan 
reipiired  under  paragrajih  (c)  of  this 
section,  including  any  updates  to  the 
Strategic  Plan. 

(8)  Either  a  written  description  of  the 
])erformance  measures,  and  all 
sujiijorting  data,  that  the  State  is  relying 
on  to  demonstrate  ipiantitative 
improvement  in  the  jiniceding  12 
months  of  the  grant  application  due  date 
in  one  or  more  of  the  significant  data 
])rogram  attributes  or  the  location  where 
this  information  is  detailed  in  the 
Strategic  Plan. 

(7)  The  certification  provided  in  Part 
2  of  Appendix  D,  signed  by  the 
(k)vernor’s  Representative  for  Highwav 
Safety,  that  an  as.ses.sment  of  the  State’s 
highway  safety  data  and  traffic  records 
system  was  c.onduc:ted  or  ujjdated 
within  the  five  years  prior  to  the 
application  due  date  as  jirovided  in 
paragrajih  (e)  of  this  section. 

(h)  Use  of  grant  funds.  Grant  funds 
awarded  under  this  .section  shall  he 
used  to  make  (|uantifial)le,  measureahle 
progre.ss  imjirovements  in  the  accuracy, 
comjileteness,  timeliness,  uniformity, 
accessibility  or  integration  of  data  in  a 
core  highway  safety  dataha.se. 

§1200.23  Impaired  driving 
countermeasures  grants. 

(a)  Purpose.  This  .section  establishes 
criteria,  in  accordance  with  23  U.S.Ci. 
4().5(d),  for  awarding  grants  to  States  that 
ado|)t  and  imjilement  effective  programs 
to  nxluce  traffic  safetv  problems 
resulting  from  indiviiluals  driving  motor 
vehicles  while  under  the  influence  of 
alcohol,  drugs,  or  the  combination  of 
alcohol  and  drugs  or  that  enact  alcohol 
ignition  interlock  laws. 

(h)  Definitions.  As  used  in  this 
.section — 

24-7  sobriety  program  means  a  State 
law  or  program  that  authorizes  a  State 
court  or  a  State  agency,  as  a  condition 
of  sentence,  jirohation,  jiarole,  or  work 
jiermit,  to  require  an  individual  who 
jileads  guilty  to  or  was  convicted  of 
driving  under  the  influence  of  alcohol 
or  drugs  to — 

(1)  Abstain  totally  from  alcohol  or 
drugs  for  a  jieriod  of  time;  and 

(2)  Be  subject  to  te.sting  for  alcohol  or 
drugs  at  least  twice  per  dav  by 
continuous  transdermal  alcohol 
monitoring  via  an  el(;ctronic  monitoring 
device,  or  hv  an  alternative  method 
api)rf)ved  by  NHTSA. 

Alcohol  means  wine,  beer  and 
distilled  spirits. 

Average  impaired  driving  fataiitv  rate 
means  the  numher  of  fatalities  in  motor 
vehi(;le  crashes  involving  a  driver  with 
a  blood  alcohol  concentration  of  at  least 
0.08  percent  for  every  100,000,000 
vehicle  miles  traveled,  ha.sed  on  the 
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(calendar 

\(-cir.s  of  final  data  from  tho  PARS 
AssfissnwiU  moans  a  NUTSA- 
Imalitatod  proooss  that  omplovs  a  toam 
of  suhioot  mattor  exports  to  (;ondnf;t  a 
•omprolionsivo  roviow  of  a  spooifu; 
Hghway  safot  v  pro«ram  in  a  State 
Onving  under  the  influence  of  ' 
a  coho!  drngs  ora  combination  of 
(dcobol  and  drugs  moans  operating  a 
vohiolo  while  the  alcohol  and/or  drug 
c:oncentration  in  the  blood  or  breath  as 
(I(.tei  mined  by  chemical  or  other  tests 
jHp.als  or  exceeds  the  established 

standaid  offense  for  driving  under  the 

St’atr"'  " 

Driving  While  Intoxicated  (DWI)  Court 

1  nolvmg  driving  while  intoxicated  and 

^;;;‘^';>7^-'^-^‘-'inglhinciplesof 
DW  I  Ponrts  m  effect  on  the  date  of  the 
grant,  as  established  hv  the  National 
f -outer  for  DWf  Courts 
Drugs  means  controlled  substances  as 
102ffT'f/r  ">ider  section 

High  visibility  enforcement  efforts 
means  particijjation  in  nationai 
miiiaired  driving  law  enforcement 
camjiaigns  organized  hv  Nf  fTSA 
participation  in  imjjaired  driving  law 

tfu.  State,  or  the  use  of  .sohrietv 

‘•J>«‘-kpoiiPs  and/or  saturation  iiatrols 

'""''"‘^'"'1  in. I  liislilyvisil,!,,  ■ 

■Iiicl  siippail.icl  hy  piil,li,:iiv  i1,toubIi 

paid  or  earned  media. 

High-range  State  means  a  State  that 

'-""-range  SlaU,  ineiins  a  Slale  lliai 

Mid-range  State  means  a  State  that  i 
lias  an  average  impaired  driving  fatalitv 

Iium  im 

Saturation  patrol  means  a  law  ' 

on  orcement  activitv  during  which  ' 

enhanced  levels  of  law  enforcement  are  , 
-onducted  m  a  concentrated  geographic  ft 

area{orarea.s]forthepnrpo.s(h,f^  ' 

detecting  drivers  operating  motor  i, 

Sobriety  checkpoint  means  a  law 
onforcement  activitv  during  which  law  si 

enforcement  officiais  .stop  it^  m 

vohicles  on  a  non-discriminatorv,  lawful  e 
liasi.s  for  the  jmrpose  of  determining  r,. 

alcohol  and/or  other  drugs.  ' 

Mandard  offense  for  driving  under  the  if 

offense  desc.Tihed  m  a  State’s  law  that  nn 


makes  it  a  criminal  offense  to  operate  a 
inotor  vehicle  while  under  the  influence 
of  alcohol  or  drugs,  hiif  does  not  reiniire 

■‘"»>'>«mementofalcoholordrng 

*  content.  ” 

(c)  Eligibility  determination.  A  State  is 

si',  .1  nn(|.ninB" 

Mat(.  01  a  high-range  State,  in  ^ 

accordance  with  jiaragraphs  (d),  (e)  o,-  rn 

’  If  Ins  .section,  as  applicable.  ^  ^ 

hidejKmdent  of  this  range 

-  ['‘>‘'™iination,aStatemaval,so(inalifv 

for  a  separate  grant  under  this  section  as 
.  f”^«>"‘>”n  interloc:k  State,  as  provid^ 

-  section. 

(dj  Qualification  criteria  fora  low- 
range  State.  To  (jnalify  for  an  impaired 
ilriving  countermeasures  grant  in  a 

id  ml  ''  ■''•'‘‘''’/‘i  State  (as 

‘t  (lotermmed  hy  NHTSA)  shall  snhmit  an 

^f  ‘^xeented  Part  :f  of  Appendix  D 

pioviding  a.ssiirances,  signed  hv  the 
(mvernor’s  Rejiresentative  for  Highwav 
Safety,  that  the  State  will-  ^  • 

,  1  o  awarded  under  2:f 

n.S.C.  4()5(d){l)  onlv  for  the 
nnplementation  ami  enfon.ement  of 

(2)  Maintain  its  aggregate  1 

expenditures  from  all  State  and  local  ; 
sources  for  inij, aired  driving  programs  « 

■xpenditure  m  fi.scal  years  2010  and  f 
201  ,  as  jjiovided  in  Part  .'1  of  Aj)j)endix  > 

((0  Qaaiification  criteria  for  a  mid-  s 

;^nnge.S/o/e.  To  qualify  for  an  iinpainicl  n 

<li  >vmg  countermeasures  grant  in  a  (. 

iscal  year,  a  mid-range  State  (as  .si 

otermined  hy  Nf  fTSA)  shall  submit  the  S 
ifoimation  required  in  paragraidi  (d)  of  aj 

li,  i  f ’■'"•'-■"'“'I  n  Srani  "".lur  gr 
s  .s(.ction  for  a  previouslv  submitted  ^ 

J^tati.  shall  suhinit  a  copv  of  a  statewide 
•fxl  flriving  jdan  that—  '  ,a 

(1)  Has  been  developed  within  the  dr 
llm,"  y„Hr»  prior  |„  „p|,|io„,|„„ 

("1  Hiis  approvoil  hy  „  stiilmviric  ini 
mp.iir,»l  driving  ,„,,k  ll„„  „„„|s  ’  ,|,| 

(ill)  I’rnvidn.s  n  i:(inipr(iiinn.sivn 

(I  iiiifnalion  to  idonlify  nioiisiiriililo 
K  I.  I.S  ."Id  nliinnlivn.,  for  prnvnnting  and  S 

I  'IrivillS  linliavior  Nl 

iilijia  rod  ilnving  ara.slins:  and  SI  , 

(iv)  (.overs  general  areas  that  include  i 
program  management  and  strategic  IZ 

planning,  prevention,  the  crimimil 
instice  .system,  communication  lii„I 

programs,  alcohol  and  other  drug  p,.„, 


mce  mid 

Hire  (2)  Staten  ide  impaired  driving  task 

.force.  I  ho  State  .shall  .snhmit  a  a, pv  of 
infoi Illation  de.scrihing  its  stati'widc 
UMs  nmniire.|  driving  taskLcietl^^lt^^ 

(i)  1  lovide.s  the  basis  for  the  oiieration 

o'  .ri-ilir  I  ‘"'^'"'""8  -Illy  'harlnr 
/n  /•':/ ,  *V‘^  (locnment.s: 
r  (1)  (n)  Includes  a  schedule  of  all 

meetings  held  in  the  12  months 
preceding  the  application  due  date  and 
fy  ‘‘"y '■‘dJorts  (ir  doemnents  jirodnced 
as  ‘hning  that  time  jieriod;  and 
d  (m)  hiclndes  a  li.st  of  nieniher.ship  and 
the  oiganizations  and  functions 
represented  and  includes  at  a 
d  mmmmni.  key  stakeholders  from  the 
State  Highway  Safety  Offioe  and  the 
areas  of  law  enforcement  and  criminal 
III  in»l'<;n»ysl<.ili(ag.,pros,i<iuli,,n. 
adjudication,  prohation).  and  as 
.i|>|ini|.rii,l„,  stiikiiliolrlors  from  il,„ 

V  "I  (inver  lii»nsiiig,  ln!iil„,i„,|  an,| 
lofiahihtation.  ignition  interlock 
programs,  data  ami  traffic  records, 

piihlic  health,  and  communication. 

(.1)  Assurances.  For  the  first  vear  of 
mf«*’ant  as  a  niid-range  State,  if  the 
otate  IS  not  able  to  meet  the 

secthm"ir"  (o)(1)  of  this 

M.i.tion,  the  State  niav  provide  the 

assurances  jirovided  in  l^art  3  of 

Appendix  D.  signed  hy  the  (iovernor’s 

k  till.  State  will  convene  a  statewide 
unpaired  drii-ing  task  force  to  develop  a 

me  tsd  ^'•'i^'i^HPlmithat 

n  (  Is  tiKi  retjnirenients  of  jiaragraph 

(o)(1)  of  this  .section  and  .snhmit  the 
statewide  impaired  driving  plan  hv 
!  ScjitenilKir  ]  of  the  grant  vear.  The 
agem.y  will  require  the  return  of  grant 
I  fnnd.s  awarded  under  this  .six.tion^ if  the 
State  fails  to  submit  the  jilan  hv  the 

^ladline  and  will  redistribute  anv  such 

brant  funds  in  accordance  with 

^  12()().2()(e)  to  other  qiialifving  Statixs 
und(?r  this  .section.  ‘  ^ 

(0  Qaaiification  criteria  fora  limh- 

mnge.Stute.  To  qualify  for  an  impainid 

1  n  ing  countermeasures  grant  in  a 
,  at  .vear.  a  high-range  State  (as 
<loliirm.m,,l  liy  NlmSA)  shall 
iiifciiiiialKiii  riicpiiriMl  i,,  piinigra|ili  (d)  „/ 
IISS.^ 

(KK.innentalion: 

(1)  Impaired  driving  program 

111  art  .1  oi  Appendix  D.  signed  hv  the 
('overnor  s  Rcqjresentative  for  Highwav 

H  ISA-facihtated  a.s.se.s.sment  of  the 
Stahls  impaired  driving  program 
c(,nducte(  within  the  three  years  prior 

to  the  application  due  date;  or 

(u)  for  the  fir.st  year  of  the  grant  as  a 

Jugh-ranp  State,  the  a.s.suramxi.s 

provided  in  Part  3  of  A]ipendix  D. 
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signed  by  the  Governor’s  Re|)res(;ntative 
for  Iliglnvay  Safety,  that  the  State  will 
conduct  a  NUTSA-facilitatcul 
asse.ssment  hv  Sej)tenit)er  1  of  the  grant 
year. 

(2)  S/o/en  /f/e  impamni  drivin}’  plan. 

(i)  First  ytHir  cnmplianct^.  For  the  first 
year  of  the  grant  as  a  high-range  State, 
the  assurances  j)rovided  in  Fart  3  of 
Appendix  D.  signed  hy  the  (iovernor’s 
Re])resentative  for  Highway  Safety,  that 
the  State  will  convene  a  .statewide 
impaired  driving  task  force  to  develop  a 
.statewide  impaired  driving  plan,  which 
will  l)e  submitted  to  NHTSA  for  review 
and  aj)j)roval  by  September  1  of  the 
grant  year  that — 

(A)  Meets  the  requirements  of 
|)aragraph  (e)(1)  of  this  .section: 

(H)  Addre.sses  any  nicommendations 
from  the  assessment  of  the  State's 
impainnl  driving  jirogram  required  in 
jiaragraph  (f)(1)  of  this  section: 

(C)  Includes  a  detailed  plan  for 
spcmding  any  grant  funds  provided  for 
high  visibility  enforcement  efforts:  and 

(D)  Describes  how  the  spending 
supj)orts  the  State’s  imj)aired  driving 
jM'ogram  and  achievement  of  its 
j)erformance  goals  and  targets: 

(ii)  Siil)s(i(pu^nt  v(i(ir  coinpliance.  For 
suhsecpient  years  of  the  grant  as  a  high- 
range  State,  the  State  shall  submit  for 
NirrSA  review  and  comment  a 
statewide  impaired  driving  plan  that 
meets  the  reciuiremenls  of  ])aragraph 

(f)(2)(i)(A)  through  (D)  of  this  .sec;tion  or 
an  uj)date  to  its  statewide  im])air(Kl 
driving  plan,  as  part  of  its  aj)j)lication 
for  a  grant. 

(g)  Ignition  interlock  Stato.  To  (jualify 
for  a  .separate  grant  as  an  ignition 
interlock  State  in  a  fiscal  year,  a  State 
shall  submit  the  assurances  in  Fart  3  of 
Aj)j)endix  D.  signed  hy  the  Governor’s 
Represcmtative  for  Highway  Safety, 
providing  legal  citation(.s)  to  the  State 
statute  demonstrating  that  the  State  has 
enacted  and  is  enforcing  a  law  that 
nupures  all  individuals  convicted  of 
driving  under  the  inlluence  of  alcohol 
or  of  driving  while  intoxicated  to  drive 
only  vehicles  with  alcohol  ignition 
interlocks  for  a  period  of  not  less  than 
30  days. 

(h)  Amird.  (1)  The  amount  available 
for  grants  under  j)aragraphs  (d),  (e)  and 
(f)  of  this  section  shall  he  determined 
based  on  the  total  amount  of  eligible 
States  for  these  grants  and  aft(!r 
deduction  of  the  amount  necessary  to 
fund  grants  under  j)aragra])h  (g)  of  this 
section. 

(2)  The  amount  available  for  grants 
under  j)aragra])h  (g)  of  this  .section  .shall 
not  exceed  15  percent  of  the  total 
amount  made  available  to  States  under 
this  section  for  the  fiscal  year. 


(i)  llsn  of  grant  funds.  (1)  Low-rango 
Status  may  use  grant  funds  awarded 
under  this  section  for  the  following 
authorized  j)rograms: 

(1)  High  visibility  enforcement  efforts: 

(ii)  Hiring  a  full-time  or  part-time 
impainul  driving  coordinator  of  the 
Slate’s  activities  to  addniss  the 
enforcement  and  adjudication  of  laws 
regarding  driving  while  impaired  by 
alcohol: 

(iii)  (iourt  support  of  high  visibility 
(mforcement  efforts,  training  and 
education  of  criminal  justice 
profe.ssionals  (including  law 
enforcement,  prosecutors,  judges,  and 
probation  officers)  to  assist  such 
professionals  in  handling  impaired 
driving  cases,  hiring  traffic  .safety 
resource  pro.secutors,  hiring  judicial 
outreach  liaisons,  and  e.stablishing 
driving  while  intoxicated  courts: 

(iv)  Alcohol  ignition  interlock 
jjrograms: 

(v)  Improving  blood-alcohol 
concentration  testing  and  reporting: 

(vi)  l^aid  and  earned  media  in  .sui)port 
of  high  visibility  enforcement  of 
impaired  driving  laws,  and  condm:ting 
standardized  field  .sobriety  training, 
advanced  roadside  imj)aired  driving 
evaluation  training,  and  drug 
recognition  ex])(!rt  training  for  law 
enforcement,  and  e(pnj)ment  and  related 
ex])enditures  used  in  connet;tion  with 
im])aired  driving  enforcement: 

(vii)  Training  on  the  use  of  alcohol 
screening  and  brief  intervention: 

(viii)  Developing  impainul  driving 
information  systems:  and 

(ix)  Gosts  a.ssociated  with  a  24-7 
sobriety  program. 

(x)  Frograms  designed  to  reduc:e 
impaired  driving  based  on  jiroblem 
identification. 

(2)  Mid-rangu  Status  may  use  grant 
funds  awarded  under  this  section  for 
any  of  the  authorized  uses  de.scribed  in 
paragraph  (i)(l)  of  this  section,  provitled 
that  use  of  grant  funds  for  jjrograms 
described  in  paragraph  (i)(l)(x)  of  this 
section  requires  advance  ap])roval  from 
NHTSA. 

(3)  Iligh-rangu  Status  may  use  grant 
funds  awarded  umhir  this  section  for 
high  visibility  enforcement  efforts  and 
any  of  the  authorized  u.ses  described  in 
paragra])h  (i)(l)  of  this  section,  provided 
the  ])roj)o.sed  uses  are  de.scribed  in  a 
statewide  impaired  driving  plan 
submitted  to  and  approved  by  NHTSA 
in  accordance  with  j)aragra])h  (0(2)  of 
this  .section  and  subject  to  the 
conditions  in  ])aragrai)h  (j)  of  this 
section. 

(4)  Ignition  inturlock  Status  may  u.se 
grant  funds  awarded  under  this  section 
for  any  of  the  authorized  u.ses  de.scrihed 
under  paragrajih  (i)(l)  of  this  section 


and  for  (digihle  activities  under  23 
IJ.S.G.  402. 

(j)  Spucial  conditions  for  usu  of  funds 
hy  high-rangu  Status.  No  expenses 
incurred  or  vouchers  submitted  by  a 
high-range  State  shall  be  ap])roved  for 
reimbursement  until  such  .State  submits 
for  NHT.SA  review  and  a])])rovaI  a 
statewide  imjiaired  driving  plan  as 
provided  in  j)aragra])h  (f)(2)  of  this 
section,  if  a  high-range  .State  fails  to 
timely  i)rovide  the  statewide  impaired 
driving  ])lan  recpiired  under  ])aragraph 
(f)(2)  of  this  section,  the  agency  will 
redistrihute  any  grant  funds  in 
accordanc:e  with  ^  1200.20(e)  to  other 
(]ualifying  .Statcis  under  this  section. 

§1200.24  Distracted  driving  grants. 

(a)  Parposu.  This  .section  establishes 
criteria,  in  accordance  with  23  U..S.G. 
405((!),  for  awarding  grants  to  States  that 
enact  and  enforce  laws  prohibiting 
distracted  driving,  beginning  with  fi.scal 
year  2014  grants. 

(h)  Dufinitions.  As  used  in  this 
section — 

Driving  means  ojimating  a  motor 
vehicle  on  a  public  road,  including 
ojjeration  while  temporarily  stationary 
becau.se  of  traffic,  a  traffic  light  or  stoj) 
sign,  or  otherwise,  hut  does  not  include 
operating  a  motor  vehicle  when  the 
vehicle  has  pulled  over  to  the  side  of, 
or  off,  an  active  roadway  and  has 
slopped  in  a  location  where  it  can  safely 
remain  .stationary. 

Tu.\ting  means  nnuling  from  or 
manuallv  entering  data  into  a  pcnsonal 
wireless  communications  device, 
including  doing  so  for  the  purpose  of 
.SM.S  texting,  emailing,  instant 
me.ssaging.  or  engaging  in  any  other 
form  of  (ilectronic  data  retrieval  or 
electronic  data  communication. 

(c)  Qiudification  crituria.  To  cpialify 
for  a  distracted  driving  grant  in  a  fiscal 
year,  a  .State  shall  submit  the  assurances 
in  I’art  4  of  Appendix  D.  signed  by  the 
Governor’s  Representative  for  Highway 
.Safety,  providing  legal  citations  to  the 
.State  statute  or  .statutes  demonstrating 
compliance  with  the  following 
nKpiirements: 

(1)  Prohibition  on  tuxting  while 
driving.  The  statute  shall — 

(i)  Frohibit  drivers  from  texting 
through  a  ))ersonal  wireless 
communications  device  while  driving: 

(ii)  Make  a  violation  of  the  law  a 
primarv  offense:  and 

(iii)  F.stahlish— 

(A)  A  minimum  fine  of .$25  fora  first 
violation  of  the  law:  and 

(13)  Increa.sed  fines  for  repeal 
violations  within  five  years  of  the 
jjrevious  violation. 

(2)  Prohibition  on  youth  cull  phonu 
usu  while  driving.  The  statute  shall — 
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(ij  Prohibit  a  driver  who  is  younger 
than  18  years  of  age  from  using  a 
piirsonal  wireless  connnnnications 
device  while  driving: 

(ii)  Make  a  violation  of  the  law  a 
])riinarv  offense; 

(iii)  Recjuire  distracted  driving  issues 
to  he  tested  as  ])art  of  the  State’s  driver's 
license  examination;  and 

(iv)  Establish — 

(A)  A  minimum  fine  of  $25  for  a  first 
violation  of  the  law;  and 

(B)  Increased  fines  for  re))eat 
violations  within  five  years  of  the 
l)revious  violation. 

(3)  Pf^nnitted  HXCHpiions.  A  State 
.statute  ])roviding  for  the  following 
exceptions,  and  no  others,  shall  not  be 
deemed  out  of  com])liance  with  the 
r(!(|uirements  of  this  section: 

(iJ  A  driven'  who  uses  a  ])er.sonal 
wirele.ss  communications  device  to 
contact  emergency  services; 

(ii)  Emergency  services  jjersonnel 
who  use  a  personal  windess 
commnnications  device  while  o])erating 
an  emergency  services  vehicle  and 
engagenl  in  the  performance  of  their 
duties  as  emergenc:y  services  ])ersonnel; 
and 

(iii)  An  individual  employed  as  a 
commercial  motor  vehicle  driven'  or  a 
school  bus  driver  who  uses  a  personal 
wireless  communications  device  within 
the  scope  of  such  individual's 
employment  if  such  use  is  permitted 
under  the  regulations  promulgated 
j)ursuant  to  40  U.S.fi.  31130. 

(d)  f/.s’c  of  •’rant  funds.  (1)  At  least  50 
])ercent  of  the  grant  funds  awarded 
under  this  .section  shall  he  used  to 
(ulucate  the  j)ul)lic  through  advertising 
containing  information  about  the 
dangers  of  texting  or  using  a  cell  phone 
while  driving,  for  traffic  signs  that 
notify  drivers  about  the  di.stracted 
driving  law  of  the  State,  or  for  law 
enforcement  costs  ndated  to  the 
enforcement  of  the  di.stracted  driving 
law; 

(2)  Not  more  than  50  percent  of  the 
grant  funds  awarded  under  this  section 
may  he  used  for  any  eligible  project  or 
activity  under  23  IJ.S.C.  402. 

§  1200.25  Motorcyclist  safety  grants. 

(a)  Purposo.  This  .section  establishes 
criteria,  in  accordance  with  23  IJ.S.C. 
405(b),  for  awarding  grants  to  States  that 
ado])t  and  implement  effective  jjrograms 
to  reduce  the  ninnher  of  single-vehicle 
and  multiple-vehicle  crashes  involving 
motorcyclists. 

(h)  DofinHions.  As  used  in  this 
section — 

Impcdred  means  alcohol-imjjaired  or 
drug-impair(!d  as  defined  by  State  law, 
])rovided  that  the  State’s  legal  alcohol- 
impairment  level  do(!.s  not  exceed  .08 
BAG. 


Motorcycle  means  a  motor  vehicle 
with  motive  j)ower  having  a  seat  or 
saddle  for  the  use  of  the  rider  and 
designed  to  travel  on  not  more  than 
three  wheels  in  contact  with  the  ground. 

Motorcyclist  omircncss  means 
individual  or  collective  awarene.ss  of  the 
])resence  of  motorcycles  on  or  near 
roadways  and  of  .safe  driving  practices 
that  avoid  injury  to  motorcyclists. 

Motorcyclist  awareness  program 
means  an  informational  or  public 
awareness  or  education  program 
designed  to  enhance  motorcyclist 
awareness  that  is  developed  by  or  in 
coordination  with  the  designated  .State 
authority  having  jurisdiction  over 
motorcyclist  safety  i.ssnes,  which  mav 
include  the  .State  motorcyc:le  .safety 
administrator  or  a  motorcycle  advisorv 
council  ap])ointed  bv  the  Governor  of 
the  State. 

Motorcyclist  safetv  training  or 
Motorcycle  rider  tnnning  means  a 
formal  program  of  instruction  that  is 
ajjproved  for  use  in  a  .State  by  the 
(hisignated  .State  authority  having 
jurisdiction  over  motorcvclist  safetv 
issues,  which  may  include  the  .State 
motorcycle  safety  administrator  or  a 
motorcycle  advisory  council  appointed 
by  the  governor  of  the  .State. 

State  means  any  of  the  50  .States,  the 
Di.strict  of  (Johnnbia,  and  Puerto  Rico. 

(c)  Eligihilitv.  The  50  .States,  the 
District  of  (Johnnhia  and  Puerto  Rico  are 
eligible  to  apply  for  a  motorcyclist 
safety  grant. 

(d)  Qualification  criteria.  To  (jnalifv 
for  a  motorcyclist  safetv  grant  in  a  fi.scal 
year,  a  .State  shall  submit  an  executed 
Part  5  of  Ajjjjendix  D,  signed  bv  the 
Governor’s  Representative  for  Highway 
Safety,  and  submit  documentation 
demonstrating  compliance  with  at  least 
two  of  the  criteria  in  paragraphs  (e) 
through  (j)  of  this  section. 

(e)  Motorcycle  rider  training  course. 

(1)  To  satisfy  this  criterion,  a  State  shall 
have  an  effective  motorcycle  rider 
training  course  that  is  offered 
throughout  the  .State  and  that  provides 
a  formal  program  of  instruction  in 
accident  avoidance  and  other  safety- 
oriented  ojjerational  skills  to 
motorcyclists.  The  program  shall — 

(i)  Use  a  training  curricnhim  that — 

(A)  Is  ajiproved  by  the  designated 
.State  authority  having  jurisdiction  over 
motorcyclist  safety  issues; 

(B)  Includes  a  formal  program  of 
instruction  in  crash  avoidance  and  other 
safety-oriented  operational  skills  for 
both  in-class  and  on-the-motorcvcle 
training  to  motorcyclists:  and 

((])  May  include  innovative  training 
o])portunities  to  meet  unique  regional 
needs; 


(ii)  Offer  at  least  one  motorcycle  rider 
training  cour.se  either — 

(A)  In  a  majority  of  the  State’s 
counties  or  political  subdivisions;  or 

(B)  In  counties  or  political 
subdivisions  that  account  for  a  majority 
of  tbe  .State’s  registered  motorcycles; 

(iii)  Use  motorcycle  rider  training 
instructors  to  teach  the  curriculum  who 
are  certified  by  the  designated  .State 
authority  having  juri.sdiction  over 
motorcyclist  safety  issues  or  hv  a 
nationally  recognized  motorcycle  safety 
organization  with  certification 
capability:  and 

(iv)  Use  (luality  control  procedures  to 
assess  motorcycle  rider  training  courses 
and  instructor  training  courses 
conducted  in  the  .State. 

(2)  To  demonstrate  com])liance  with 
this  criterion,  the  State  shall  submit — 

(i)  A  copy  of  the  official  State 
document  (e.g..  law.  regulation,  binding 
policy  directive,  letter  from  the 
Governor)  identifying  the  designated 
.State  authority  over  motorcycli.st  safety 
issiuis; 

(ii)  Docnment(.s)  demonstrating  that 
the  training  curriculum  is  ajjproved  bv 
the  designated  .State  authority  having 
jurisdiction  over  motorcycli.st  safety 
issues  and  includes  a  formal  program  of 
instruction  in  crash  avoidance  and  other 
safety-oriented  operational  skills  for 
both  in-class  and  on-the-motorcycle 
training  to  motorcyclists; 

(iii)  Either: 

(A)  A  list  of  the  counties  or  j)olitical 
subdivisions  in  the  State,  noting  in 
which  counties  or  ])olitical  subdivisions 
and  when  motorcycle  rider  training 
conr.ses  were  offered  in  the  12  months 
l)receding  the  due  date  of  the  grant 
aj)plication,  if  the  .State  seeks  to  qualifv 
under  this  criterion  by  showing  that  it 
offers  at  least  one  motorcyede  rider 
training  course  in  a  majority  of  counties 
or  political  subdivisions  in  the  .State;  or 

(B)  A  li.st  of  the  counties  or  ])olitical 
subdivisions  in  the  State,  noting  in 
which  counties  or  political  subdivisions 
and  when  motorcycle  rider  training 
courses  were  offered  in  the  12  months 
preceding  the  due  date  of  the  grant 
a])plication  and  the  corresponding 
number  of  registered  motorcycles  in 
each  county  or  political  subdivision 
according  to  official  .State  motor  v(!hicle 
records,  if  the  .State  .seeks  to  (pialify 
under  this  criterion  by  showing  that  it 
offers  at  least  one  motorcycle  rider 
training  course  in  counties  or  political 
subdivisions  that  account  for  a  majority 
of  the  .State’s  registered  motorcycles; 

(iv)  Document(.s)  demonstrating  that 
the  .State  u.ses  motorcycle  rider  training 
instructors  to  teach  the  curriculum  who 
are  certified  by  the  designated  State 
authority  having  juri.sdiction  over 
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motorcyclist  safety  issues  or  l)v  a 
nationally  mcognized  motorcycle  safety 
organization  with  certification 
capability;  and 

(v)  A  brief  (le.scription  of  the  (lualily 
control  procedures  to  assess  motorcvcle 
rider  training  courses  and  instructor 
training  courses  used  in  the  .State  (e.g.. 
comlucting  site  visits,  gathering  student 
feedback)  and  the  actions  taken  to 
improve  the  courses  based  on  the 
information  collected. 

(f)  Molorcvciisi  (iwawniiss  program. 

(1)  To  .satisfy  this  criterion,  a  State  shall 
have  an  eftective  statewide  program  to 
enhance  motorist  awareness  of  the 
pre.sence  of  motorcyclists  on  or  near 
roadways  and  safe  driving  practices  that 
avoid  injuries  to  motorcyclists.  The 
program  shall — 

(1)  Be  developetl  by.  or  in 
coordination  with,  the  designated  .State 
authority  having  jurisdiction  over 
motorcyclist  safety  issues: 

(ii)  Use  .State  data  to  identify  and 
prioritize  the  .State’s  motorcvcli.st 
awareness  problem  areas; 

(iii)  Bnconrage  collaboration  among 
agencies  and  organizations  responsible 
for.  or  inijiacted  hv.  motorcycle  safetv 
issues;  and 

(iv)  Incorporate  a  strategic 
communications  plan  that — 

(A)  .Supports  the  .Slate’s  overall  safetv 
policy  and  countermeasure  program; 

(B)  Is  designed,  at  a  minimum,  to 
educate  motorists  in  tho.se  juri.sdictions 
where  the  incidence  of  motorcycle 
crashes  is  highest  or  in  those 
jurisdictions  that  account  for  a  majority 
of  the  .State’s  registered  motorcvcles; 

((^)  Includes  marketing  and 
educational  efforts  to  enhance 
motorcyclist  awareness;  and 

(D)  Uses  a  mix  of  communication 
mechanisms  to  draw  attention  to  the 
problem. 

(2)  To  demonstrate  compliance  with 
this  criterion,  the  .State  shall  submit — 

(i)  A  copy  of  the  .State  document 
identifying  the  designated  .State 
authority  having  jurisdiction  over 
motorcyclist  safety  issues; 

(ii)  A  letter  from  the  Covernor’s 
Highway  .Safety  Rej)res(mtative  .stating 
that  the  .State’s  motorcyclist  awareness 
|)rogram  was  develo|)ed  by  or  in 
coordination  with  the  designatcul  .State 
authority  having  jurisdiction  over 
motorcycli.st  safety  issues; 

(iii)  Data  used  to  identify  and 
prioritize  the  .State’s  motorcycle  safety 
|)rol)lem  areas,  including  eitluir — 

(A)  A  list  of  counties  or  political 
subdivisions  in  the  .Slate  ranked  in 
order  of  the  highest  to  lowe.st  numher  of 
motorcycle  cra.shes  per  countv  or 
political  snhdivision.  if  the  State  seeks 
to  (pialify  under  this  criterion  hv 


showing  that  it  identifies  and  prioritizes 
the  .State’s  motorcycle  safety  problem 
areas  based  on  motorcycle  crashes.  .Such 
data  shall  he  from  tin;  mo.st  recent 
calendar  year  for  which  final  .Stale  crash 
data  is  available,  hut  data  no  older  than 
two  calendar  years  prior  to  the 
a])])lication  due  dale  ((!.g..  for  a  grant 
application  submitted  on  )uly  1. 2013,  a 
.State  shall  ])rovide  calendar  ytiar  2012 
data,  if  available,  and  may  not  provide 
data  older  than  cahmdar  year  2011):  or 

(B)  A  list  of  counties  or  ])olitical 
suhtlivisions  in  the  .State  and  the 
corn!sponding  numl)(!r  of  registered 
motorcycles  for  each  county  or  ])olitical 
suhdivisit)!!  according  to  official  .State 
motor  vehicle  records,  if  the  .State  .seeks 
to  qualify  under  this  criterion  by 
showing  that  it  identifies  and  prioritizes 
the  .Slate’s  motorcycle  safety  jirohlem 
areas  based  on  motorcvcle  registrations: 

(iv)  A  brief  de.scrijjtion  of  how  the 
.State  has  achieved  collaboration  among 
agencies  and  organizations  resi)onsil)le 
for,  or  im])acled  by.  motorcycle  safety 
issues:  and 

(v)  A  copy  of  the  strategic 
communications  plan  showing  that  it — 

(A)  .Supports  the  .State’s  overall  safety 
policy  and  countermeasure!  ])rogram; 

(B)  Is  d(!signed  to  educ:ate  motorists  in 
those  jurisdictions  where  the  incidence 
of  motorcycle  crashes  is  highest  (i.e.,  the 
majority  of  counties  or  political 
subdivisions  in  the  .State  with  the 
highe.st  nnmhers  of  motorcych!  crashes) 
or  is  (hisigned  to  educate  motorists  in 
tho.se  jurisdictions  that  account  fora 
majority  e)f  the  .State’s  registered 
motorcycles  (i.e.,  the  counties  or 
political  subdivisions  that  account  for  a 
majority  of  the  .State’s  registered 
motorcvcles  as  evid(!nced  hv  .State 
motor  vehicle  records); 

(C)  Includes  marketing  and 
educational  efforts  to  enhance 
motorcycli.st  awareness;  and 

(D)  Uses  a  mix  of  communication 
mechanisms  to  draw  attention  to  the 
])rohlem  (e.g.,  newspapers,  billboard 
adverti.sements.  email,  posters,  flyers, 
mini-planners,  or  instructor-hul  training 
sessions). 

(g)  Hadiiction  of  fdtalitii^s  and  cnislios 
involving  motorcycles.  (1)  'I'o  satisfv  this 
criterion,  a  .State  shall  demon.strate  a 
rculuction  for  the  pniceding  cahindar 
year  in  the  numher  of  motorcyclist 
fatalities  and  in  the  rate  of  motor  viihicle 
c.rashes  involving  motorcycles  in  the 
State  ((!xpre.ssed  as  a  function  of  10, ()()() 
regi.stered  motorcycle  registrations),  as 
computcid  by  NUT.SA.  The  .Slate  shall — 

(i)  Ex])erience  a  nuluction  of  at  least 
one  in  the  numher  of  motorcyclist 
fatalities  for  the  most  recent  calendar 
year  for  which  final  PARS  data  is 
available  as  com])ared  to  the  final  FAR.S 


data  for  the  calendar  v(!ar  immediatelv 
])rior  to  that  year;  ami 

(ii)  Based  on  .State  crash  data 
expressed  as  a  function  of  1  (),()()() 
motorcycle  registrations  (using  I'dlVVA 
motorcycle  registration  data), 
experience  at  least  a  whole  numher 
reduc:tion  in  the  rate  of  crashes 
involving  motorcycles  for  the  most 
recent  calendar  year  for  which  final 
.State  crash  data  is  available,  hut  data  no 
older  than  two  calendar  years  prior  to 
the  ai)plication  due  date,  as  companid  to 
the  calendar  year  immediately  prior  to 
that  year. 

(2)  To  demonstrate  compliance  with 
this  criterion,  the  .Slate  shall  submit — 

(i)  .State  data  showing  the  total 
numher  of  motor  vehicle  crashes 
involving  motorcycles  in  the  .State  for 
the  most  recent  calendar  y(!ar  for  which 
final  .State  crash  data  is  available,  hut 
data  no  older  than  two  calendar  years 
])rior  to  the  application  due  date  and  the 
same  type  of  data  for  the  calendar  year 
immediately  ))rior  to  that  year  (e.g.,  for 

a  grant  application  submitted  on  )uly  1, 
2013,  the  .State  .shall  submit  calendar 
year  2012  data  and  2011  data,  if  both 
data  are  available,  and  may  not  provide 
data  older  than  calendar  year  2011  and 
2010,  to  determine  the  rate);  and 

(ii)  A  descri])tion  of  the  State’s 
methods  for  collecting  and  analvzing 
data  submitted  in  ])aragrai)h  (g)(2)(i)  of 
this  section,  including  a  description  of 
the  .Slate’s  efforts  to  make  reporting  of 
motor  vehicle  crashes  involving 
motorcvcles  as  c:omplete  as  ])ossil)le. 

(h)  Impaired  driving  program.  (1)  To 
.satisfy  this  criterion,  a  State  shall 
implement  a  statewide  program  to 
reduce  im])aired  driving,  including 
specific  measures  to  reduce  impaired 
motorcvcle  operation.  The  program 
.shall— 

(i)  Use  .State  data  to  identify  and 
prioritize  the  .State’s  impaired  driving 
and  impaired  motorcycle  operation 
problem  areas;  and 

(ii)  Include  sjiecific  countermeasures 
to  reduce  imj)aired  motorcycle 
o])eration  with  .strategies  designed  to 
reach  motorcyclists  and  motorists  in 
tho.se  jurisdictions  where  the  incidence 
of  motorcycle  crashes  involving  an 
imj)air(!d  o])erator  is  highest. 

(2)  To  demonstrate  compliance  with 
this  criterion,  the  State  shall  submit — 

(i)  .State  data  used  to  identify  and 
l)rioritize  the  .State’s  im])aired  driving 
and  impaired  motorcycle  operation 
j)rohlem  areas,  including  a  li.st  of 
counties  or  political  subdivisions  in  the 
.State  ranked  in  order  of  the  highest  to 
lowest  number  of  motorcycle  crashes 
involving  an  impaired  ojjerator  per 
county  or  ])olitical  snhdivision.  .Such 
data  .shall  he  from  the  most  recent 
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ealondar  year  for  which  final  State  crash 
data  is  availal)le,  hut  data  no  older  tlian 
two  calendar  years  prior  to  the 
ap])lication  due  date  (e.g.,  for  a  grant 
apjdication  suhinitted  on  Inly  1,  2013,  a 
State  shall  provide  calendar  year  2012 
data,  if  available,  and  may  not  i)rovide 
data  older  than  calendar  year  201 1 ); 

(ii)  A  detailed  desc.ription  of  the 
State’s  iinjjaired  driving  program  as 
implemented,  including  a  de.scrijjtion  of 
each  countermeasure  estahli.shed  and 
pro])o.sed  by  the  State  to  reduce 
impaired  motorcycle  ojjeration,  the 
amount  of  funds  allotted  or  ])ro])os(!d  for 
each  countermeasure  and  a  de.scri])tion 
of  its  sjiecific  strategies  that  are 
designed  to  reach  motorcyclists  and 
motorists  in  those  jurisdictions  where 
the  incidence  of  motorcycle  crashes 
involving  an  impaired  operator  is 
highest  (i.e.,  the  majority  of  counties  or 
])olitical  subdivisions  in  the  State  with 
the  highest  numbers  of  motorcycle 
cra.shes  involving  an  impaired  operator): 
and 

(iii)  The  legal  citation(s)  to  the  State 
.statute  or  regulation  defiiiiiig 
im])airmeut.  (A  .State  is  not  eligible  for 
a  grant  under  this  criterion  if  its  legal 
alcohol-im|)airment  level  exceeds  .08 
BAC.) 

(i)  Reduction  of  fatalities  and 
accidents  involving  impaired 
motorcyclists.  (1)  To  satisfy  this 
criterion,  a  .State  shall  demonstrate  a 
reduction  for  the  ])receding  calendar 
year  in  the  numher  of  fatalities  and  in 
the  rate  of  reported  crashes  involving 
alcohol-imj)aired  and  drug-im])aired 
motorcycl(!  ojjerators  ((!xpr(iss{!d  as  a 
function  of  1  (),()()()  motorcvcle 
registrations),  as  com])uteil  by  NHT.SA. 
The  State  shall — 

(1)  Experience  a  reduction  of  at  lea.st 
one  in  the  numher  of  fatalities  involving 
alcohol-and  drug-impaired  motorcycle 
ojjerators  for  the  most  recent  calendar 
year  for  whic:h  final  EARS  data  is 
available  as  compared  to  the  final  FAR.S 
data  for  the  calendar  year  imnuHliately 
prior  to  that  year;  ami 

(ii)  Based  on  .State  crash  data 
expressed  as  a  function  c)f  1  ().()()() 
motorcycle  registrations  (using  EHWA 
motorcycle  registration  data), 
exi)erience  at  lea.st  a  whole  numher 
reduction  in  the  rate  of  reported  crashes 
involving  alcohol-and  drug-impaired 
motorcycle  opcnators  for  the  most  recent 
calendar  year  for  which  final  .State  crash 
data  is  available,  hut  data  no  older  than 
two  calendar  years  prior  to  the 
aj)i)lication  due  date,  as  com])ared  to  the 
calendar  year  immediately  j)rior  to  that 
year. 

(2)  To  demonstrate  compliance  with 
this  criterion,  the  State  shall  submit — 


(i)  .State  data  showing  the  total 
numher  of  re|)orted  crashes  involving 
alcohol-  and  drng-im|)aired  motorcycle 
o])erators  in  the  .State  for  the  most  recent 
calendar  year  for  which  final  .State  crash 
data  is  available,  hut  data  no  older  than 
two  calendar  years  |)rior  to  the 
a])plication  due  date  and  the  same  tyjJe 
t)f  data  for  the  calendar  year 
immediately  i)rior  to  that  year  (e.g.,  for 

a  grant  ajjplication  submitted  on  July  1, 
2013,  the  .State  shall  submit  calendar 
year  2012  and  2011  data,  if  both  data  are 
available,  and  may  not  jjrovide  data 
older  than  calendar  year  2011  and  2010, 
to  determine  the  rate):  and 

(ii)  A  de.scription  of  the  State’s 
methods  for  collecting  and  analyzing 
data  submitted  in  paragraph  (i)(2)(i)  of 
this  section,  including  a  description  of 
the  .State’s  efforts  to  make  reporting  of 
crashes  involving  alcohol-impaired  and 
drug-imjiaired  motorcycle  o})erators  as 
complete  as  possible:  and 

(iii)  The  legal  citation(s)  to  the  State 
statute  or  regulation  defining  alcohol- 
imj)aired  and  drug-imjjairment.  (A  .State 
is  not  eligible  for  a  grant  under  this 
criterion  if  its  legal  alcohol-impairment 
level  exceeds  .08  BAC.) 

(j)  Use  of  fees  collected  from 
motorcvciists  for  motorcvcle  programs. 
(1)  To  satisfy  this  criterion,  a  .State  shall 
have  a  ])roce.ss  under  which  all  fees 
colhicted  by  the  .State  from 
motorcyclists  for  the  purposes  of 
funding  motorcycle  training  and  safety 
j)rograms  are  used  for  motorcvcle 
training  and  safety  programs.  A  .State 
may  (pialify  under  this  critca  ion  as 
either  a  Law  .State  or  a  Data  .State. 

(1)  A  Law  State  is  a  .State  that  has  a 
statute  or  regulation  re(]niring  that  all 
fees  collected  by  the  State  from 
motorcyclists  for  the  purijoses  of 
funding  motorcycle  training  and  safety 
])rogram.s  are  to  he  used  for  motorcvcle 
training  and  safety  programs. 

(ii)  A  Data  .State  is  a  .State  that  does 
not  have  a  statute  or  regulation 
requiring  that  all  fees  collected  by  the 
.State  from  motorcyclists  for  the 
])nrposes  of  funding  motorcycle  training 
and  safety  ])rograms  are  to  he  used  for 
motorcycle  training  and  safety  programs 
hut  can  show  through  data  and/or 
documentation  from  official  records  that 
all  fees  collected  by  the  .State  from 
motorcyclists  for  the  puri)oses  of 
funding  motorcycle  training  and  safety 
programs  were,  in  fact,  used  for 
motorcycle  training  and  safety 
])rograms,  without  diversion. 

(2) (i)  To  demonstrate  com])liance  as  a 
Law  .State,  the  .State  shall  submit  the 
legal  citation(s)  to  the  statute  or 
regulation  requiring  that  all  fees 
collected  by  the  .State  from 
motorcyclists  for  the  pur|)oses  of 


funding  motorcycle  training  and  safety 
programs  are  to  he  used  for  motorcycle 
training  and  safety  programs  and  the 
legal  citation(s)  to  the  .State’s  current 
fisc:al  year  aj)propriation  (or  preceding 
fiscal  year  aj)propriation,  if  the  .State  has 
not  enacted  a  law  at  the  time  of  the 
.State’s  application)  appropriating  all 
such  fees  to  motorcycle  training  and 
.safety  programs. 

(ii)  To  demonstrate  compliance  as  a 
Data  .State,  a  .State  shall  submit  data  or 
documentation  from  official  records 
from  th(i  j)revious  .State  fiscal  year 
showing  that  all  fees  collei;ted  by  the 
.State  from  motorcyclists  for  the 
pur])o.ses  of  funding  motorcycle  training 
and  safety  programs  were,  in  fact,  used 
for  motorcycle  training  and  safety 
programs.  .Such  data  or  doc:umentation 
.shall  show  that  revenues  collected  for 
the  purposes  of  funding  motorcycle 
training  and  safety  programs  were 
placed  into  a  di.stinct  account  and 
exj)ended  only  for  motorcycle  training 
and  safety  programs. 

(k)  Award  limitation.  A  grant  awarded 
umler  the  j)rocedures  de.scrihed  in 

§  12()0.2()(e)(l)  may  not  exceed  the 
amount  of  a  grant  made  to  .State  for 
fiscal  year  2003  under  23  U..S.C.  402. 

(l)  Use  of  grant  funds.  (1)  Eligible 
uses.  A  .State  may  use  grant  funds 
awarded  under  this  .set;tion  for 
motorcyclist  safety  training  and 
motorcyclist  awareness  programs, 
including — 

(1)  Improvements  to  motorcyclist 
safety  training  curricula: 

(ii)  lmj)rovements  in  program  deliverv 
of  motorcycle  training  to  both  urban  and 
rural  areas,  including — 

(A)  Brocurement  or  repair  of  practice 
motorcycles; 

(B)  In.structional  materials: 

(C)  Mobile  training  units;  and 

(D)  Leasing  or  jjurchasing  facilities  for 
closed-course  motorcycle  skill  training: 

(iii)  Measures  designed  to  increa.se  the 
recruitment  or  retention  of  motorcyclist 
.safety  training  in.structors;  and 

(iv)  Public  awareness,  public  .service 
announcements,  and  other  outreach 
])rograms  to  enhance  driver  awaremiss 
of  motorcyclists,  such  as  the  "share-the- 
road”  .safety  messages  developed  using 
.Share-the-Road  model  language 
available  on  NH'l’.SA’s  Web  site  at 
http://www.trafficsafetvmarketing.gov. 

(2)  Sahcdlocation  of  funds.  A  .State 
that  receives  a  grant  under  this  section 
may  snhallocate  funds  from  the  grant  to 
a  nonprofit  organization  incorporated  in 
that  .State  to  carry  out  grant  activities 
under  this  .section. 

§  1200.26  State  graduated  driver  licensing 
incentive  grants. 

(a)  Rnrpose.  This  .section  establishes 
criteria,  in  accordance  with  23  IJ..S.C.'. 
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40.5(g).  for  awarding  grants  to  .States  that 
adopt  and  implement  graduated  driver’s 
licensing  laws  that  require  novice 
drivers  younger  than  21  years  of  age  to 
comply  with  a  2-stage  licensing  ]irot:ess 
prior  to  receiving  a  fnll  driver’s  licen.se. 

(h)  Dafinitions.  As  ii.sed  in  this 
.section — 

(Ann’iclion-fi'ea  means  that,  during  the 
term  of  the  jiermit  or  lic:en.s(!  covered  hy 
the  program,  the  driver  has  not  been 
convicted  of  any  offense  under  .State  or 
local  law  relating  to  the  use  or  operation 
of  a  motor  vehicle,  including  hut  not 
limited  to  driving  while  intoxicated, 
reckle.ss  driving,  driving  without 
wearing  a  seat  belt,  speeding,  jnohibited 
use  of  a  p(!r.sonal  wirehxss 
communications  device,  and  violation 
of  the  driving-related  restrictions 
applicable  to  the  stages  of  the  graduated 
driver’s  licensing  process  set  forth  in 
paragraph  (c)  of  this  section,  as  well  as 
misrej)re.sentation  of  a  driver’s  true  age. 

Driving,  for  pnrj)o.s(;s  of  paragraph 

(c)(2)(iii)  of  this  .section,  means 
o])erating  a  motor  vehicle  on  a  ])uhlic 
road,  including  oj)eration  while 
tem|)orarily  stationary  because  of  traffic, 
a  traffic  light  or  stoj)  sign,  or  otherwi.se, 
but  does  not  include  oi)erating  a  motor 
vehicle  when  the  vehicle  has  ])nlled 
over  to  the  side  t)f,  or  off,  an  active 
roadway  and  has  stopped  in  a  location 
where  it  can  safely  remain  stationary. 

Full  drivar’s  licensn  means  a  license  to 
o])erate  a  pa.ssenger  motor  vehicle  on 
public  roads  at  all  times. 

Licnnsnd  driver  means  a  driver  who 
jjossesses  a  valid  full  driver’s  license. 

Novice  driver  meiina  a  driver  who  has 
not  been  issued  by  a  .State  an 
intermculiate  license  or  fnll  driver’s 
license. 

(c)  Qualification  criteria.  (1)  General. 
To  qualify  for  a  grant  under  this  .section, 
a  State  shall  submit  the  assurances  in 
Part  6  of  Apjjendix  D.  signed  by  the 
Governor’s  Re])resentative  for  Highway 
.Safety,  providing  legal  citations  to  the 
State  statute  or  .statutes  demonstrating 
com])liance  with  the  requirements  of 
paragraph  (c)(2)  of  this  .section,  and 
provide  legal  citation(.s)  to  the  statute  or 
regulation  or  jirovide  documentation 
demonstrating  comjjliance  with  the 
niciuirements  of  paragraph  (c)(8)  of  this 
section. 

(2)  Graduated  driver's  licensing  law. 

A  .State’s  graduated  driver’s  licensing 
law  shall  include  a  learner’s  permit 
stage  and  an  internnuliate  stage  meeting 
the  following  minimum  recpiirements: 

(i)  The  learner’s  permit  .stage  shall — 

(A)  Ap|)ly  to  any  novice  driver  who 
is  younger  than  21  years  of  age  jirior  to 
the  receipt  by  such  driver  from  the  .State 
of  any  other  permit  or  licen.se  to  operate 
a  motor  vehicle: 


(13)  Gommence  only  after  an  aj)])licant 
for  a  leaner’s  permit  passes  vision  and 
knowledge  tests,  including  tests  about 
the  rules  of  the  road,  signs,  and  signals; 

((])  Subject  to  paragraph  (c)(2)(iii)(13). 
he  in  effect  for  a  period  of  at  least  six 
months,  hnt  may  not  expire  until  the 
driver  reaches  at  lea.st  l(i  years  of  age;; 
and 

(D)  Reejnire  the  learner’s  permit 
holder  to — 

(7)  13e  accompanied  ami  supervised 
hy  a  licensed  driver  who  is  at  least  21 
years  of  age  at  all  times  while  the; 
learner’s  permit  holder  is  o])erating  a 
motor  vehicle; 

(2)  Receive  not  less  than  40  hours  of 
hehind-the-wheel  training  with  a 
licensed  driver  who  is  at  lea.st  21  years 
of  age; 

(8)  Gomjjlete  a  driver  education  or 
training  cour.se  that  has  been  certifi(;d 
by  the  State;  and 

(-7)  Pass  a  driving  skills  test  jjrior  to 
entering  the  intermediate  stage  or  being 
i.ssued  another  permit,  license  or 
endorsement. 

(ii)  The  intermediate  .stage  shall — 

(A)  Apply  to  any  driver  who  has 

completed  the  learner’s  j)ermit  stage  and 
who  is  younger  than  18  y(;ar.s  c)f  age; 

(13)  Gommence  immediately  after  the 
expiration  of  the  learner’s  permit  stage; 

(G)  .Subject  to  paragraph  (c)(2)(iii)(13), 
he  in  effect  for  a  ])eriod  of  at  least  six 
months,  hut  may  not  ex])ire  until  the 
driver  reaches  at  least  18  years  of  age; 

(D)  Recinire  the  intermediate  licen.se 
holder  to  he  accompanied  and 
supervised  hy  a  licensed  driver  who  is 
at  lea.st  21  years  of  age  during  the  ])(;riod 
of  time  between  the  hours  of  1():()()  ]).m. 
and  5:00  a.m.,  except  in  ca.se  of 
emergency;  and 

(E)  Prohibit  the  intermediate  license 
holder  from  operating  a  motor  vehicle 
with  more  than  one  nonfamilial 
passenger  younger  than  21  years  of  age 
unless  a  licen.sed  driver  who  is  at  lea.st 
21  years  of  age  is  in  the  motor  vehicle. 

(iii)  During  both  the  learner’s  permit 
and  intermediate  stages,  the  .State 
shall— 

(A)  lm])o.se  a  ])rohihition  enforced  as 
a  primary  offense  on  use  of  a  cellular 
telejihone  or  any  communications 
device  hy  the  driver  while  driving, 
(;xce])t  in  case  of  emergenev:  and 
(13)  Require  that  the  driver  who 
jjossesses  a  learner’s  permit  oi' 
intermediate  license  remain  conviction- 
free  for  a  period  of  not  less  than  six 
consecutive;  months  immediatelv  prior 
to  the  expiration  of  that  stage. 

(3)  Heqnireinent  for  license 
di.stingnishahility.  The  .State  h;arn(;r’s 
permit,  intermediate  licen.se,  and  fnll 
driver’s  license  shall  he  distingnishahle 
from  each  other.  A  State  may  .satisfy  this 
requirement  hy  submitting — 


(i)  Legal  citations  to  the  .State  statute 
or  regulation  r(;(iuiring  that  the  .State 
learner’s  permit,  intermediate  license, 
and  full  driver’s  license  he  visually 
distingnishahle: 

(ii)  .Samph;  i)ermits  and  licenses  that 
contain  visual  features  that  would 
enable  a  law  enforcement  offic(;r  to 
distinguish  h(;tween  tin;  State  learner’s 
])ermil,  intermediate  license,  and  fnll 
driver’s  license;  or 

(iii)  A  description  of  tlu;  .State’s 
system  that  enables  law  enforcement 
officers  in  the  .State  during  traffic  .sto]).s 
to  di.stingnish  between  the  .State 
learner’s  permit,  intermediate  license, 
and  fnll  driver’s  license. 

(4)  Excejjtions.  A  State  that  otherwise 
meets  the  minimum  requirements  set 
forth  in  paragraph  (c)(2)  of  this  section 
will  not  he  deemed  ineligible  for  a  grant 
under  this  section  if — 

(i)  The  .State  enacted  a  law  jjrior  to 
january  1, 2011,  establishing  a  class  of 
permit  or  licen.se  that  allows  drivers 
younger  than  18  years  of  age  to  operate 
a  motor  vehicle — 

(A)  In  connection  with  work 
performed  on,  or  for  the  o])eration  of,  a 
farm  owned  hy  family  members  who  an; 
dir(;c:tly  related  to  the  aj)j)licant  or 
licensee;  or 

(13)  If  demonstrable  hardship  wonld 
resnlt  from  the  denial  of  a  lic:ense  to  the 
licen.s(;e.s  or  a])plicants,  provided  that 
the  .State  reejuires  the  applicxmt  or 
licensee  to  affirmativelv  and  adetjuatelv 
demonstrate  nni(jue  undue  hardshij)  to 
the  individual:  and 

(ii)  Drivers  who  po.ss(;s.s  only  the 
])ermit  or  licen.sc;  ])ermitted  under 
paragraph  (c)(4)(i)  of  this  section  are 
treated  as  novice  drivers  suhjeiit  to  the 
graduated  driver’s  licensing 
r(;quirements  of  jxiragraph  (c)(2)  of  this 
.section  as  a  pre-condition  of  receiving 
any  other  permit,  licen.se  or 
endorsement. 

(d)  Awetrd.  (1)  Grant  Amount.  Subject 
to  paragraph  (d)(2)  of  this  section,  grant 
funds  for  a  fiscal  year  under  this  section 
shall  he  allocated  among  .States  that 
meet  the  (|ualification  criteria  on  the 
basis  of  the  apportionment  formida 
under  23  U.S.G.  402  for  that  fiscal  year. 

(2)  Limitation.  Amount  of  grant  award 
to  a  .State  under  this  section  may  not 
exceed  10  ])ercent  of  the  total  amount 
made  available  for  .Section  405(g)  for 
that  fiscal  year. 

(e)  Use  of  grant  funds.  A  .State  may 
u.se  grant  funds  awarded  under  this 
section  as  follows: 

(1)  At  lea.st  25  percent  of  the  grant 
funds  .shall  he  used,  in  connection  with 
the  .State’s  graduated  drivc;r’.s  licensing 
law  that  complies  with  the  minimnm 
reejnirements  set  forth  in  paragraj)h  (c;) 
of  this  section,  to: 
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(1)  Enforce  the  graduated  driver’s 
licensing  j)rocess; 

(ii)  Provide  training  for  law 
enforcement  personnel  and  other 
relevant  State  agency  personmd  relating 
to  the  enforcement  of  the  graduated 
driver’s  licensing  process: 

(iii)  Publish  relevant  (ulncational 
materials  that  })ertain  direc:tly  or 
indirectly  to  the  State  graduated  driver’s 
licensing  law; 

(iv)  Carry  out  ailministrative  activities 
to  im])lement  the  State’s  graduated 
driver’s  licensing  process:  or 

(v)  Carry  out  a  teen  traffic  safety 
program  described  in  23  IJ.S.C].  4()2(m); 

(2)  No  more  than  75  percent  may  he 
used  for  any  eligible  project  or  activitv 
under  23  l/.S.C.  402. 

Subpart  D — Administration  of  the 
Highway  Safety  Grants 

§1200.30  General. 

Subject  to  the  provisions  of  this 
.suh])art.  the  recpiirements  of  49  CiFR  j^art 
18  and  applicable  cost  princi])les  govern 
the  imjjlementation  and  management  of 
State;  highway  safety  programs  and 
])rojects  carried  out  under  23  U.S.C. 
Chajjter  4.  (io.st  ])rinci])les  include  tho.se 
referenc(;d  in  49  CFR  18.22. 

§1200.31  Equipment. 

(a)  Title.  Except  as  provided  in 
paragraphs  (e)  and  (f)  of  this  section, 
title  to  eejnipment  accpiired  under  23 
U.S.C.  Chaj)ter  4  will  vest  ii])on 
accjuisition  in  the  State  or  its 
suhgrantee,  as  appropriate. 

(h)  Use.  All  (equipment  shall  he  used 
for  the  originally  authorized  grant 
purposes  for  as  long  as  needed  for  those 
purpo.ses,  as  determined  by  the 
Approving  Official,  and  neither  the 
State  nor  any  of  its  subgrantees  (;r 
contractors  shall  encumber  the  title  or 
interest  while  such  need  exists. 

(c)  Management  and  disposition. 
Subject  to  the  retpiirement  of  paragraphs 
(h),  (d),  (e)  and  (f)  of  this  section.  States 
and  their  subgrantees  and  contractors 
shall  manage  and  di.sjjose  of  equij)ment 
acquired  und(;r  23  U.S.C.  Chapter  4  in 
accordance  with  State  laws  and 
procedures. 

(d)  Major  purchases  and  dispositions. 
E(iuipment  with  a  useful  life  of  more 
than  one  y(;ar  and  an  accpiisition  cost  of 
$5, ()()()  or  more  shall  he  suhj(;ct  to  the 
following  requir{;nu;nts — 

(1)  Purchases  shall  r(;ceive  })rior 
written  aj)j)roval  from  the  A])))roving 
Official; 

(2)  Dispositions  shall  receive  ])rior 
written  approval  from  tin;  Aj)proving 
Official  unl(;ss  the  age  of  the  ecjuijjinent 
has  (;xceeded  its  useful  life  as 
determined  under  State  law  and 
procedures. 


(e)  Bight  to  transfer  title.  The 
Approving  Official  may  r(;.serve  the  right 
to  transfer  title  to  (;(|uipment  ac(|uir(;d 
under  23  U.S.C.  Chapt(;r  4  to  the  E(;deral 
Covernment  or  to  a  third  |)arty  when 
such  third  ])arty  is  eligible  under 
Federal  statute.  Any  such  transfer  shall 
he  subject  to  the  following 
n;(iuirements: 

(1)  The  (((juipment  shall  he  id(;ntifi(;d 
in  the  grant  or  otherwise  made  known 
to  the  State  in  writing; 

(2)  The  A])proving  Official  shall  i.ssue 
disposition  instructions  within  120 
calendar  days  after  the  eejuipment  is 
determined  to  he  no  longer  needed  for 
highway  safety  purpo.ses,  in  the  abs(;nce 
of  which  the  State  shall  follow  the 
applicable  proc(;dur(;.s  in  49  (]FR  part 
18. 

(f)  Federally-owned  eqnipment.  In  tlu; 
event  a  State  or  its  .sut)grant(;e  is 
provided  Federally-owned  equipment: 

(1)  Title  shall  remain  vested  in  the 
Federal  Covernment; 

(2)  Management  shall  he  in 
accordance  with  Federal  rul(;.s  and 
j;rocedur(;.s,  and  an  annual  inventory 
listing  shall  he  submitted; 

(3)  The  State  or  its  sut)grant(;e  shall 
recpiest  disposition  in.structions  from 
the  A])])roving  Official  when  the  item  is 
no  longer  n{;eded  for  highway  sid'ety 
])urpo.ses. 

§  1 200.32  Changes — Approval  of  the 
Approving  Official. 

Stat(;s  .shall  provide  documentarv 
evidence  of  any  r{;allocation  of  funds 
between  program  ar(;a.s  by  submitting  to 
the  NHTSA  regional  office  an  amended 
US  Form  217,  refl(;cting  the  chang(;d 
allocation  of  funds  and  updated  list  of 
projects  under  (;ach  j)rogram  area,  as 
l)rovided  in  §  1200.1 1(e),  within  30  davs 
of  imjjlementing  the  change.  The 
amended  US  Form  217  and  list  of 
projects  is  subject  to  the  apj^roval  of  the 
Approving  Official. 

§  1 200.33  Vouchers  and  Project 
Agreements. 

(a)  General.  Each  State  shall  submit 
official  vouchers  for  expenses  incurred 
to  the  Approving  Official. 

(h)  Content  of  vouchers.  At  a 
minimum,  (;ach  voucher  shall  j)rovide 
the  following  information  for  expens(;.s 
claimed  in  each  j)rogram  area: 

(1)  Frogram  Area  for  which  expenses 
were  incurred  and  an  it(;mization  of 
project  numhers  and  amount  of  Federal 
funds  exp(;nded  for  each  ))roj(;ct  for 
which  reimbursement  is  being  sought; 

(2)  F(;deral  funds  obligated; 

(3)  Amount  of  Fed(;ral  funds  allocated 
to  local  benefit  (j)rovided  no  less  than 
mid-year  (by  March  31)  and  with  the 
final  voucher); 


(4)  Cumulative  Total  Cost  to  Date; 

(5)  Cumulative  h’ed(;ral  F’unds 
Ex|)ended; 

(8)  Previous  Amount  Claimed: 

(7)  Amount  Claimed  this  Period; 

(8)  Matching  rate  (or  special  matching 
writeoff  us(;d.  i.e.,  sliding  scale  rate 
authorized  und(;r  23  U.S.C.  120). 

(c)  Project  agreements.  Copies  of  each 
})roject  agreement  for  which  exjien.ses 
are  being  claimed  under  the  voucher 
(and  supi)orting  documentation  for  the 
vouchers)  .shall  he  made  promj)tly 
available  for  review  by  the  Apjjroving 
Official  upon  r(;que.st.  Each  project 
agreement  shall  hear  the  jiroject  niunher 
to  allow  the  Approving  Official  to  match 
the  voucher  to  the  corresponding 
activity. 

(d)  Submission  reqnirements.  At  a 
minimum,  vouchers  shall  he  submitted 
to  the  Apjjroving  Official  on  a  (juarterlv 
basis,  no  later  than  15  working  days 
after  the  end  of  (;ach  (juarter,  except  that 
where  a  State  receives  funds  by 
electronic  transfer  at  an  annualized  rate 
of  one  million  dollars  or  more,  vouchers 
shall  h(!  submitted  on  a  monthly  basis, 
no  later  than  15  working  days  after  the 
end  of  (;ach  month.  A  final  vouch(;r 
shall  he  submitted  to  the  Ai)proving 
Official  no  later  than  90  days  after  the 
end  of  the  fiscal  year,  and  all 
unexpended  halanc(;.s  shall  Im;  carried 
forward  to  the  curr(;nt  fiscal  vear. 

(e)  Beimhnrsement.  (1)  Failure  to 
provide  the  information  sjjecified  in 
paragra])h  (h)  of  this  s(;ction  shall  result 
in  rejection  of  the  voucher. 

(2)  Failure  to  meet  the  d(;adline.s 
.sp(;cified  in  j)aragraph  (d)  of  this  .section 
may  result  in  delayed  reimbursement. 

(3)  Vouchers  that  recpiest 
reimhursement  for  projects  whose 
project  numhers  or  amounts  claimed  do 
not  match  the  list  of  projects  or  exceed 
the  estimated  amount  of  Federal  funds 
provided  under  §  1200.1 1(e),  or  exceed 
the  allocation  of  funds  to  a  jirogram  area 
in  the  US  Form  217.  shall  he  rejected. 

in  whole  or  in  jiart,  until  an  amended 
li.st  of  projects  and/or  e.stimated  amount 
of  Federal  funds  and  an  amended  US 
Form  217  is  submitted  to  and  approved 
by  the  Apjiroving  Official  in  accordance 
with  §1200.32. 

§1200.34  Program  Income. 

(a)  Definition.  Program  income  means 
gross  income  received  by  the  grant(;e  or 
suhgrantee  directly  generated  by  a 
jirogram  supported  activity,  or  earned 
only  as  a  result  of  the  grant  agreement 
during  the  pt;riod  of  time  between  the 
effective  date  of  the  grant  award  and  the 
expiration  date  of  the  grant  award. 

(h)  Inclusions.  Program  income 
includes  income  from  fees  for  .serviciis 
performed,  from  the  use  or  rental  of  real 
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or  personal  j)roj)erty  accjuireci  with  grant 
funds,  from  the  sale  of  commodities  or 
items  fabricated  umhu'  the  grant 
agHHiinent.  and  from  payments  of 
])rinci])al  and  interest  on  loans  made 
with  grant  funds. 

(c)  Exclusions.  Program  income  does 
not  include  interest  on  grant  funds, 
rehatcis.  credits,  discounts,  refunds, 
taxes,  special  asse.ssments.  levi(!s.  fines, 
proceeds  from  the  sale  of  real  property 
or  e(|ni])ment.  income  from  royalties 
and  license  fees  for  copyrighted 
material.  j)atents.  and  inventions,  or 
interest  on  any  of  these. 

(d)  I 'SC  of  prognnn  income.  (1) 
Addition.  Program  income  shall 
ordinarily  be  added  to  the  funds 
committed  to  the  Highway  Safety  Plan. 
Such  program  income  shall  he  used  to 
further  the  objectives  of  the  ])rogram 
area  under  which  it  was  generated. 

(2)  (lost  sharing  or  matching.  Program 
income  may  he  u.sed  to  meet  cost 
sharing  or  matching  reepurements  only 
upon  written  approval  of  the  Approving 
Official.  Such  use  shall  not  increase  the 
commitment  of  Federal  funds. 

§1200.35  Annual  Report. 

Within  UO  davs  after  the  end  of  the 
fiscal  year,  each  State  shall  submit  an 
Annual  Report  de.scrihing — 

(a)  A  gmieral  assessment  of  the  State’s 
progre.ss  in  achieving  highway  safety 
performance  measure  targets  identified 
in  the  Itighwav  .Safetv  Plan; 

(h)  A  general  description  t)f  the 
projects  and  activities  fundiid  and 
implemented  under  the  Highwav  .Safetv 
Plan: 

(c)  The  amount  of  Federal  funds 
(!xpended  on  projects  from  the  Highway 
Safety  Plan:  and 

(d)  How  the  j)rojects  funded  during 
the  fiscal  year  contributed  to  meeting 
the  .State's  highway  safety  targets. 

Where  data  becomes  available,  a  .State 
shoidd  report  ])rogres.s  from  prior  vear 
projects  that  have  contrihutiul  to 
meeting  current  .State  highway  safety 
targets. 

§  1200.36  Appeals  of  Written  Decision  by 
Approving  Official. 

Review  of  any  written  decision 
r(;garding  the  admini.stration  of  the 
grants  by  an  Approving  Official  under 
this  snhpart  may  hi;  obtained  hv 
submitting  a  written  appeal  of  such 
decision,  signed  by  the  Governor’s 
Represimtative  for  Highwav  .Safetv.  to 
the  Approving  Official.  .Such  a])peal 
shall  l)e  forwarded  ])rom])tly  to  the 
NHT.SA  Associate  Administrator. 
R(!gional  Ojjerations  and  Program 
Dcilivery.  The  decision  of  the  NHT.SA 
Associate  Admini.strator  shall  be  final 
and  shall  be  transmitted  to  tbe 


Governor’s  Rejuesentative  for  Highway 
.Safety  through  the  cognizant  Ai)proving 
Oifii:ial. 

Subpart  E — Annual  Reconciliation 

§  1200.40  Expiration  of  the  Highway  Safety 
Plan. 

(a)  The  .Statrj’s  Highway  .Safety  Plan 
for  a  fi.sc;al  year  and  the  .State’s  authority 
to  incur  costs  under  that  Highway 
.Safetv  Plan  shall  exjjin!  on  the  last  day 
of  tin?  fiscal  year. 

(b)  Except  as  provided  in  paragra])b 

(c)  of  this  section,  each  .State  shall 
submit  a  final  voucher  which  satisfies 
the  reejuirements  of  §  1200.33  within  00 
days  after  the  expiration  of  the  .State’s 
Highway  .Safety  I’lan  as  provided  in 
j)aragraph  (a)  of  this  .section.  The  final 
voucher  constitutes  the  final  financial 
reconciliation  for  each  fiscal  year. 

(c)  The  Aj^proving  Official  may 
extend  the  time  period  to  submit  a  final 
voucluir  only  in  extraordinary 
circumstances.  .States  .shall  submit  a 
written  request  for  an  extension 
describing  the  extraordinary 
circumstances  that  net:essitate  an 
extension.  The  approval  of  any  such 
request  for  extension  shall  be  in  writing, 
shall  specify  the  new  deadline  for 
submitting  the  final  voucher,  and  shall 
he  signed  by  the  Approving  Official. 

§  1 200.41  Disposition  of  Unexpended 
Balances. 

(a)  CAirrv-forword  buhmccs.  Except  as 
provided  in  ])aragra])h  (b)  of  this 
section,  grant  funds  that  remain 
unex])ended  at  the  end  of  a  fiscal  year 
and  the  ex])iration  of  a  Highway  .Safety 
Plan  shall  he  credited  to  tlie  .State’s 
highway  safety  account  for  the  new 
fiscal  year,  and  made  immediately 
available  for  ii.se  by  the  .State,  jirovided 
the  following  reciuirements  are  met: 

(1)  The  .State’s  new  Highway  .Safety 
Plan  has  been  ai)j)roved  by  the 
Aj)proving  Official  ])ur.suant  to 

§  1200.14  of  this  ])art; 

(2)  The  .State  has  identified  .Section 
402  carry-forward  funds  by  the  program 
area  from  which  tlnw  are  removed  and 
identified  by  i)rogram  anui  the  manner 
in  which  the  carry-forward  funds  will 
be  used  under  the  new  Highwav  .Safety 
Plan. 

(3)  The  .State  has  identificul  .Section 
40.5  carry-forward  funds  by  the  national 
l)riority  safety  program  undtu'  which 
they  w(!re  awarded  (i.e.,  occupant 
protection,  .state  traffic  safety 
information  system  improvements, 
im])aired  driving,  ignition  interlock, 
distracted  driving,  motorcyclist  safety  or 
graduated  driver  licensing).  These  funds 
shall  not  be  u.sed  for  any  other  |)rogram. 

(4)  The  .State  has  submitted  for 
ajjijroval  an  updated  H.S  Form  217  for 


funds  identified  in  paragraph  (a)(2)  or 
(a)(3)  of  this  .section.  Reimbur.sement  of 
costs  is  contingent  upon  the  approval  of 
updated  Highway  .Safety  I^lan  and  H.S 
Form  217. 

(.5)  Funds  carried  forward  from  grant 
programs  ni.scimhul  by  MAP-21  shall  be 
.separately  identified  ami  shall  he 
suhj(;ct  to  the  statutory  and  regulatory 
nujuirements  that  were  in  force  at  the 
time  of  award. 

(b)  Dcohligation  of  funds.  (1)  Excejjt 
as  provided  in  paragra])b  (b)(2)  of  this 
sec:tion,  nnexiMnnled  grant  funds  shall 
not  b(!  available  for  expenditure  beyond 
the  ])eriod  of  three  years  after  the  last 
day  of  the  fiscal  year  of  aj)])ortionment 
or  alloc;ation. 

(2)  NHT.SA  .shall  notify  .States  of  any 
such  unexpemled  grant  funds  no  later 
than  180  days  prior  to  the  end  of  the 
])eriod  of  availability  specified  in 
j)aragraph  (b)(1)  of  this  section  and 
inform  .States  of  the  deadline  for 
commitment.  .States  may  commit  such 
unexpended  grant  funds  to  a  specific 
|)roject  by  the  .s])ecified  deadline,  and 
shall  provide  documentarv  evidenc:e  of 
that  commitment,  including  a  copy  of 
an  executed  project  agrcuunent,  to  the 
Approving  Official. 

(3)  (hant  funds  committed  to  a 
s])ecific  project  in  accordance  with 
paragraph  (h)(2)  of  this  section  shall 
remain  committed  to  that  projec.t  and  be 
expendecl  by  the  end  of  the  .succeeding 
fi.sc:al  y(;ar.  The  final  voucher  for  that 
|)roject  shall  be  submitted  within  90 
days  of  the  end  of  that  fi.sc:al  year. 

(4)  NHT.SA  .shall  deobligate 
unexpended  balances  at  the  end  of  the 
time  ))eriod  in  j)aragra])h  (b)(1)  or  (b)(3) 
of  this  section,  whichever  is  a))j)licable, 
and  the  funds  shall  lapse. 

§1200.42  Post-Grant  Adjustments. 

The  ex])iration  of  a  Highway  .Safety 
Plan  does  not  affect  the  ability  of 
NHT.SA  to  disallow  costs  and  recover 
funds  on  the  basis  of  a  later  audit  or 
other  review  or  the  State’s  obligation  to 
niturn  any  funds  due  as  a  result  of  later 
refunds,  corrections,  or  other 
transactions. 

§1200.43  Continuing  Requirements. 

Notwith.standing  the  ex|)iration  of  a 
Highway  .Safety  Plan,  the  provisions  for 
post-award  reciuirements  in  49  G.FR  part 
18,  including  but  not  limited  to 
e(juii)ment  and  audit,  continue  to  apply 
to  the  grant  funds  authorized  under  23 
U..S.G.  Gha|)ter  4. 

Subpart  F — Non-Compliance 

§1200.50  General. 

Where  a  .State  is  found  to  be  in  non- 
conq)liance  with  the  requirements  of  the 
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grant  ])rograins  autliorized  under  23 
ll.S.t'.  (3\aj)ter  4  or  vvitli  ajjplieable  law, 
th(!  s]K;(:ial  eontlitions  for  liigh-risk 
grantees  and  the  enforcement 
])rocedures  of  49  OR  part  18,  tlie 
sanctions  procedures  in  S  1200.51,  and 
any  otlier  sanctions  or  remedies 
permitted  under  Federal  law  may  he 
a])plied  as  ap])ro])riate. 

§1200.51  Sanctions — Reduction  of 
Apportionment. 

(a)  D(!i(^rmin(ition  of  sanclions.  (1) 

I'he  Admini.strator  shall  not  a])portion 
any  funds  under  23  U.S.C.  402  to  any 
State  which  is  not  iinjilementing  an 
ap])rov(;d  highway  safety  program. 

(2)  If  the  Admini.strator  has 
apportioned  funds  to  a  State  and 
suhsequently  determines  that  the  State 
is  not  imjjlementing  an  approved 
highway  safety  program,  the 
Administrator  shall  reduce  the  funds 
a])])ortioned  under  23  U.S.G.  402  to  the 
State  hy  amounts  etpial  to  not  le.ss  than 
20  percent,  until  such  time  as  the 
Admini.strator  determines  that  the  State 
is  implementing  an  ap])roved  highway 
safety  jjrogram. 

(3)  The  Administrator  shall  consider 
the  gravity  of  the  State’s  failure  to 
imi)lement  an  approved  highway  safety 
program  in  determining  the  amount  of 
the  reduction. 

(4)  If  the  Administrator  determines 
that  a  State  has  hegnn  implementing  an 
approved  highway  safety  program  not 
later  than  )uly  31  of  the  fiscal  year  for 
which  the  funds  were  withheld,  the 
Admini.strator  shall  ])romptly  apportion 
to  the  State  the  funds  withheld  from  its 
ap])ortionment. 

(5)  If  the  Administrator  determines 
that  the  State  did  not  correct  its  failure 
hy  July  31  of  the  fiscal  year  for  which 
the  funds  were  withheld,  the 
Administrator  shall  rea})portion  the 
withheld  funds  to  the  other  States,  in 
accordance  with  the  formula  specified 
in  23  U.S.C.  4()2(c),  not  later  than  the 
last  day  of  the  fiscal  year. 

(h)  Hoconsidoration  of  sonctinns 
detorminotion.  (1)  In  any  fiscal  year,  if 
the  Administrator  determines  that  a 
State  is  not  imj)lementing  an  approved 
highway  safety  jirogram  in  accordance 
with  23  U.S.Ci.  402  and  other  applicable 
Federal  law,  the  Admini.strator  shall 
issue  to  the  State  an  advance  notice, 
advising  the  State  that  the 
Admini.strator  expects  to  either 
withhold  funds  from  a])])ortionment 
under  23  U.S.C'.  402,  or  reduce  the 
State’s  aj)j)ortioned  funds  under  23 
U.S.C.  402.  The  Admini.strator  shall 
.state  the  amount  of  the  expected 
withholding  or  reduction.  The  advance 
notice  will  normally  he  sent  not  later 


than  00  days  ])rior  to  final 
a])))ortionment. 

(2)  If  the  Admini.strator  issues  an 
advance  notice  to  a  State,  under 
paragra])h  (h)(1)  of  this  section,  the  State 
may,  within  30  days  of  its  recei])t  of  the 
advance  notice,  submit  docinmintation 
demon.strating  that  it  is  implementing 
an  a])])rov(Kl  highway  safety  program. 
Documentation  shall  he  submitted  to  the 
NirrSA  Administrator.  1200  New  Jersey 
Avenue  SE.,  Washington,  D(i  20590. 

(3)  If  the  Admini.strator  decides,  after 
reviewing  all  relevant  information 
submitted,  that  the  State  is  not 
implementing  an  approved  highway 
safety  program  in  accordance  with  23 
U.S.C.  402,  the  Admini.strator  shall 
issue  a  final  notice,  advising  the  State 
either  of  the  funds  being  withheld  from 
apj)ortionment  under  23  U.S.C.  402,  or 
of  the  amount  of  funds  reduced  from  the 
a])portionment  under  23  U.S.C.  402.  The 
final  notice  will  normally  he  i.ssned  no 
later  than  Septcanhca-  30.  The  final 
notice  of  a  reduction  will  he  issued  at 
the  time  of  a  final  decision. 

Subpart  G — Special  Provisions  for 
Fiscal  Year  2013  Highway  Safety 
Grants  and  Highway  Safety  Grants 
Under  Prior  Authorizations 

§1200.60  Fiscal  Year  2013  Section  402 
Grants. 

Highway  safety  grants  aj)portioned 
under  23  U.S.C.  402  (or  fiscal  year  2013 
shall  he  governed  by  the  a])plicahle 
implementing  regulations  at  the  time  of 
grant  award. 

§  1 200.61  Fiscal  Year  201 3  Section  405 
Grants. 

(a)  For  fiscal  year  2013  grants 
authorized  under  23  U.S.C.  405(h),  (c), 
(d).  (f)  and  (g),  a  State  shall  submit 
electronically  its  ajjplication  as 
jirovided  in  §  1200.11(h)  to 
NHTSA(h'ants@dot. gov  no  later  than 
March  25.  2013. 

(h)  If  a  State’s  apjjlication  contains 
incomjjlete  information,  NHTSA  may 
recjue.st  additional  information  from  the 
State  prior  to  making  a  determination  of 
award  for  each  com])onent  of  the 
Section  405  grant  program.  Failure  to 
resj)ond  prom])tly  for  recpiest  of 
additional  information  may  result  in  a 
State’s  disqualification  from  one  or 
more  Section  405  grants  for  fiscal  year 
2013. 

(c)  After  reviewing  a])plication.s  and 
making  award  determinations.  NHTSA 
shall,  in  writing,  di.strihute  funds 
available  for  obligation  under  Section 
405  to  (]ualifying  States  and  specify  any 
conditions  or  limitations  imposed  by 
law  on  the  use  of  the  funds. 

(d)  Crant  awards  are  subject  to  the 
availahility  of  funds.  If  there  are 


insufficient  funds  to  award  full  grant 
amounts  to  (jualifying  States,  NHTSA 
may  release  interim  amounts  and 
release  the  remainder,  up  to  the  State’s 
projjortionate  share  of  available  funds, 
when  it  becomes  available  in  the  fiscal 
year. 

(e)  The  administration,  reconciliation 
and  noncompliance  provisions  of 
snhjjarts  D  through  F  of  this  part  a])plv 
to  fiscal  year  2013  grants  awarded  to 
(jualifying  Stat(;.s. 

§1200.62  Pre-2013  Fiscal  Year  Grants. 

Highway  safety  grants  rescinded  hy 
MAP-21  are  gov(;rned  hy  the  aj)})licahle 
imjjhanenting  rtigulations  at  the  time  of 
grant  award. 

APPENDIX  A  TO  PART  1200— 
CERTIFICATION  AND  ASSURANCES 
FOR  HIGHWAY  SAFETY  GRANTS  (23 
U.S.C.  CHAPTER  4) 

Stater. 

Fiscal  Year: 

Eacli  fiscal  year  llie  .Slate  must  sign  these; 
C;i;rlil'icati()ns  and  Assurances  that  it 
coin])li(;s  witli  all  re(|iiireinents  including 
a])|)licnl)l(;  Federal  statutes  and  regulations 
that  are  in  effect  during  the  grant  jjeriod. 
(Re(|uireinents  that  also  apply  to 
sul)r(;ci])i(;nts  are  nol(;d  under  the  applicable 
ca|)lion.) 

In  my  capacity  as  the  Governor's 
R(;pr(;sentativ(;  for  Highway  .Safety.  1  hereby 
jnen  ide  the  following  certifications  and 
assuranc(;s: 

(lENKRAL  RKqiJIRFMKNTS 

To  the  best  of  my  j)(;rsonal  knowl(;dge,  the 
information  submitted  in  the  Highway  Safety 
Plan  in  sni)|)orl  of  the  .Stat(;’s  a])|)lic.ation  for 
.S(;ction  402  and  .Section  40.5  grants  is 
accurate  and  compl(;le.  (Incomjjletc;  or 
incorrect  information  may  result  in  the 
disaj)j)roval  (d'the  Highway  .Safety  Plan.) 

Tin;  (iovernor  is  the  resjionsihle  official  for 
the  administration  of  the  .State  highway 
safety  |)rogram  through  a  Stale  highway 
safety  agency  that  has  adecpiate  powers  and 
is  suitably  (;(iiui)])ed  and  organized  (as 
evidenced  by  ajipropriatt;  oversight 
procedur(;s  governing  such  areas  as 
procun;ment.  financial  administration,  and 
the  use.  management,  and  disjxjsition  of 
e(inij)ment)  to  carry  ont  the  program.  (2.3 
U..S.G.  402(h)(l)(Aj) 

The  .Stale  will  com|)ly  with  ajjjdicahle 
statut(;s  and  r(;gulations,  including  hut  not 
limited  to; 

•  23  U..S.(;.  {;hapt(;r  4 — 1  lighway  .Saf(;tv 
Act  of  lOtiO,  as  amend(;d 

•  49  Gf  R  Part  18 — Uniform  Administrative 
Re(pnr(;ments  for  (irants  and  (iooperativi; 
Agr(;(;ments  to  .State;  and  Local  Governnu;nls 

•  23  GFR  Part  1200 — Ihuform  Procedures 
for  .State;  Highway  .Saf(;ty  Grant  Programs 

The;  .State;  has  suhmitted  appropriate; 
documentation  for  review  to  the;  single  jjoint 
of  contact  de;signate;el  by  the  C;ove;rne)r  te; 
r(;vie;w  Fe;ele;ral  prognims.  as  re;(]uire;d  hy 
Executive  ()rele;r  12372  (Inlergove;rnme;nlal 
Re;vie;w  e)f  Fe;d(;ral  Programs). 
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FKDKRAL  FUNDING  ACCOUN I  ABILITY 
AND  I’RANSPARKNCY  ACL  (FFATA) 

rlio  Stall!  will  comply  with  M’.ATA 
giiiilaiico,  OMIi  (iiiic/uncr  on  FFATA 
Siiinvard  and  Fxocntivr  Componsation 
lioporling.  Aii}>iist  27,  2010.  [IUtps://\\'\y\v. 
fsrs.fiov/docninants/OMB  (hndan(:o_on 
FFATA  Sidniward  and  F.\ocnli\'(!_ 
(jainponsidion  Boporling  (ll{272()I().pdl)  hy 
riiporliii”  to  I’.SK.S.gov  Ibr  iiacli  sub-grant 
awariluil: 

•  Nami!  of  till!  oiitily  rucoiving  iho  award; 

•  Amount  ol  llui  award; 

•  lidormatioii  on  the  award  including 
transaction  typo,  lunding  agoncy.  tho  North 
Amorican  Industry  (ilassilication  Svstom 
codo  or  (Catalog  ol  Fodoral  Domoslic 
Assistanco  numl)(!r  (whoro  a])|)lical)lo). 
jirogram  sourco; 

•  Location  ol  tlio  onlitv  rocoiving  tho 
award  and  tho  primary  loc:ation  ot 
|)orlormanco  undor  tho  award,  including  tho 
city.  Stale,  congrossional  district,  and 
country;  and  an  award  title  dosc;riptivo  ol  the 
pur))oso  ol  iiach  lunding  action; 

•  A  uniqui!  idonlinor  (DIIN.S); 

•  Tho  nani(!s  and  total  compensation  ol'tho 
live  most  highly  compensated  oliicors  ol  the 
entity  il; 

(i)  tho  entity  in  tlu!  preceding  fiscal  year 
received — 

(I)  80  percent  or  more  ol  its  annual  gross 
revenues  in  Federal  awards; 

(II)  .S2.T .000.000  or  more  in  annual  gross 
re\'enues  from  f'cileral  awards;  and 

(ii)  the  ))uhlic  does  not  havi!  access  to 
inlormation  about  the  compensation  of  the 
s(!nior  execuliviis  of  the  entity  through 
periodic  reports  filed  under  section  Kga)  or 
15(d)  of  the  Securities  lixchange  Act  of  l‘):i4 
(13  U..S.(;.  78m(a).  78o(d))  or  section  0104  of 
the  Internal  Revenue  (iodi!  of  1080; 

•  Other  reliivaiit  information  specified  by 
OMB  guidance. 

NONDISCRIMINATION 

(applies  to  sulirecipients  as  well  as  States) 

Till!  .State  highwav  safely  agency  will 
comply  with  all  Federal  statutes  and 
im|)lem(!nting  regulations  relating  to 
nondiscrimination.  Thivsi!  in{;lude  hut  am  not 
limited  to;  (a)  Title  VI  of  the  Civil  Rights  Act 
of  1004  (Pul).  L.  88-:i32),  whic;h  prohibits 
discrimination  on  the  basis  of  race,  color  or 
national  origin  (and  40(3'1'{  Part  21);  (h)  Title 
IX  of  the  Education  Amendments  of  1072.  as 
amended  (20  U.S.C.  1081-108:1  and  1085- 
1080),  which  i)rohihits  discrimination  on  the 
basis  of  .sex;  (c)  .Section  504  of  the 
Rehabilitation  Act  of  l!)7:i.  as  ameiKhtd  (20 
U..S.C.  704).  and  the  Americans  with 
Disabilities  Act  of  10‘)0  (Pub.  1^.  101-;i.'10),  as 
aiiKinded  (42  ll..S.(;.  12101.  et  se(|.),  which 
|)rohihits  discrimination  on  the  basis  of 
disabilities  (and  40  (il  R  Part  27);  (d)  the  Age 
Discrimination  Act  of  15)75,  as  ameiuhnl  (42 
U..S.C.  0101-0107).  which  prohibits 
discrimination  on  the  basis  of  age;  ((;)  the 
Civil  Rights  Restoration  Act  of  15)87  (Pub.  L. 
100-2551).  which  recpiires  Federal-aid 
reci|)ients  and  all  suhrecipients  to  |)revent 
discrimination  and  ensure  nondiscrimination 
in  all  of  their  programs  and  activities;  (f)  the 
Drug  .Abuse  Office  and  Treatment  Act  of  1072 
(Pub.  L.  02-235).  as  amended,  r(!lating  to 


nondiscrimination  on  the  basis  of  drug  abuse; 
(g)  the  comprehensive  Alcohol  Abuse  and 
Alcoholism  Pri!V(!nlion.  Treatment  and 
Rehabilitation  Act  of  15)70  (Pub.  L.  5)1-010). 
as  anuinded,  relating  to  nondiscrimination  on 
the  basis  of  alcohol  abuse  or  alcoholism;  (h) 
.Sections  52;i  and  527  of  the  Public  Health 
.S(!rvice  Act  of  15)12,  as  amended  (42  U.,S.C. 
25)Odd-:i  and  25)()(!e-:i),  relating  to 
coididentiality  of  alcohol  and  drug  ahu.se 
patient  rricords;  (i)  Title!  Vlll  of  the  Civil 
Rights  Act  of  15)08,  as  amend(!d  (42  IL.S.C. 
;1001.  (!t  si!ci.).  relating  to  nondiscrimination 
in  tlu!  sale.  r(!ntal  or  financing  of  housing;  (j) 
any  oth(!r  nondiscrimination  provisions  in 
the  speicific  statute(s)  undc!!-  which 
a|)plication  for  F(!d(!ral  assistance!  is  heiing 
made;  anel  (k)  the!  re!cpnre!me!nls  e)f  iiny  e)lhe!r 
ne)neliscriminatie)n  statute!(s)  whie:h  may 
ii|)|)ly  te)  the  iip))lie:atie)n. 

THE  DRIKJ-FREE  WORKPLACE  ACT  OF 
15)88  (41  U.S.C.  810:i) 

The!  .State!  will  ])re)viele!  a  elrug-free! 
we)rki)liie:e!  by; 

•  Pid)lishing  a  slale!me!nt  ne)tifying 
e!mi)h)ye!e!s  thiil  the!  imlawfid  manufae:ture!, 
elistrihutieni,  elis])e!nsing.  pejssessieen  e)r  use!  e)f 
a  e;e)ntre)lh!el  sid)stane:e!  is  preehihiteul  in  the! 
grante!e!'s  wenkphieie!  anel  speeeafying  the 
ae:tie)ns  tluit  will  he  l<ike!n  ageiinst  e!mph)ye!e!s 
Ibr  vieehitieni  e)f  sue:h  preehihitieen; 

•  Estiihlishing  ei  elrug-freH!  iiware!ne!ss 
pre)gram,te)  inibrni  e!m])h)ye!e!s  iihe)ul; 

The!  elimge!rs  e)f  elrug  abuse!  in  the! 
we)rkpli(e;e!. 

The!  gr:mte!e!'s  pe)lie:y  e)f  imiintiiining  a 
elrug-fre!e!  we)rk])lae:e!. 

Any  eiveiilahle!  elrug  e:e)unse!ling, 
re!hiihilitatie)n.  emel  e!m])h)ye!e!  iissist<me:e! 
))re)grams. 

The  pe!naltie!s  that  may  he!  impe)se!el  upeen 
e!mph)ye!e!s  leer  elrug  vie)l;itie)ns  e)e:e:urring  in 
the!  we)rkphie;e!. 

Milking  it  ii  reiepiiremeint  that  e!iie:h 
emphiyen!  e!ngiige!el  in  the!  |)e!rfe)rmane:e!  eif  the 
gnml  he)  given  a  eieijiy  eif  the!  stiiteiment 
re!e|nire!el  by  p<iriigrii|)li  (a). 

•  Neitifying  the!  einqihiyeH!  in  the!  slateiment 
reiepiireiel  by  piiragraph  (a)  thiil.  as  a  e:e)nelitie)n 
e)f  eanphiyment  uneh!r  the)  grant,  the!  emphiyeie! 
will — 

Ahiele!  by  the  terms  eif  the  staleiinent. 

Neitily  the  employer  eif  iiny  e;riminal  elrug 
statute  e:e)nvie:tie)n  Ibr  a  vieilatiem  e)e:e:urring  in 
the!  we)rk])liie:e!  lu)  hiteir  than  five  eliivs  afleir 
sue:h  e;e)nvie:tiem. 

•  Neitifying  the!  iige!ne;y  within  ten  elavs 
idle!!'  re!e;e!iving  neitieie!  iinehir  suhpiinigraph 
(el)(2)  freun  an  emphiyee!  eir  eilherwise! 
re!e:e!iving  ae:tuiil  neilieie  eif  sue:h  eieinvieliein. 

•  Tiiking  eiiH!  eif  the!  iblhiwing  aeilieins, 
within  ;)()  eliivs  of  reiiieiving  ne)tie:e!  uneler 
suh|iariigriiph  (el)(2),  with  resjieeit  to  any 
e!mph)ye!e!  wliei  is  sei  eiemvieileiel — 

Taking  iip|iro|)riiite!  peirseinnel  iieitiein 
against  sue:h  an  eimphivei!,  up  to  anel 
inediieling  teirmiiiiition. 

Reepiiring  such  emiiihiyeie!  tei  |)arlie;i)iate! 
salisfiieiteirily  in  a  elrug  abuse!  assistaneie  or 
re!hahilitatie)n  |)reigram  iqijireiveel  Ibr  sue:h 
purpeise!s  by  ii  l-’oelerid,  .State,  or  h)e:iil  he!alth, 
law  einibreieiment,  eir  other  aiipreipriate! 
ageneiy. 

•  Milking  a  geieiel  faith  effeirl  tei  eieintinue  tei 
maintain  a  elrug-freu!  we)rk|)lae;e!  through 


iniple!me!ntiitii)n  eif  all  eif  the)  pariigrii|)lis 
iihove!. 

BUY  AMERICA  ACT 

(applies  tei  suhrecipients  as  well  as  States) 

The!  .Stiite!  will  eieimiily  with  the  preivisions 
eif  till!  Huy  Ameirieiii  Ae:t  (45)  U..S.C.  5:i2.'l(j)), 
whie:h  e:e)nliiins  the)  Iblhiwing  reiepiireimeints; 

Only  steiel.  iron  iinel  niinuifae:)ure!el 
proeluels  proelue:e!il  in  the  Unileel  .Slates  iiiiiy 
lie  inirchaseel  with  Feielenil  funels  unhiss  the 
.Se!e:reliiry  of  rrans])orliilie)n  elelermines  lliiit 
sue:h  eleinuislie;  ])ure:hase!s  wenilel  he 
ineainsislent  with  the  iiuhlie:  interest,  thiil 
sue.h  materials  are  mil  reasemahly  iivailahle! 
anel  of  ii  salisfaclory  e|uality,  eir  that  iiuiliisiein 
eif  elomeistie:  materials  will  ine;re!ase!  the  eieisl 
eif  the!  eiverall  jireijee.l  e:ontrae;l  by  ineire  than 
25  i)e!re:e!nt.  Clear  juslifieialiein  Ibr  the! 

|iure:hase!  eif  nein-elomeislie:  ileims  must  hei  in 
the  ibrm  eif  a  waiveir  reepuisl  suhmitleel  tei  anel 
ajipreiveiel  by  the  Seeaeitary  eif  Transiiortaliein. 

POLITICAL  ACTIVITY  (HATCH  ACT) 
(applies  to  suhrecipients  as  well  as  States) 

The!  .State!  will  eiemqily  with  jireivisions  eif 
the  lliite:h  Ae:t  (5  U.S.C.  1501-1508)  whie;h 
limits  the  ])e)litie;al  aeitivities  of  enqiloveieis 
wheise  |)rine;i])al  emiilovineml  ae:livilie!s  arei 
fnneleKl  in  wheile  or  in  jiarl  with  Feieleral 
funels. 

CERTIFICATION  RECARDINC  FEDERAL 
LOBBYIN(; 

(applies  tei  suhreciipients  as  well  as  Stales) 

Ce!rtifie:alie)n  ibr  Coniraeits,  Cnmts.  Leians, 
anel  Coeiperalive  Agreieimemts 

The!  unele!rsigne!el  eairlifies.  lei  the  he!sl  of  his 
eir  heir  knowhidge)  anel  belief,  that: 

1.  No  Ibieleral  ajipropriiiteiel  funels  have 
been  ]iaiil  or  will  he  |)iiiel,  by  eir  ein  heihalf  eif 
the  unehirsigneel,  lei  any  person  Ibr 
influeneiing  eir  alleimiiting  lei  influe!ne:e!  an 
offieier  eir  emiihiyee  eif  any  age)ne:y.  ii  Meimheir 
eif  Cemgress.  iin  eiffieier  eir  eimphiyeu!  eif 
Ceingress.  eir  iin  einjihiyeu)  eif  a  Memheir  eif 
Cemgress  in  e:e)nne!e:tion  with  the  awiireling  eif 
iiny  Feieleial  e:e)nlrae:t.  the  making  of  any 
l-'celenil  grant,  ihei  making  of  anv  Feieleral 
hian.  the  entering  inlei  eif  any  eieieqienative 
agreiement,  anel  the  exiemsiein.  e:e)ntinualie)n. 
remeiwal.  amenelment.  or  moelifie:atie)n  of  any 
Fe-eleral  e;e)ntrae:l.  grant,  leian,  eir  eieieipeirative! 
iigreiememl. 

2.  If  iiny  funels  otheir  than  Feieleral 
iil)]ire)]irialeel  funels  hiivei  heem  jiaiel  eir  will  he) 
paiel  to  iiny  jierson  for  infhiene:ing  or 
attenijiling  to  influene:!!  an  eiffieier  eir 
eimployeie  of  any  iige!ne;y,  a  Meiinhi!!'  eif 
(hingreiss.  iin  offie:e!r  or  emphiyee  eif  Cemgress. 
or  an  eiiniiloveie!  eif  a  Memiheir  eif  Ceingrei.ss  in 
conneieilion  with  this  Feieleral  e:e)nlrae:l,  gnint. 
hiiin,  eir  e;oo])e!riilive!  agreieimenl.  Iliei 
imehirsigneiei  shall  eieimphile  iinel  submit 
.Sliinelarel  Feirm-LLL.  “Diseilosure  Eeirm  lei 
Reipoii  Leihhying.”  in  iii;e:e)reliine:e  with  its 
insirueilieins. 

:).  The)  uneh!rsigne!d  shall  reiejuire)  ihiit  the 
language  eif  this  e:e!rlifie:iitie)n  he  iiuilueleel  in 
the!  awiirel  ehiciunienis  ibr  all  suh-awarel  ill  all 
tiers  (ineilueling  suhi:e)nlrae:ts,  siiligrants,  anel 
e:eintriie:ls  unehir  grant,  leiiins,  anel  e:e)e)])e!riilivi! 
agreiemienls)  anel  lliiil  iill  siihreiciiiiemts  shall 
e:e!rlify  anel  eliseihisei  ae:e:e)relingly. 

'I'his  e;e!rliiie:iilie)n  is  a  material 
re!])re!seinlalie)n  of  lae:l  upein  which  reliane;e! 
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was  placcul  wluai  this  Iraiisaclioii  was  iiUKh; 
or  (!nt(!r(!(l  into.  ,Sul)inission  oftliis 
corlification  is  a  prra'iKiiiisito  lor  making  or 
nnloring  into  lliis  transaction  im|)oso(l  l)v 
.s(!(:tion  l'.i52.  titli;  31,  (iodo.  Any  pcirson 
who  tails  to  lih;  the  recpiircul  cnrtilication 
sliall  he  subject  to  a  civil  |)enaltv  ol  not  Iciss 
tlian  .SIO.OOO  and  not  more  than  .SIOO.OOO  tor 
(iacli  sncli  lailure. 

RKS  I  RtC  riON  ON  STA  l  R  LOBHYINO 
(applies  Id  suhreeipienls  as  well  as  Stales) 

None  of  the  tnnds  under  this  program  will 
h(!  usiid  tor  any  activity  s))(!citically  d(!sign(;d 
to  urg(!  or  inthumce  a  .State  or  local  l(!gislator 
to  tavor  or  o|)pos(!  the  adoption  ot  any 
spiicitic  higislative  ])r()po.sal  irending  hetore 
any  Stat(!  or  local  legislative  body.  .Such 
activities  include  both  dircjct  and  indirect 
(e.g.,  “grassroots")  lobbying  activities,  with 
one  excejMion.  This  does  not  preclude  a  Stale 
oliitdal  whose  salary  is  supjiorted  with 
NIIT.SA  tunds  trom  (mgaging  in  dir(;ct 
communications  with  .Slate  or  loi;al 
legislativi!  otticials,  in  accordance  with 
customary  .State  practice;,  evem  il  siu.h 
communications  urge  legislative  oiTicials  to 
favor  or  ojrjiose  lh(!  adoption  of  a  spcu.ific 
])ending  legislative  ijroi)osal. 

CKRTIFICA  TION  RIXIARIIINC; 

DKBARMKNT  AND  SUSPENSION 

(applies  to  siilirecipients  as  well  as  Stales) 

Instructions  for  Primary  Certification 

1.  By  signing  and  snhmilling  this  proposal, 
the  pros|)ective  jirimarv  i)arlicipant  is 
providing  the  certification  set  out  hdow. 

2.  The  inability  of  a  ixirson  to  provide  the 
certification  reepured  below  will  not 
necessarily  result  in  denial  of  participation  in 
this  covered  transaction.  The  pros|)ective 
participant  shall  submit  an  explanation  of 
why  il  cannot  |)rovide  the  certification  sid 
out  hedow.  The  certification  or  ex]danation 
will  he  consicUired  in  connection  with  the 
department  or  agency's  determination 
wh(!lher  t(j  (mier  into  this  transaction. 
llow(!V(!r,  failure  of  the  ])rospecliv(!  ]n  imary 
])artici|)ant  to  furnish  a  certification  or  an 
ex])lanalion  shall  discjiialify  such  person 
from  iiarticipation  in  this  transaction. 

3.  The  certification  in  this  claust;  is  a 
material  re])resenlation  of  fact  upon  which 
reliance  was  placed  when  the  deparlmenl  or 
agency  determiinxl  to  enter  into  this 
transaction.  If  it  is  later  (hdermined  that  the 
|)rospeclive  |)rimary  partici))ant  knowinglv 
nmdenid  an  erroneous  cerlific:ation.  in 
addition  to  other  remedies  availahh;  to  the 
Federal  (fovernmenl.  the  de])artment  or 
agemey  may  lerniinale  this  transaction  for 
cause  or  default. 

4.  Tlu!  prosj)ectiv(!  primary  partieijrant 
shall  provide  immediate  written  notice!  to  the 
d(!|)arlmeiil  or  ageincy  to  which  this  |)ropo.sal 
is  submitted  if  at  any  time  the  prospiiclive 
primary  |)articij)anl  hiarns  its  ceiilificalion 
was  erroneous  when  snhmilled  or  has 
become  (irroiuious  by  niason  of  changed 
circumstances. 

5.  'I’lu!  terms  covered  tninsoelion,  debarred, 
suspended,  inelit’ihle,  lower  Her  covered 
transaction,  participant,  person,  priinarv 
covered  transaction,  principal,  proposal,  and 
voinntarilv  excluded,  as  used  in  this  clause!. 


have!  the!  me!aning  set  e)ul  in  the  De!(inilie)ns 
anel  e:e)ve!rage!  se!e;lie)ns  e)f  45)  Cd'R  Piirl  25).  Ye)u 
niiiy  e:e)ntae:l  the  ele!piulme!nl  e)r  agene.y  te) 
whie:h  this  |)re)pe)sal  is  l)e!ing  suhmitte!el  leer 
cissislane^e!  in  eehlaining  ei  e;e)pv  e)f  Iheese! 
re!gul€ilie)ns. 

0.  The  pre)spe!e:live!  jn'innirv  p;irlie:ip;mt 
iigrees  by  suhmilling  this  preepeesal  llnit, 
sheeulel  the!  prejjeeeseul  e:e)ve!re!el  Inmsaediem  he! 
e!nle!re!el  into,  il  slnill  ne)l  kne)wingly  e!nle!r  inte) 
;my  le)we!r  lie!r  e:e)ve!re!el  lrim.sae:lie)n  with  >1 
pe!rse)n  wlu)  is  pre)pe)se!el  fe)r  eledjiirmenl  unele!r 
48  CER  Part  5).  sidijiarl  5).4.  ele!l)arre!el. 
snspe!nele!el,  eleudarexl  ineligible,  or  veelunlarilv 
e!xe:lnele!el  fre)ni  ])!irlie:ii)alie)n  in  this  e:e)ve!re!el 
trnnsae:lie)n,  unle!ss  aulhe)rize!el  by  the 
ele!j)artme!nl  e)r  iige!ne:y  e!nte!ring  inte)  this 
transaedieni. 

7.  The!  |)re)si)e!e:live!  primary  i)arlie;i])iml 
furthe!r  <igre!e!s  by  sid)milling  this  ])re)])e)sal 
that  it  will  ineduele!  the  ediiuse  litle!el 
■■(ie!rtifie:atie)n  Re!gareling  De!harme!nl, 
.Suspe!nsie)n,  lne!ligihility  anel  Veeluntary 
Exedusiem-Leewer  Tier  Ce)ve!re!el  Transae:tie)n,” 
preevieleel  by  the  ele!pcn'lme!nt  eer  ageiUA' 
eentering  inte)  this  e:e)ve!re!el  lnmsae:lie)n, 
withe)nt  me)elifie;atie)n,  in  all  lower  tier 
e;e)ve!re!el  transae;lie)ns  anel  in  all  se)lie:ilalie)ns 
feer  le)we!r  tier  e:e)ve!re!el  Inmsiiediems, 

8.  A  ])iirlie:i])ant  in  it  eieivereeel  lransiie:tie)n 
niiiy  reely  upem  a  e:e!rlifie:atie)n  e)f  a  i)re)s|)e!e:live! 
])iirlie:ipimt  in  ii  leeweer  lieer  eiovereiel 
lrimsae:lie)n  that  il  is  neit  pre)pe)se!el  fe)r 
ele!harme!nl  uneleer  48  (M-'R  Peirl  5),  sid)p<irl  5). 4, 
eleharreeel,  suspeneleeel,  ineeligihle!,  eer 

\  e)innlin'ily  eexedueleeel  fre)m  the!  e:e)ve!re!el 
Inmsaediem,  unless  il  kneews  that  the! 
e:e!iiifie:;ilie)n  is  eerrejiieeeens.  A  piirlienpiint  may 
ele!e:iele!  the  me!the)el  iinel  fre!epie!ne;y  by  whiedi 
il  ele!le!rmine!s  the  eeligihililv  of  its  prine:i|)ids. 
Eiie:h  |)artie;i))anl  may,  heil  is  ne)l  reeepiireeel  le), 
e:he!e:k  the!  list  e)f  Piirtiees  hixedueleeel  fre)m 
Imeleend  Pre)e;ure!me!nl  emel  Ne)n-])re)e:ure!me!nl 
Pre)granis, 

5).  Ne)thing  e:e)nlaine!el  in  the  fe)ri!ge)ing  shall 
he!  e;e)nslrue!el  te)  re!e|uire!  eestahlishmeent  e)f  a 
sysleem  e)f  reee.eerels  in  eereler  le)  reneleer  in  ge)oel 
faith  the!  e:e!rtifie;alie)n  re!(|uire!el  by  this  e.lause. 
The  kneewleulge  anel  infe)rmatie)n  of  a 
parlieapani  is  ne)l  reeepiireeel  le)  exexeeed  that 
whie;h  is  ne)rmally  pe)sse!sse!el  by  ;i  prnele!nl 
perse)!!  in  the  e)relinarv  e:e)nrse!  e)f  husineess 
elealings. 

10.  Exe:e!pl  feer  lransae:tie)ns  anlhe)ri/.e!el 
imeler  |j;iragraph  0  e)f  Iheese!  inslrne:tie)ns.  if  a 
parlie;i])anl  in  ii  e:e)ve!re!el  lransae:lie)n 
kne)wingly  enteers  inte)  a  le)we!r  tier  e:e)ve!re!el 
transae;tie)n  with  ii  peerse)!)  whe)  is  pre)i)e)se!el 
fe)r  eleharme!!!!  unele!r  48  Ul'R  Pen  t  5),  subpeirl 
5). 4,  sus])e!nele!el.  eleharreeel,  ineeligihle,  e)r 
ve)lunlarily  eexedueleeel  fre)m  |)arlie;i])iitie)n  in 
this  Iransaedie)!),  in  iielelitie)n  le)  e)lhe!r 
reemeeelies  eivailahle!  le)  the  EeKleerid 
(h)ve!rnme!nl.  the  ele!|)arlme!nt  e)r  age!ne:v  ineiv 
leerminale!  this  triinsaeitie)!)  fe)r  e;iuise!  e)r 
elefaull. 

Certification  liegardinf’  Debarment . 
Snspension.  and  Other  Itesponsibilitv 
XIatters-Priniarv  Covered  Transactions 

(1)  The!  pre)S])e!e;live!  |)rimiirv  piirlie:i])anl 
e:e!rtifie!.s  le)  the  heesi  e)f  its  kne)wle!elge!  emel 
heelie!!,  that  its  prinenpals: 

(a)  Are!  ne)t  prevsenlly  ele!l)arre!el,  sns|)e!nele!el, 
pre)])e)se!el  ferr  ele!l)tirnie!nt.  ele!e:lare!el  ineligible!, 
e)r  veelunlarily  exclneleel  by  any  l•’e!de!^ll 
ele])art!ne!nt  e)r  i!ge!ne:y; 


(h)  Hiive  ne)l  within  a  thre!e!-ye!iir  i)e!rie)el 
])re!e:e!ebng  this  |)rope)sal  he!e!n  eaenviedeel  e)f  e)r 
hael  il  e:ivil  juelgmenl  re!nele!re!el  against  them 
fe)r  e:e)nnnissie)n  e)f  fnmel  e)r  a  e:riminal  e)ffe!nse! 
in  e:onne!e:tie)n  with  eehtiiining,  attempting  le) 
e)l)lain,  e)r  pe!rfe)rming  ii  ])ul)be:  (Eeeeleral,  .Slide 
e)r  li)e:iil)  lransae:lie)n  e)r  e;e)nlriie;t  uneler  a 
puhlie:  transiiediem;  vii)latie)n  e)f  Eeeeleeral  e)r 
.Stale  imiilrnsi  sliilnlees  e)r  e:e)nnnissie)n  e)f 
e!mbe!zzle!me!nl.  lhe!fl,  fe)rge!ry.  hriheery. 
fiilsifie:alie)n  e)r  eleeslruedieni  e)f  ri!e;e)rel.  milking 
false  stalemenls.  or  reeieiving  stolen  properly; 

(e:)  Are  not  presently  inebedeel  feir  or 
otherwise!  e:riminiilly  eir  eavilly  e:harge!el  by  a 
ge)ve!rnme!nlal  entity  (heelend.  .Stale!  eir  Le)e:al) 
with  eximmissieni  eif  anv  e)f  the  eiflensew 
enumeraleel  in  piireigra|)h  (1)(h)  eif  this 
e:e!rtifie:atie)ir.  anel 

(el)  Have  neil  within  a  Ihreee-yeear  jierieiel 
])re!e:e!ebng  this  iippbe:iitie)n/])re)|)e)sal  hael  eme! 
eir  more!  puhlie;  transaeitieins  (Eeeeleeral,  .State!,  eir 
le)e:iil)  le!rminale!el  for  e:au.se!  err  elefanlt. 

(2)  Where  the  |jre)spe!e:tive!  primary 
piirtie:i])iml  is  unable  te)  e;e!rtifv  te)  anv  e)f  the! 
.Stiile!nie!nls  in  this  e:e!rliiie;alie)n,  sue:h 
pre)spe!e:live!  partie;ij)iiiit  shall  attae:h  an 
e!xplimation  le)  this  |)roj)e)Siil. 

Instrue:tie)ns  Ibr  Le)we!r  'I’ier  Ce!rlifie:atie)n 

1.  By  signing  anel  submitting  this  jeropeesal, 
the  pre)spe!e;live!  leiwer  tieer  piirtieiipanl  is 
pre)viebng  the  e:e!rtifie:iitie)n  set  einl  heleew. 

2.  The!  e:e!rlifie:atie)n  in  this  eilause  is  a 
n)iile!rial  re!pre!se!ntatie)n  e)f  fae:l  upe)n  wliieih 
re!bime;e!  was  ])lae:e!el  whe!n  this  trim.siie:lie)n 
was  e!nte!re!el  inte).  If  il  is  liiler  ele!le!rmine!el  that 
the  pre)spe!e:live!  hewer  lieer  |)arlie:i])iinl 
kneewingly  reneleereul  an  erreeneHens 
e:e!rlifie:iilie)n,  in  iieleblie)n  tee  eelher  reemeeeliees 
iivailahle!  le)  the  Ibeeleeral  ge)ve!rnme!nt,  the! 
ele!piirlme!nl  eer  age!ne:v  with  whie:h  this 
lriin,siie:lie)n  eeriginaleeel  may  ])nrsue!  available! 
re!me!ebe!s,  ine:luebng  suspensie)!!  iuiel/e)r 
ele!harme!nl. 

3.  The  |)re)spe!e:tive!  le)we!r  tie!r  parlie:ii)iinl 
shall  pre)viele!  innne!ebate!  wrille!n  ne)tie:e!  te)  the! 
l)e!rse)n  to  whie:h  this  jireepeesal  is  snhmilteel  if 
at  any  time!  the  pre)S|)e!e:tive!  Ie)we!r  tier 
|)arlie:ipanl  le!arns  theit  its  e;e!rtifie:alie)n  was 
e!rre)ne!e)us  whe!n  suhmilteel  eer  heis  he!e:e)me! 
en'reeneeeus  by  re!ase)n  e)f  e:hange!el 
e:ire:nmsleine:e!S. 

4.  The  terms  covered  transactioi},  debarred, 
suspended,  ineligible,  lower  tier  covered 
transaction,  participant,  person.  priniar\' 
covered  transaction.  princip(d,  proposal,  and 
voinntarilv  excluded,  as  useel  in  this  e:lause!, 
have!  the  me!imings  se!t  eeut  in  the!  De!finitie)n 
anel  Cieiveenige!  seeeilieens  e)f  45)  (iPR  Part  25).  Yeeii 
niiiy  e:onlai:l  the  persem  to  whom  this 
])roposal  is  snhmilteiel  for  assistane;e!  in 
ohliiining  a  liopy  of  those  reiguhitions. 

.T.  The  ])re)S|)e!e:live!  loweir  tier  participant 
iigrees  by  snhmilling  this  iiroposal  that, 
shoulel  the  preiposeel  eieivereiel  Iransaeition  be! 
e!nle!re!el  inte).  il  shall  neel  kneiwinglv  eenler  inte) 
iiny  leeweer  lieer  e:e)ve!re!el  lransae;lie)n  with  a 
peerseen  wlu)  is  preepeeseel  Ibr  eleebiirmeent  uneleer 
48  Ul'R  Part  5),  snh])iirl  5). 4,  eleeharreeel. 
snspeineleeel,  eleeiliireeel  ineeligihle!,  eer  veebmiarily 
e!xe:biele!el  freeni  ])iirlie;ipiilie)n  in  this  e:e)\'e!re!el 
lrimsiie:lie)n.  unleess  aniheeri/.eeel  by  the 
ele!|)iirlme!nl  eer  iigeencv  with  whie:h  this 
Iremsaeition  eeriginateel. 

().  The!  preesjieeeilive!  hewer  tier  ])iirlie:ipant 
furlhe!r  agreees  by  submitting  this  jereepeesal 
thill  il  will  ine;biele  the  e:liiuse  lilleel 
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“(j^rtificaliHii  Ragarding  Diljarinont. 
.Siispcnsidii.  Inoligiliility  and  Volimlarv 
Rxciiision — Lo\v(!r  Tier  (>)V(!r(!d 
'rransaclinn.'’  witlioiil  niodiric;ati()n.  in  all 
lownr  liar  ixjvnnul  transactions  and  in  all 
solicitations  for  lower  tier  covered 
transiictions.  below) 

7.  A  |)arlicipanl  in  a  covenal  transiiction 
may  rely  upon  a  »;erliru;alion  of  a  prospec;tive 
partici|)ant  in  a  lower  tier  covered 
transiiction  that  it  is  not  propostul  for 
d(d>arin(mt  niubir  48  ('.f’R  Part  t),  snbpart  0.4. 
d(!l)arred.  suspended,  ineligible,  or 
voluntarily  excliubid  from  the  covered 
transiiction.  unless  it  knows  that  the 
certification  is  tirroneous.  A  participant  may 
d(!cide  the  method  and  fre(iuenc:y  by  which 

it  determines  the  eligibility  of  its  j)rinci|)als. 
bach  |)articipant  may.  hut  is  not  re(|uired  to. 
cluH:k  the  List  of  Parties  Excluded  from 
Federal  Procurement  and  Non-procuremeni 
Programs. 

8.  Nothing  contained  in  the;  fortigoing  shall 
1h?  construiid  to  recpiire  establishment  of  a 
system  of  nicords  in  order  to  reiuhir  in  good 
faith  the  certification  rtHpiired  by  this  danse. 

I  he  knowhulge  and  information  of  a 
|)artic:i))a)it  is  not  nupiirtul  to  excinul  that 
which  is  normally  possessed  by  a  prudemt 
jMU'son  in  Ihe  ordinary  course;  of  business 
dealings. 

•).  Except  for  tran.siictions  authorized  under 
|)anigraph  of  these  instructions,  if  a 
|)arlici|)ant  in  a  cov(;r(;d  lransaclit)n 
knowingly  enters  into  a  low(;r  tier  covered 
Iransiudion  with  a  person  who  is  i)ropose;d 
for  d(;harni(;nt  under  48  (l-'R  P-irl  9.  suhparl 
‘t.4.  snspend(;d.  d(;harr(;d.  int;ligihle.  or 
voluntarily  exclnd(;d  from  participation  in 
this  transaction,  in  addition  to  olh(;r 
n;medi«;s  available  to  Ihe  F(;d(;ral 
governmi;nt.  the  di;partnH;nl  or  ag(;ncy  with 
which  this  transaction  original(;d  may  |)ursue 
available  rem(;dies.  including  sus|)ension 
and/or  d(;harment. 

(jrrlificalion  /fegarr//;?”  Dalidnnunt. 
Suspansian.  Inoli^ihilUv  and  Vohintan' 
ExcIiiNian — Lowar  Tiar  Cowrad  Transaclions: 

1.  The  prosjjeclive  low(;r  ti(;r  parlic:ii)ant 
cerliru;s.  by  sidimission  of  this  |)roj)osal.  that 
neither  it  nor  its  principals  is  pr(;sently 
d»;harred.  suspended.  pro])osed  for 
deharm(;nt.  declar(;d  ineligible;,  eer  veiluntarilv 
e;xe;luele;el  fre)m  |)arlie:ipalion  in  this 
Iransteedion  by  any  Fe;ele;ral  ele;|)artme;nt  e)r 
age:ne:y. 

2.  \Yhe;re;  the;  ])re)S|)e;edive;  le)we;r  lie;r 
partie:i|)ant  is  unable  te)  e;e;rlify  to  any  e)f  the; 
.state;me;nts  in  this  e:e;rtifie;atie)n.  suedi 
|)re)speHdive;  parliedpani  shall  attaedi  an 
e;x|)lanatie)n  te;  this  pre)pe)sal. 

POLICY  ON  SEAT  BELT  USE 

In  ae;e;e)relane;e;  with  Exe;e:nlive;  ()rele;r  181)43, 
lne:re;asing  Se;al  Belt  Use;  in  Ihe;  Unile;el  Stales. 
elale;el  April  Hi.  1997.  the;  (;rante;e;  is 
e;ne:e>urage;el  te)  aeleipl  anel  e;nfe)re:e;  e)n-the;-je)h 
seal  he;ll  nse;  pe)lie;ie;s  anel  preegrams  fe)r  its 
e;mple)ye;e;s  whe;n  e)pe;raling  e:e)mpany-e)wne;el. 
re;nte;eL  e)r  pe;rse)nally-e)wne;d  ve;hicle;s.  The; 
Natienial  Highway  Traffie-.  Safely 
Aelminislralieni  (NH  TSA)  is  re;.spe)nsihle;  fe)r 
|)re)vieling  le;aele;rship  anel  guielane;e;  in 
sup|)e)rl  e)f  this  Pre;siele;ntial  initiative.  l'’e)r 
infeermation  eni  he)w  to  imple;me;nt  sudi  a 
|)re)gram.  or  slalistie:s  eni  Ihe;  pe)te;ntial 


he;ne;fils  anel  e:e)sl-siivings  te)  your  e  ompany  e)r 
oigani/.alie)!).  ple;ase;  visit  Ihe;  Bueikle;  U]) 
.•\me;rie:a  se;edie)n  eni  NHTSA’s  Web  site;  at 
www.nhisa.dol .gov.  Aelelitienial  re;se)ure;e;s  are; 
available  Irenn  Ihe;  Ne;lwe)rk  e)f  Emple)ye;rs  fe)r 
Traffic  .Siife;ly  (NET.S),  a  ])id)lie:-privale; 
parlnershi))  h);aele|Uiirle;re;et  in  Ihe; 

\Vashingle)n.  D(i  me;lre)pe)lilan  are;a.  anel 
de;elie;ate;el  te)  impreeving  the;  traffie:  safe;lv 
prae;lie;e;s  e)f  e;mple)ye;rs  anel  e;mple)ye;e;s.  NETS 
is  |)re;])ar);d  te)  |)re)vide;  te;e:hnie:al  iissistane:e;.  a 
simple;.  user-frie;nelly  |)re)gram  kit.  anel  an 
awarel  fen-  :ie;liieving  Ihe;  Pre;siele;nl’s  ge)al  e)f  90 
|)e;re;e;nl  se;al  he;ll  use.  NE  T.S  e:an  he;  e;e)nlae:le;el 
at  1  (888)  221-004.3  e)r  visit  its  \Ve;h  site;  at 
ivw  w.tra  f fie  so  falx  '.nrg . 

POLICY  ON  BANNINC  TEXT  MESSACINC 
WHILE  DRIVING 

In  ae:e:e)reiane:e;  with  Exe;e;ulive;  Oreler  13.313. 
Fe;ele;ral  Le;aele;r.shi))  On  Re;eiue:ing  Te;xl 
Messaging  While;  Driving,  anel  DOT  Orele;r 
3902.10.  re;xl  Me;ssaging  While  Driving. 

Stales  are;  e;ne:e)urage;ei  te)  aeleepl  anel  e;nfore:e; 
we)rk])lae:e  safety  |)e)licie;s  te)  ele;e:re;ase;  crashe;el 
e;ause;el  hv  elislrae;te;el  elriving.  ine:lueling 
pe)lie:ie;s  te)  ban  le;xl  me;ssaging  while;  elriving 
ce)mpany-e)wne;d  e)r -re;nte;el  ve;hie:le;s, 
(a)ve;rnnie;nt-e)wne;eL  le;ase;el  e)r  renteel 
ve;hie:le;s.  eu'  i)ri\'ate;ly-e)wne;el  whe;n  eni  e)lfie:ial 
(a)ve;rnme;nl  husine;ss  eir  whe;n  pe;rfe)rming 
any  weirk  em  eir  he;half  eif  Ihe;  Ge)ve;i  nme;nl. 
Stales  are;  idsei  e;ne:e)urage;el  lei  ceinelue:! 
we)rkplae:e;  safe;ly  inilialive;s  in  a  manne;r 
e:e)mme;nsurate;  with  the;  size;  eif  the;  husine;.ss. 
such  as  e;slahlislune;nt  eif  ne;w  nde;s  anel 
preigrams  eir  re;-e;valualion  eif  existing 
jireigrams  lei  preihihit  le;xl  me;ssaging  while; 
elriving.  anel  e;elue:alie)n.  aware;ne;ss,  anel  olhe;r 
e)utreae:h  te)  e;m|)le)ye;e;s  ahe)Ul  the;  safe;ly  risks 
asse)e:iale;el  with  le;xling  while;  elriving. 

ENVIRONMENTAL  IMPACT 

The;  Ge)ve;rne)r’s  Re;pre;se;nlalive;  fe)r 
Highway  Safeily  has  re;vie;we;el  Ihe;  State;'s 
Fise:al  Ye;ar  highway  safe;ly  planning 
ele)e:umenl  anel  he;re;hy  ele;e:lare;s  that  ne) 
signiiie;anl  e;nvire)nme;ntal  iinjiae:!  will  re;sidl 
fre)m  imple;me;nting  this  Highway  Safe;ty  Plan. 
If.  uneler  a  future;  re;visie)n,  this  Plan  is 
me)elifie;el  in  a  manne;r  that  e;e)ulel  reisull  in  a 
signifie:ant  environmental  impae;t  anel  trigger 
the;  ne;e;el  fe)r  an  e;nvire)nme;ntal  re;vie;w,  this 
eeffice;  is  |)re;pare;el  te)  lake  the  ae:lie)n  ne;cessary 
te)  e;e)m])ly  with  the;  Niilie)nal  Environme;ntal 
Pe)lie:y  Ae:l  e)f  1909  (42  U.S.Ci.  4321,  el  se;!].) 
anel  Ihe;  imple;nu;nling  re;gulalie)ns  e)f  Ihe; 
('.e)une:il  on  Envire)nme;nliil  Quality  (40  C3''R 
Pails  1300-1317). 

SECnON  402  REQUIREMEN  I  S 

The  politie;al  suhelivisieens  e)f  this  Stale  are; 
aulhorize;el.  as  part  e)f  the;  Stale;  highwav 
safe;ly  pre)gram,  te)  e;arry  e)ul  within  their 
jurisdieiliems  le)e;al  highway  safe;ly  pre)grams 
whie:h  have;  he;e;n  a|)pre)ve;el  by  Ihe;  Ge)ve;rne)r 
anel  are;  in  ae:e;e)relane;e;  with  Ihe;  nni)e)rm 
guiele;line;s  ])re)mnlgaleel  by  Ihe  .See;ri;larv  of 
'l‘rans|)e)rlalie)n.  (23  II.S.C.  402(h)(1)(B)) 

At  le;asl  40  |)e;re:e;nl  (e)r  93  ))e;re;i;nl,  as 
applie;ahle;)  e)f  all  Fe;de;ral  funils  appoidioneel 
te)  this  .Slate;  unele;r  23  U..S.C.  402  fe)r  this 
lise:al  ye;ar  will  he;  e;xpe;neli;ei  by  e)r  for  Ihe; 
he;ne;fil  e)f  Ihe;  pe)lilie:al  suhelivisie)!)  of  the; 
.Stale  in  e;arrying  eent  le)e:al  highway  safety 
l)re)grams  (23  U..S.(].  402(h)(l  )((3.  402(h)(2)), 
unle;ss  this  re;(pure;me;nt  is  waive;el  in  writing. 


The  .Stale's  highway  saiety  ])re)gram 
pre)viele;s  aeleeiuate  anel  l■e;a.se)nahle;  ai:e:e;ss  for 
Ihe;  sale;  anel  e;e)nve;nie;nt  niovi;me;nt  e)f 
physie:ally  hanelie:appeel  p(;rse)ns,  including 
the)se;  in  whe;ele;hairs.  ae;i'oss  e:urhs 
e:e)nslrue:le;el  e)r  re;])lae:e;el  e)n  e)r  afte;r  )uly  1 . 
1970.  at  all  peelestrian  e:re)sswalks.  (23  U..S.(i. 
402(h)(1)(D)) 

The;  .Slate;  will  proviele;  feir  an  e;vieli;ne;eel- 
hase;el  traffie:  saiety  e;nfe)re;e;mi;nl  pre)gram  te) 
|)re;ve;nt  traffie:  vie)lalie)ns.  e;rashe;s.  iinel  e:rash 
falalitie;s  anel  injuries  in  are;as  me)sl  at  risk  le)r 
sue:!)  ine:iile;nls.  (23  II..S.C.  402(h)(1)(E)) 

The;  .Stale;  will  im])le;me;nt  ae:livilies  in 
supi)e)rt  of  natie)nal  highway  safety  ge)als  te) 
re;elue:e;  me)le)r  ve:hie:le;  re;late;el  fatalities  that 
alse)  i'e;fle;e:l  the;  ])rimary  elala-relale;el  i:rash 
fae:le)rs  within  the  .Slate;  as  ielenlifieil  by  Ihe; 
.Slate;  highway  safe;ty  ])lanning  proe:ess. 
indueling: 

•  Parlie:ipalie)n  in  Ihe;  National  high- 
visihility  law  enfe)re:ement  mohilizalie)ns; 

•  Sustaine;el  e;nfe)re:e;me;nt  eif  statutes 
aelelre;s.sing  im])aire;el  elriving,  oe;e:u])ant 
pre)le;e:lie)n,  anel  elriving  in  e;xce;,ss  e)l  posle;el 
s|)i;e;el  limits; 

•  An  annual  statewiele;  se;al  he;lt  use;  survey 
in  ae:e:e)relane;e  with  23  (3''R  Part  1340  for  the 
me;asure;me;nt  e)f  .Slate;  seal  he;lt  use;  rate;s: 

•  De;ve;lo|)me;nl  ol  statewiele;  elata  syste;ms 
te)  pre)vieli;  timely  anel  e;ffe;e:tive  elata  analysis 
te)  sup|)orl  alle)e:atie)n  of  highwav  sa)e;tv 
re;se)ure:e;s: 

•  Cooielinalion  of  Highway  .Saiety  Plan, 
data  e:e)lle;e:tie)n,  cinel  infe)rmalie)n  sysle;ms 
with  Ihe;  .Stale  strale;gie:  highway  safe;ly  plan, 
as  ele;fine;el  in  23  U.S.C.  148(a). 

(23  U.S.C.  402(h)(1)(F)) 

The;  .Slate;  will  ae:live;ly  e;ne:ourage  all 
re;le;vanl  law  e;nfore:i;me;nl  age;ne:ie;s  in  the; 
Slate;  to  fe)lle)W  Ihe  guidelineis  e;slahlishe;el  for 
ve;hie:ular  |)ursuils  issueel  by  Ihe  lnle;rnalional 
Asse)e:ialion  of  (;hie;fs  e)f  Pe)lice;  that  are; 
e:uiTe;ntly  in  i;ffe;e:l.  (23  U..S.(;.  402(j)) 

The;  Stale  will  not  e;xpi;nel  .Se;e:lie)n  402 
funels  to  e;arry  out  a  |)re)gram  te)  pure:hase;, 
o])e;rale;.  e)r  maintain  an  automateel  traffie: 
e;nlore:emenl  syste;m.  (23  U..S.(].  402(c)(4)) 

1  unile;rslanel  that  failure  to  e;e)m])ly  with 
ai)])lie:ahle;  Fi;eleral  slalules  anel  re;gulalie)ns 
may  suhjee;l  .State  e)ffie;ials  te)  e;ivil  e)r  e;riminal 
])enallie;s  anel/or  ))lae:e;  the;  .State;  in  a  high  risk 
grantee;  status  in  ae;e;orelane:e;  with  49  {3‘'R 
18.12. 

I  sign  the;.se  Ce;rtifie:alie)ns  and  Assurane;e;s 
hase;el  on  i)e;r.sonal  knowh;elge,  after 
a|)pre)priate;  iiupiiry,  anel  I  unelerslanel  that 
the;  Ge)ve)rnme;nl  will  re;ly  on  these; 
re;pre;se;nlalie)ns  in  awareling  grant  funels. 

.Signature;  Ge)ve;rne)r's  Re;])re;se;ntative;  for 
Highway  .Safedy  Date; 

Dale; 

Printeel  name;  e)f  Ge)verne)r's  Re])rese;ntalive 
leer  Highway  .Safety 

APPENDIX  U  TO  PART  1  ZOO- 
HIGHWAY  SAFETY  PROfJRAM  GOST 
SUMMARY  (HS-217) 

Slate 

Number 

Dale; 
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Approved  pro¬ 
gram  costs 

State/local 

funds 

Federally  funded  programs 

Federal 
share  to  local 

Program  area 

Previous 

balance 

lncrease/(De- 

crease) 

Current  Bal¬ 
ance 

Total  NHTSA 

Total  FHWA 

Total  NHTSA  &  FHWA 

_ 1 

Slate  OITicjal  Authorized  Signature: 

Name: 

Tille: 

Dale: 

Federal  Oflicial  Authorized  Signature: 

NirrSA  Name: 

Title: 

Dale: 

Eiieelivc;  Dale: 

'I'liis  Ibnn  is  to  be  used  to  ))r()vide  I'lindiii}’ 
doeumentalion  for  grant  irrograms  under 
Title  23,  United  .States  (]o(ie.  A  federal 
agency  may  not  c:ondn(:t  or  s|)onsf)r.  and  a 
|)(!rson  is  not  recjiiired  to  respond  to.  nor 
shall  a  person  ho  subject  to  a  ])enally  for 
failure  to  c:omply  with  a  collection  of 
information  subject  to  the  recpnrinnents  of 
the  l’a])er\vork  Reduction  Act  unless  that 
collection  of  information  disjrlays  a  current 
valid  OMH  Uontrol  Number.  Tin;  OMH 
Control  Number  for  this  information 
collection  is  .  Public  reporting  for  this 

collection  of  information  is  estimated  to  be 
ap|)roximately  31)  minutes  per  nisponse, 
including  the  time  for  reviewing  instructions 
and  comirleling  the  form.  All  resironses  to 
this  collection  of  information  are  recpiired  to 
obliiin  or  retain  bemdits.  .Send  comnumts 
regarding  this  burden  estimate  or  any  other 
asp(;cl  of  this  collection  of  information, 
iiu:luding  sugg(!Stions  for  nxlucing  this 
burden  to:  Information  Collection  (Clearance 
Officer,  National  I  llghway  Traffic  Safely 
Administration.  1200  New  jersey  Avenue 
.SE.,  Washington  DCi  20.590. 

INSTRUCTIONS  FOR  PROffRAM  COS  I 
SUMMARY 

Stale — The  .State  submitting  the  ll.S  Form- 
217 

Number — Each  H.S-217  will  be  in 
s(!(|nenlial  order  bv  fiscal  vear  (e.g..  99-01. 
99-02.  (!tc.) 

Date — The  date  of  occurrence  of  the 
accounting  aclion(s)  descrilxul. 

Program  Area — The  code  (hrsignaling  a 
])rogram  area  (e.g.,  PT-99,  where  PT 
reirresfuils  the  Police  Traffic  .Sm  vicijs  and  9!) 
reirrescmts  the  Federal  fiscal  year).  Funds 
should  b(!  ciulered  only  at  the  |)rogram  area 
levcd,  not  at  the  task  level  or  lower. 

Ap])roved  Program  (iosts — The  cnrreni 
balance  of  Federal  funds  a|)proved  (but  not 
obligated)  under  llu!  ll.SP  or  uudm  any 
portion  of  or  amendment  to  the  ll.SP. 

.Slate/local  Funds — Tbo.se  funds  which  the 
.State  and  its  |)olitical  subdivisions  an; 
contributing  to  the  irrogram.  including  both 
hard  and  soft  matc:h. 

Previous  Balance — The  balanc:e  of  Fediu'al 
funds  obligated  and  available  for  ex|)endifur(! 
by  the  .State  in  the  currcml  fiscal  year,  as  of 
the  last  Federally-a])])roved  transac;lion.  The 
total  of  this  column  may  not  exceed  the  sum 
of  the  State’s  current  year  obligation 


limitation  and  |)rior  year  funds  carried 
forward.  (Tlu;  column  is  hd'l  blank  on  the 
updated  Cost  .Summary  reciuinul  to  be 
submitted  under  23  CFR  1200.1 1((!).  For 
subscupieni  submissions,  the  amounts  in  this 
column  are  obtaimul  from  tin;  “Current 
Balance”  column  of  the  immedialcdy 
l)n!C.eding  (iost  Summary.) 

lncrease/(Decr(!ase)— The  amount  of 
c)iange  in  Federal  funding,  by  |)rogram  arcxi, 
from  tlu!  funding  nd'lecltul  under  the 
"Previous  Balance!”. 

fuirrenl  Balance — The  mit  total  of  the 
"Priivious  Balance!”  anel  the  “lne:re!ase!/ 
(De!e:re!ase!)”  amounts.  The  le)tal  of  this 
e:e)bimn  nuiy  ne)t  exe:e!e!el  the  sum  of  the 
.Slate!’s  e;urre!ul  ye!ar  e)bligcilie)u  limitalie)n  anel 
prie)r  yexir  fnnels  eiarrieul  feerwiirel. 

APPENDIX  C  TO  PART  1  ZOO- 
ASSURANCES  FOR  TEEN  TRAFFIC 
SAFETY  PROtJRAM 

Slate!: 

Fise:iil  Ye!ar: 

'I'Ik;  Sl(il(t  luis  e!le!e:l(!el  le)  imirlemeni  ii  Ten!!! 
Traffie:  .S.dely  Pre)gnun — a  slalewiele!  pre)gnnn 
le)  impreeve  traffie;  .salety  feu'  leu!!)  elrive!rs — in 
ae;e:e)relane:e!  with  23  U..S.C.  402(m). 

In  my  e:apae:ily  eis  the  Ce)ve!rne)r's 
Re!])re!se!nlalive!  fe)r  llighweiy  .Seiielv,  1  luive! 
ve!rifie!el  that — 

•  The  Tee!!!  Tn!ffie;  .Si!fe!ty  Pre)gra!n  is  a 
se!|)an!le!ly  ele!se:ribe!el  Pre)gn!!!i  Are!ei  i!i  the 
Highway  .Safety  Pla!i,  i!u;li!eli!ig  .!  s])e!e:ifie: 
ele!se:riptie)!i  e)f  the  slrate!gie!s  a!iel  ])re)je!e:ls,  i!!iel 
appears  in  HSP  page  !n!!nbe!r(s) 

•  as  re!e]uire!el  i!!iele!r  23  U..S.C.  402(!n).  the 
stalenviele!  eflbrls  ele!scribe!el  in  the  page!S 
iele!!ilifie!el  abe)ve!  ine:h!ele!  |)ee!r-te)-|)e!e!r 
eeli!e;atie)n  anel  |)re!ve!!itie)!i  slrate!gie!s  the  State 
will  i!S)!  in  se:he)e)ls  anel  e:e)!n!nu!iitie!s  that  are 
ele!sig!ie!el  le) — 

i!ie:re!ase!  seal  bell  use; 
re!elue;e!  spe!e!eli!ig: 

re!elue:e!  i!n])aire!el  aeiel  elislnie;le!el  elriving; 
re!elue:e!  u!iele!rage!  elrinking;  aeiel 
re!elue:e!  e)lhe!r  be!hi!vie)rs  by  te!e!!i  elriveers 
thi!l  lemel  te)  i!ijurie!s  <uiel  falalitie!S. 

Sigeiature  (h)ve!r!ie)r’s  Repreweeilalive!  fe)r 

1  lighwav  .Safe!tv 

Diile 

Pri!ile!el  eiaene  e)f  Ce)ve!r!ie)r’s  Re!|)re!se!!!l;ilive! 
fe)r  1  lighwav  .Siife!ly 

APPENDIX  D  TO  PART  1200— 
CERTIFICATIONS  AND  A.SSURANCES 
FOR  NATIONAL  PRIORITY  SAFETY 
PR0(;RAM  (iRANTS  (23  IJ.S.C.  405) 

State; 

Fise:al  Year: 


Iiae:h  fise:al  yeeir  the)  .Stale!  enusi  sign  Iherse 
Ce!rlifie:;ilie)!is  aeiel  Assuraneees  Ihiel  it 
e:e)mplies  with  all  reeeiuiremeeits,  ieueluelieig 
ii|)plie;able!  Feeeleeral  statutes  aeiel  reegiilaliems 
that  are!  in  e!ffi!e:t  eliiring  the!  grant  pi!rie)el. 

In  my  e:apae:ity  as  the!  (feivea’iieir's 
Represenliilive  feir  Highway  .Safety,  I: 

•  e;e!rlify  that,  lei  the  be!sl  eif  my  pe!rse)nal 
kneiwIeHlge,  the  intbrnialiem  submilteel  te)  the! 
Naliemal  Ilighwiiy  Traffie:  .Safely 
Aelministratiem  in  suppeirt  eif  the  Stale’s 
a])plie:atie)n  Ibr  Seuetiem  40.5  grants  be!le)W  is 
ae:e:nrale!  anel  eeeienplete!. 

•  unelerslanel  that  ine;orre!e;t.  ine:e)!nple!le!,  eir 
unlinie!ly  inlbrniation  submitteul  in  supiieirl  eif 
the  .State’s  ap|)lie:alie)n  may  result  in  the 
elenial  eif  an  awarel  imeleir  .Seeeliem  405. 

•  agree  that,  iis  e:e)nelitie)n  eif  the  grant,  the 
.State!  will  use!  these  grant  funels  in 
i!e:e:e)rela!ie:i!  with  the  spe!e:ifie:  ri!eiuire!!ne!nts  eif 
.Seeilieiei  405(b).  (e:).  (el),  (e).  (f)  anel  (g).  eis 
ii]]plie:able. 

•  agree!  lluit,  as  ii  eiemeliliein  eif  the  gnmi.  the 
.Sliile  will  eieimplv  with  all  a]ii)lie:able!  laws 
anel  reignlatieins  anel  finiuie:icil  anel 
preigrammalie;  reieiuireniemls  Ibr  Feeleral 
grants. 

Signature!  Ceiverneir’s  Re!|)re!se!nlalive!  feir 
I  ligbway  .Salety 


Dale! 

Printe!el  name  eif  Ceiverneir’s  Representative 
Ibr  1  lighwav  Salety 

l!islrne:tiems:  (ilieeik  the  beix  Ibr  eiaeili  jiarl 
Ibr  whie:li  the  .Slate  is  applying  Ibr  a  grant, 
fill  in  releivani  blanks,  anel  ielenlifv  the 
attaeihment  iiiimbe!!'  eir  jiage  numbers  where 
the  reiepieisteel  iiilbrniatiein  ajipears  in  the 
HSP.  Attachments  may  bei  submitteel 
e!lee;tronie:ally. 

□  Part  1:  ()e:cupant  Protee;lion  (23  CFR 
1200.21) 

.Ml  .Stales:  [Fill  in  nil  l)lnnks  hnloiv.] 

•  The  .State  will  maintain  its  aggreigale 
eixpeneli lures  freini  all  .Stale  anel  le)e;al  se)ure:e!s 
Ibr  e)e:e:ni)anl  j)re)tee:lie)n  preignuns  at  eirabeive 
the  aveiragei  level  eif  sue:h  expeinelitureis  in 
fise:al  veiars  2010  anel  2011.  (23  U.S.C. 
405(a)(1)(H)) 

•  The  .Sliilei  will  pi!rtie:ipale!  in  the  (3ie:k  it 
eii  rie:ke!l  niilieineil  meibilizatiein  in  the  fise;iil 
vei.ir  eif  Ihei  grant.  The  eleiseiriptiem  eif  the! 
.Sliilei’s  iihmneiel  partie;ipi!lie)n  is  iireivieleiel  as 
ll.SP  i!tliie:h!ne!nt  eir  piigei  # 

•  The!  .Slate’s  e)e:e:u|)anl  j)re)le!e:tie)!!  plan  Ibr 
the  upe;e)!ning  fise:al  venir  is  ])re)viele!el  as  ll.SP 
allae:h!ne!nl  eir  jiiigei  # 

•  Deieiumenlaliein  eif  thei  .State’s  iieilive 
network  eif  e. hi  lei  restraint  insiieicliein  statieins 
is  jireivieleel  as  ll.SP  attae:hme!!it  eir  jiage  # 
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•  TIm!  .State’s  plan  lor  oliild  passonj*tM' 
saiety  tcKlinicians  is  provided  as  ll.SP 
attachnuatt  or  pa»(!  tt 

Lo\v(!r  .Seat  ladt  Use;  .Statiis:  \(:lu;ck  at  laasi 
:i  l)(>\as  lu'loiv  and  fill  in  all  blanks  anilar 
thnsv  cbackad  /)(>.\(;s.| 

□  Tlu!  .State’s  primary  seat  hedt  use  law. 
nupiirin^  all  occupants  ridin»  in  a  ])asseng(M' 
motor  vehicle  to  he  rtistraimul  in  a  seal  Ixdt 
or  a  child  nislraint.  was  eiiacttul  on 
/  and  last  amended  on  / 

.  is  in  ell(H:l.  and  will  ht;  enldrccul  dnriuf’ 
the  liscal  year  ol  the  ”ranl. 
lAt^al  citation(s): 


□  The  .State’s  occupant  protection  law. 

rixpuring  occupants  to  he  secured  in  a  seat 
Ixdt  or  a}>e-appro|)riale  child  r(!slrainl  whih; 
in  a  |)asseng(M'  motor  xadiicde  and  a  minimum 
fine  ol  S25.  was  enacted  on  /  / 

and  last  amended  on  /  /  .is  in 

elTecI,  and  will  he  tmlbrced  durin<>  the  fiscal 
year  ol  the  }>ranl. 

Lefjal  citations; 

•  Reipnremenl  lor 
all  occupants  to  he  secured  in  seal  belt  or  age 
a|)|)ro|)riate  child  restraint 

•  (lovtira”!!  oT  all 
pass(!nf>er  motor  vehicles 

•  Minimum  limM)! 
at  least  .S2.') 

•  fixemplions  from 
restraint  re{|uiremenls 

□  The  .Slalii’s  s»!at  hell  enforcement  plan  is 
provided  as  ll.SP  atlac:hm(ml  or  |)a^e  tt 

□  The  .Stale’s  compr(di(msiv(!  occu])anl 
protection  prof>ram  is  |)rovid(!d  as  ll.SP 
altachnuMil  # 

[ahcck  ana  box  below  and  fill  in  any 
blanks  under  that  cheeked  ho.v.) 

□  The  Slate’s  Nl  1  r.SA-fai:ilital(!d  occupant 

])rol(!ction  program  assessment  was 
conduct(Hi  on  /  /  : 

OK 

□  The  .Stale  agrees  to  conduct  a  Nll  l’.SA- 
facililatiul  occu|)anl  prot(H:lion  ])rogram 
assessment  by  .September  1  of  the  fiscal  year 
of  the  grant.  (This  o|)tion  is  availahh;  onlv  for 
fisc:al  year  21)13  grants.) 

□  Part  2:  Slate  'i’rallic  Safety  Information 
System  Improvements  (23  OFR  1200.22) 

•  The  .Stale  will  maintain  its  aggregate 
ijxptmditures  from  all  .State  and  local  sourccis 
for  traffic  safety  information  svsiem  programs 
at  or  above  the:  ave;rage  level  of  such 
expenditures  in  fiscal  years  2010  and  2011. 

[Fill  in  at  least  one  blank  for  each  ballet 
below.] 

•  A  cojjy  of  [cbeck  one  box  only]  the  □ 

TRCO  charier  or  the  □  statute  legally 
mandating  a  Stale  TRCO  is  jerovided  as  ll.SP 
attachment  #  or  submitted  elecironicallv 

through  the  TRIPR.S  database  on  / 

•  A  CO)))'  of  nuHding  schedule  and  all 

reports  and  other  documents  promulgated  by 
the  TR(X1  during  the  1 2  months  jireceding 
the  a|)plication  due  date  is  provideil  as  I  ISP 
attachment  #  or  submitted  electronicallv 

through  the  TRIPR.S  database  on  / 

•  A  list  of  the  TRfXl  membership  and  the 
organization  and  function  they  rejjresent  is 
imwided  as  HSP  allachmeni  #  or 


submitted  electronically  through  the  TRIPR.S 
database  on  /  / 

•  The  name  and  title  of  the  .Slate’s  Traffic 
Records  (’.oordinalor  is 


•  A  copy  of  the  .Stale  .Strategic  Plan, 
including  any  updates,  is  provided  as  ll.SP 
attachment  #  or  submitted  elecironicallv 
through  the  TRIPR.S  database  on  / 

•  ](ibeck  one  box  below  and  fill  in  any 
blanks  i/zu/cr  that  checked  box.] 

□  The  following  pages  in  the  .Stale's 
.Strategic  Plan  ])rovides  a  written  description 
of  the  performance  measures,  and  all 
sup|)orling  data,  that  the  .Stale  is  relying  on 
to  demonstrate  achievement  of  the 
(pianlitative  improvement  in  the  preceding 

1 2  months  of  the  ap])lication  due  date  in 
relation  to  one  or  more  of  the  significant  data 
|)rogram  attributes:  pages 
OR 

□  If  not  detailed  in  Ibe  .Slate’s  .Strategic 
Plan,  the  written  descrijition  is  ])rovided  as 
I  l.SP  attachment  # 

•  The  State’s  most  recent  assessment  or 
U])date  of  its  highway  safelv  data  and  traffic 
records  system  was  com|)leled  on  / 

□  Part  3:  Impaired  Driving 
(Xumtermeasiires  (23  (X*’K  1200.23) 

All  .Stales: 

•  The  .State  will  maintain  its  aggregate 
expenditures  from  all  State  and  local  sources 
for  im])aired  driving  programs  at  or  above  the 
average  level  of  sucb  expenditures  in  fiscal 
years  2010  and  2011. 

•  The  .State  will  use  the  funds  awarded 
under  23  ll..S.(;.  40.3(d)  onlv  for  the 
implementation  of  ])rograms  as  provided  in 
23  OPR  12()0.23(i)  in  the  fiscal  year  of  the 
grant. 

Mid-Range  .State: 

•  ](ibeck  one  box  below  and  fill  in  any 
blanks  under  that  checked  box.] 

□  The  statewide  im]5aired  driving  plan 

apjji'oved  by  a  statewide  im])aired  driving 
task  force  was  issued  on  /  /  and 

is  provided  as  HSP  attachment  # 

OR 

□  For  this  first  year  of  the  grant  as  a  mid¬ 
range  .Stale,  the  .Stale  agrees  to  convene  a 
statewide  im])aired  driving  task  force  to 
develo])  a  statewide  im])aired  driving  ])lan 
and  submit  a  t:opy  of  the  plan  to  NllT.SA  bv 
.Se])lember  1  of  the  fiscal  year  of  tbe  grant. 

•  A  c()])y  of  information  describing  the 
statewide  impaired  driving  task  force  is 
))rovided  as  ll.SP  attachment  # 

1  ligh-Range  Stale: 

ICbeck  one  box  below  and  fill  in  any 
blanks  under  that  checked  box.] 

□  A  NUT.SA-facililated  assessment  of  the 

.Slate's  im|)aired  driving  program  was 
conducted  on  /  /  ; 

OR 

□  For  the  first  year  of  the  grant  as  a  high- 
range  .Stale,  the  State  agrees  to  conduct  a 
NHT.SA-facilitated  assessment  by  .Se|)lember 
1  of  tbe  fiscal  year  of  the  grant; 

•  ](Jbeck  one  box  below  and  fill  in  any 
blanks  under  that  checked  box.] 

□  For  the  first  year  of  the  grant  as  a  high- 
range  State,  the  .Stale  agrees  to  convene  a 


statewide  im|)aired  driving  task  force  to 
develop  a  statewide  iinjiaired  driving  ])lan 
addressing  recommendations  from  the 
assessment  and  submit  the  ])lan  to  NllT.SA 
for  review  and  a])proval  by  .Se])lember  1  of 
the  fiscal  vear  of  the  grant; 

OR 

□  For  subsetjuent  years  of  the  grant  as  a 
high-range  .State,  the  statewide  impaired 
driving  ])lan  developed  or  ujxlated  on 

/  is  iirovided  as  HSl’  allachmeni  # 

•  A  CO)))’  of  the  information  describing  Ibe 
statewide  inpiaired  driving  task  force  is 
])rovided  as  HSP  attachment  # 

Ignition  Interlock  Law;  ]Fill  in  all  blanks 
below.] 

•  The  Stale’s  ignition  interlock  law  was 

enacted  on  /  /  and  last  amended 

on  /  /  .is  in  effect,  and  will  be 

enforced  iluring  the  fiscal  year  of  the  grant. 

Legal  cilation(s); 

□  Part  4:  Distracted  Driving  (23  OFR 
1200.24) 

]Fill  in  all  blanks  below.] 

Prohibition  on  Texting  While  Driving 
'The  .Stale's  texting  ban  statute.  |)rohibiting 
texting  while  driving,  a  minimum  fine  of  at 
least  S2.3.  and  increased  fines  for  re])eal 
offenses,  was  enacted  on  /  /  and 

last  amended  on  /  /  .is  in  effect, 

and  will  be  enforced  during  the  fiscal  year  of 
the  grant. 

Legal  citations; 

•  Prohibition  on 
texting  while  driving 

•  Definition  of 
covered  wireless  communication  devices 

•  Minimum  fine  of 
at  least  82.3  for  first  offense 

•  Increased  fines  for 
re])eat  offenses 

•  Fxemjdions  from 
texting  ban 

Prohibition  on  Youth  dell  Phone  Use  While 
Driving 

The  .Stale’s  youth  cell  i)hone  use  ban 
statute,  prohibiting  youth  cell  phone  use 
while  driving,  driver  license  testing  of 
distracted  driving  issues,  a  minimum  fine  of 
at  least  825.  increased  fines  for  rejzeal 
offenses,  was  enacted  on  /  /  and 

last  amended  on  /  /  .is  in  effect, 

and  will  be  enforced  during  the  fiscal  year  of 
the  grant. 

Legal  citations; 

•  Prohibition  on 
youth  cell  ])hone  use  while  driving 

•  Driver  license 
testing  of  distracted  driving  issues 

•  Minimum  fine  of 
at  least  82.3  for  first  offense 

•  Increased  fines  for 
re])eal  offenses 

•  Exemptions  from 
youth  cell  jdione  use  ban 

□  Part  5:  Motorcyclist  Safely  (23  UFR 
1200.2.3) 

](ibeck  at  least  2  boxes  below  and  fill  in 
any  blanks  under  those  checked  boxes.] 

□  Motorcycle  riding  training  course; 

•  C',o])y  of  official  .State  document  (e.g.. 
law.  regulation,  binding  policy  directive, 
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Uiltor  Irom  tlio  Clovcu’iior)  idcnitifviuf’  llu! 
(l(!sij>n.'il{!(l  .Slal(!  aiilliorilv  oviir  iiiotorcvciisi 
saldly  issuos  is  providiicl  as  IKSP  altacliinont 
# 

•  lD()c;unu!nl(s)  sliowing  llu;  d(!sigiial(!d 
.State  aiitliority  approving  tlu;  training 
cnrricnhnn  tliat  iiulndes  instruction  in  crash 
avoidance  and  other  salety-oritnitiul 
o])(!rational  skills  lor  both  in-class  and  on- 
lhe-niotorcycl(!  is  i)rovid(!d  as  IhSP 
attachnund  t/ 

•  l)ocnmenl(s)  regarding  locations  ol  tlu! 
motorcycle  rider 

•  Docnment  showing  that  certified 
motorcycle  rider  training  instructors  teacli 
the  motorcycle  riding  Iraijiing  course  is 
provided  as  IhSP  altaeliment  # 

•  Descri])lion  of  the  (]ualily  control 
proceduriis  to  assess  motorcvch;  rider 
training  c:ourses  and  instrncdor  training 
courses  and  actions  taken  to  improve  courscis 
is  provided  as  I  ISP  attachment  # 

□  Motorc:yclisl  awareness  program: 

•  (iopy  of  official  .State  document  (e.g.. 
law.  rcigulation.  binding  |)olicy  directive, 
letter  from  the  Governor)  identifying  the 
designated  State;  authority  over  motorcyclist 
safety  issui;s  is  |)rovided  as  IhSP  attachment 
# 

•  L(;tt(;r  from  the  Governor's 
Rejeresentative  for  Highway  Safety  regarding 
the  development  of  the;  motorcyclist 
awareness  |)rogram  is  ))rovided  as  IhSP 
allachm(;nt  # 

•  Data  used  to  identify  and  ))rioriti/.e  the; 
.State’s  motorcyclist  salety  ])rogram  areas  is 
provided  as  IhSP  atlachnu;nl  or  Jiage  # 

•  n(;scription  of  how  the  .State;  :K:hie;ve;el 
e:e)llal)e)ratiem  iimeeng  age;ne;ie;s  iinel 
eerganizatieens  re;gareling  me)te)re:ye:le;  seifetv 
issue;s  is  pre)viele;el  ees  ll.SP  altae:)nne;nt  #  eer 
peige;  # 

•  Cie)py  eif  the;  State;  strate;gie: 
e:e)mmunie:idie>ns  ]dan  is  ])re)viele;el  as  IhSP 
attiie:hme;nt  # 

□  Ke;elue:tie)n  e)f  fatalities  anel  e;rashe;s 
inve)lving  me)te)re;ye:le;s: 

•  Hiitei  sheiwing  the;  total  numhe;r  e)f  meeteer 
ve;hie:le;  e:rashe;s  inveelving  me)te)re:ye;le;s  is 
|)roviele;el  as  IhSP  attae;hme;nt  or  ])eige;  # 

•  De;se;ri]jtie)n  e)f  the;  .State’s  me;theKls  fe)r 
e:e)lle;e:ting  anel  analyzing  data  is  ])re)viele;el  as 
llSP  iitlae;hme;nt  eer  page  # 

□  Im|)aire;el  elriving  ])re)gram: 

•  Delta  use;el  to  ielontify  anel  ])rie)ritize;  the 
.State’s  imiiaireel  elriving  anel  im])aire;el 
me)te)re;ye:le;  e)|)e;reition  jjieihlem  are;as  is 
])re)viele;el  as  llSP  atlae:hme;nt  err  ])tige  # 

•  De;teule;el  ele.seeriptiein  eif  the  State;'s 
impeiireeel  elriving  jireigram  is  proviele;el  as  IhSP 
attaeehment  eir  jiage  # 

•  The;  .Steite  law  eir  reegiilatieni  ele;fine;s 
impairme;nt.  Le;gal  eeitatiemfs): 

□  Ke;ehie:lion  eif  feitedities  anel  eie;e:iele;nts 
inveilving  iinjiaireel  me)te)re;ye:lists: 

•  Delta  sheiwing  the;  teital  nnmher  eif 
re;pe)rle;el  e:reishe;s  inveilving  ale:e)he)l-im])aire;el 
emel  elrug-impaire;el  me)teire;ve:le;  eipereiteirs  is 
jireivieleel  as  1  hSP  attaeehmenl  or  jieige  # 

•  Di;se:ri])lie)n  eif  the  .State’s  metheiels  feir 
e:e)lle;e:ting  emel  analyzing  elata  is  jireivieleel  as 
IhSP  atlae:hmonl  or  Jieige;  # 

•  'I’lu;  State  law  eir  reigulatiein  elofines 
imjiairmeint.  Legal  citatiein(s): 


□  Use  eif  fe;e;s  i;eille;e:te;el  freim  meiteire:ye;lists 
for  meiteire:ye:le;  preigreuns:  [(Jhack  ont;  box 
Inflow  and  fill  in  any  blanks  innlnr  Ibn 
cluickad  /lo.v.l 

□  Ajiplying  as  ei  Leiw  .State; — 

•  The;  .Steite;  leiw  eir  reigulatiein  reepiireis  all 
fe;e;s  e:eille;e:te;el  by  the;  .State;  freim  meiteire:ye:lists 
feir  the;  ]iur|ieise;  eif  funeling  nieiteire;ye:le; 

Ireiining  emel  seifeitv  preigreuns  are;  tei  he;  use;el 
feir  meiteire:ye:le;  Ireiining  emel  safely  preigreuns. 
Leigeil  e:ileiliein(s): 

AND 

•  The;  .Sleilei’s  leiw  eipjiroprieiting  funels  feir 
PY  re;ejuire;s  all  fe;e;s  e:eille;e:te;el  by  the; 

.State;  freim  meileire:ye:lisls  feir  the;  purpeise;  eif 
funeling  meiteire:ye:le;  Ireiining  emel  seifeily 
|ireigreims  he;  sjieni  ein  meiteire;ye:le;  Ireiining 
emel  seife;ty  iireigreims.  Leigeil  e:itatiem(s); 

□  Apiilying  as  ei  Deilei  Slate; — 

•  Dalei  einel/eir  eleie:ume;ntatiein  freim  eiffie:ieil 
.Slate  re;e:eirels  freim  the;  preivieius  fise:al  ye;ar 
sheiwing  Iheil  all  feeis  e:eille;e:te;el  by  the;  Stale; 
freim  meiteireeyclists  feir  the;  purjieise  eif  funeling 
meiteire:ye:le;  Ireiining  emel  safety  preigreuns  we;re; 
useiel  feir  meileireeveele;  Ireiining  emel  safelv 
preigreuns  is  jireivieleiel  as  IhSP  eiltae:hme;nt 

# 

□  Part  6:  Stale  Ciradiiated  Driver  Licensing 
Laws  (23  GI’R  12()0.2B) 

[bill  in  all  apjjlicabla  blanks  bnlnw.] 

The;  .Sleile’s  greielueileiel  elrive;r  lie;e;nsing 
statute.  re;e|uiring  liolh  a  leieirner’s  |ie;rmit 
sleige;  emel  inle;rme;elieile;  sleige;  prieir  tei 
re;e;e;iving  a  full  elrive;r’s  lieiense.  weis  e;neie:te;el 
ein  /  /  anel  leisl  eime;nele;el  ein 

/  /  .is  in  e;ffe;e;l.  emel  will  he; 

e;nfeire:e;el  eluring  the  fise:al  ye;eir  eif  the;  grant. 

Le;eirne;r’s  Pe;rniil  Sleige; — re;e]uire;s  testing 
emel  e;elue:atiein.  elriving  re;slrie:lieins.  minimum 
elureiliein.  emel  eipplie:aliility  lei  neivie:e;  elrive;rs 
yeiunger  than  21  yeeirs  eif  eige. 

Leigal  eeiteitieins; 

•  Testing  anel 
e;elue:aliein  reieiuire;me;nls 

•  Driving 
re;strie:tions 

•  Minimum 
eluratiein 

•  Applieealiilily  tei 

neilie:ei  elriveirs  yeiungeir  than  21  years  of  age; 

•  Exeanplieins  freim 

graeluateel  elriver  lie:e;nsing  law 

Intermeeliate;  .Steige; — re;epiire;s  elriving 
re;strie:lieins.  minimum  elureiliein.  emel 
a]iplie:aliilily  lei  any  elriveir  whei  heis 
e;eimple;te;el  the  leiarner’s  jieirmit  steige;  anel  whei 
is  yeiunger  them  18  yeiars  eif  eige. 

Le;gal  eeiteitieins: 

•  _ Driving 

restrieelieins 

•  Minimum 
eluratiein 

•  Al)])lie:aliilily  tei 

any  elriveir  whei  heis  e:eimiile;te;el  the;  leiarneir’s 
peirmit  stage;  emel  is  yeiunger  them  18  yeiars  eif 
eige 

•  Exeimjilieins  freim 

graelueiteiel  elriver  lie:e;nsing  law 

Additional  Ki;(|uire;nic;nt.s  During  liolh 
LeiariiRr's  Permit  and  Intermediate  Stages 

Preihihitiein  e;nfeire:e;el  as  a  jirimary  eilfense 
ein  use;  eif  a  e:e;llular  te;le;|iheine;  or  any 


e:eimnumie:eitieins  ele;vie:e;  by  the;  elriver  while; 
elriving.  exe.eijit  in  e:ase;  eif  e;me;rge;ne:v.  Leigal 
c:ileitiein(s): 

Re;e|uire;me;nl  that  the  elriveir  whei  |iei.sse;sse;s 
ei  leieirner’s  jieirmil  eir  inteirmeieliate  lie:e;nse; 
reimeiin  e:onvie:lion-fre;e;  feir  ei  peirieiel  eif  neil  hiss 
than  six  e:einse;e:ulive;  meinihs  immeielieiteilv 
prieir  lei  the  eixjiiriitiein  eif  tlnit  steige.  Leigal 
e:ilaliein(s): 

Lie:e;nse;  Dislinguishaliilily  [Cbvck  ana  box 
balaw  and  fill  in  any  blanks  nndar  ibal 
cbackad  box.) 

□  Reiejuireiment  that  the;  .State;  leieirner’s 
permit,  inlermeieliate  lie:ense;.  anel  full  elriveir’s 
lie:e;nse;  eire;  visually  elislinguishalile.  Leigal 
e:itatiem(s): 


(IR 

□  Sample  jieirmils  emel  lie:e;nse;s  eeeinleiining 
visual  feiatureis  that  woulel  enalile;  a  law 
e;nfeire:e;me;nl  eiffie:e;r  to  elistinguish  between 
the  Slate;  learneir’s  jKirmit.  inteirmeieliate; 
lie:e;n.se;.  emel  full  elriver’s  lie:eiu.se;.  are; 
jireivieleiel  as  IhSP  eiltae:hme;nt  # 

OR 

□  De;se:riptiein  eif  the;  .Stalei’s  system  that 
e;neihle;s  leiw  e;nfore:e;me;nl  eiffie:e;rs  in  the  .Stale; 
eluring  treiffie:  sleijis  to  elistinguish  lietweiein 
the  Slate;  learner’s  jieirmit.  inleirmeielieite 
lie:e;nse;.  anel  hill  elriveir’s  lie:e;nse;.  are; 
lireivieleiel  eis  1  ISP  eiltae:hme;nl  # 

APPENDIX  E  TO  PART  1200— 
PARTICIPATION  BY  POLITICAL 
SIIBDIVLSIONS 

(a)  Peilie:y.  Tei  einsure;  e:einipliane:e  with  the; 
jireivisions  eif  23  U..S.G.  4()2(h)(1  )(G)  emel  23 
II..S.G.  402(h)(2).  whie:h  reiejuire;  that  at  leiasi 
40  |ie;re:e;nt  eir  O.t  pe;re:e;nl  eif  all  Eeieleral  funels 
appeirlioneiel  imeleir  .Se;e:liein  402  tei  the;  .Steite; 
eir  the;  Se;e:re;leiry  eif  Inteirieir.  re;spe;e:tive;ly.  will 
he;  expeneleiel  liv  |iolilie:al  suhelivisieins  eif  the 
.State.  ine:lueling  Inelian  trilled  geivernmeints.  in 
e:aiTying  einl  leie:al  highway  safeily  progreims. 
the;  NHTSA  Appreiving  Glfie:ial  will 
eleitermine;  if  the;  peililie:al  suhelivisieins  hael  an 
ae:tive;  veiie:e  in  the;  initialiein.  eleveleijimenl 
emel  im|ile;nu;nteiliein  of  the  preigreuns  feir 
whie:h  funels  appeirtieineiel  uneler  23  IhS.G. 

402  are;  expeneleiel. 

(li)  Terms. 

Local  participation  refers  tei  the  minimum 
40  pe;re:e;nt  eir  9.5  pe;re;e;nl  (Inelian  Nalieins)  that 
must  he;  expeneleiel  by  eir  feir  the;  benefit  eif 
peililie:al  suhelivisieins. 

Politiced  snbdivision  ine:luele;s  Inelian  tribes, 
feir  puriieise;  anel  ;ipi)lie:atiein  tei  the; 
apjieirlieinmeint  lei  the;  .Se;e:re;larv  eif  Inteirieir. 

(e;)  Deiteirmining  leie.al  share. 

(1)  In  eleiteirmining  wheilheir  a  State  meeits 
the;  leieial  share;  reieiuiremeinl  in  a  fiseial  yeiar. 
Nirr.SA  will  apply  the  re;e|uire;me;nt 
seieinemtially  tei  e;iie:h  fise:al  year's 
eilipeirlieinments.  Ireiating  all  apiieirtieinments 
maele;  freim  a  single;  fise:;il  vear's 
iiulheirizatieins  as  a  single;  einlilv  feir  this 
puriieisei.  Therefeirei.  at  leiasi  40  i)e;re:e;nt  eif 
e;iie:h  .Stale’s  aiijieirtieinmeinls  (eir  at  leiasi  95 
pe;re:e;nl  of  the;  a)iiiorlieinme;nt  lei  the;  .Se;e:re;leiry 
eif  Inteirieir)  freim  e;ae:h  year’s  iuilheiriziitieins 
must  he;  useiel  in  the  highway  safely  preigrams 
eif  its  ]ieilitie:al  suhelivisieins  jirieir  tei  the; 
lierieiel  when  funels  weiulel  neirmally  lapse. 
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TIh!  local  ])ai'tici])ation  r(H|uin!nu!iit  is 
applicable  to  the  .Stale's  total  lederally 
riiiubul  safety  program  irrespective!  of 
.Standard  designation  or  Agency 
n!S|)onsihilitv. 

(2)  \Vlu!n  l•’(!d(!ral  funds  apporlioiuul  nnd(!r 
22  ll..S.(;.  4t)2  are  e.\p(!nded  bv  a  ))obtical 
snbdivision.  such  expeindilnnis  are  chiiirly 
part  of  the  local  share!.  l,e)Ciil  highway  s;de!ly- 
pre)je!cl-re!late!el  expe!neblnre!S  anel  ;isse)e:iate!d 
inebre!e;t  ceests.  whieli  are!  re!iinl)nrsahle  te)  the! 
gninteu!  leee.id  ge)ve!rnine!nts.  :ire!  edassifieihle  its 
lociil  share.  Illnstnitietns  etf  sne:h  e!X])e!nebtnre!S 
iire  the  cetsts  ineairreul  hy  it  leteial  ge)vernine!nt 
in  |)lanning  iinet  iiehninislratietn  etf  highway 
siifeetv  |)re)je!ct-relate!el  iictivities.  snt:h  as 
e)e:cn|)ant  pretleudietn.  traffie;  re!t;orels  svstein 
iin|)re)ve!nte!nts.  eeineergeency  nieebe:al  se!rvie:e!S. 
peeelestriiin  iinel  hicyele!  safeetx  ae;livitie!s. 
petlice  tniffic  s(!rvice!s.  alcethetl  anel  etlher  elriig 
ce)nnl(!rine!iisnre!s.  nioletrcycle  safe!lv.  anel 
s|je!e!el  extnlretl. 

(2)  \Vhe!n  l-'e!ele!ral  funds  iipporlietneul  uneleer 
22  ll..S.(L  41)2  art!  e!X|)e!neletl  hv  a  .State!  iige!ncv 
fetr  the  l)e!ne!fit  etf  a  petlilieial  snhebvisietn.  siieli 
fnnels  inav  he!  consiele!re!d  as  part  etf  the  leteial 
share,  itretvieletd  th.it  the  petbtical  snbdivisietn 
has  had  an  iiedive  vetit;e!  in  the  initiation, 
eletvetleipinetnl.  anel  impletinentatietn  etf  the 
pretgrains  fetr  whieli  sueli  fnnels  are! 
i!xpi!nele!d.  A  .Sliile  may  nett  arbitrarily  iiseaihe! 
.Stiite  iigency  e!xpe!neblnre!S  as  ■■lte!ne!fitting 
leK:al  geive!rmne!nl."  \Yhe!re!  petlitical 
snhelivisietns  hiive  hael  an  aelive!  vetiea!  in  the! 
initialiein.  ele!ve!let]tnie!nl.  anel  ini|tle!nie!nlalietn 
etf  it  piirtieailar  prctgriim  etr  aelivity.  iinel  a 
petlitical  snhebvisietn  whieli  hiis  nett  had  sneli 
iielive!  vetice!  iigretets  in  iielviinea!  etf 
iin|ile!ine!nliilittn  let  iie:i;e!|tt  llu!  hetnetfits  etf  the! 
])rograin.  the!  f’eteletrid  share!  etf  the!  eietsl  etf  sni:h 
lte!ne!fits  may  he:  e:re!eble!el  letwarel  me!e!ting  the! 
leMail  pinti(l]iiitiein  re!(inire!me!nt.  Where!  net 
petbtical  snhelivisiitns  have!  hiiel  iin  iielive! 
veiie:e!  in  the  iniliiilion.  eleve!leii)me!nl.  iinel 
impleimenlatiein  of  it  parliciilar  program,  hut 
a  peiblic.al  siihdivision  re!(|iie!sls  the  heinefils 
etf  the!  pretgram  as  jtarl  etf  the  loeail 
getveirnmeinl's  highway  safeitv  prognim.  tlm 
l-’eieleiral  share!  etf  ihi!  eietsl  of  siieli  henefils  may 
he!  e;re!iblt!d  lowarel  me!e!ling  the  loe:al 
particlpiitiein  re!qnire!me!nt.  Ii;viele!iu:e  etf 
cxtnsent  and  iicc:i!|tliince  etf  the  wetrk.  getetels  etr 
se!rvici!S  etn  hethalf  etf  the!  loeail  govetrnment 
must  he!  estiihbshe!d  anel  intiinlaineeel  em  fill! 
by  the!  .Stale!  until  all  funds  iiiithorizi!d  for  a 
s|)iHlfi(:  ye!iir  are  e!xpe!nele!d  and  iiiiebts 
e:omple!te!d. 

(4)  .State!  iige!ne:y  e!X|)e!nibtiires  whieli  are! 
ge!ni!riilly  not  (liissifie!el  as  loeail  ari!  within 
siieli  arexis  as  ve!hi(le!  ins])eelion.  veihicli! 
re!gislration  anel  elriveer  licensing.  How(!vi!r. 
wheere  lhe!se  arisis  ]iroviile!  funding  for 
se!rvie;es  siieli  as  elrive!r  improv(!nu!nt  tasks 
iielminisle!re!el  by  traffie:  citnris.  or  wluiri!  ihi!V 
furnish  i:om])iiter  sii|)port  for  loi;til 
getve!rnmi!nl  ri!(|ni!.sts  for  traffie;  re!e;eirel 
se!iire:he!s.  these  eexpeinebtnreis  iire!  e;liissifialtle! 
as  he!ne!fitling  loe:iil  pretgnims. 

(el)  \Vaive!rs.  While!  the!  Ieie:al  piirtie:i|)atiitn 
ri!e|iiire!me!nl  may  he!  wai\'e!el  in  whole!  or  in 
part  by  the!  NHT.SA  Ailministrator.  it  is 
e!X|)i!e:le!el  that  e!iie:h  .Slide!  program  will 
ge!ni!riile!  pobtie;iil  siihibvision  |)arlie;ipiitiein  let 
the  e!xle!nl  re!epiire!el  hv  Ihi!  Ae;l  so  that 
nupiesls  for  Wiiive!rs  will  he  mininiizi!el. 
Whe!re!  a  wiiive!r  is  re!e]ni!sle!el,  hetwi!ve!r.  it 


imisl  he!  eloe;nme!nti!el  at  le!iisl  by  ii  e:one:liisivi! 
showing  of  the!  iihse!ne'.e!  of  le!giil  iinthority 
eive!r  highwiiy  Siife!ly  iie:livilie!s  id  Ihi!  peibliciil 
snhebvisiein  le!ve!ls  of  the!  .Stall!  anel  mnsi 
re!e:onnne!nel  the  iip])ropriide!  pe!ri:e!nliige! 
piirticipidiem  to  hi!  iip|tbe!el  in  be!n  etf  the!  Iitctil 
sliiiri!. 

APPENDIX  F  TO  PART 
PLANNlNf;  AND  ADMINISTRATION 
(P&A)  COSTS 

(ii)  I’etbe-.y.  I'etilenil  piirlieiiitidiitn  in  I’isA 
iii:livilie!S  shiill  nett  e!xci!i!il  .'ll)  pitrcitid  etf  the 
tittiil  e:etst  etf  siie:h  iie:tivilie!S.  etr  thi!  a]ipbe:iiltle! 
sbibng  se:iili!  rati!  in  iie;e:etrelime:e!  with  22 
l)..S.(;.  120.  The  f'eteletnil  e:etnlrilnilion  fetr  P8:,'\ 
iie:tivitie!S  shall  nett  etxeieteel  12  |ie!re:e!nt  etf  the! 
tettal  fnnels  the  .Slide!  re!e;i!ive!S  tineli!r  22  li.S.C. 
402.  In  iie;e:orelime;e!  with  22  l)..S.(;.  120(i).  the! 
l''e!ile!riil  shiiri!  piiviihle  for  proje!i:ts  in  the  l]..S. 
Virgin  Isletnels.  Cnam.  American  .Siimoii  iinel 
the  (iommeinwiiallh  etf  the!  Neirlheirn  Miiriiimi 
Islanels  shall  be  100  peireieid.  The  Inelian 
e:einnlry.  iis  elefineiel  by  22  li.S.C.  402(h),  is 
e!xe!m]il  from  theise!  |irovisieins.  NHT.SA  fnnels 
shall  ill!  iisenl  only  to  finane;e!  1’)<;A  iie;livilie!s 
idlriliiitahle!  to  NH  T.SA  programs. 

(It)  Ti!rms. 

Direct  costs  iiri!  those!  i.etsls  iile!nlifii!il 
.spi!e:ifie:iilly  with  ii  |iiirtie:nliir  planning  anel 
iiilminisiridietn  iie:livilv  or  ])reije!e:t.  The!  siilarv 
of  iin  iiccoindaid  on  the!  .Slate!  Highwiiv  .Siifi!lv 
Age!ne:y  staff  is  iin  eixiimple  of  ii  ibri!e:l  e.iisl 
altrilintiihii!  let  l’f!:A.  The  siilary  of  ii  DWl 
(Driving  While!  Inteixie:ale!il)  i!nfeire:i!me!nl 
eiffie:e!r  is  an  i!Xiimple!  of  elire!i:l  e:o.sl 
idlrihntalile!  to  ii  ]ireiie!e:l. 

Indirect  costs  are!  those!  i:osts  (1)  inenrreui 
for  a  common  or  joint  piir|iose!  he!ni!filing 
more!  than  one!  e:osl  olije!i:live  within  a 
govennineidiil  unit  iinel  (2)  not  reiiielily 
iissignalile!  to  the  ])reiji!e;l  s])e!e:ifie;iillv 
hi!ne!fili!el.  for  i!Xiim|ile!.  e:e!nlriibze!il  siqiporl 
si!rvii:e!s  sne:h  as  pensonnel.  proe:nri!me!nl.  iinel 
lmelgi!ling  woiilel  he  inibre!i:t  e;osls. 

P/enm/ng  and  adininistration  {PfrA)  costs 
are!  those!  ebri!e;l  iinel  inebre!cl  i:osts  ihiil  iire 
idlriliiilahle!  to  the!  miiniigiimenl  of  llu! 
Highway  .Safeily  Ageiuiy.  .Such  costs  e:onlel 
ine:liiele!  siilarieis.  re!lide!el  ])ersonne!l  lieinefils. 
travel  expensiis.  anel  reinlal  e;osts  speicifie:  to 
the  Highwiiy  .Siifiity  Agi!ne:y. 

Program  management  costs  iiri!  those  costs 
alliihiiliihle  to  ii  program  iirea  (e.g..  saliiry  anil 
traveil  e!X]ii!nse!s  of  iin  im])iiiri!el  elriving 
pretgram  manager/eioorebnator  of  a  .Stale 
Highway  .Safety  Ageiuiv). 

(e:)  f  rocitihires.  (1)  PfiA  ae:tivilie!s  anel 
ri!liite!el  i:eisls  shall  hi!  ele!se:rilti!el  in  the  P&A 
meielnie!  of  the  Stale’s  Highwav  .Safitiv  Plan. 
The!  .Slide's  midi:hing  shiire!  shiill  he 
eleteirminiid  on  the  hiisis  of  the!  lotiil  P&A 
t:osts  in  the!  inoeliile.  feieleiral  parlicipalion 
shiill  not  e!Xi:e!i!il  ,50  pi!re:i!id  (or  the!  ii]tpbi:iilili! 
sliding  scale)  of  the!  lotiil  P&A  i:osls.  A  .Stale 
shiill  not  use  NHT.SA  fnnels  to  pay  more!  thiiii 
.50  pe!rce!nt  of  the!  P&A  e:eisls  allrihidiihle!  to 
NHT.SA  |irograms.  In  iielelition.  the!  fe!ele!riil 
e:onlrilintion  for  P&A  iiclivilii!s  shall  not 
e!xc:e!i!il  12  iieriient  of  the!  total  fnnels  in  the! 
.Slide  r(!ce!ivi!el  nnele!r  22  l)..S.C.  402  i!iich 
fise-.iil  yi!iir. 

(2)  A  .Stall!  id  its  oitlion  may  iilloeiate!  siilary 
anel  relateel  costs  of  Slide  highwiiy  siifeilv 
ageiuiv  em]ilovi!e!s  to  one  of  thi!  following: 

(i)P&A; 


(ii)  Program  maniigeiment  ol  eine  or  more! 
lirognim  are!iis  containeil  in  the!  H.SP;  or 

(iii)  (iomltinalion  of  P&A  iii:livitie!s  anil  the! 
]irogram  mimagi!mi!nt  iii:tivitie!s  in  one!  or 
more!  program  are!iis. 

(2)  If  an  e!miileiyi!e!  works  solely  pi!rfeirming 
P&A  iie;livitie!s.  the!  total  salary  anel  ri!lide!el 
e:osts  niiiy  hi!  preigramme!il  to  P&A.  If  the! 
e!mpleiye!e!  works  iie!rlorming  program 
nianage!mi!nt  iie:li\’itie.s  in  oni!  or  metre! 
lirogriim  iiri!iis,  Ihi!  toliil  .siiliiry  anel  re!lale!el 
i:eists  may  hi!  e;hiirge!il  ebrei.llv  to  the 
a|tpreipriide  ari!ii(s).  If  an  i!mpleiyei!  is 
working  time!  on  a  e:omliinidion  of  P&A  anel 
]irogriim  miinagement  iie;tivitie!s.  the!  total 
salary  iinel  reilateel  e:osts  niiiy  he  e:hiirgi!il  to 
P&A  anel  the!  ii]i]iro|iriate  ]irogriim  iire!ii(s) 
hiisi!el  on  the  actual  time  worke!el  nnele!r  eae:h 
iire!a(s).  If  the  .Stale!  Highwiiy  .Siifety  Ageincy 
i!li!e:ls  to  alloe:iiti!  i:osls  hiiseel  on  ae:lniil  lime! 
spent  on  an  activity,  the  .Stall!  Highway 
Siife!tv  Agenev  must  keu!]!  lUicnrati!  time 
re!i:orils  showing  the  work  activilie!S  for  e!iii:h 
i!mployi!i!.  The!  .Slide!'s  ri!e:orelke!i!ping  .sysli!m 
must  111!  iiiii)reive!il  hy  the  a]ipret])riate  NHT.SA 
Approving  Officiiil. 

PART  1205 — [Removed  and  Reserved] 

■  2.  Roniovo  iiiul  ni.scrvo  jiart  12().'5. 

PART  1206— [REMOVED  AND 
RESERVED] 

■  3.  Roinovi;  and  ic.sorve!  jiail  12()(). 

PART  1250— [REMOVED  AND 
RESERVED] 

■  4.  Roinovi!  and  rosorvo  jiart  12.'i(). 

PART  1251— [REMOVED  AND 
RESERVED] 

■  ,5.  Remove!  and  ro.stirvei  p.irt  12.51. 

PART  1252— [REMOVED  AND 
RESERVED] 

■  b.  Remove  and  I'e.serve  part  12.52. 

PART  1313— [REMOVED  AND 
RESERVED] 

■  7.  Remove  and  re.serve  jiarl  1313. 

PART  1335— [REMOVED  AND 
RESERVED] 

■  8.  Remove  iind  reserx  e  pin  t  1 33.5. 

PART  1345— [REMOVED  AND 
RESERVED] 

■  9.  Remove  and  lesei've  part  1345. 

PART  1350— [REMOVED  AND 
RESERVED] 

■  10.  Remove  and  lo.serve  jiart  1350. 
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Issiuid  in  Washington,  DCi,  on;  |aniiary  4, 
2013  undor  autliorilv  dcdogalod  in  40  (3  R 
1.05. 

David  I..  Strickland, 

Adminislmlor,  Nalioncil  I li>ihu(iy  Traffic 
Safely  Ad  mi  nisi  rat  ion. 

Vic:lnr  M.  MiMidn/., 

Adminislr(dor,  Federal  lli<’lnvay 
AdminiNlndion. 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Chapter  VI 

[CFDA  Number:  84.334D.] 

Final  Priorities;  Gaining  Early 
Awareness  and  Readiness  for 
Undergraduate  Programs  (GEAR  UP) — 
College  Savings  Account  Research 
Demonstration  Project 

AGENCY:  Office  of  Fostsecondary 
Education.  Department  of  Education. 
ACTION:  Final  priorities. 

SUMMARY:  The  Assistant  Secretary  for 
Fostsecondary  Education  announces 
])riorities  uinler  the  OEAR  UF  College 
Savings  Account  Research 
D(anonstration  Froject.  The  Assistant 
Secretary  may  use  these  prioriticjs  for 
competitions  in  fiscal  year  (FY)  2013 
and  later  years.  We  take  this  action  to 
determine  the  effectiveness  of 
implementing  college  savings  accounts 
and  ])roviding  financial  counseling  in 
conjunction  with  other  GEAR  I  IF 
activities  as  ])art  of  an  overall  college 
acce.ss  and  success  strategv. 

DATES:  Hffectivii  These  ])riorities 
are  effective  Fehruarv  22,  2013. 

FOR  FURTHER  INFORMATION  CONTACT: 
Catherine  St.  Clair,  II. S.  D(!])artment  of 
Education,  1990  K  Street  NW.,  room 
7050,  Washington,  DC  20000-8524. 
Telephone:  (202)  502-7579  or  hy  email: 

If  you  use  a  telecommunications 
device  for  the  deaf  (3’DD)  or  a  text 
tele])hone.  call  the  Federal  Relay 
Service,  toll  free,  at  1-800-877-8339. 
SUPPLEMENTARY  INFORMATION: 

Purposfi  of  Program:  The  GEAR  I  IF 
Frogram  is  a  discretionary  grant 
program  that  jjrovides  financial  support 
for  academic  and  related  sujjport 
services  that  eligible  low-income 
students,  including  students  with 
disabilities,  need  to  enable  them  to 
obtain  a  secondary  .school  diploma  and 
prejiare  for  and  suc:ceed  in 
j)ostsecondary  education. 

Program  AulhorHv:  20  II.S.C.  1070a- 
21  to  1070a-28. 

We  published  a  notice  of  proposed 
])riorities  (NFF)  for  this  program  in  the 
Federal  Register  on  June  1,  2012  (77  FR 
32012).  That  notice  contained 
background  information  and  our  reasons 
for  proposing  the  ])riorities. 

Tnen!  are  (lifferences  between  the 
NFF  and  this  notice  of  final  priorities 
(NFl’)  as  di.scussed  in  the  Analysis  of 
(lommants  and  (Jlianges  section 
eksewhere  in  this  notice. 

A  summary  of  the  maj{)r  changes 
follows. 

•  GEAR  UF  State  grantees  that 
received  a  new  State  grant  in  FY  2012 


and  will  have  ninth  grade  students  in 
the  2014-2015  academic  year  are 
eligible  to  apply  for  funding. 

•  The  iMioeral  matching  confrihutiou 
has  been  changed  from  uj)  to  $10  per 
month  to  up  to  $25  ])er  month  for  a 
maximum  of  $300  in  Federal  matching 
funds  each  year  for  a  maximum  of  four 
years. 

•  3’he  funding  eligihilitv  criteria  have 
l)(!(!n  changed  .so  that,  to  he  eligible,  a 
GEAR  IIF  Stat(!  grant  funded  in  FY  2011 
or  FY  2012  mu.st  supjjort  activities 
under  this  demonstration  project  in  at 
least  six  high  schools,  each  of  which 
mu.st  .serve  a  c:ohorl  of  at  least  30  ninth 
grade  GEAR  UF  .students.  For  the 
purjioses  of  the.se  priorities,  a  high 
school  must  .serve  students  in  grades  9- 
12. 

•  Applicants  mu.st  identify  the 
names,  locations,  and  National  Genter 
for  Education  Stati.stics  (NGES) 
identification  munhers  of  the  GEAR  UF 
high  schools  that  the  applicant  propo.ses 
to  ])articipate  in  the  demonstration 
project. 

•  Froject  directors  and  a})propriate 
project  staff  are  retjuired  to  partici])ate 
in  meetings  that  the  Department  will 
convene,  likely  in  conjunction  with  the 
annual  meetings  of  the  National  Gouncil 
for  Gommunity  and  Education 
Fartnerships  (NGGEF),  to  ])rovide 
])rofe.ssional  (hivelojnnent  and  technical 
assistance  to  grantees  |xirtici])ating  in 
the  demonstration  project. 

•  In  order  to  protect  the  integritv  of 
the  project  evaluation,  grantees  may  not 
solicit,  or  raise  money  from,  non- 
Federal  sources  as  additional 
contributions  to  the  student’s  non- 
Federal  college  savings  account. 

Public  Comment:  In  response  to  our 
invitation  in  the  notice  of  proposed 
priorities,  19  parties  submitted 
c:onnnents. 

Generally,  we  do  not  addriiss 
technical  and  other  minor  changes,  or 
suggested  c:hange.s  the  law  does  not 
authorize  us  to  make.  In  addition,  we  do 
not  address  general  comments  that 
raised  concerns  not  directlv  related  to 
the  propo.sed  priorities. 

Anedvsis  of  Comments  and  Changes: 
An  analysis  of  the  comuKuits  and  of  any 
changes  in  the  ])riorities  since 
])uhlication  of  the  notice  of  pro])o.sed 
priorities  follows. 

Comment:  Gommenters  were 
generally  very  .supj)ortive  of  the 
Department’s  ])ro])osal.  They  offered 
various  suggestions  for  imi)roving  the 
demon.stration  program.  ke(!j)ing  in 
mind  the  Department’s  desire  to  provide 
and  promote  incentives  for  greater 
college  savings  hv  families  of  GEAR  UF 
students,  keep  admini.strative  costs  and 
effort  manageable,  provide  flexibility 


where  possible,  and  ilevelop  and 
implement  a  study  design  that  would 
answer  im])ortant  (piestions  about  the 
usefulness  of  college  savings  accounts 
as  a  way  to  promote  increased  high 
school  graduation  rates  and  rates  of 
enrollment  in  po.stsecondarv  education. 

Disenssion:  'I’he  Dej)artmenf 
appreciates  these  comments  and  is 
gratified  that  the  commenters  were 
generally  very  sujiportive  of  our 
])ro])o.sal  and  the  desirability  of  this 
special  GEAR  I  IF  project.  VVe  address 
our  respon.ses  to  annis  of  specific 
commenter  recommendations,  by  topic 
heading,  in  the  following  discussion. 

Changes:  None;. 

Gosts,  Training,  and  Support 

Comment:  Gne  commenter  asked  for 
clarification  about  whether,  given  the 
GEAR  UF  jjrogram’s  match  requirement, 
grantees  would  need  to  raise  additional 
matching  funds  on  top  of  the  funds  they 
must  already  raise  to  suj)port  their 
regular  GEAR  UF  projects.  The 
commenter  stated  that  applicants  need 
to  know  the  extent  of  their  financial 
commitment  before  they  ap])ly,  and  that 
unle.ss  tluise  funds  are  needed  to  carry 
out  the  demonstration  project,  the 
Dej)artment  .should  consider  waiving 
the  additional  matching  fund 
recpiirement. 

Another  commenter  also  sought 
clarification  about  the  recpiirement  that 
grantees  jirovide  a  matching 
contribution  to  the  amount  of  the  (iEAR 
UF  award  for  this  demonstration 
jiroject. 

Disenssion:  Under  section  4()4G(h)  of 
the  HEA.  suc:ce,ssful  G.EAR  UF 
applicants  must  provide  from  State, 
loc;al,  institutional,  or  private  funds,  not 
less  than  50  percent  of  the  cost  of  the 
program.  The  regulations  at  34  GFR 

094. 7(a)  and  (h)  further  recpiire  that 
applicants  must  include  in  their  budgets 
the  percentage  of  costs  of  the  GEAR  UF 
projcrct  to  he  provided  annually  from 
uon-Federal  funds,  and  grantees  mu.st 
make  substantial  progress  toward 
meeting  the  matching  percentage  stated 
in  the  apjiroved  application  for  each 
year  of  the  jiroject  period. 

Successful  applicants  for  the  Gollege 
Savings  Account  Research 
Demon.stration  Froject  mu.st  already  he 
GEAR  UF  program  State  grantees,  and 
the  Dejiartment  expects  that  most 
recipients  of  these  demon.stration  grants 
will  not  have  to  jirovide  additional 
matching  funds  beyond  what  they  are 
already  providing  to  meet  the  match  for 
their  initial  (JEAR  UF  award.  This  is 
hecau.se  a  grantee  may  count  any  “over¬ 
matched”  non-Federal  funds  it  has 
already  committed  to  its  regular  GEAR 
UF  jiroject  toward  its  match  for  the 
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dianonstration  project.  Moreover,  a 
grantee  under  this  deinon.stration 
jiroject  may  treat  contributions  of 
students,  families,  or  others  to  a  .student 
.savings  account  as  a  matching 
contribution  in  its  project  budget.  If. 
however,  during  any  project  year  these 
private  contributions  to  .savings 
accounts  are  le.ss  than  anticijiated.  a 
State  would  have  to  ensure  by  the  end 
of  each  project  year  that  it  had  met  the 
annual  matching  reipnrement  through 
other  non-Federal  contributions  to  this 
jHoject  or  to  the  regular  (lEAR  UR 
activities.  Thus,  we  anticijiate  that  onlv 
tho.se  grantees  that  have  not  “over¬ 
matched"  non-Federal  funds  in  their 
regular  (iEAR  UF  projects  or  that  do  not 
secure  sufficient  non-F’ederal  dejiosits 
in  the  .students’  savings  accounts  will 
need  to  contribute  non-Federal 
matching  contributions  to  their  (killegi; 
.Savings  Account  Research 
Demonstration  projects. 

C/mnge.s;  We  nave  added  a  clarifying 
citation  to  34  CFR  §(i‘)4.7  in  IViority  2, 
section  1.  paragraph  (n). 

(jomnwnt:  ()ne  commenter 
recommended  the  use  of  online 
re.sources  to  facilitate  the  project. 

I^isciission:  The  Deiiartment  agrees 
that  online  resources  are  important  for 
heljiing  students  and  families  manage 
their  accounts.  Under  Friority  2, 
successful  applicants  must  ensure  that 
stuilents.  students’  parents,  or  others  on 
the  students’  behalf  are  able  to  make 
online  de])osits  to  accounts.  In  addition, 
students  al.so  mu.st  lx;  able  to  view 
account  balances  online.  While  the 
Department  believes  that  online 
resources  could  also  he  a  very  usefid 
source  of  supjjort  for  the  recpiired 
financial  counseling  or  technical 
assistance  and  jirofessional 
develojiment  for  staff,  we  do  not  think 
it  is  appropriate  to  reepnre  online  acce.ss 
for  these  purpo.ses.  Rather,  grantees 
should  have  ilexihility  to  take  advantage 
of  the  re.sources  that  they  helie\'e  are 
Ixist  suited  for  their  projects. 

C/jfiuge.s;  None. 

('.omment:  A  commenter  was 
concerned  that  the  Background  iiec[\on 
of  the  notice  of  proposed  priorities 
provided  conflicting  information  about 
the  amount  of  .seed  money  that  grantees 
will  make  available  from  UEAR  IJF 
funds  forUEAR  UF  students. 

Discussion:  We  agnx;  with  this 
commenter  that  the  Background  section 
of  the  NFF  should  not  have  referred  to 
an  ajiproximate  amount  of  seixl  money. 

(ihanges:  This  notice  of  final  priorities 
clarifies  that  the  amount  of  .seed  money 
for  a  UEAR  UF-funded  account  for  each 
|)articipating  UEAR  UF  student  is  $200. 
The  seed  amount  is  .set  out  in  Frioritv 
2,  Section  1.  jiaragraph  (h)(1). 


Coinincnt:  A  commenter  suggested 
that  the  Dispart ment  consider 
e.stahlishing  basic  design 
reijuirement.s — for  both  jirogram 
management  and  evaluation  purpose.s — 
for  data  and  account  management  as 
most  grantees  will  not  have  experience 
in  the  administration  ofthe.se  kinds  of 
college  savings  accounts,  'i’he 
commenter  al.so  suggested  that  we 
provide  grantees  with  data  collection 
software  and  training  on  how  to  use  it. 
Other  commenters  noted  that  it  will  he 
critical  for  grantees  to  receive  guidance, 
technical  assistance,  and  access  to 
experts  on  estahli.shing  and  maintaining 
these  savings  accounts,  and  on  the 
resjionsihilities  of  trustees  and 
cu.stoilians. 

Another  commenter  stated  that  the 
Department  should  he  prejiared  to  assi.st 
grantees  in  negotiating  account  features 
and  contract  terms  with  financial 
institution  jiartners,  and  may  even  need 
to  solicit  financial  in.stitution  jiartners 
for  grantees. 

Another  commenter  stated  that  based 
on  its  experience  with  schools,  local 
governments,  and  others  in  the  design 
and  develojiment  of  college  .savings 
accounts,  grantees  will  likely  need 
significant  technical  support  from  the 
De|)artment  in  various  areas  of  their 
projects,  ])articularly  in  the  selection  of 
savings  accounts,  program  dijsign,  and 
])rogram  administration. 

Finally,  noting  that  the  Department 
had  ])roposed  that  money  families 
dejiosit  into  students’  college  .savings 
accounts  would  not  count  against  their 
children  for  inii'iioses  of  determining 
eligibility  for  Federal  student  financial 
a.ssistance,  one  commenter 
recommended  that  we  likewi.se  ensure 
that  the.se  savings  he  excluded  from 
other  means-tested  Federal  programs, 
such  as  Medicaid  and  Temjiorary  Aid  to 
Needy  Families.  The  commenter  stated 
that  if  both  the  Federal-funds  account 
and  the  student’s  account  are  held  in 
trust,  the  fact  that  the  family  does  not 
have  direct  ownershij)  of  either  should 
resolve  the  issue,  hut  the  commenter 
also  noted  that  any  hint  of  worry  about 
this  issue  might  create  a  chilling  effect 
on  deposit  activity.  The  commenter 
recommended  that  the  De])artment 
])rovide  guidance  to  account 
administrators  on  how  to  address  this 
issue  of  as.set  test  at  the  Federal,  .State, 
and  local  levels  and  how  to 
communicate  the  an.swers  to  students 
and  families. 

Discussion.The  Department  agrees 
that  extensive  and  ongoing  technical 
assistance  on  imjiortant  aspects  of 
project  implementation  is  crucial  to 
heljiing  grantees  estahlish  and  manage 
savings  accounts,  and  that  this  kind  of 


sujiport  is  jiarticidarly  important  for 
tho.se  with  no  experience  in  this  area. 

'I’o  address  these  concerns,  the 
Department  plans  to  provide 
])resentations  and  other  technical 
assistance  on  important  aspects  of 
])roject  imiilementation  at  national 
UEAR  UF  conferences.  The.se  activities 
would  include  general  considerations 
that  should  he  taken  into  account  when 
implementing  the.se  types  of  savings 
accounts.  3'he  Dejiartment  is  also 
working  with  the  Treasury  Department, 
the  National  Credit  Union 
Admini.stration  (NCUA).  and  the 
Federal  D(;|)osit  Insurance  Corporation 
(FDIC)  to  develop  materials  that  will 
give  applicants  key  information  ahout 
implementing  college  savings  accounts, 
including  tax  and  as.set  test 
im])lications,  such  as  those  jiertaining  to 
Medicaid  and  Temporary  Aid  to  Needy 
Families.  However,  grantees  would 
tailor  account  characteristics  to  best 
meet  their  needs  and  the  needs  of  their 
CEAR  I  IF  students,  and  would  select 
their  own  financial  jiartners,  provided 
the  reijuirements  of  Friority  2  are  met. 

The  Diipartment  would  not  ])artic:ipate 
in  grantee  (or  apjilicant)  discussions 
with  financial  institutions  that  would 
(or  might)  implement  these  savings 
accounts.  With  regard  to  the  comment 
that  the  De])artment  jirovide  data 
collection  software  and  training  in  its 
use,  the  Department  may  not  endorse 
anv  sjiecific  data-collection  software 
])rograms.  Crantees  should  u.se  their 
professional  judgment  in  selecting 
a])pro])riate  .software  that  meets  their 
needs  and  the  needs  of  the  financial 
institutions  with  which  they  would 
partner.  Crant  funds  may  he  used  to 
purchase  software  and  any  needed 
training  in  its  u.se  for  the  purpo.se  of 
providing  and  tracking  demonstration 
project  services  and  outcomes. 

Changes:  None. 

Comment:  One  commenter  wanted 
clarity  on  whether  grantees  may  use 
grant  funds  for  costs  of  jjrogrammatic 
sujiport,  given  that  certain  sujiportive 
project  activities,  such  as  outreach  and 
account  administration,  are  labor 
intensive  and  jiarticularly  necessary  at 
the  local  level. 

Discussion:  The  Dejiartment 
under.stands  that  college  savings 
account  jnograms  can  he  labor  intensive 
and  reijnire  a  significant  investment  in 
outreach  and  administration  to  he 
successful.  In  the  jnojio.sed  budgets  they 
include  in  their  jnoject  aiijilications, 
ajijilicants  should  include  all  exjiected 
costs  of  imjilementing  the  jnojiosed 
jnojects,  including  jirovision  of 
jiayment  to  the  account  administrator, 
the  account  trn.stee,  and  costs  for 
managing  and  administering  the  jn  oject 
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over  the  course  of  the  project  period 
(and  later  if  th(!  grantee  expects  the 
account  administrator  to  l)e  conducting 
activities  after  the  end  of  the  ])ro)ect 
])eriod). 

C/ionge.s';  None. 

(Joiuiuanl:  One  connnenter 
recommended  that  demonstration 
projects  partner  witli  local 
organizations,  such  as  pnl)lic 
broadcasting  stations,  to  create  high- 
(|nality  digital  contcmt  and  s(;rvic(!s  on 
financial  literacy. 

Another  connnenter  said  that  the 
success  of  State  GEAR  IIP  grantees  will 
nujuire  .strong  partnerships  with  local 
governments  and  school  di.stricts. 

One  commenter  recommended  that 
the  applications  from  State  grantees 
include  plans  for  local  })artnerships. 
This  commenter  noted  that  local 
partnerships  can  also  helj)  to  tie  this 
.savings  demon.stration  jiroject  to  other 
connnnnitv-hased  ])rograms.  such  as 
fre(!  tax  j)re])aration,  financial  education 
resources,  and  help  with  the  process  of 
preparing  a  student’s  FAFSA 
application. 

discussion:  The  D(ipartment  is 
currently  working  with  the  Treasury 
Diipartment,  the  NGIIA,  the  FDIG.  and 
other  Federal  and  non-Federal  partners 
to  identify  other  o])portnnitie.s  to 
provide  grantees  with  technical 
assistance  around  financial  literacy. 
Further,  while  we  agree  that  grantees 
partnering  with  local  organizations  to 
create  high-cinality  digital  content  can 
Im;  very  important  for  helping  students 
and  their  families  hetter  understand 


re(]uiring  such  a  partnership  is 
nec(;s.sarv.  Grantees  will  he  working 
with  local  educational  agencies  that 
already  are  im])lementing  GEAR  UP 
jji'ojects,  and  tho.se  GEAR  UP  grantees 
already  engage  in  community 
])artnership.s  that  are  key  to  the 
successful  implementation  of  a  GEAR 
UP  jjroject.  We  are  confident  that  if  a 
State  GEAR  UP  grantee  believes  that  a 
local  partnershi])  to  develoj)  digital 
materials  would  contribute  to  the 
success  of  this  demonstration  project,  it 
will  include  this  activity  in  its 
a])])lication.  However,  becan.se  we 
Ixdieve  that  apjjlicants  should  design 
their  applications  using  their  he.st 
judgment  of  how  best  to  achieve  the 
goal  of  having  the  largest  nnmher  of 
families  of  GEAR  UP  students  make 
r(!gnlar  deposits  in  their  children's 
college  .savings  accounts,  we  do  not 
hcdieve  that  recpiiring  all  grantees  to 
partner  with  local  organizations  that  can 
liel])  to  create  high-(juality  digital 
content  is  either  nece.ssary  or  desirable. 

Changes:  None. 


(ionimcnt:  One  commenter 
recommended  the  De])artment  take 
.sj)ecific  actions  to  promote  financial 
literacy,  such  as  ])roviding  support  to 
grantees  to  identify  and  select  quality 
financial  education  curricida. 

niscussion:'l'\n)  De])artment  will  offer 
ongoing  trainings  to  grantetis  that  will 
include  group  format  trainings  (at 
annual  GEAR  UP  conferences  or  via 
Webinar)  and  one-on-one  advising,  as 
muuled.  The  Department  is  also  holding 
discussions  with  Fcuhiral  and  non- 
Federal  partners  to  identify  other 
o])portunitie.s  to  jirovide  support  for 
grantees.  This  includes  developing 
materials  that  will  give  applicants  key 
information  about  implementing  college 
savings  accounts.  The  Department  will 
also  monitor  financial  educ:ation 
delivery  ov(!r  time  to  ensure  (pialitv. 

(ihunges:  None. 

Funding  Eligibility 

Comment:  A  numher  of  commenters 
recommended  that  the  Dejjartment 
expand  (digihility  so  that  the 
demonstration  project  may  benefit 
ju  iority  .students  .served  in  a  State  GEAR 
UP  i)roject  as  well  as  students  who  are 
in  a  cohort. 

One  commenter  noted  that  by  limiting 
eligibility  to  State  GEAR  UP  grantees 
that  u.se  the  cohort  approach,  the 
De])artment  is  making  ineligible  many 
valuable,  experienced,  and  interested 
stakeholders,  including  existing  GEAR 
UP  grantees,  and  it  is  limiting  its  ability 
to  identify  crucial  harriers  to 
implementation  on  a  broader  .scale. 

A  second  commenter  did  not  (piestion 
our  propo.sal  that  eligibility  not  extend 
to  .schools  in  which  members  of  a  GEAR 
UP  cohort  ahead V  are  the  beneficiaries 
of  a  matched  college  .savings  account 
program.  Rather,  it  urged  the 
Dej)artment  to  permit  .schools  to  he 
eligible  ifthe.se  college  savings  accounts 
were  only  made  available  in  tho.se 
schools  to  GEAR  UP  priority  students 
who  would  not  ])articipate  in  this 
demonstration  j)roj(!Ct.  The  commenter 
stated  that  one  State  would  soon  be 
implementing  this  kind  of  hybrid 
jjrogram  and  did  not  believe  ineligible 
students  under  the  State’s  program 
should  also  he  ineligible  under  this 
demon.stration  ])rogram. 

Another  commenter  recommended 
that  eligibility  he  expanded  to  include 
both  partnership  and  State  GEAR  UP 
grantees  that  meet  all  r(!(|uirem(!nt.s  of 
this  competition. 

discussion:  We  aj)|)reciate  the  broad 
interest  in  the  project.  While  tin; 
De])artment  agrees  that  both  State  and 
partnership  grantees  using  the  priority 
model  for  determining  student 
eligibility  are  engaging  in  im])ortant  and 


high-(jnality  work,  we  have  limited  the 
pool  of  eligible  grantees  to  State  GEAR 
UP  grantees  that  determine  eligibility 
using  the  cohort  a))i)roach  for  two 
reasons. 

First,  permitting  students  who  are 
selected  for  the  regular  GEAR  UP  ])roj(!Ct 
on  the  basis  of  priority  to  participate  in 
this  college  savings  account 
(hmionstration  is  incompatible  with  the 
project’s  re.search  design.  In  order  to 
ensure  that  the  potential  effects  of 
.savings  accounts  are  pro])erly  evaluated, 
grantees  will  need  to  serve  entire 
cohorts  (i.e.,  grades)  of  students  in  at 
least  six  GEAR  UP  high  schools  that  (1) 
can  be  randomly  assigned,  and  (2)  have 
a  sufficient  numher  of  GEAR  UP 
participants  in  a  ninth  grade  cohort 
whose  progress  and  outcomes  can  he 
tracked  over  the  grant  period.  We  think 
that  being  able  to  evaluate  the  effects  of 
.savings  accounts  provided  to  all 
students  in  a  cohort  is  important, 
because  serving  all  students  may  cn!ate 
peer  effects  that  indicate  the  im})orlance 
of  providing  such  accounts  to  everv 
stiukmt,  as  o])j)osed  to  a  few  individuals 
in  a  given  school.  Such  a  structure, 
however,  necessitates  that  entire  grades 
participate  in  the  GEAR  UP  program, 
which  is  the  case  for  a  State  grant  that 
selects  students  using  the  cohort 
apj)roach  hnt  not  for  grants  that  select 
.students  using  the  prioritv  apj)roach. 

Second,  with  nigard  to  the  comment 
that  we  (ixtend  eligibility  to  apply  for  a 
grant  under  this  demon.stration  project 
to  GEAR  UP  partnership  grantees  that 
select  students  using  the  cohort 
a})proach,  we  first  not(!  that  under 
.section  4()4D(a)  and  (h)  of  the  llEA, 
GEAR  UP  funds  may  be  used  for 
.scholarships  and  other  financial 
assistance  for  participating  students 
onlv  as  ])rovided  in  .section  4()4E  of  the 
HEA;  therefore  the  u.se  of  GEAR  UP 
funds  for  college  savings  accounts  is 
permi.ssihle  only  as  a  supplement  to  the 
GEAR  UP  funds  that  a  grantee  is  already 
reserving  for  financial  assistance  under 
section  4()4E  in  its  regnlar  GEAR  UP 
project.  Few  GEAR  UP  j)artner.ship 
grantees  reserve  GEAR  UP  funds  in  their 
regular  projects  under  re(|uirements  in 
.section  4()4E.  Furthermore,  we  believe 
State  GEAR  UP  grantees,  unlike  the  few 
partnershij)  grantees  that  reserve  GEAR 
UP  funds  for  financial  assistance  umUir 
.section  4()4E,  have  the  needed  capacity 
and  infra.structure  in  place  to  manage 
this  demon.stration  project. 

Changes:  None. 

Comment:  One  commenter 
recommended  maintaining  the  cohort 
approach,  believing  that  "universality” 
is  critical  to  creating  a  colleg(!-going 
cnlture.  This  commenter  akso  expressed 
concern  about  precluding  States  and 


financial  literacv,  we  do  not  believe  that 
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inunicipalitios  with  strong  knowledge 
and  experience  in  establishing  stiuhnit 
accounts  from  applying  and 
mcoin mended  that  the  D(!|)artment 
extend  eligibility  to  States  that  are  not 
now  current  (diiAR  III’  grantees  and  to 
(JKAR  DR  jjartnership  grantees  with 
strong  munici|)al  partners. 

Discussion:  While  the  Dcijjartmcmt 
ai)|)reciates  that  a  nnmher  of  States  and 
municipalities  have  been  conducting 
.some  innovative  and  promising 
experiments  on  college  savings,  the 
D(!partment  ikhmIs  to  limit  this 
competition  to  existing  (jEAR  UR 
grant(;es.  Under  section  4()4(:(a)  of  the 
UEA.  the  Department  may  provide 
DEAR  UR  funds  only  to  applicants  that 
submit  an  application  to  conduct  the 
full  panoply  of  (^EAR  UR  activities 
retiuired  by  law,  and  the  Department 
does  not  have  jirogram  funding 
available  to  .snpj)ort  new  GEAR  Ul’ 
grantees  that  would  conduct  all  of  these 
program  activities  and  also  im])lement 
this  demonstration  project. 

In  addition,  an  important  part  of 
evaluating  the  effectivene.ss  of  college 
savings  accounts  is  to  do  so  in  the 
cont(;xt  of  wraparound  service.s — that  is. 
.sup])orts  that  combine  academic 
activities  like  providing  tutoring  or 
(aicouragement  to  enroll  in  challenging 
cour.sework  with  mentoring, 
information  on  student  financial  aid. 
building  family  (mgagement.  and  other 
helj)  that  is  not  explicitly  academic  in 
nature.  Bv  providing  grants  to  exi.sting 
jnograms  that  have  been  oj)(!rating  for  at 
least  a  year  or  two.  we  are  ensuring  that 
demonstration  project  grantees  have  had 
the  time  needed  to  put  those 
wraparound  services  into  place  in  a  way 
that  new  grantees  could  not. 

Finally,  we  are  not  extending 
(iligihility  to  local  CiEAR  Ul’  j)rojects 
with  strong  municipal  partners  for  the 
reasons  exi)re.ssed  in  resjionse  to  the 
j)rior  comment. 

(ihanocs:  None;. 

Conuucut:  One  commenter  recpiested 
that  we  clarify  whether  the 
demonstration  project  is  open  to  all 
students  in  a  cohort  or  onlv  to  tho.se 
who  are  low-income  and,  if  the  latter, 
how  income  nHiuirements  would  he  .set. 

I^iscussion:  Tne  (hmionstration 
project  is  open  to  any  students  in  a 
GEAR  UR  cohort  beginning  in  ninth 
grade,  so  long  as  they  attend  a  school 
that  has  been  randomly  selected  to 
receive  seed  and  match  funding  for  the 
college  savings  accounts.  I'here  are  no 
additional  tests  for  income  or  ])overtv 
iMWond  those  in  section  404B(d)  of  the 
UEA  that  apply  to  the  schools  in  which 
the  cohorts  of  .students  are  enrolled  and 
in  which  State  CiEAR  UR  grantees  are 
already  j)roviding  (iEAR  UR  .services. 


(ihanges:  None. 

(iomment:  Several  commenters 
recpiested  that  the  Dei)artm(!nt  expaiul 
grantee  eligihilitv  under  Rrioritv  1  to 
allow  FY  2012  GEAR  UR  State  grantees 
with  ninth  graders  in  the  fall  of  the 
2014-2()1.5  .school  year  to  j)artici|)ate  in 
the  demonstration  project.  The.se 
commenters  stated  that  the 
De|)artment’s  ])ropo.sal  unnece.ssarily 
limits  the  pool  of  ])otential  State  (iEAR 
UR  grantees  eligible  to  partici])ale  in 
this  project. 

Discussion:  We  agnu;  with  thest; 
comments.  Under  Rroposed  Rrioritv  1, 
GEAR  UR  .State  grantees  that  received  a 
new  award  in  FY  2012  and  that  select 
students  on  the  basis  of  the  cohort 
ai)proach  would  not  have  been  eligible 
to  receive  funding  under  this 
demon.stration  project  because  their 
students  would  predominantly  he  in  the 
eighth  grade  during  the  2013-2014 
academic  year.  However,  we  think  it  is 
apj)roj)riate  to  revise  Rrioritv  1  to  permit 
GEAR  UR  .State  grantees  that  received 
new  awards  in  2012  and  that  are  using 
the  cohort  approach  to  apply  for 
funding  under  this  demonstration 
])roject.  Doing  .so  will  hel])  to  (insure 
that  more  .State  (iEAR  UR  grantcuis  are 
able  to  participate  without  undermining 
the  evaluation  of  the  demonstration 
j)roj(!ct. 

(Jhanges:  Eligibility  has  been 
ex])anded  to  include  2012  (iEAR  Ul’ 
.State  grant(!(is  that  select  |)articipating 
students  using  the  cohort  ai)|)roach  and 
that  provide  (iEAR  UR  servitxis  to  ninth 
graders  in  the  fall  of  the  2014-2t)1.5 
school  y(!ar. 

Conuueni:  .Several  commentcirs 
nupiesttid  that  the  D(i|)artment  revise 
I’riority  1  to  lower  the  minimum  cla.ss 
size  of  particij)ating  schools  from  the 
proposed  30  stiuhiiits  in  order  to  avoid 
liias  again.st  applicants  serving  rural 
schools. 

Discussion:  Tbn  Dcipartment  had 
initially  proj)o.sed  a  class  size  of  30  to 
ensure  that  .serviccis  are  provided  in  a 
co.st-eff(}ctive  manner  and  to  provide  a 
sufficient  cushion  so  that  even  if  .some 
students  and  their  families  cho.se  not  to 
agree!  to  jiarticipate  in  the  surveys 
neeehid  for  the  project  evaluation,  the 
evaluation  would  still  have  a 
sidficieiutly  large  sample  of  students  and 
families,  l  lowever,  we  agnu!  with  the.se 
comments  that  the  |)ropo.sed  minimnm 
cla.ss  size  of  30  students  may  have  h(!en 
nniKiccis.sarily  high  and  would  hav(! 
made  it  difficult  for  many  rural  .schools 
to  j)artici])ate  even  if  their  .State  is 
among  the  successful  applicants. 
Hi.storical  data  from  .State  grantcHis 
indicate  that  high  schools  served  by 
GEAR  Ul’  using  the  cohort  approach 
have  an  average  of  far  more  than  30 


participants  in  the  ninth  grade  cohorts. 
Using  the  lower  number  alleviatiis  any 
])otential  rural  bias  hut  still  ensures  a 
sufficient  nnmh(!r  of  GEAR  UR  students 
in  each  ])articipating  .school  both  to 
(iiiahle  cost-efficient  administration  of 
the  demonstration  activities  and  to 
sustain  the  integrity  of  the  evaluation 
d(!sign. 

(ilumgcs:  We  have  rcivised  ])aragra])h 
(a)  in  .S(!cti()n  I  of  Rrioritv  1  to  state  tliat 
wh(!n  the  apj)licant  begins  ])roviding 
college  savings  accounts  to  its  GEAR  UR 
ninth  grade  students,  each  of  the 
ap|)licant’.s  ])artici])ating  schools  must 
serve  a  cohort  of  a  minimum  of  30  ninth 
grad(!r.s. 

(ionnncnI.Onv,  commenter  noted  the 
possibility  that  limiting  applications  to 
])rojects  that  select  eligible  GEAR  UR 
students  using  the  cohort  approach 
could  lead  to  overrepresentation  of 
a])i)lications  from  certain  gecjgraphic 
parts  of  the  country.  The  commenter 
suggested  that  the  Department  consider 
having  ai)plicants  identify  their 
jjropo.sed  projects  as  urban,  rural,  or 
snhurhan,  and  in  the  selection  process 
give  ])refen!nce  to  a])plicant.s  whose 
projects  would  serve  urban  and  rural 
.schools. 

Discussion:  The  De|)artment  agrecis 
that  the  demon.stration  ])roject  should 
not  unneces.sarily  disadvantage  ])roject.s 
based  n])on  the  geographic  location  of 
their  schools,  ])articularly  those  serving 
.schools  in  rural  areas,  'fhat  is  why  we 
are  revising  paragrajih  (a)  in  .Section  I  of 
Rrioritv  1  to  .s])(!cifv  that  the  a])])licant’s 
high  .schools  must  each  serve  a 
minimum  ninth  grade  class-size  of  3t) 
GEAR  UR  ])artici])ants.  Hi.storical  data 
from  .State  GEAR  UR  grantcuis  indicate 
that  high  schools  using  the  cohort 
a])proach  have  an  average  of  far  more! 
than  30  partici])ants  in  the  ninth  grade 
cohorts.  'I'herefore,  we  believe  that 
reducing  the  minimum  number  of 
])articii)ants  to  30  will  he  suffici(!nt  to 
address  any  concerns  about  geograjjhic 
distribution  and  that  no  other  actions 
are  re(juir(!d.  3’he  Dej)artment  hcilieves 
that  urban  schools  do  not  need  sjxicial 
jjriority.  As  apj)licants  for  grants  under 
this  demonstration  project  are  .State 
CiEAR  UR  grant(!(!.s,  the  size  of  schools 
that  a  State  identifies  for  inclusion  in 
the  propostul  project  should  have  no 
imj)acl  on  the  (jiialitv  of  the 
applications.  Hence  reducing  the 
nKpiired  size  of  the  ninth  grade  cohort 
to  30  will  not  iKigatively  impact  larger 
nrhan  .schools.  Moreover,  the.se  urban 
schools  already  make  nj)  a  large  ])ortion 
of  existing  (iEAR  UR  ])roj(!cts.  Finally, 
the  Department  has  found  no  correlation 
hetw(!(!n  a  .State  (iEAR  UR  grantee’s 
geographic  location  and  its  choice  to 
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administer  a  cohort-  or  priority-l)ased 
approach. 

Ch(tn<’(is:  We  have  nn'ised  paragraph 
(a)  of  Priority  1  to  state  tliat  tlie  schools 
that  an  applicant  would  serve;  must  liave 
at  least  30  CKAR  III’  ])articipant.s  who 
will  he  in  ninth  grade  during  the  2013- 
2014  or  2014-2015  academic  year 
(depending  on  wh(;ther  thev  rec(;ived 
their  new  GEAR  UP  award  in  EY  2011 
or  FY  2012). 

(k)ninwiit:  One  commenter 
recommended  that  the  IDepartment 
ex])and  eligihility  to  include  a  GEAR  UR 
State  grantee  initially  funded  in  2008, 
asserting  that  its  State  has  had 
significant  experience  with  college 
.savings  accounts  since  2003  and  has  the 
Nation’s  highest  ])ro])ortion  of 
disadvantaged  .students. 

Another  commenter  recommended 
that  the  Department  begin  e.stahlishing 
the  savings  accounts  and  availahilitv  of 
match  well  before  ninth  grade  for  needy 
stud(;nts  whose  jiarents  an;  not  college 
educated,  given  that  these  students 
would  benefit  from  starting  to  save 
(;arlier  in  life. 

Discussion:  'I'he  Gollege  Savings 
Accounts  Re.s(;arch  Demonstration 
Project  is  designed  to  study  whether  a 
combination  of  supported  personal 
savings  accounts  and  assotaated 
financial  incentives  and  counseling 
j)rovided  during  (jEAR  UP  students’ 
high  school  years  will  have  a  jjositive 
effect  on  a  variety  of  measures  of  college 
readine.ss,  financial  well-being,  high 
school  graduation,  and  college 
enrollment.  GEAR  UP  students 
|)articipating  in  a  State  grant  funded  in 
2008  would  be  in  the  twelfth  grade  at 
the  start  of  the  research  study. 

Therefore,  if  we  extended  eligibility  to 
include  a  GEAR  UP  State  grantee 
initially  funded  in  2008.  not  only  would 
GEAR  IIP  funds  provide  these  .students 
with  a  v(;ry  sinali  amount  of  funding  to 
he  used  for  college  expenses,  hut  the 
research  puri)ose  of  the  demonstration 
project  would  not  he  realized. 

VVith  respect  to  starting  the 
demonstration  ])roject  with  students  not 
yet  in  ninth  grade,  the  Dej)artment 
r(;cognizes  that  there  may  he  some 
benefits  to  exploring  the  effectiveness  of 
.starting  college  savings  earlier  than 
ninth  grade.  However,  om;  of  the  goals 
of  the  demonstration  project  is  to  look 
at  the  effects  of  college  saving  for  a 
multiyear  period  while  stud(;nt.s  an;  in 
high  school.  By  starting  with  students  in 
ninth  graile  cohorts,  the  Department  can 
ensure  that  all  students  receiving 
college  savings  accounts  will  he 
attending  high  .schools  where  they  can 
receive  the  wraparound  GEAR  UP 
services  that  we  think  may  be  important 
for  success  in  ])re])aring  them  for,  and 


])romoting  their  enrollment  in,  college. 
By  contrast,  starting  the  demon.stration 
ju'ojects  when  students  are  in  an  earlier 
grade  could  result  in  soim;  .stn(h;nts 
r(;ceiving  valuable  .s(;rvice.s  while;  in 
middle  school  but  then  moving  to  high 
schools  where  they  may  not  rec(;ive 
wraparound  GEAR  UP  supports  or  tin; 
recjuired  financial  counseling  for  the 
savings  accounts.  Moreover,  in  view  of 
limitations  on  the  amount  of  GEAR  UP 
funds  the  Department  has  availahh;  to 
support  this  demonstration  project,  and 
our  interest  in  r(;c(;iving  robust 
evaluation  results  earlier  rather  than 
later,  we  believe  that  beginning  this 
demonstration  project  while  students 
are  in  middle  school  would  .seriously 
undermine  project  results. 

(ihanges:  None. 

(ionunent:  One  commenter 
re{:onnnended  that  any  State-h;vel 
jjroject  demonstrate  ch;ar  and  strong 
support  of  State  politic:al  leadershij), 
including  the  Governor.  State  tr(;asurer. 
and  .school  district  leadershi]).  The 
commenter  stat(;d  that  the 
demon.stration  proj(;ct.s  would  likely 
n(;(;d  coop(;ration  among  these  offices 
for  permissions  and  other  data.  The 
commenter  further  noted  that  State 
lead{;rshii)  would  he  particularly 
im])ortant  if  grantees  u.sed  hanks  or 
credit  unions  rather  than  525)  college 
.savings  plans  because  individual  hanks 
and  credit  unions  have  their  own 
account  .structures,  unlike  525)  j)lau.s. 

Discussion :T\n'.  D(;partment  notes 
that,  consistent  with  our  proposal. 
])aragraph  (c)  in  Section  II  of  Priority  2 
re(|uire.s  a  letter  of  support  from  the 
EEAs  that  would  participate  in  the 
project.  The  Departm(;nt  agrees  that  a 
ihroad  demon.stration  of  support  for  the 
j)roject  is  important  to  helj)  ensure  its 
success.  However,  we  think 
demonstrations  of  sujjport  are  most 
im])ortant  from  the  districts  and  .schools 
that  partieijjate.  They  will  have  to  work 
with  grantees  to  give  students 
wrajxiround  services,  provide  financial 
literacy  information,  and  helj)  ensure 
that  the  account  admini.strator  and 
trustee  have  the  data  they  need  for 
deposits,  withdrawals,  and  distribution 
of  GEAR  UP  funds.  By  contrast,  while 
we  think  that  having  the  endorsements 
of  a  State’s  ])olitical  h;ad(;r,shi])  conld  he 
helpful,  jirojects  can  likely  .succ(;ed 
without  the.se  endorsements,  and 
requiring  them  would  add  additional, 
and  we  think  unneces.sary,  burden  to 
the  aj)plication  proce.ss. 

(ihnngcs:  None. 

Comment:  One  commenter  strongly 
recommended  that  students  who  enroll 
in  GEAR  UP  schools  in  a  grade  whose 
cohort  is  served  by  a  GEAR  UP  grant 
after  the  beginning  of  the  demonstration 


jn’oject  he  allowed  to  partici])ate  and  he 
given  acce.ss  to  .seeded  .savings  accounts. 
The  commenter  stated  that  while 
researchers  could  track  these  students 
.separately,  the  grantee  should  maintain 
a  grade- level  cohort. 

Discussion:  In  order  to  properlv 
evaluate  the  effectiveness  of  tin; 
demon.stration  project,  we  need  to  .start 
with  a  cohort  of  students  in  the  ninth 
grade  and  then  follow  them  throughout 
high  .school.  Adding  students  who  join 
the  cohort  after  ninth  grade  would  add 
costs  to  the  j)roject.  And  while  the 
evaluation  coidd  separately  track  these 
.students  (with  presumahly  smaller 
amounts  of  deposits  in  student 
accounts),  doing  so  will  add  complexity 
to  the  (;valnation.  Therefore,  we  are  not 
changing  Priority  2  to  require  that 
grantees  include  in  this  project  students 
who  enter  a  participating  school  and 
join  the  cohort  of  GEAR  IIP  students 
after  tin;  ninth  grach;. 

That  said,  we  understand  that 
j)rohihiting  these  students  from 
receiving  services  and  .savings  accounts 
])rovided  through  this  project  could  he 
difficult  to  explain  and  could  create 
very  undesirable  tensions  in  the  school 
communities.  For  this  r(;ason.  we 
believe;  that  grantees  should,  if  thev 
desire,  he  able  to  (;.stal)li,sh  accounts  for 
.students  who  join  the  grantees’  ninth 
grade;  e:ohe)rt  by  enreelling  after  ninth 
graele;  in  high  .se:hoe)l.s  in  whie:h  e;e)he)rt 
me;mhe;r.s  have;  alreaely  re;e:e;ive;el 
ae:e;e)unts.  He)we;ve;r,  if  a  gnmte;e;  e:he)e).se;s 
te)  prewiele  .savings  ae;e:e)unt.s  te;  these; 
new  members  eef  the;  e:e)he)rt,  it  must 
e;n.sure;  that  it  has  sidfienent  GEAR  UP 
prejgram  funels  to  fir.st  proviele;  matediing 
elepe)sits  fe)r  stuelents  it  is  re;eiiure;el  to 
serve. 

Changes:  We  have;  aelele;el  a  new 
paragraph  (f)(4)  in  Se;e:tion  1  of  Prieeritv 
2  that,  at  the;  eliscretion  e)f  the;  grante;e;, 
permits  stuelents  whe;  be;e:e)me;  me;mhe;r.s 
of  the  GEAR  UP  cohort  eluring  the 
pre)je;e:t  perioel  afte;r  transferring  freem  a 
non-tre;atment  high  .sediool  into  a 
tre;atme;nt  GEAR  UP  high  sedioe;!  after 
ninth  graele  to  have;  an  :u:e:ount  with  the; 
$200  se;e;el  mone;y  and  availahilitv  of 
mate:hing  funels,  })rovieie;el  that  the 
grantee;  e;n.sure;s  that  it  has  suffieaent 
GEAR  UP  preegram  funels  te;  fir.st  preeviele; 
matching  eleposits  fe)r  stuelents  it  is 
re;e|iure;el  te;  serve. 

Comment:  Neaie. 

Discussion:  In  Pre)pe)se;el  Prioritv  1.  the; 
funeling  eligihility  e:rite;ria  we)idel  have; 
re;eiuire;el  <i  GEAR  UP  State;  grant  funeleel 
in  FY  2011  e)r  EY  2012  te;  suj)])e)rt 
ae:tivitie;.s  in  “multiple”  high  .sche)e)l.s. 
Through  internal  Department 
eleliheration,  we;  e;one;lueleel  that  the; 
term  “midtiple”  was  too  vague;  anel  that 
the;  better  a])])re)ae:h  is  te;  s])e;e;ify  a 
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precise  minimum  number.  We  cho.se  to 
use  six  schools  as  the  threshold  hecau.se 
it  n!i)reseuts  the  minimum  uumher  of 
|)articipatiug  schools  in  each  SFA  that 
will  make  the  j)roject  cost-effective  to 
implement  and  evaluate. 

f//muge.s':  We  have  revised  paragra])h 
(a)  of  PriorUy  1:  Funding  Eligibility  to 
provide  that  an  applicant  must 
implement  a  (iFAR  UP  project  in  "at 
least  six  high  schools"  rather  than 
simjjly  “midtiple  high  .schools." 

(dominant:  None. 

Discussion:  Proposcul  Priority  1  states 
that  an  aj)plicant  must  have  received  a 
('iFAR  UP  project  grant  that  supports 
activities  in  “at  least  six  high  .schools." 
hut  does  not  define  "high  .school"  or 
what  grade  span  would  he  considenul 
“high  school."  Through  internal 
l)e])artment  deliberation,  we  concluded 
that  it  is  necessary  to  clarify  that,  for  the 
pnrpo.ses  of  these  priorities,  a  "high 
school”  must  he  a  .school  that  serves 
students  in  grades  9-12.  This 
clarification  is  needed  first  to  ensure 
that  grantees  will  he  able  to  provide 
partici])ating  students  with  (iFAR  UP 
services  for  the  entirety  of  the  ])roject. 

In  addition.  ])articipating  stiulents  in 
high  .schools  that  serve  grades  t)-12  will 
hi!  able  to  receive  the  reipiired  financial 
counseling  for  four  years  in  conjunction 
with  their  savings  accounts.  By  serving 
students  in  the  ninth  grade  who  then 
may  transfer  to  a  non-fiEAR  UP  high 
school  for  grades  10-12.  manv  ofthe.se 
counseling  hiiuefits  would  he  lo.st. 

Chungc:  We  have  riivised  j)aragraj)h 
(a)  of  Priority  I:  Funding  Fligihilitv  to 
provide  a  note  clarifying  that  for  the 
jinrpo.ses  of  this  notice  of  final 
priorities,  a  high  school  must  he  a 
.school  that  serves  students  in  grades  9- 
12. 

Savings  Account  Matching 
Uontrihutions 

Comment:  Several  commenters 
reipiested  that  the  Department  revi.se 
Priority  2  and  increase  the  j)ropo.sed 
Federal  matching  contribution  of  .$10 
j)er  month  so  as  to  provide  greater 
incentives  for  (JEAR  UP  .students  to  go 
on  to  college  and  for  families  to  save  for 
their  children’s  college  expenses. 

One  commenter  recommended  that 
between  the  $200  j)er  student  seed 
money  and  the  (iEAR  UP  matching 
fnnds.  the  total  amount  of  po.ssihle 
Federal  funds  deijosited  into  each 
account  he  a  numher  that  is  easy  for  a 
family  to  remember,  such  as  .ST.^OO  or 
.$2,000. 

Another  commenter  recommended 
that  the  Department  jjrovide  flexibility 
in  the  amount  of  Federal  matching 
fnnds  that  would  he  j)rovided  based  on 
grantee  diitermination  of  the  needed 


family  contribution.  This  conuniinter 
noted  that  having  a  variety  of  minimum 
matching  ratios  would  im])act  the 
evaluation  hut  hiilieves  that  the  size  of 
the  treatment  gronj)  should  allow  for 
such  flexibility  and  heljj  to  answer  the 
(jne.stion  of  what  lijvel  of  match 
optimizes  families'  savings 
contributions.  Another  commenter 
recommended  that  the  Department  not 
establish  a  monthly  match  based  on  a 
fixed  amount  of  family  savings  hut 
instead  focus  on  riigular  savings 
because,  according  to  the  c:ommenter, 
research  sugge.sts  this  approach  would 
he  more  effective  in  |)romoting 
accumulated  savings. 

Discussion:  Wi!  agree  with  some  of 
the.se  comments. 

Having  examined  the  level  of  GEAR 
UP  ])rogram  funding  that  we  ex])ect  to 
he  available  for  this  demonstration 
|)roject,  we  believe  that  we  can  offer 
gri!ater  financial  incentives  for  GEAR 
UP  students  or  their  families  to  .save 
money  for  postsecondarv  education 
than  the  $10  |)er  month  Fiuleral  match 
that  we  had  i)ropo.sed.  We  therefori!  are 
revising  the  ju  iority  to  specify  that 
grantees  will  he  able  to  match  up  to  .$2.'j 
per  month.  Thus,  rather  than  tlu! 
maximum  of  $120  of  (d'iAR  UP  funds 
per  year  (and  u])  to  $480  over  the 
maximum  four  years  of  .savings)  that  we 
had  ])ro|)osed.  grantees  now  will  he  able 
to  provide  each  Gl^AR  UP  student  a 
contribution  of  up  to  $300  per  year  (and 
u])  to  $1,200  over  this  four-year  period). 
I'he  increa.se  in  the  Federal  matching 
contribution  should  increase  the 
incentive  for  families  to  save  for  college 
and  result  in  higher  levels  of  family 
savings.  We  believe  that  $1,200  over 
four  years  will  also  give  students  and 
families  a  clearer  amount  of  total  seed 
and  match  funding  available.  While  we 
apjjreciate  one  commenter’s  suggestion 
that  matching  amounts  vary  ha.sed  upon 
a  determination  of  family  need,  we  do 
not  think  this  apjiroach  is  appropriate 
here.  Varying  the  match  would  increase 
complexity  for  administrators,  who 
would  have  to  develop  a  needs-analysis 
formula  and  find  ways  to  communicate 
these  differences  to  students  and 
families  clearlv.  Bevond  having  grantees 
make  available  this  fixed  amount,  the 
Department  believes  that  i)roviding 
other  options  for  families  to  receive 
further  de])osit.s  of  (JEAR  UP  funds 
beyond  tho.se  specified  in  Prioritv  2 
adds  too  much  comj)lexity  to  the 
administration  of  the  j)roject. 

Changes:  Wi!  have  riivi.sed  paragraph 
(h)(2).  of  .Section  1  oi  Priority  2:  College 
Savings  and  Financi(d  Counseling  to 
increase  the  Federal  matching 
contribution  from  np  to  $10  j)er  month 
to  uj)  to  $2.'i  j)er  month,  for  a  maximnm 


of  $300  in  Federal  matching  funds  each 
year  for  four  years. 

Comment:  One  commenter 
recommended  the  Department  lowiir  the 
match  rate  and  raise  the  Federal 
matching  contribution  cap  to  maximize 
savings  contributions.  'I’he  commenter 
.stated  that  families  would  he  more 
motivated  to  save  if  the  Department 
raised  thi!  amount  of  GEAR  UP  funds 
available  for  these  savings  accounts  hut 
lowered  the  matc:h  percentage  from  the 
.10  percent  that  we  had  proposed.  'I’he 
commenter  offered  this  ap])roach. 
stating  that  it  would  increa.se  the 
amount  of  funds  families  would  have 
available  for  college  savings  without 
greatly  increasing  the  level  of 
commitment  of  GEAR  UP  funds. 

/^y.sf;u.s’.s/o77; 'Flu!  Department  agrees 
with  one  of  the  recommendations  in  the 
comment.  'I’he  match  cap  has  been 
raised  to  $2.1  per  month  for  a  maximum 
of  $300  in  Federal  matching  fumls  each 
year  for  four  years.  'I'he  Dejiartment  is 
not  lowering  the  match  rate,  one  dollar 
of  GEAR  UP  contribution  to  the  savings 
account  for  every  dollar  of  student  or 
family  contribution,  hecau.se  we  do  not 
believe  that  lowering  the  matc:h  rate  will 
result  in  increa.sed  non-Federal  savings 
contributions. 

Ghf/nge.s; 'I'he  Federal  matching 
contrihution  cap  has  been  increased  to 
.$21  per  month. 

Comment:  One  commenter 
recommended  revising  the  propo.sed 
priorities  to  allow  grantees  the  option  of 
matching  family  deposits  in  excess  of 
the  Federal  limit,  thereby  jiroviding  an 
o])portunity  to  leverage  other  incentive 
programs,  such  as  .savings  match 
programs  through  a  .Section  129  plan. 

Discussion:  \Vhile  we  agree  that 
offering  more  matching  funds  would 
|)rovide  a  greater  incentivi!  to  save,  the 
demonstration  jjroject  is  designed  to 
determine  the  impact  of  a  fairlv  specific 
set  of  college-savings-oriented  services 
and  the  provision  of  a  set  amount  of 
Federal  funds  as  a  match  for  jjrivate 
.savings  accounts.  Grantees  actively 
seeking  to  encourage  additional  family 
(lejjosits  in  college  savings  accounts  hv 
offering  a  match  against  other  non- 
Federal  contributions  will  interfere  with 
the  ])roject  evaluation.  'I'herefore,  the 
amount  of  matching  must  he  kejit 
consistent  for  all  particijiating  GEAR  UP 
grantees. 

Changes:  None. 

Comment:  One  commenter 
recommended  that  the  Department 
provide  greater  funding  to  accounts  of 
families  with  fewer  resources.  The 
commenter  noted  that  white  this 
apjjroach  presents  unique  challenges, 
such  as  asking  for  a  child’s  Social 
.Security  number  in  order  that  the  child 
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|)arti(:ij)ates  in  the  deinonstration,  tliis 
effort  is  needcul  if  the  demonstration  is 
serious  about  policy  intlnence. 

Discussion:  I’lie  Department  does  not 
agree  with  the  commenter.  We  l)elieve 
that  existing  eligibility  nuiuinmients  of 
the  (iEAR  UP  jirogram  ensure  that  large 
mnnhers  of  participating  students  will 
1)(!  low-income  and  first-generation 
colhige  students.  Mf)reover.  c.hanging 
the  amount  of  matching  funding  ha.sed 
upon  additional  factors  will  call  into 
(inestion  the  reliability  of  the  results  of 
the  project,  add  complexity  to 
administering  the  ])rogram.  and  make  it 
harder  to  communicate  to  students  and 
families  about  the  level  of  available 
funding.  Therefore,  we  want  to  offer  a 
consistent  level  of  .seed  and  match 
funding  for  all  partici])ating  students. 
(ihungcs:  None. 

(ionimcnt:  One  commenter  asked  that 
we  clarify  whether  the  family's 
contribution  to  its  college  .savings 
account  must  he  made  monthly  in  order 
to  receive  the  full  Federal  contribution. 
Specifically,  the  commenter  asked 
whether  the  project  would  contribute 
the  full  monthly  level  of  matching 
contributions  if  the  family  had  over¬ 
matched  in  one  month  and  nnder- 
matcluul  in  another,  hot  averaged  at 
least  $25  per  month.  The  commenter 
also  asked  the  Department  to  consider 
other  savings  models,  such  as 
permitting  a  familv  to  receive  the 
maximum  amount  of  the  GEAR  UP 
contribution  to  the  federally  funded 
college  savings  account  so  long  as  it  has 
made  the  required  match  at  any  point 
over  this  period. 

I^iscussion:  A  student  or  family  that 
has  over-matched  its  account  in  one 
month  and  under-matched  in  another 
would  not  be  able  to  have  the  amount 
of  its  over-matches  c:ount  for  future 
monthly  matches,  including  any  catch¬ 
up  period  contributions.  One  of  the 
goals  of  the  demonstration  jjroject  is  to 
(mcourage  .students  and  families  to 
regularly  save  for  college.  Allowing  the 
amount  of  over-matching  in  one  month 
to  count  toward  the  matching  amount  in 
snh.secjuent  months  woidd  discourage 
regular  saving  and  make  the  i)rogram 
more  complex  and  costlv  to  administer. 

The  Dej)artment  ajjprecaates  the 
comment  that  the  match  he  available  to 
families  so  long  as  the  retinired 
contribution  is  made  at  anv  jjoint  over 
this  period.  While  we  think  that  families 
shoidd  have  some  Oexihilitv  and 
opportunities  to  make  uj)  for  lost 
contributions,  those  oi)portunities 
should  not  he  provided  indefinitely. 

That  is  why  we  are  recjuiring  grantees  to 
provide  families  a  (piarterly  catch-up 
])(!riod  of  two  weeks.  We  believe  these 
fre(]uent  catch-uj)  op])ortnnities  balance 


the  desire  to  give  families  the 
o])])ortnnity  to  make  np  for  missed 
contributions  with  a  project  goal  of 
jjroviding  regular  deadlines  that 
encourage  savings. 

Changes:  Paragraph  (p)  in  S(!ction  1  of 
Priority  2  has  been  riivised  to  clarify  that 
a  family  that  ov(!r-matches  the  Federal 
account  in  anv  month  mav  not  receive 
credit  for  the  amount  of  over-match  in 
any  future  month,  including  a  catch-np 
period,  for  pur])o.ses  of  meeting  that 
month’s  (iEAR  UP  program  matching 
contribution. 

Coinjneni:  Rather  than  offer  monthlv 
matching  contributions  of  GEAR  UP 
funds,  a  number  of  conunenters 
recommended  that  the  De])artment 
instead  add  to  accounts  when  certain 
levels  of  private  savings  are  achieved, 
provide  honusfxs  when  families  have 
added  to  accounts  for  perha])s  six 
con.secutive  months,  or.  after  making  the 
initial  de])osit  of  GEAR  UP  funds, 
j)rovide  periodic  dejjosits  of  Fiuleral 
funds  when  students  reach  jjarticular 
ages.  One  commenter  .said  that  the.se 
ap|)roaches  would  both  he  much 
sim])ler  to  implement  than  onr  pro})osal 
and  that  the  latter  option  has  proven 
sncc(!.ssiul  in  the  United  Kingdom.  The 
commenter  further  recommended  that 
rather  than  contributing  Federal  funds 
through  matching,  the  Department 
should  consider  providing  Federal 
funds  for  student  accounts  as  behavioral 
incentives  at  certain  mile.stones  for 
financial  or  educational  achievement. 
The  commenter  .stated  that  this 
approach  might  he  a  more;  effective  wav 
to  motivate  .student  behavior  and  that 
re.search  suggests  that  the  approach  also 
might  better  encourage  long-term 
savings  compared  to  matching  monthly 
deposits. 

Discussion:  While  we  apj)reciate  the 
summary  of  re.search  presented  by  the 
commenter,  the  Department  does  not 
agree  that  the  proposed  ajjproaches  are 
feasible  for  the  ])nrposes  of  this 
demon.stration  project.  We  think 
matching  .savings  account  contributions 
when  they  occur  j)rovides  immediate 
positive  feedback  to  students  and 
families  that  will  encourage  additional 
.saving.  Moreover,  w(!  think  that 
additional  benefits,  such  as  bonuses  for 
repeatedly  saving,  will  make  accounts 
more  comj)licated  and  costlv  to 
administer  and  harder  for  students  and 
families  to  understand.  As  for  i)roviding 
matches  ha.sed  n])on  student  age  or 
other  milestones,  we  think  that 
including  these  other  benefits  would 
likewi.se  make  administering  the 
accounts  more  complicated  and  make  it 
too  burdensome  for  grantees  to  manage 
them.  Therefore,  we  are  not  including 


additional  matches  for  meeting  other 
mile.stones. 

CI}ungcs:  None. 

Connnent:  One  commenter 
recommended  that  grantees  he  able  to 
raise  funds  for  savings  accounts  from 
conummity  and  philanthro])ic 
organizations,  but  it  cautioned  that  in 
this  ca.se  there  should  he  restrictions  on 
the  use  of  these  funds  for  activities  that 
are  related  to  education  or  finance,  and 
supported  by  adetpiate  documentation. 

Discussion:  Proper  evaluation  of  the 
demonstration  ])roject  requires  that 
students  .served  by  all  project  grantees 
are  subject  to  the  same  maximum 
matidling  and  seeding  amounts.  Proper 
evaluation  also  reijnires  that  grantees 
not  solicit  or  otherwise  seek  funds  from 
sources  other  than  the  student’s  family 
and  friends  to  contribute  to  the 
student’s  non-Federal  account.  Doing 
otherwi.se  could  com])romi.se  the 
demonstration  jiroject  evaluation. 

Changes:  Paragrajih  (c)  in  Section  I  of 
Priority  2  has  been  revised  to  clarify  that 
a  grantee  may  not  solicit  or  raise  monev 
from  non-Federal  sources  as  additional 
contributions  to  the  student’s  non- 
Federal  college  savings  account. 

Requirements  for  Savings  Accxnints 

Connnent:  Several  conunenters 
emphasized  that,  in  order  to  meet  the 
needs  of  their  communities,  the 
Department  should  allow  grantees 
Ilexihility  in  the  design  of  their 
programs  and  thus  not  require  all 
grantees  to  use  the  same  type  of  savings 
account. 

One  commenter  recommended  that  in 
providing  such  flexibility,  the 
Department  .should  require  that  all 
accounts  have  certain  minimum 
qualities,  suidi  as  making  the  accounts 
acce.ssihle,  safe,  and  effective,  avoiding 
excessive  fees  to  .students,  and  being 
easy  to  use.  The  commenter  akso  stated 
that  this  ajijiroach  allows  for  .some 
uniformity  while  also  providing 
variation  for  research  purposes,  and 
added  that  if  the  Department  decides  to 
require  a  single  account  type,  it  should 
not  u.se  529  savings  plans.  The 
commenter  .stated  that  desj)ite  their 
positive  features,  these  j)lans  have  more 
onerous  data  di.sclosure  reiiuirements 
than  alternative  account  models  and 
thus  would  exclude  more  students  than 
nece.ssary  from  participation. 

Another  commenter.  urging  the 
Dejiartment  to  maintain  flexibility  in  the 
ty])e  of  account  the  applicant  would 
.select,  noted  that  529  plans  general Iv 
cannot  he  accessed  by  deposits  into 
local  hank  branches  and  mav  prove 
difficidt  to  use  by  unhanked  low-income 
households  since  in-j)er.son  deposits 
would  he  verv  difficult.  The  commenter 
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noted  that  .529  accounts  often  have 
minimum  dejmsit  requirements,  often  in 
the  ,S15  to  .S25  range,  and  require 
d(!|)osits  to  l)e  made  online  or  l)v  mail: 
the  commenter  stated  that  these 
considerations  would  obstruct  the  use  of 
the.se  529  accounts  by  many  low-income 
families,  particularly  since  the 
commenter's  experience  is  that  the 
ability  to  make  small  cash  deposits  is 
very  im|)ortant  for  this  |)opulation. 

()n  the  other  hand,  a  number  of 
commenters  recommended  that  we  have 
grantees  use  existing  529  savings  plans. 
One  commenter  noted  that  these  plans 
provide  a  ready  common  infrastructure 
designed  to  support  college  savings  that 
is  not  readily  available  in  the  case  of 
hanks  or  credit  unions,  that  they  woidd 
l)(!  available  to  students  anti  jjarents 
after  the  end  of  this  demonstration 
project,  and  that  experience  in  one  State 
demonstrates  that  u.se  of  a  Section  529 
account  hv  all  participating  .stiulents  has 
made  it  possible  to  monitor  savings 
patterns  and  performance  very 
accurately.  The  commenter  also  noted 
that,  for  this  demonstration  ])roject, 
the.se  Section  52‘)  savings  plans  would 
need  to  he  llexihly  implemented,  and 
urged  the  Dcjpartment  to  clarify  that 
States  may  work  with  the  529  jjroviders 
to  craft  special  arrangements  for  account 
opening,  account-holder  information 
nupiirements.  and  acce)unt  .structure  that 
are  specific  to  the  demonstration 
project. 

Finally,  two  organizations  that  work 
with  members  to  (uihance  529  plans 
suhmitt(!d  joint  comments  that,  among 
other  things,  stated  that  the  2(K)4  studies 
referenced  in  the  NFP  with  regard  to 
income  hands  and  ty|)ical  529  ])lan 
participation  are  outdated  and  do  not 
reflect  efforts  made  in  recent  years  to 
(!xpaud  knowledge  about  and 
partici])ation  in  529  plans.  In  this 
regard,  the  commenters  provided  copies 
of  two  rej)orts  provided  to  the  United 
.States  Treasury  in  February  2010  about 
529  plans  and  efforts  of  those 
implementing  the  plans  to  broaden  tlunr 
reach. 

'I'he  commenters  also  stated  that  529 
plans  do  encourage;  .savings  by  those 
with  modest  incomes  ami  that  virtuallv 
all  of  the.se  jelans  have  recpiired 
contributions  of  as  little  as  SlO  to  .$25 
|)(;r  month;  have  a  wide  variety  of 
savings  instruments,  including  very 
conservative  ones:  and  low-fee  options. 
The  commenters  said  that  they  would 
defer  to  the  .State  applicants  al)out  the 
sj)ecifics  of  inq)lementing  the 
I)(;|)artment’s  ])roposed  study  and  the 
logistics  of  funding  of  the  GEAR  UP 
supj)lemeiitary  college  savings  accounts 
with  required  criteria  and 
characteristics,  ])articularly  privacy 


asj)ects,  hut  asked  the  Department  to 
remain  open  to  allowing  a  variety  of 
funding  vehicles  in  the  .study.  The 
comment(;rs  (;m])hasized  that  the  gr(;ater 
the  flexibility  that  is  available  for 
im])lemenlation  efforts,  the  greater  the 
chances  of  success.  The  commenters 
alsc)  said  that  the  .State  educational 
agency  (SEA)  in  each  .State  should  work 
with  tin;  .State's  529  plan  wher(;ver 
po.ssihle,  sinc(;  hv  utilizing  525)  ])lans  for 
this  puri)ose,  it  will  take  advantage  of  an 
existing  infrastructun;  that  administers 
college  savings  programs  and  in  many 
instant;es  administ(;rs  a  matching  grant 
or  other  type  of  program  for  law  and 
moderate  income  families. 

Discussion:  We  a|)preciate  these 
comments,  hut  we  believe  it  is 
important  to  provide  appropriate 
llexihility  to  grantees  to  choose  the  type 
of  savings  vehicle  that  works  hi;st  for 
them  and  that  they  believe  will  work 
best  for  participating  students  and  lh(;ir 
families.  As  we  proposed,  the 
D(;partment  is  })roviding  each  grantee 
llexihility  to  determine  which  tyjje  of 
savings  program  administration  they 
will  u.se,  provided  that  the  grant(;e 
ensures  that: 

(a)  It  has  a  ])arlnershij)  with  a 
financial  institution  that  will  jn'ovide 
GEAR  UP  .students  .starting  in  ninth 
grade  with  an  account  that  allows 
saving  in  a  federally  insured  d(;])osit 
account  that  accumulates  interest,  an 
account  com])osed  of  U..S.  (Government 
Treasury  s(;curities,  or  a  fully 
guaranteed  savings  oj)tion  within  a 
.Section  529  college  savings  plan. 
Accounts  may  also  provide  students  and 
families  with  investment  ojitions  that 
])re.sent  risks  in  exchange  for  the 
])otential  for  larger  r(;turns  hut  that  are 
in  no  wav  guaranteed. 

(h)  Federal  funds  are  maintain(;d  in  a 
single  “notional”  account  that  is  in  fact 
.s(;])arate  from  any  non-Federal  funds. 
The  amount  of  Federal  GEAR  UP  se(;d 
ami  matching  funds  and  accrued 
interest  earned  by  each  student  is 
tracked,  each  student  is  p(;rmitted  to  see 
both  tin;  Federal  funds  and  as.sociated 
interest  (;arned  as  well  as  any  non- 
Federal  funds  and  interest  earned  in  a 
single  account  statement,  and  Federal 
funds  are  invested  only  in  federally 
insured  vehich;.s  or  U..S.  Treasury 
securities. 

Even  with  these  conditions,  grantees 
will  have  many  different  types  of 
accounts  to  choo.se  from,  such  as 
501  (c)(3)  plans  and  529  |)lans. 

With  regard  to  the  comment  raising 
concerns  about  529  plans,  the 
Department  believes  that  the 
re(juirements  outlined  in  the  priority 
will  jirotect  again.st  tho.se  concerns  such 
that  plans  that  have  the  flaws  the 


commenter  identified  would  not  meet 
the  r(;(]uir(;ments  for  selection. 

.Similarly,  we  are  confident  that  th(;se 
re(iuir(;ments  do  not  preclude  grantees 
from  using  529  plans  hut  in.stead 
])rovide  grantees  with  sufficient 
fl(;xil)ility  to  choose  what  works  he.st  for 
them. 

(ilunu^cs:  Noik;. 

(ionuncnl :Ona  commenter  from  an 
association  of  financial  in.stitutions 
offered  to  h;verage  its  inemher  hank  and 
hanking  contacts  to  helj)  identify 
in.stitutions  intere.sted  in  particij)ating 
in  the  jaoject.  should  the  Department 
select  .savings  accounts  as  an  eligible 
account  type. 

Discussion:  The  Department 
apj)reciates  the  commenter’s  interest  in 
partnering  with  grantees  to  admini.ster 
accounts.  However,  the  Department 
thinks  it  is  important  that  grantees  have 
flexibility  in  selecting  the  provider  that 
is  best  for  them,  and  so  we  cannot 
recommend  a  specific  type  of  account  or 
provider.  We  do  encourage  the 
commenter  to  work  with  applicants  and 
grantees  to  determine  if  their 
parfnershi])  would  he;  a])propriate. 

allonges:  None. 

(ionunent:  One  commenter  suggested 
that  the  Department  allow  for.  and  even 
encourage,  maximum  flexibility  and 
experimentation  across  many  of  the 
dimensions  of  the  accounts  s])ecified  in 
Pro|)osed  Priority  2. 

Another  commenter  offered 
r(;comm(;ndations  about  the  wav  the 
.savings  accounts  should  he  s(;t  u]), 
suggesting  for  examj)l(;  that  (1)  the  basic 
savings  accounts  he  interest  bearing 
with  no  minimum  balance  and  no  fees, 
(2)  parents  h(;  able  to  invest  funds  in  a 
certificate  of  deposit  or  investment 
])roduct  such  as  a  mutual  fund,  (3) 
accounts  he  in  the  student’s  name  so 
that  assets  in  the  accounts  not  affect 
family  eligibility  for  Medicaid  and 
Temjjorary  Assistance  for  Needy 
Families  (TANF),  and  (4)  withdrawals 
for  unauthorized  pur]K)ses  result  in  loss 
of  (GEAR  UP  matching  funds. 

Another  commenter  stated  that  while 
llexihility  was  imjjortant,  there  are  a 
numh(;r  of  advantages  of  structuring  the 
saving  accounts  using  a  custodial  or 
trustee  model  and  holding  all  funds 
under  a  single  tax  identification 
numher.  Th(;se  advantages  include: 
act;ounls  can  be  oi)ened  automatically 
and  universally  and  without  the  need 
for  .Social  Security  numher  or  ])arental 
consent,  funds  are  protected  from  early 
or  non-{]uabfied  withdrawals,  account 
(;arnings  accrue  tax  free;  without  the 
need  of  parents  to  report  the.se  earnings, 
and  as.sets  are  not  held  in  a  family’s 
name,  thus  avoiding  as.set  tests  for 
public  benefits  eligibility. 
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Yet  another  commenter  recoininendcul 
that  the  Department  have  grantees 
.structure  their  accounts  and  projects  so 
tliat  (1 )  they  are  free  of  any  fees  on  the; 
stud(;uts  or  the  custodians,  (2)  all  funds 
are  insured  by  the  FD1(],  (3)  there  is  no 
minimum  balance  or  de])osit  amount. 

(4)  ])ar(mts  and  students  have  a  range  of 
de])osit  options,  (.5)  there  is  strong 
com])etency  in  tlu;  management  and 
exchange  of  data  between  the  projects 
and  financial  institutions,  (0)  while 
making  available  limited  withdrawals, 
families  are  provided  access  to  their 
funds  in  the  case  of  an  emergency,  and 
(7)  families  have  acce.ss  to  account 
balances  through  an  oidine  system. 

Discussion:  'I'he  Department 
acknowledges  the  recommendations 
received  on  the  structure  and 
im])lementation  of  the  savings  accounts. 
We  agree  that  allowing  grantees  to  tailor 
account  characteristics  to  their  ])referred 
circumstances  could  have  some 
benefits,  and,  as  discus.sed  previously, 
the  D(!j)artment  has  ])roj)osed  to  provide 
flexibility  in  choosing  the  type  of 
savings  acc:ount  administration  ])rogram 
provided  certain  con;  re(]uirem(;nts  are 
met.  At  the  sanu;  time,  we  need  to  limit 
flexibility  in  other  areas  such  as  the 
amount  of  seeding  or  matching  funds  to 
ensure  that  the  demonstration  ])roject  is 
evaluating  a  speidfic  set  of  college 
savings-oriented  .services.  'I’he 
responsibility  for  designing  and 
managing  these  accounts,  within  the 
specified  guidelines,  rests  with  the  State 
GEAR  UP  grantee.  Successful  apjilicants 
will  propo.se  an  implementation  plan 
that  is  most  effective  for  their  State  and 
target  |)oi)ulation. 

Chuuges:  None. 

(ioiunwnt:  A  number  of  conunenters 
recommended  the  elimination  of  the 
recjuirement  that  savings  account 
administrators  establish  and  maintain 
parallel  accounts  for  each  student,  one 
for  GEAR  UP  funds  and  the  other  for 
family  contributions. 

One  commenter  stated  that  the  family 
contributions  should  instead  be  held  in 
sub-accounts  of  the  single  master 
account,  meaning  that  there  woidd  be 
no  need  for  jiarallel  accounts  since  tin; 
Federal  seed  dei)o.sit  and  match  funds 
could  be  accurately  and  easily  tracked 
using  a  ledger  system. 

Another  commenter  stated  that  while 
.some  colh;ge  savings  account  ])rograms 
use  the  dual-account  aj)proach  the 
D(;partment  had  pro])o.sed,  others  use 
.software  to  track  and  accrue  savings 
matches  virtually  while  kee})ing  the 
matching  funds  in  a  pooled  account. 
Under  this  approach,  when  it  is  time  for 
(lualified  withdrawals,  the  appropriate 
amount  is  withdrawn  from  the  jjool  and 
paid  to  the  institution  of  higher 


education  or  other  vendor.  I'he 
reduction  in  the  number  of  separate 
accounts  cr(;ate.s  large  decreases  in 
administrative  burden. 

Similarly,  another  commenter  stated 
that  to  decrease  administrative  burden, 
the  De])artment  should  make;  u.se  of 
notional  accounts  in  which  the  Federal 
funds  would  he  placed  in  an  account 
that  is  parallel  to  the  account  holding 
uon-F’ed(;ral  funds.  The  commenter 
noted  that  while  the  Department  might 
he  legally  recpiired  to  u.se  this 
arrangement,  giv'en  the  enormous 
number  of  ])otential  .savings  acc:ount.s 
and  the  fact  that  it  could  not  be  a  viable 
method  of  account  delivery  in  the  long 
term,  the  commenter  urged  the 
Department  to  u.se  a  single  account 
design  that  would  u.se  software  to  track 
and  account  for  F’ederal  and  non- 
Federal  deposits. 

Discussion:  We  ap])reciate  these 
c:onnnent.s.  While  we  agree;  that 
eliminating  the  r(;(iuirement  for  grantees 
to  maintain  parallel  accounts  for 
students  would  reduce  by  half  the 
number  of  accounts,  we  think  the 
provisions  in  Priority  2  that  concern  u.se 
of  Federal  dollars  depo.sit(;d  into  th(;.se 
accounts  make  ])arallel  accounts 
preferable.  In  ord(;r  to  make  sure  F’ederal 
dollars  an;  prop(;rly  inve.st(;d,  they  must 
he  invested  in  federally  insured  vehicles 
or  U.S.  'I’reasurv  securities.  Wen;  we  to 
recpiin;  only  a  single  account  type,  non- 
Federal  matches  would  be  restricted  to 
similar  investments,  which  would 
restrict  savings  options.  Moreover, 

GEAR  UP  funds  dej)o.sit(;d  into  these 
accounts  that  are  unused  will  need  to  be 
returned  to  the  Department,  something 
that  would  be  verv  hard  to  manage  with 
a  single  account  for  deposits  of  both 
Federal  GEAR  UP  funds  and  private 
savings.  Therefore,  we  think  it  is 
necessary  that  the  two-fund  .structure  be 
maintained. 

Changes:  None. 

Comment:  One  commenter 
recommended  e.stabli.shing  a  process 
that  allows  for  ipiick  and  easv  de])o.sit 
of  funds  to  a  student’s  .savings  accounts. 
Another  commenter  recommended  that 
the  Department  give  prioritv  to 
ai)plicant.s  that  provide  a  convenient  or 
automatic  way  for  families  to  make 
deposits  into  students’  accounts,  while 
another  connn(;nter  provided  research 
findings  that  automatic  enrollment  in  a 
savings  account  yields  much  greater  and 
sustained  ])artici])ation  than  having 
individuals  open  accounts  on  their  own. 

However,  another  commenter  str(;.ssed 
its  concern  that  auto-enrollment  without 
])arental  consent  would  he  less  effective 
for  achieving  both  the  needed  parental 
buy-in  to  college  savings  and  the 
student  enthusiasin  for  college  that 


would  come  from  requiring  parental 
engagement,  such  as  a  retjuirement  that 
parents  expresslv  “opt-in”  to  the 
jiroject.  And  another  commenter  .stated 
that  while  .529  ac:counts  offer 
convenience  and  .sim])licity,  r(;(puring 
grante(;.s  to  u.se  these  accounts  may  (1) 
lead  to  the  removal  of  other  attractive 
f(;atur(;s  of  accounts,  such  as  the  m;ed 
for  families  that  already  had  savings 
accounts  to  open  and  add  deposits  to 
another,  and  (2)  create  much  greater 
administrative  burden  that  could 
dampen  support  hv  those  admini.stering 
the  project. 

Discussion:  'I’he  Department  believes 
that  making  it  easier  for  students  to 
enroll  in  the  savings  accounts, 
particularly  by  doing  so  in  an  automatic 
or  near-automatic  fashion,  is  important 
for  encouraging  participation  and 
savings.  Therefon;,  we  agree  with 
commenters  rec:onnnen(ling  easy 
enrollment  anil  note  that  propo.sed 
Priority  2  allows  quick  and  easy  deposit 
of  funds  to  a  .student’s  savings  account. 
Each  successful  applicant  will  be 
required  to  ensure  that  individual 
dejiosits  can  be  made  easily  and  at  no 
cost  to  the  .student,  the  .student’s 
parents,  or  others  who  make  deposits  on 
the  student’s  behalf.  (Consistent  with  the 
propo.sal,  a  student  or  j)arent  would  he 
able  to  deposit  funds  online,  in  jier.son 
at  convenient  locations,  or  by  mail. 
While  the  Deiiartment  agrees  that  more 
engaged  parents  may  he  more  likely  to 
contribute  to  savings  accounts  and  build 
enthusiasm  for  college,  we  think  that 
requiring  an  express  “opt-in”  would 
make  it  more  com])licated  to  enroll  and 
participate  and  could  depress  usage. 
Instead,  we  encourage  grantees  to  work 
with  families  to  build  their  interest  and 
knowledge  in  the  program,  including 
through  required  financial  counseling. 

Changes:  None. 

Comment:  One  commenter 
recommended  that  the  De])artment 
provide  a  strong  jjreference  for  ensuring 
that  grantees  work  with  a  single 
financial  institution  that  can  j)rovide 
accounts  with  uniform  terms  and 
conditions,  and  at  low  cost,  across  the 
State.  'Flu;  commenter  .stated  that  such 
an  ap})roach  would  j)romote  a  better  test 
of  a  college  savings  plan  that  included 
all  .students,  would  decrea.se 
administrative  burden  throughout  the 
project,  limit  variability  in  savings 
accounts  for  administrative  and 
evaluative  jnirposes,  and  facilitate 
tracking  and  submission  of  more 
complete  and  accurate  data  about  the 
jirojects. 

Discussion:  We  agree  with  much  of 
this  comment.  With  respect  to  reipiiring 
a  single  financial  institution,  we 
recognize  that  for  many  grantees  a  singh 


Federal  Register/ Vol.  78,  No.  15 / Wednesday,  January  23,  201 3 /Rides  and  Regidations 


5045 


|)artnor  may  lie  suffieienl  anil  indeed 
even  preferable  to  using  multijile 
institutions.  However,  we  also  recognize 
that  such  a  structure  would  not 
necessarily  work  in  a  larger  State  or  in 
other  circumstances,  'rherefore.  we 
encourage  grantees  to  use  their 
professional  judgment  when 
determining  how  many  financial 
partnerships  they  need  to  .set  uj)  the 
college  savings  accounts  for 
participating  students  in  their  States. 

CVjimge.v.-  None. 

(awiiiwiiI:  One  commenter 
recommended  that  the  Diipartment  have 
grantees  invite  account  personnel  to 
attend  regular  meetings  of  jiarents  at 
which  they  offer  envelopes  for  mailing 
deposits  and  other  ways  to  encourage 
savings. 

Discussion:  While  the  Department 
thinks  it  is  important  that  grantees  have 
llexihility  in  deciding  how  counseling 
to  parents  should  he  jiroviiled.  this 
reijuirement  would  not  preclude 
account  personnel  from  jiroviding  .some 
or  all  of  this  assistance. 

f.Vu/nge.s;  None. 

(iomnwnt:  While  fully  .su])])orting  the 
Department's  jiroposal  to  reipdre  that 
grantees  provide  families  with 
automatic  enrollment  and 
encouragement  of  automatic  savings 
dejiosits  as  useful  design  elements  to 
encourage  .saving  for  a  studeid's  college 
education,  a  commenter  recommended 
that  the  Department  also  consider  a 
numher  of  other  behavioral  design 
elements.  While  the.si;  recommendations 
are  addre.s.sed  under  the  next  topic 
headings,  the  commenter  recommended 
that  under  Priority  2.  the  Department 
reijuire  each  State  grantee  to  .secure 
technical  assi.stance  in  (lesigidng 
behavioral  interventions  that  suit  the 
particular  implementation  of  this 
project  and  that  are  customized  to  the 
operational  constraints  of  the 
participating  .schools,  account 
administrators,  and  the  financial 
situation  of  participating  students  and 
their  families. 

Discussion:  The  Dijpartment  do(;.s  not 
agree  with  this  comment,  (iiantees  mav 
certainly  design  their  jirojects  to  provide 
various  approaches  that  they  believe 
will  he  effective  in  encouraging  families 
to  focus  on  the  importance  of  saving  for 
college,  and  grantees  may  use  CIKAR  UP 
funds  to  secure  any  desired  technical 
assistance.  However,  while  we 
appreciate  that  different  behavioral 
designs  may  result  in  interesting 
variations  in  savings  accounts,  ))ro])er 
evaluation  of  the  accounts  requires 
consistent  admini.stration  across 
grantees.  Adding  in  such  hehavioral 
design  elements  would  thus  further 


complicate  the  evaluation  and  is  not 
recommended. 

Changes:  None. 

Financial  (inunseling  and  Behavioral 
Interventions 

Comment:  One  commenter 
recommended  that  the  Financial 
(Counseling  component  he  given  "the 
same  weight”  as  the  .Student  .Savings 
Account  component.  We  understand  the 
commenter  to  he  asking  that  the 
Department  ri!(|uire  grantees  to 
implement  both  the  Financial 
(Coun.seling  and  .Savings  Account 
components  of  Priority  2. 

Discussion:  Tlie  Department  agriies 
with  this  comment  and  notes  that,  as 
jiroposed.  Priority  2  requires  grantees  to 
implement  both  the  Financial 
Coun.seling  component  and  the  .Student 
Savings  Account  comjionent.  The 
College  Savings  Accounts  Re.search 
Demonstration  Project  has  two  main 
jiarts:  (1)  establishing,  operating,  and 
liaving  students  parlicijiate  in  college 
savings  accounts  and  financial 
coimsiding,  and;  (2)  assessing  the  effect 
of  jiroviding  the  college  savings 
accounts  and  related  financial 
counseling  to  students  and  their 
parents.  Both  of  these  jiarts  are  in  the 
ah.solute  priority  published  in  this 
notice  of  final  |)riorities  and 
incorporated  hv  reference  in  the  notice 
inviting  applications  for  the  (College 
.Savings  Account  Research 
Demonstration  Project  published 
elsewhere  in  this  issue  of  the  Federal 
Register.  Therefori!,  successful 
a])j)licants  will  neiul  to  address  both  the 
Financial  (Counseling  and  .Student 
.Savings  Account  components. 

Changes:  None. 

Comment:  One  commeider  exjire.ssed 
concern  that  students  may  he  iienalized 
when  parents  are  unable  or  unwilling  to 
attend  required  parent  financial 
counseling  .sessions.  The  commenter 
recommended  that  coun.seling  for 
parents  he  optional  and  that  we  ])rovide 
incentives  to  parents  who  jiarticipate. 

Discussion:  GranUnis  will  he  exjiected 
to  find  and  utilize  the  most  effective 
methods  at  participating  .schools  for 
reaching  out  to  and  coun.seling  parents. 
While  grantees  are  reijuired  to  provide 
“at  least  biannual  counseling  meetings 
for  jiarents,"  they  are  not  required  under 
Priority  2  to  meet  specific  attendance 
figures.  Therefore,  .students  who.se 
jiarents  do  not  attend  the  session  will 
not  he  penalized. 

(Changes:  None. 

(Jomment:  One  commenter  expressed 
concern  that  individually  targeted 
financial  counseling  may  he  too 
burdensome  for  projects  to  implement 
successfully  with  existing  resources. 


This  commenter  recommended 
partnering  with  outside  organizations, 
such  as  Oonsumer  (aedit  (Counseling 
.Services,  to  help  jirovide  such 
coun.seling. 

Discussion:  We  agree  that  grantees 
should  make  use  of  exi.sting  re.sources, 
both  theirs  and  those  of  outside 
organizations,  to  provide  financial 
coun.seling.  and  we  encourage  grantees 
to  seek  partners  that  can  help  them  in 
this  effort.  However,  we  do  not  feel  that 
it  is  necessary  to  include  a  statement  to 
this  effect  in  the  final  |)riority  as 
a])plicanls  will  no  doubt  craft  a 
counseling  plan  that  best  meets  their 
needs. 

The  comment  proinjited  us  to 
examine  paragraph  (g)  in  .Section  I  of 
Priority  2.  which,  as  jirojiosed,  did  not 
clarify  whether  all  students  in  the 
treatment  group  need  to  jiarticijiate  in 
the  reijuired  financial  counseling.  We 
have  revised  the  jnovision  to  clarify  that 
all  students  mu.st  he  included. 

Changes:  Paragrajih  (g)  of  Priority  2 
has  been  revised  to  clarify  that  all 
students  in  the  treatment  grouj)  must 
receive  the  required  financial 
coun.seling. 

Comment:  A  commenter 
recommended  adding  a  reijuirement 
that  financial  counseling,  jiarticularly 
for  jiarents,  he  conducted  in  languages 
other  than  Fnglish,  while  another 
recommended  that  the  Dejiartment 
encourage  ajjjilicants  to  work  with 
exjierienced  jiartners  in  the  delivery  of 
cidturally  and  linguistically  ajijnojiriate 
financial  education  and  coun.seling  for 
jiarents  and  families. 

Another  commenter,  noting  the 
imjiortance  of  financial  coun.seling, 
recommended  that  each  .State  grantee 
imjilement  financial  coun.seling  using 
curricula  that  are  consistent  and 
standardized  across  sites  and  tliat  are 
focu.sed  on  heljnng  (^EAR  UP  students 
to  increase  their  savings.  The 
commenter  indicated  that  evaluation 
results  with  resjiect  to  the  measure  and 
imjiact  of  financial  counseling  would 
thereby  he  as  valid  and  reliable  as 
jiossihle.  In  order  to  jiromote 
efficiencies  and  ajijnojiriate  evaluation 
results,  the  commenter  also  emjihasized 
the  need  of  grantees,  in  .States  that 
mandate  a  financial  education 
curriculum,  to  coordinate  with  that 
curriculum  in  the  design  jihase  of  their 
jirojects. 

Discussion:  While  we  recognize  the 
need  to  jnovide  linguistically  and 
culturally  ajqnojn  iate  financial 
coun.seling,  we  do  not  feel  that  it  is 
nece.ssary  to  require  this  for  all 
jiarticijiating  jirojects.  (hantees  are 
exjiected  to  use  their  jirofessional 
judgment  and  conduct  teaching  and 
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counseling  tliat  best  meets  the  needs  of 
parents  and  students,  including  those 
who  need  financial  counseling  in 
languages  otlua'  than  English.  VVe  have 
no  doubt  that  in  States  that  mandate  a 
financial  education  curriculum,  grantees 
will  want  to  have  |)articii)ating  schools 
and  l.EAs  coordinate  their  financial 
counseling  with  this  curriculum. 
However,  we  do  not  think  it  is 
appropriate  to  mandate  that  each 
grantee  under  this  demonstration 
project  use  a  ])articular  curriculum  that 
is  consistent  and  standardized  across 
.school  sites. 

C/?fi/7ge.s:  None. 

(Joninwnl:  One  commenter 
recommended  a  change  to  Pro])osed 
Priority  2  to  allow  States  to  obtain 
technical  assi.stance  on  the  design  of 
behavioral  interventions  that  would 
helj)  to  encourage  regular  and  gnuiter 
.savings  for  college,  such  as  social 
su])port  groujis  or  the  dishursement  of 
matching  funds  through  prizes  that  suit 
the  |)articidar  imj)lementation  of  the 
college  savings  accounts  research 
demonstration  project. 

I^iscussion:  VVe  agree  with  this 
r(!c;ommendation  hut  do  not  believe  a 
change  to  Priority  2  is  needed  to 
accom])lish  the  goal,  fhe  Department 
realizes  there  is  an  array  of  behavioral 
design  interventions  that  mav  encourage 
regidar  deposits  into  .savings  ac:count.s: 
we,  therefore,  (mcourage  States  to  design 
their  college  savings  account 
demonstration  jnojects  to  include  viable 
interventions  that  are  likely  to  maximize 
college  savings  for  students. 

(Jh(ing(^s:  None. 

Commtmi:  (Jne  commenter 
recommended  that,  in  order  to  better 
encourage  jjarents  to  add  deposits  to 
their  children’s  college  savings 
accounts,  grantees  should  consider 
activities  such  as  sending  reminder 
letters  and  emails,  preferahlv  early  in 
the  month  rather  than  at  the  end  of  the 
month:  providing  reminder  magnets; 
and  communicating  to  them  what  other 
families  are  doing  or  saying,  e.g.,  the 
numher  of  families  that  jjrovided  regular 
contributions  in  tin;  preceding  year  or 
months. 

Discussion:  VVe  agnu;  with  the 
commenter  that  grantees  should  reach 
out  to  parents  to  jjrovide  them  with 
reminders  about  saving.  VVe  believe, 
however,  that  States  should  he  given 
flexibility  to  determine  how  this  should 
he  carried  out.  'rherefon;,  we  are  not 
adding  a  s])ecific:  nuiuirement. 

(ihangcs:  None;. 

Financial  Education 

(ionnncnl:  One  commenter  suggested 
that  the  Department  enc;ourage  grantees 
to  conduct  financial  education  in 


multiple  formats  to  ensure  that  the  most 
effective  method  is  used.  ’Phe 
commenter  also  suggested  that  one  of 
the  reepured  formats  include  classroom 
lessons  during  the  school  day,  allowing 
GEAR  UP  to  leverage  the  work  of  States 
that  already  mandate  financial 
education  in  the  schools. 

Another  commenter  emphasized  that 
financial  literacy  and  college  .savings 
accounts  are  not  enough  to  overcome 
harriers,  particularly  for  first-generation 
college  students,  in  areas  such  as 
preparing  for  college  academically  and 
financially,  how  to  apply  to  college,  and 
how  to  choose  the  right  college  and 
career  path.  The  commenter  urged  the 
tlepartmeut  to  pursue  high-impact 
mentoring,  information  about  academic 
and  career  jjrejjaredness,  and  the 
engagement  of  j)arent.s,  counselors, 
teachers,  and  other  stakeholders  as 
im]7ortant  interventions  in  addition  to 
college  savings  accounts.  The 
commenter  urged  the  Department  to 
address  the.se  intervention.s — including 
through  u.se  of  the  Internet  and  online 
tools — as  well  as  college  savings 
accounts  in  order  to  jnovide  a  more 
robust  set  of  outcomes. 

Discussion:  \M\n\v.  we  agree  with  the 
commenter  that  multi])le  educational 
formats  may  h(!  more  effective  than  a 
single  format  in  reaching  varied 
audiences  with  differing  learning  styles, 
we  do  not  feel  it  necessary  to  mandate 
this  practice.  VVe  believe  that  grantees 
will  want  to  use  educational  formats 
that  work  best  for  their  particular 
audience,  relying  on  current  and  proven 
educational  research.  VVe  also  agree  that 
the  availability  of  savings  accounts  for 
(]EAR  UP  .students  and  promotion  of 
financial  literacy  are  likely  insufficient 
by  themselves  to  overcome  all  harriers. 
However,  we  note  that  all  stiulents 
participating  in  this  program  will  akso 
{)e  receiving  all  regular  (iEAR  UP 
services.  By  statute,  GEAR  UP  grantees 
are  reejuired  to  provide  ])articipating 
stiuhmts  with  a  variety  of  mentoring, 
outreach,  and  .su])j)ortive  .services  (as 
referenced  in  the  la.st  sentence  of 
paragrajih  (g)  in  Section  1  of  Priority  2). 
The.se  services  will  give  students  some 
of  the  mentoring  and  information 
a.ssi.stance  mentioned  by  the  commenter, 
hut  we  think  much  of  what  the 
commenter  seeks  reejuinis  a  vehicle 
broader  than  this  demonstration  project. 

(ihunges:  None;. 

Coimncnt:  One  commenter 
recommended  that  the  Department  helj) 
to  pre])are  grantees  to  meet  the  financial 
education  rexjuirement  l)v  oftering 
ongoing  training  to  grantees,  including 
one-on-one  advising  as  needed: 
providing  help  to  grantees  to  identify 
and  .select  (juality  educational  financial 


curricula;  and  monitoring  financial 
education  deliverv  over  time.  The 
commenter  also  recommended  that  the 
Dejjartment  re(]uire  financial  education 
to  he  delivered  in  the  cla.ssroom  rather 
than  after  .school  and  urged  that  it  he 
coordinated  with  any  financial 
education  alreadv  requirixl  in  grantees’ 
States. 

Noting  the  ])ro])osed  reciuirement  for 
individually  targeted  financially 
counseling,  another  commenter  stated 
that  many  grantees  would  not  have 
existing  capacity  to  j)rovide  this  higher 
intensity  .service  and  that  this 
counseling  would  he  very  costly.  The 
commenter  urged  the  Department  to 
inve.st  additional  re.sources  in  providing 
needed  grantee  training  and  to  permit 
grantees  to  provide  this  coun.seling  in 
partner.shi])  with  outside  organizations 
with  the  capacity  to  a.ssist. 

Discussion:  The  Dejjartment  agrees 
that  extensive  and  ongoing  technical 
assistance  on  imjjortant  asjjects  of 
])roject  implementation  is  crucial  to 
hel|)ing  grante;e.s  establish  and  manage 
.savings  accounts  and  that  support  is 
particularly  important  for  tho.se  with  no 
experience  in  this  area.  To  address  these 
concerns,  the  Dcipartment  ])lans.  among 
other  things,  to  provide  t(!chnical 
assistance  training  at  national  GEAR  UP 
conferences  on  im])ortant  aspects  of 
l)roject  implementation.  'I'he.se  aspects 
include  general  considerations  that 
should  he  taken  into  account  when 
implementing  the.se  types  of  .savings 
accounts.  The  Department  is  also 
working  with  j)artners  at  the  Treasurv 
Department,  the  NGUA.  and  the  FDIG  to 
develop  materials  that  will  give 
applicants  key  information  about  the 
implementation  of  college  savings 
accounts. 

While  we  appreciate  the  suggestion 
that  the  Department  require  grantees  to 
provide  financial  coun.seling  in  the 
classroom  rather  than  after  school,  we 
do  not  think  it  is  approjiriate  to  recpiire 
this.  Some  .schools  may  not  he  able  to 
incorporate  it  into  clas.sroom  time,  and 
such  a  reciuirement  could  create 
problems  with  finding  appro])riate 
instructors.  Likewi.se,  we  do  not  believe 
that  an  ex])licit  reciuirement  is  neces.sary 
for  coordinating  with  any  financial 
(xlucatlon  already  nxjuired  in  grantees’ 
States.  The  Department  notes  that,  in 
their  applications  under  this 
demonstration  project,  ])otential 
grantees  will  describe  project  services 
that  are  most  a])])ropriate  to  the  needs 
of  the  target  population  and  that 
maximize  the  effectiveness  of  project 
services  through  the  collaboration  of 
apj)roj)riate  partners. 

(ihunf>cs:  None. 
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Caleh-lJp  Options 

Comnwut:  A  mimbi;r  of  eoinnienters 
reconnnended  that  the  D(!partinent 
eliminate  or  reduce  the  catch-uj)  period. 
One  commenter  .stated  that  the  proposed 
catch-up  provision  would  add  costs  and 
comjilexity  to  the  ])roject  and  (mcourage 
delays  in  making  de])osits.  Instead,  the 
Dej)artment  should  consider  re(juiring 
small  regular  deposits,  which  makes 
.saving  lor  college  more  manageahle  and 
ritualized. 

Another  commenter  recommendefl 
that  we  make  this  provision  more 
flexible,  both  to  rculuce  project 
complexity  ami  to  give  stmlents  the 
greatest  chance  to  accpiire  the  maximum 
amount  of  Federal  tleposits. 

Discussion:  'I'lie  D(>partment 
under.stands  that  lower-  and  moderate- 
income  families  sj)metimes  have  to 
make  tough  financial  decisions  that  can 
seriously  imi)ede  their  ability  to  save  for 
college  regularly.  We  want  to  provide 
these  families  the  flexibility  to  continue 
to  receive  matching  funds  by  affording 
parents  a  two-week  catch-uj)  j)(;riod.  We 
think  two  weeks  is  an  appropriate 
amount  of  time  because  it  gives  students 
and  families  ample  o))))ortunity  to  make 
catch-up  contributions  hut  does  not 
provide  so  long  a  time  period  as  to 
cniate  a  disincentive  to  make  nigular 
contributions  to  their  children's  college 
.savings  accounts. 

('jh(inf>(is:  None. 

emolument:  One  commenter 
recommended  offering  additional 
annual  or  four-year  ojjportunities  to 
catch  up  on  required  deposits.  Another 
commenter  recommended  that  we 
clarify  the  amount  of  catch-uj)  that  is 
need(;d  when  families  have  o\'er- 
matched  in  certain  months  hut  under- 
inatcluKl  in  others. 

/;)i.sf;{;.s.s7on;  The  monthly  savings 
component  of  the  project  is  intended  to 
instill  a  habit  of  consistent  saving  and 
methodical  j)lanning  for  education 
expenses.  While  we  understand  that 
family  incomes  may  at  times  he 
inconsi.stent,  this  project  aims  to  helj) 
encourage  partici])ant.s  to  regularly  save 
money  towards  the  costs  of  a  college 
(xlucation.  We  are  concerned  that 
offering  additional  annual  or  four-year 
o])portunitie.s  to  catch-uj)  will  det(!r 
families  from  saving  habitually. 

With  regard  to  the  recpiest  for 
clarification  about  a  family  that  over¬ 
matched  in  anv  month,  as  we  have 
expressed  in  response  to  a  jirior 
comment,  we  believe  that  given  the 
jirojecfs  focus  on  promoting  regular 
.savings  the  amount  of  a  family’s 
overmatch  should  not  he  available  as  a 
credit  for  a  month  in  which  the  family 
did  not  meet  its  match  amount.  Thus, 


we  also  believe  that  the  family  should 
still  need  to  provide  catch-uj) 
contributions  for  any  months  in  which 
it  did  not  provide  any  contributions  and 
that  this  should  he  the  result  regardle.ss 
of  how  much  a  family  over-matched  in 
a  given  month.  We  have  clarified 
Priority  2  in  this  regard. 

One  of  the  goals  of  the  demonstration 
jiroject  is  to  encourage  students  and 
families  to  regularly  .save  for  college. 
Allowing  over-matching  in  one  month 
to  count  in  suh.secpient  months  would 
iliscourage  regular  saving  and  make  the 
jjrogram  mon;  complex  and  costly  to 
administer. 

Changes:  Paragraph  (p)  in  Section  I  of 
Priority  2  has  been  added  to  clarify  that 
a  family  that  over-matches  the  Federal 
account  in  any  month  may  not  niceive 
credit  for  the  amount  of  the  over-match 
in  any  future  month,  including  a  catch¬ 
up  period,  for  pur|)o.ses  of  meeting  that 
month’s  GEAR  UP  program  matching 
contribution. 

Acc:ount  Administrator 

Coinment:  Om;  comment(!r  sought 
clarity  on  the  role  of  the  account 
administrator. 

/^/.scn.s.s'/o;?;  Under  Priority  2,  each 
succe.ssful  a])plicant  must  designate  a 
savings  account  admini.strator  to  hold 
the  account  funds,  accept  de])o.sits,  and 
issue  (pialified  withdrawals.  The 
account  administrator  must  hi;  a 
federally  regulat(;d  or  State-regulated 
financial  in.stitution,  such  as  an 
investment  firm  that  manages  a  State’s 
.529  plan  or  a  federally  insur(;d  hank  or 
credit  union  that  j)artners  with  the  State 
to  administer  GEAR  UP  savings 
accounts. 

Changes:  Nom;. 

Cununent:  One  commenter  requested 
that  we  explain  the  difference  between 
the  account  administrator  and  savings 
account  tru.stee  over  the  duration  of  the 
project  and  h(;yond  the  five-y(;ar  grant 
j)eriod.  'fhe  commenter  also  noted  that 
students  may  hold  their  accounts  for  iq) 
to  six  years  following  high  school 
graduation,  meaning  that  the  account 
administrators  and  tru.stees  would  need 
to  .serve  the  accounts  (and  jjresumahly 
rejjort  data  about  them}  for  up  to  11 
years.  The  commenter  expressed 
concern  that  few  |)otential  account 
administrators  and  trustees  will  he 
willing  to  provide  these  services  for  this 
length  of  time,  and  that  the 
administrative  fees  they  are  paid  will 
last  only  five  years. 

Discussion:  Under  I’riority  2.  each 
successful  aj)plicant  must  designate  a 
savings  account  administrator  and  a 
savings  account  trustee.  The  savings 
account  admini.strator  is  responsible  for 
holding  the  account  funds,  accepting 


deposits,  and  issuing  (|ualified 
withdrawals.  The  .savings  account 
trustee  is  responsible  for  managing  the 
account  funds  and  approving 
withdrawals  and  other  account 
activities. 

The  Department  appreciates  that 
accounts  will  have  to  he  admini.stered 
for  a  longer  period  of  time  than  tin; 
grantee’s  project  period.  Put  this 
ext(;nded  timeframe  is  neces.sary  to 
ensure  that  students  are  able  to  access 
their  accounts  throughout  their  time  in 
postsecondary  education.  While  we 
a|)preciate  that  this  extended  timeframe 
does  ])lace  .some  burden  on  tru.stees  and 
creates  .some  uncertainty  about  how 
apj)licant.s  and  grante(;.s  would  budget 
for  these  tru.stee  costs,  we  think  that  the 
management  of  such  accounts  may 
become  easier  as  families  stoj)  making 
contributions  and  instead  begin 
withdrawing  funds.  In  their  ajjplications 
under  the  program,  potential  grantees 
should  budget  up-front  for  all  years  for 
which  the  services  of  the  account 
admini.strator  and  trustee  will  he 
needed.  Mor{;over,  grantees  may  budget 
for.  and  charge  (JEAR  UP  funds  for,  the 
r(;a.sonahle  and  neces.sary  co.sts  of 
managing  the  .savings  accounts.  Thus 
GEAR  DP  program  funds  will  he 
available  to  pay  the  reasonable  and 
nece.ssary  costs  that  the  tru.stees  can  he 
exjjecteil  to  incur. 

Changes:  None. 

Saving.s  Ac:count  Ownership 

Connnent:  One  commenter  .sought 
clarity  on  the  ownership  structure  of  the 
student  savings  accounts.  The 
commenter  .stated  that  whether  the 
account  is  owned  by  the  trustee,  the 
student,  or  the  student’s  family  will 
affect  account  administration  and 
families’  funding  decisions.  The 
commenter  recommended  that  the 
trustee  own  both  the  student  account 
and  the  match  account. 

Discussion:  The.  Department  agrees 
with  the  c:ommenter’s  recommendation. 
Both  the  students’  account  containing 
Federal  funds  and  match  account  with 
non-Federal  contributions  will  he 
own(;d  by  the  account  tru.stee. 
Partici]Kiting  GEAR  UP  students  will  he 
named  as  beneficiaries.  This  is  the  same 
structure  hanks  u.se  for  minors’  savings 
accounts. 

Changes:  Noni;. 

Ac;counl  Withdrawals 

Connnent:  One  commenter  sought 
clarification  on  what  constitutes  a 
“qualified  withdrawal.’’  The  commenter 
asked,  for  exam])le,  whether  the  co.st  of 
an  enrollment  in  prej)aratory  course  for 
a  college  entrance  exam  or  the  purchase 
of  a  com])uter  would  he  a  qualified 
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withdrawal,  or  whether  grantees  niav 
(i(!velop  their  own  rules  that  align  with 
the  specific  rerpiinanents  of  the  account 
ty])es  they  seletl. 

Another  coininentc!r  nicoinmendecl 
that  tlu;  ])rogram  follow  tlu;  guideliiKis 
established  hy  529  ])rograins  for  what 
constitutes  a  (lualifuul  withdrawal.  Yet 
another  coininenter  ri.'conunended  that, 
to  r(;dnce  administrative  complexity,  we 
eliminate  ])rovisions  for  reducing  the 
prior  match  of  CJEAR  UP  funds  for 
mupialified  withdrawals  from  the 
student's  account. 

Another  coininenter  urged  the 
Dejiartment  to  consider  rea.sonahle 
restrictions  on  the  pur])oses  of 
withdrawals,  perhaps  with  exceptions 
for  emergencies,  or  limiting  withdrawals 
to  only  a  certain  numher  of  times  ])er 
year.  According  to  this  coininenter, 
surveys  and  focus  groups  of  low-inc:ome 
individuals  have  suggested  that  these 
apjiroaches  may  help  encourage  college 
.savings. 

Discussion:  Under  Priority  2,  students 
or  their  parents  mav  withdraw  Federal 
CFAK  UP  funds  from  the  student 
savings  accounts  in  which  grantees  have 
deposited  them  upon  approval  of  the 
.savings  account  trustee.  Under 
paragraph  (d)  in  Section  I  of  Priority  2, 
withdrawals  of  CiEAR  UP  funds  mav 
only  he  for  (jualified  pur])oses,  which 
are  (1)  funds  jnovided  to  an  institution 
of  higher  education  on  behalf  of  a 
student  upon  that  student’s  enrollment 
in  an  UFA  title  IV-eligihle  institution  of 
higher  education  (which  includes 
colleges  and  universities  as  defined  hv 
the  IfEA]  for  the  pur|)oses  of  paying  for 
tuition,  fees,  course  materials,  living 
expen.ses,  and  other  covered  educational 
exjien.ses  as  defined  in  the  UFA,  or  (2) 
funds  the  student  or  jiarent  need  for 
such  costs  that  would  not  he  jirovided 
directly  to  the  IHE.  In  addition,  we  have 
added  to  paragraph  (d)  jiermission  to 
use  funds  in  the  Federal  account  for 
other  costs  related  to  postsecondary 
education  that  the  account  trustee, 
based  on  instructions  from  the  grantee, 
determines  to  he  appropriate.  At  the 
grantee’s  discretion,  these  additional 
(jualified  jmrjioscis  costs  could  include 
such  items  as  the  co.st  of  enrollment  in 
a  jirejiaratory  course  for  a  college 
entrance  examination  or  the  jiurchase  of 
a  coinjiuter  rtKjuired  for  college. 

Successful  ajijdicants  also  will 
establish  rules  for  the  withdrawal  and 
transfer  of  non-Federal  funds,  which 
mu.st  include  a  recpiirement  that  the 
account  trustee  oversees  any  withdrawal 
or  transfer  of  non-Federal  funds.  In 
terms  of  recjuests  for  additional 
restrictions  on  withdrawals  or  limiting 
the  numher  of  withdrawals  allowed  jier 
year,  the  Dejiartment  thinks  that  the 


restrictions  jilaced  on  withdrawals  of 
the  Federal  funds  are  ajijirojiriate.  For 
the  non-Federal  matching  funds, 
however,  the  Dejiartment  does  not  think 
we  need  to  establish  additional 
restrictions  since  the  loss  of  jireviouslv 
matched  Imderal  funds  that  would 
acconijiany  au  uiujiialified  withdrawal 
should  he  sufficient  to  di.ssuade  this 
from  often  occurring.  If,  however.  States 
wish  to  jirovide  additional  restrictions 
on  withdrawing  funds  from  the 
student’s  non-Federal  college  savings 
account,  that  is  their  jiurview. 

Changes:  None. 

Comment:  One  coininenter  noted  that 
the  Dejiartment  had  jirojio.sed  that  the 
college  savings  accounts  he  held  for  the 
GEAR  UP  .students  in  trust  pending 
their  graduation  from  high  school  and 
enrollment  “in  a  college  or  universitv,” 
and  asked  what  we  mean  hy  a  “college 
or  university.”  The  coininenter  asked 
whether  the  jihrase  is  limited  to 
accredited  institutions,  and  whether 
technical  .schools  such  as  culinary 
institutes,  automotive  schools,  or 
cosmetology  schools  would  (jualify. 

Discussion:  13y  “college  or 
university,”  the  Dejiartment  means  an 
institution  of  higher  education  that 
jiarticijiates  in  the  Title  IV  Student 
Financial  Assi.stance  jirograms  and  is 
de.scrilied  in  .section  102  of  the  UFA. 

This  intei  jiretation  is  nece.ssary  because 
GEAR  UP  funds  may  only  he  used  for 
college  savings  accounts  as  a 
sujijilement  to  financial  assistance  that 
GEAR  UP  grantees  are  already  jirovided 
as  .scholarshijis  and  student  financial 
assistance  under  section  404E  of  the 
HEA.  Section  404E  jirovides  that  to 
receive  this  assi.stance  students  must  he 
enrolled  in  such  an  institution  of  higher 
education. 

Changes:  VVe  have  added  language  to 
jiaragrajih  (d)  in  Section  1  of  Prioritv  2 
to  clarify  that  GEAR  UP  funds  dejiosited 
into  the  college  savings  account  and 
used  for  the  costs  associated  with 
jiostsecondary  education  must  he  used 
for  costs  associated  with  enrollment  at 
an  institution  of  higher  education,  as  the 
term  is  defined  in  section  102  of  the 
HEA. 

Data  (inllection  and  Evaluation 

Comment:  A  coininenter  agreed  with 
the  Dejiartment’s  jirojiosal  to  avoid 
collecting  Social  Security  Numliers 
(SSNs)  and  taxjiaver  identification 
numliers  (TINs).  The  coininenter  noted 
that  many  schools  are  not  allowed  to 
collect  or  disclo.se  such  jiersonally 
identifiable  information  aliout  their 
students,  and  yet  many  institutions, 
including  529  jilans,  recjuire  all  account 
holders  to  jirovide  this  information.  The 
coininenter  also  identified  locations  that 


it  .stated  were  able  to  inijilement  college 
savings  accounts  without  SSNs  or  TINs. 
Finally,  because  of  what  the  coininenter 
viewed  as  “Know  Your  Gustomer” 
jirovisions  of  the  Patriot  Act  and  Bank 
.Secrecy  Act.  the  coininenter  urged  the 
Dejiartment,  jierhajis  together  with  other 
entities  or  exjierts  in  this  area,  to  advise 
on  the  jirojiriety  of  ojiening  accounts 
without  S.SNs  and  TINs. 

Discussion:  The  Dejiartment 
encourages  grantees  to  avoid  collecting 
.S.SNs  or  TINs  when  it  is  feasible  to  do 
.so.  For  exanijile,  we  note  that  some 
financial  institutions  may  accommodate 
the  ii.se  of  uniijue  identifiers  for  .students 
in  lieu  of  .S.SNs  or  TINs.  However,  we 
acknowledge  that  some  financial 
institutions  may  reijiiire  jiersonallv 
identifiable  information  for  the 
jiurjioses  of  managing  accounts.  The 
Dejiartment  does  not  prohibit  grantees 
from  collecting  this  information  in  the 
event  that  doing  so  is  neces.sary  in  a 
given  .State.  W'e  exjiect  to  jirovide 
technical  a.ssistance  to  grantees  on  this 
tojiic,  including  any  inijilications  that 
collecting  this  jier.sonal  identifiable 
information  may  have  under  Federal 
jirivacv  laws. 

Changes:  None. 

Comment:  One  coininenter  urged  the 
Dejiartment  to  design,  write  code,  and 
inijilement  common  account  monitoring 
standards  across  the  full  demon.stration 
jiroject  since,  according  to  the 
coininenter,  without  such  a 
coiujirehensive  design  jilan,  there  is  a 
suhstantial  risk  of  suhstantial  data 
failure  on  savings  jiatterns  and 
jierformance.  We  read  the  comment  to 
he  concerned,  in  jiart,  with  the  (juality 
of  data  that  grantees  would  neetl  to 
jirovide  for  the  jiroject  evaluation. 

Discussion:  While  those  jireparing  the 
Dejiartment ’s  evaluation  of  this 
demon.stration  jiroject  will  review 
comments  on  the  account  monitoring 
.standards,  the  sjiecific  data  items  and 
data  collection  structure  to  he  used  in 
the  Dejiartment’s  evaluation  were  not 
jiart  of  the  notice  of  jirojio.sed  jiriorities 
and  are  not  subject  to  jiulilic  comment. 

CJnmges:  None. 

Comment:  A  numher  of  commenters 
recommended  ajijiroaches  for  the  design 
of  the  Dejiartment’s  evaluation  of  this 
demonstration  jiroject.  Among  other 
things,  commenters  recommended  that 
the  evaluation  collect  and  analyze 
differences  in  GEAR  UP  .services  across 
schools,  family  financial  stability  data 
and  the  different  tyjies  of  financial 
counseling  jirovided  hy  grantees  and 
their  relationshiji  to  inijiacts.  The 
commenters  also  recommended  that  the 
evaluation  use  .statistical  technicjiies  to 
account  for  school-level  clustering  of 
students  in  the  analysis. 


Federal  Register / Vol.  78,  No.  15 / Wednesday,  )anuary  23,  2013 /Rules  and  Regulations 


5049 


l^iscussion:  While  those  j)re])aring  the 
I3ej)artnient's  evaluation  of  this 
(ieinonstration  project  will  review 
coiniuents  on  the  research  design,  the 
specific  data  items  and  stati.stical 
analyses  to  he  used  in  the  Department’s 
evaluation  were  not  jiart  of  the  notice  of 
proposed  priorities  and  are  not  subject 
to  public  comment. 

We  note,  however,  that  the 
l)(!partment  intends  that  the  evaluation 
will  address,  to  the  extent  po.ssihle.  the 
ways  in  which  both  regular  and 
demonstration  (IRAK  UP  services  are 
implemented  across  schools.  We  also 
intend  to  collect  some  information 
about  income  and  assets  through  parent 
surveys  conducted  in  spring  2014  and 
2010.  However,  we  do  not  believe  that 
we  can  adecjuately  address  family 
rinancial  .stability  and  how  that  might 
relate  to  the  timing  and  levels  of 
contributions  to  .savings  accounts 
without  more  frecpient  and  longer 
.surveys  that  would  he  burdensome  to 
parents  and  costly  for  the  evaluation  to 
implement.  Finallv.  the  Dej)artment 
plans  for  the  evaluation  to  aj)j)ropriately 
adjust  for  clustering  of  .students  within 
schools  in  j)erforming  the  stati.stical 
analvsis  of  impacts. 

U/ia/?ge.s:  None;. 

(•rantee  Attendance  at  Project  Meetings 

(hiuiuant:  None. 

/3/.sY;j/.v.s7on;  Paragraph  (h)  in  .Section  I 
of  Proposed  Priority  2  recpiinul  tin? 
grantee’s  project  director  to  attend  one 
|)articular  meeting  held  hv  the 
Djipartment.  We  have  reviscnl  this 
|)aragraph  to  provide  more  details  and 
r(!(|uire  attendance  at  mnlti])le 
D(!partment  meetings,  likely  held  in 
conjunction  with  the  annual  meetings  of 
the  National  Council  for  Commnnitv 
and  liducation  Partnershijis  (NCX^KP). 
where  technical  assistance  will  he 
provithul.  We  made  these  changes  to 
(Jiisun;  that  we  provide  sufficient 
technical  assistance  to  grantees  and  to 
allow  grante(?s  to  he  better  pre})ared  to 
attend  these  meetings. 

C’/)f//7ge.s;  Paragraph  (h)  in  .Section  I  of 
Priority  2  has  Imhui  revi.sed  to  state  that 
j)roject  directors,  site  cot)rdinator.s.  and 
other  a|)proi)riate  project  staff  are 
r(!(pnr(Hl  to  particij)ate  in  meetings  of 
CRAR  UP  grantees  that  the  l)e])artment 
will  t:onvene  to  provide  professional 
develo|)ment  and  technical  assistance  to 
grantees  |)articipating  in  tlu; 
demonstration  project. 

Final  Priorities:  The  Assistant 
.Secretary  for  Postsecondarv  Rdneation 
establishes  these  priorities  to  determine 
the  effect ivene.ss  of  implementing 
college  .savings  accounts  and  providing 
financial  counseling  in  conjunction 
with  other  CRAR  UP  activities  as  ])art  of 


an  ovcirall  college  access  and  success 
strategy. 

Priority  1:  Funding  Eligibilitv. 

To  meet  this  |)riority.  an  a])plicant 
must — 

(a)  Have  rijceived  a  new  (iRAR  UP 
.State  grant  in  FY  2011  or  FY  2012  that 
sup])orts  activities  in  at  least  six  high 
schools,  each  of  which  must  serve  a 
cohort  of  at  hia.st  30  URAR  UP 
j)articipants  who  will  lx;  in  ninth  grade 
(hiring  the  2013-2014  academic  year 
(for  reci])ients  of  FY  2011  grants)  or 
2014-201.5  academic  year  (for  recijiients 
of  FY  2012  grants): 

For  the  pnrpo.ses  of  this  priority, 

“high  school”  means  a  school  that 
serves  students  in  grades  9-12. 

(h)  U.se  the  cohort  approach  (.see 
Section  404B({i)(l)  of  the  Higher 
Rdneation  Act  (HRA))  to  select 
participating  CRAR  UP  .students;  and 

(c)  Identify  in  its  aiiplication  the 
names,  locations,  and  National  Center 
for  Rdneation  .Statistics  (N(3i.S) 
identification  numbers  of  the  CRAR  UP 
high  .schools  expected  to  jiarticipate  in 
the  demonstration  and  the  nnmher  of 
CRAR  UP  jiarticipants  expected  to  he  in 
ninth  grade  during  the  2013-2014  or 
2014-2015  academic  year  at  each  CRAR 
UP  school  identified.  (NCR.S  school 
identification  mnnhers  can  he  found  at: 
http-J/ncas.ed.gov/ccd/schoolsearch/). 

Priority  2:  (Jollago  Savings  Accounts 
and  Financial  (ioiniscling. 

To  meet  this  jiriority.  an  ajijilicant 
must  submit  in  its  ajiplication  a 
comprehensive  j)lan  for  ])roviding  (1) 
students  in  half  of  the  CRAR  UP  high 
schools  identified  by  the  ajjplicant  with 
.safe  and  affordable  dejjosit  accounts  at 
federally  insured  hanks,  credit  unions, 
or  other  in.stitutions  that  offer  safe  and 
affordable  financial  services  consi.stent 
with  provisions  of  this  Priority,  and  (2) 
financial  incentiviis  to  encourage  saving 
and  related  financial  counseling  to 
students  and  parents. 

An  aj)j)licant  al.so  must  agree  in  its 
application  to  participate  in  an 
evaluation  of  this  college  savings 
account  demonstration  jiroject  that  will 
examine  the  effect  of  college  savings 
accounts  and  counseling  on  student  and 
family  behaviors  and  attitudes 
associated  with  college  enrollment,  as 
described  in  the  Pcscarch  Evaluation 
section  of  this  priority.  The 
Department’s  In.stitnte  of  Rdneation 
.Sciences  (IR.S)  in  jiartnership  with  the 
Office  of  Postsecondarv  Rdneation 
(OPR)  will  oversee  the  evaluation, 
which  will  he  conducted  by  an  IR.S 
evaluation  contractor. 


I.  (iollcgc  Savings  Accounts  and 
Financied  (ioanscling 

'I’he  applicant  mu.st  describe  in  its 
ajiiilication  its  plan  for  im])lementing 
college  savings  accounts  and  financial 
counseling,  including  how.  preferahlv  at 
the  time  of  aj)])lication  hut  no  later  in 
time  than  to  have  all  savings  accounts 
operational  before  the  .start  of  the 
cohort’s  ninth  grade  in  the  2013-2014  or 
2014-2015  school  years,  it  will — 

(a)  Student  Savings  Accounts. 

(1)  In  partnership  with  a  financial 
institution,  provide  students  with  an 
account  that  allows  .saving  in  an 
interest-hearing,  federally  insured 
de])osit  account.  U..S.  Government 
'rreasury  securities,  or  a  fully 
guaranteed  savings  option  within  a  529 
college  .savings  jilan.  Accounts  may  al.so 
pre.sent  students  and  families  with 
investment  options  that  pre.sent  risks  in 
exchange  for  the  ])otential  for  larger 
returns  hut  that  are  in  no  way 
guaranteed. 

(2)  Rnsure  that  Federal  funds  are 
maintained  in  a  single  “notional” 
account  that  is  in  fact  sejiarate  from  anv 
non-Federal  funds,  tracks  the  amount  of 
I-’ederal  G1’]AR  UP  .seed  and  matching 
funds  and  accrued  interest  earned  by 
each  student,  ])ermit.s  each  .student  to 
.see  both  the  Federal  funds  and 
associated  interest  earned  as  well  as  any 
non-lunleral  funds  in  a  single  account 
.statement,  and  is  invested  only  in 
federally  insured  vehicles  or  11..S. 
'freasury  .securities; 

(3)  Rnsure  that  the  non-Federal 
inve.stments  are  in  II..S.  (Government 
'rreasury  securities  or  a  low-  or  no-fee 
age-hased  fund  unless  the  jiareids  or 
student  chooses  otherwi.se; 

(4)  Ojien  savings  accounts  for 
students  in  automatic  or  nearly 
automatic  fashion  and  d(^.scrihe  how  the 
.savings  account  enrollment  apjjroach 
entails  or  ajijiroximates  an  automatic 
enrollment  framework.  Automatic 
enrollment  means  parents  and  students 
are  not  retjnired  to  o])t  into  the  account, 
hilt  may  opt  out  of  it.  If  jiarents  and 
.students  take  no  action,  the  account  is 
opened.  Action  is  reiiuired  to  decline 
partici|)ation. 

Note:  Ap])li(:ants  are  also  encouraged  lo 
propose  aulonialic  savings  options,  such  as 
antoinalic  jiayroll  dculuclions  liv  jiarents  of 
part ici lulling  students. 

(5)  Rnsure  that  individual  de])osits 
could  he  made  easilv  tind  at  no  co.st  hv 
the  student,  the  student’s  parents,  or 
others  on  the  student’s  behalf;  that 
deposits  would  he  able  to  he  made 
online,  including  on  mobile  devices,  in 
jier.son  at  convenient  locations,  or  by 
mail:  and  that  account  information 
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would  be  viewable  online,  ineliuling  on 
mobile  deviees;  and 

(())  Ensure  that  funds  are  bold  in  tbe 
name  of  tbe  account  trustee  describcul  in 
])aragra])b  (k)  of  ])art  1  of  tins  ])rioritv 
with  tbe  participating  students  named 
as  beneficiaries. 

(b)  /'ef/ero/  .Seer/  and  Matching. 

Provide  for  Federal  .seed  and  matching 
of  Federal  funds  in  student  savings 
accounts  for  students  in  particijiating 
tr(;atment  high  .schools  as  follows; 

(1)  Within  two  weeks  of  tbe  beginning 
of  students’  ninth  grade  school  vear  in 
tbe  fall  of  2013  or  tbe  fall  of  2014,  .seed 
each  student's  account  with  $200  in 
Federal  (IFAR  UP  funding. 

(2)  Each  month,  for  every  contribution 
11])  to  $25  beyond  tbe  initial  seed 
amount  that  the  student  or  family 
deposits  into  tbe  student’s  account, 
deposit  an  additional  equal  size 
contribution  iq)  to  $25  of  Federal  GEAR 
UP  funding  into  tbe  account,  for  a 
maximnm  of  $300  in  Federal  matching 
funds  each  year  for  a  maximnm  of  four 
years. 

(3)  Notwitb.standing  tbe  monthly  caj) 
on  contributions  referenced  in 
paragrajib  two  above,  once  per  ipiarter 
during  each  calendar  year  during  tbe 
jiroject  ])eriod,  on  a  date  a])provi!d  by 
tbe  Department,  offer  students  and 
parimts  a  two-week  catcb-np  ])eriod  if 
tbe  student  has  not  earned  tbe 
maximnm  monthly  match  for  that  year 
and  encourage  students  and  families  to 
make  contributions  at  least  sufficient  to 
earn  nj)  to  the  maximnm  Federal  match. 

(4)  Ensure  that  if,  at  tbe  end  of  each 
calendar  year,  tbe  student  has  not 
exhausted  tbe  Federal  match,  any 
unearned  matching  funds  would  no 
longer  be  available  to  that  student  or  to 
tbe  aj)])l leant  and  would  be  returned  to 
tbe  Department. 

(c)  Non-Fcdcral  Scad  and  Matching. 
Not  jjrovide  ailditional  seed  or  matching 
funding  from  GEAR  UP  or  non-GEAR 
UP  resources  to  participating  students 
Inivond  tbe  funds  described  in  (b),  or 
solicit  or  raise  monev  from  non-Fixleral 
.sources  as  additional  contributions  to 
tbe  student’s  non-Federal  college 
.savings  account. 

(d)  iVithdramd  and  Transfer  of 
Federal  Funds.  Provide)  for  the 
withdrawal  and  transfer  of  k’ederal 
GEAR  UP  funds  as  follows: 

(1)  Tbe  applicant  must  ensure  that 
withdrawals  of  Federal  GEAR  UP  funds 
are  maele  only  upon  approval  of  tbe 
.savings  account  trustee  and  are  only 
made  from  tbe  account  to  eligible 
.students,  or  to  an  in.stitution  of  higher 
education,  as  tbe  term  is  defined  in 
section  102  of  tbe  UFA,  on  behalf  of  a 
student  upon  that  .student’s  enrollment 
in  an  UFA  Title  IV-eligible  in.stitution  of 


higher  education,  as  tbe  term  is  defined 
in  section  102  of  tbe  UEA,  for  the 
])ur|)oses  of  paying  for  tuition,  fees, 
course  materials,  living  expenses,  and 
other  covered  educational  expenses  as 
defined  in  tbe  UFA,  and  other  co.sts 
related  to  jjostsecondarv  education  that 
tbe  account  trustee,  based  on 
instructions  from  tbe  grantee, 
determines  to  be  ajipropriate. 

(2)  An  account  tru.stee  may  not 
withdraw  Federal  GEAR  UP  funds  for 
non-(iualified  purposes  and  may  not 
tran.sfer  them  to  other  individuals.  If 
this  rule  is  broken,  tbe  Department  may 
reijuire  tbe  apjilicant  to  terminate  its 
relationship  with  tbe  trustee  and  select 
a  different  entity  to  serve  as  savings 
account  tru.stee.  Tbe  initial  trustee  may 
be  subject  to  penalties  for  misu.se  of 
Federal  funds. 

(e)  Withdrawal  and  Transfer  of  Non- 
Federal  Funds.  Establish  rules  for  tbe 
withdrawal  and  tran.sfer  of  non-Federal 
funds,  which  must  include  a 
requirement  that  any  withdrawal  or 
tran.sfer  of  non-Federal  funds  must  be 
overseen  by  tbe  account  trustee.  A 
withdrawal  of  non-Federal  funds  from 
tbe  savings  account  for  non-(]ualified 
purposes  will  result  in  a  removal  of 
Federal  matching  funds  that  have  been 
contributed  on  behalf  of  tbe  .student  if 
tbe  amount  of  non-Federal  funds 
remaining  in  tbe  account  after  tbe  non- 
(pialified  withdrawal  is  less  than  tbe 
total  amount  of  Federal  matching  funds 
contributed  (not  including  tbe  $200 
Federal  seed). 

For  example,  if  student  and  parent 
contributions  total  .$140,  Federal  GEAR 
UP  matches  total  $120,  and  tbe  .student 
withdraws  .$50  in  non-Federal  funds  for 
non-ijualified  purposes,  then  $30  in 
Federal  GEAR  UP  matching  funds 
earned  up  until  that  point  wonld  be 
removed  from  the  ac:count  becau.se  tbe 
amount  of  non-Federal  funds  remaining 
in  tbe  account  after  tbe  non-qualified 
withdrawal — $90 — is  $30  less  than  the 
amount  of  Federal  matching  funds 
contributed.  'I’be  Federal  matching 
funds  could  be  earned  back  in  cateb-up 
jieriods  during  that  same  year.  Tbe  $200 
seed  money  provided  with  Feileral 
(tEAR  UP  funds  will  not  be  removed 
from  tbe  account. 

(f)  Student  Eligibility.  E.stablisb 
student  eligibility  to  receive  Federal 
GEAR  UP  funds  as  a  .seed  and  match  for 
(JEAR  UP  .student  savings  accounts  as 
follows: 

(1)  Students  must  be  enrolled  iu  the 
ninth  grade  in  one  of  tbe  randomly 
selected  treatment  high  schools  (as 
de.scribed  in  tbe  Research  Evaluation 
section  of  this  priority)  in  tbe  fall  of 
2013  or  the  fall  of  2014. 


(2)  If  a  student  does  not  u.se  funds  in 
tbe  student’s  account  within  six  years  of 
bis  or  her  scheduled  completion  of 
.secondarv  .school,  tbe  undi.sbur.sed 
Federal  (JEAR  UP  funds  must  be 
returned  to  tbe  Department. 

(3)  .Students  who  tran.sfer  from  a 
(JEAR  UP  high  .school  to  a  non-GEAR 
Ul’  high  school  during  tbe  jiroject 
period  will  continue  to  remain  eligible 
for  tbe  matc:bing  funds  from  tbe  grantee. 

(4)  At  tbe  discretion  of  tbe  grantee, 
.students  who  during  tbe  project  jieriod 
become  members  of  tbe  CiEAR  UP 
cohort  by  transferring  from  a  non¬ 
treatment  high  school  into  a  treatment 
GEAR  UP  high  school  after  ninth  grade 
may  have  an  account  with  tbe  $200  seed 
money  and  availability  of  matching 
funds,  jirovided  that  tbe  grantee  has 
sufficient  funds  to  first  make  tbe 
matches  it  is  reipiired  to  make  for 
.students  in  the  treatment  high  .schools. 

(g)  Financial  (ionnseling.  Provide 
general  and  targeted  (that  is,  s])ecific  to 
each  individual’s  account  and  financial 
circumstances)  savings  account  and 
financial  coun.seling  to  all  students  in 
tbe  treatment  group  and  to  their  jiarents. 
Goun.seling  should  encourage  regular 
saving  ami  prepare  .students  and  their 
families  to  make  informed  financial 
decisions  about  college  and  other 
matters.  Goun.seling  must  include  at 
least  12  hours  per  year  of  counseling  for 
.students  and  at  least  biannual 
coun.seling  meetings  for  jiarents,  which 
mu.st  include  a  review  of  tbe 
contributions  to  tbe  account  and  any 
intere.st  accrued.  Tbe  coun.seling  must 
be  in  addition  to.  and  may  not  .serve  as. 
tbe  financial  aid.  financial  literaev,  or 
college  .savings  coun.seling  already 
provided  as  jiart  of  regular  GEAR  UP 
services. 

(b)  Staff  ProfessioiKd  Development 
and  Coordination  with  the  Department. 

(1)  Agree  to  particijiate  in 
Department-provided  professional 
develo})ment  for  the  GEAR  UP  or  .school 
staff  who  will  deliver  the  financial 
planning  and  counseling  described  in 
paragraph  (g)  of  part  1  of  this  jiriority. 

(2)  Ensure  that  tbe  project  director, 
site  coordinators,  and  appropriate 
project  staff  participate  in  meetings  of 
GEAR  UP  grantees  that  tbe  Department 
will  convene  to  provide  jirofessional 
develojiment  and  technical  assistance  to 
(iEAR  UP  grantees  partici])ating  in  tbe 
demonstration. 

Ndte:  'flu;  meetings  are  likely  to  be  held  in 
conjunction  with  the  annual  meetings  of  the 
National  (Council  for  (iommnnity  and 
Education  Parlnershii)s  (NCXiEP).  the 
association  of  GEAR  UP  grantees.  The 
Fehrnary  2013  meeting,  held  in  conjunction 
with  the  CJEAR  UP  t’.aiiacity-Building 
Worksho]),  will  likely  cover  technical 
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assistaiu:o  to  thi;  .Slato  adiuinistralors  ol  llio 
i:oll(!gt!  savings  |)lans.  and  llio  logistical  and 
adininisirativt!  issiuis  in  soiling  up  Iho  colhigc; 
siivings  accounts.  Tlio  rt!inaind(!r  ol  llio 
nuHdings  during  tho  |)rojocl  i)oriod  will  likoly 
I’cHius  on  proldssionai  dovolopinoni  lor  (JEAK 
I  II’  stall  providing  llio  counsoling  to  lainilios. 

(i)  .S/7e  Coordination.  Designate  a  site 
coordinator  for  each  (lE.AR  UP  high 
.school  that  jiartici pates  in  the 
tleinonstration  anti  describe  the  role  of 
the  coordinator  and  to  whom  he  or  she 
will  he  accountable.  The  site 
coordinators  in  schools  that  are 
randoinlv  .selected  to  jirovide  college 
savings  accounts  and  nnancial 
counseling  (treatment  schools)  have 
resjHmsihility,  exerci.sed  consistent  with 
the  State’s  plan  and  ajiproved  project 
application,  for  ensuring  that  their 
schools  meet  all  re(|uirements  for 
])artici])ating  in  the  college  savings 
demonstnttion  jiroject.  Coordinators 
must,  for  example,  ensure  that  college 
savings  accounts  are  ojiened  and  .seeded 
within  two  weeks  of  the  .start  of  ninth 
grade:  that  related  llnancial  counseling 
and  coaching  are  provided  to 
jiarticipating  students  and  parents;  and 
that  schools  cooperate  with  data 
collection  for  the  evaluation.  (See  the 
Hasaarch  Evaluation  section  of  this 
priority  for  further  informatitin  on 
selection  of  the  treatment  .schools).  .Site 
coordinators  in  schools  that  are  not 
particijiating  in  the  college  .savings 
account  and  counseling  components 
(control  .schools)  must  ensure  that  their 
schools  cooperate  with  the  data 
collection  for  the  evaluation. 

(j)  Savings  Account  Administrator. 
.Select  a  savings  account  admini.strator 
to  hold  the  account  funds,  accept 
de|)osit.s.  and  issue  qualified 
withdrawals.  The  applicant  mu.st 
iilentify  the  account  administrator  in  the 
ap|)lication  or  describe  the  process  hv 
which  the  account  administrator  will  he 
.selected. 

The  account  administrator  must  he 
able  to  fulfill  its  role  until  all  Federal 
funds  have  been  disbursed  or  returned 
to  the  Dejiartment.  During  the  grant 
project  period,  mode.st  ailmini.strative 
fees,  not  to  exceed  one  percent  of 
account  balances,  couhl  he  ])aid  to  the 
.savings  account  administrator  with 
Federal  (JFAR  UP  funds  to  cover 
tixpen.stis  related  to  the  UFAR  UP 
Uollege  .Savings  Account  Demonstration 
Project. 

(k)  Savinf’s  Account  Trustee.  Select  a 
.savings  account  trustee  to  manage  the 
account  funds  and  a|)|)rove  withdrawals 
and  other  account  activities.  'I'he 
account  trustee  must  have  demonstrated 
experience  in  succe.ssfnlly  managing 
financial  .services.  The  a])|)licant  must 
identify  the  account  trustee  in  the 


apjilication  or  descriht!  the  jirocess  by 
which  the  account  tru.stee  will  he 
selected. 

'fhe  account  tru.stee  must  he  able  to 
fulfill  its  role  until  all  Federal  funds 
have  been  disbursed  or  returned  to  the 
Department.  The  account  tru.stee  may 
not  he  a  student’s  parent  or  guardian, 
and  must  he  separate  and  distinct  from 
the  account  administrator.  The  trustee 
must  he  a  .Stiite  agency,  such  as  a  .State 
Department  of 'rreasury.  Office  of  the 
Uovernor,  Lieutenant  Uovernor.  or 
(Comptroller,  a  tax-exempt  non-profit 
organization  or  foundation,  or  for-jirofit 
organization  or  business  with 
demonstrated  expertise  and  experience 
in  succe.ssfnlly  managing  financial 
services.  During  the  grant  project 
lieriod,  modest  administrative  fees,  not 
to  exceed  one  percent  of  account 
balances,  could  he  paid  to  the  savings 
account  trustee  with  Federal  CiEAR  DP 
funds  to  cover  expenses  related  to  the 
GEAR  DP  College  Savings  Account 
Demonstration  I’roject. 

(1)  Grantee  Coordinator.  .Sjiecifv  a 
person  or  jiersons  at  the  .State  and  local 
educational  agency  (LEA)  level  who  will 
administer  and  coordinate  all 
components  of  the  demonstration, 
including  jirovision  of  services  provided 
by  the  (CEAR  DP  high  schools, 
monitoring  the  rules  established  for  and 
activities  carried  out  hv  the  savings 
account  administrators  and  tru.stees 
including  distribution  of  letters, 
notifying  jiarents  or  guardians  about  the 
administration  of  the  student  survey  hv 
the  evaluator  and  about  the  release  of 
designated  “directory  information”  from 
the  education  records  of  the  .student  to 
the  savings  account  admini.strator.  the 
savings  account  tru.stee.  or  both,  as 
needed  to  assist  with  estahli.shing  and 
managing  the  college  savings  accounts, 
and  distributing  forms  enabling  parents 
or  guardians  to  ojit  out  of  particijiation 
in  the  college  savings  demonstration 
project.  ('I'he  Dejiartment  will  provide  a 
sample  jiarent/guardian  letter  and  ojit 
out  form.)  riie  grantee  coordinator  mu.st 
also  include  aggregate  information  about 
the  college  .savings  account 
demon.stration  jiroject  in  the  grantee’s 
annual  jierformance  rejiort  to  the 
De])artment,  including  the  number  of 
accounts  o])ened  and  the  total  amount 
of  Federal  GEAR  DP  matching  funds 
(lejKisited  on  behalf  of  students.  The 
grantee  coordinator  mu.st  also  resjiond 
to  the  evaluators’  annual  request  for 
information  on  individual  student 
accounts,  including  the  timing  and 
amounts  of  disbursements  of  .seed  and 
matching  funds,  and  the  student’s  name, 
address,  and  date  of  birth. 

(m)  Directory  Information  Policies. 
Include  oidv  (listricts  or  schools  that 


will  have  directory  information  jiolicies 
in  place  prior  to  Inly  1, 2013,  or  )uly  1, 
2014.  that  allow  for  student  information 
to  he  shiired  in  compliance  with  Federal 
law  with  the  savings  account 
administrator,  the  savings  account 
trustee,  or  both,  as  needed  to  establish 
and  manage  the  college  savings 
accounts.  Dnder  the  jirovisions  of  the 
Family  lulucational  Rights  and  Privacy 
Act  (FERPA)  and  its  inqilementing 
regulations  (20  D..S.G.  1232g  and  34  ('.h’R 
Part  09),  each  of  the  LEAs  or  schools  in 
the  application  must  have  provided 
public  notice  that  the  district  or  .schools 
have  designated  as  “directory 
information”  under  FERPA  the 
student’s  name,  address,  grade  level, 
and  date  of  birth.  In  addition,  in 
accordance  with  FERPA,  if  any  parent 
or  guardian  of  a  student  has  opted  out 
of  the  disclosure  of  this  “directory 
information.”  the  school  or  LEA  will  not 
provide  the  “directory  information”  for 
that  student  to  the  .savings  account 
administrator,  the  savings  account 
trustee,  or  both,  as  needed  to  a.ssist  with 
establishing  the  college  savings 
accounts,  and  savings  accounts  with 
GEAR  DP  seed  monev  will  not  he 
o|)ened  in  his  or  her  name,  unless  the 
jiarent  or  guardian  of  that  .student 
provides  consent  under  34  (iFR  99.30. 

(n)  Grantee  Non-Eedead  Match 
Hecjuinnnent.  Meet  the  statutory  non- 
f’ederal  match  reciuirement  (.see  Section 
404G(h)  of  the  HEA  and  34  GFR  094.7.) 

Note:  A  .State  grantee  would  meet  the 
slalulorv  match  reipiirenieiil  lied  to  these 
additional  research  demonstration  project 
Innds  through  any  “over-matched"  non- 
I’ederal  limds  it  already  is  committed  to 
])roviding  under  its  regular  (iEAR  UP 
application.  A  .Stale  that  would  need  to 
Jirovide  other  non-1'’ederal  lunds  in  order  to 
meet  the  statutory  match  reiiniremeni  lied  to 
GEAR  UP  funds  jirovided  for  the  research 
demonstration  jirojeci  would  need  to  include 
with  its  ap|)licalion  a  budget  of  how  it 
|)ro])osed  to  do  so.  (^onlrilnilions  of  students, 
families,  parents'  emjiloyers,  (  omnumity- 
hased  organizations,  religious  organizations, 
and  others  to  student  savings  act:ounl  could 
he  treated  as  a  matching  contrihution,  hut,  if 
during  any  jirojeci  year  these  jirivate 
conirilmlions  to  savings  account  were  less 
than  anticipated,  a  .Stale  would  have  to 
ensure  hy  the  end  of  each  jiroject  year  that 
it  had  met  the  annual  matching  reijuirement 
through  other  non-l’ederal  coniriliutions  to 
this  Jiroject  or  the  regular  (diiAK  UP 
activities. 

(d)  Budget.  Provido  a  hudgot  and 
hudgol  narrativo  with  jirujcctcd  chargo.s 
of  Federal  (JEAR  DP  fund.sand  any  non- 
Federal  matching  contributions,  that 
describes  the  expected  costs  of 
implementing  the  jiroposed  jiroject, 
including  jirovision  of  jiayment  to  the 
account  admini.strator,  the  account 
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trustee,  or  both  of  rea.sonahle  costs  for 
managing  the  savings  accounts 
according  to  reejuireinents  of  this 
section. 

(p)  Ovnr-iudtching.  A  family  that  over¬ 
matches  the  Muleral  account  in  any 
month  may  not  receive  credit  for  the 
amount  of  over-match  in  any  future 
montli.  including  a  catch-u])  period,  for 
purposes  of  meeting  that  month’s  GEAR 
IIP  i)rogram  matching  contrihution. 

II.  Ildscarch  Evdluaiion 

The  applicant  must  describe  in  its 
a])plication  its  agreement  to  the 
following: 

(a)  Bcindom  Assi<>nmdiit  of  Schools. 

An  apj)licant  must — 

(1)  Agree  to  a  random  assignment  by 
the  evaluation  contractor  of  one-half  of 
the  GEAR  UP  high  schools  identified  in 
its  aj)plication  for  their  students  to 
rciceive  demonstration  services 
(treatment  .schools).  In  addition  to  the 
regular  GEAR  UP  services  offered  at 
the.se  treatment  schools,  GEAR  UP 
projects  mu.st  also  offer  the  college 
savings  account  and  financial 
counseling  intervention  in  accordance 
with  Priority  1  (Funding  Eligihility). 

'fhe  students  in  the  remainder  of  the 
high  schools  (control  schools)  will  not 
receive  the  c:ollege  savings  account  and 
financial  counseling  components  hut 
will  continue  to  receive  regular  (iEAR 
UP  services. 

(2)  Agree  not  to  offer  a  ])rogram  that 
])rovides  .seed  or  matching  funds  for 
college  savings  accounts  in  the  control 
.schools  for  the  duration  of  the  (jEAR  UP 
grant. 

(h)  Data  Collection.  The  applicant  and 
the  LEA(.s)  and  GEAR  UP  high  .schools 
that  would  like  to  imjdement  college 
.savings  accounts  (some  of  which  will 
h(!come  c:ontrol  schools)  must  agree  to 
l)articipate  and  cooperate  in  the  data 
collection  conducted  by  the 
Department’s  evaluator,  which  will 
include  the  following: 

(1)  Two  surveys  of  GEAR  UP  projec;t 
directors  at  the  State  education  agency 
(SEA)  or  LEA  level  and  site  coordinators 
for  each  school  about  the 
iinjilementation  of  the  college  savings 
account  and  counseling  comj)onent.s, 
including  the  extent  to  which  the 
college  .savings  account  counseling  was 
])rovided  in  the  treatment  schools  and 
counseling  and  other  services  were 
])rovided  under  the  GEAR  UP  grant  in 
l)oth  treatment  and  control  schools; 

(2)  Two  surveys  of  (iEAR  UP  students 
ahout  their  jjarticipation  in  GliAR  UP 
program  ac;tivitie.s  and  other  college 
access  programs:  their  expectations 
ahout  college  enrollment  and  costs;  their 
knowledge  ahout  college  savings  and 
financial  aid;  their  financial  literacy; 


their  jjlans  for  enrollment  in  college- 
])re})aratory  courses;  and  their  financial 
Ijchaviors,  including  the  extent  to  which 
they  are  saving  for  college: 

(3)  Two  surveys  of  ])arents  of  students 
])artici])ating  in  the  GEAR  UP  program, 
in  a  form  that  will  h(!  compndumsihle  to 
panmts  of  English  language  learners, 
ahout  their  participation  in  GEAR  UP 
program  activities  and  other  college 
access  ])rograms;  their  expectations 
ahc)ut  tlieir  child’s  college  enrollment 
and  costs;  their  knowhnlge  ahout  college 
savings  and  financial  aid;  their  financial 
literacy:  and  their  financial  decisions, 
including  the  extent  to  which  they  are 
saving  for  college; 

(4)  For  treatment  .schools,  data  on  the 
extent  to  which  their  staff  attend  the 
reqiured  profe.ssional  develojjinent; 

(.5)  F’or  both  treatment  and  control 
.schools,  rosters  of  all  GEAR  UP 
j)articij)ants  who  are  in  the  ninth  grade 
in  fall  2013  or  fall  2014,  including  the 
names  of  the  .students,  and  other 
identifying  information  (such  as  their 
dates  of  birth,  zij)  coiles,  parent  contact 
information,  or  district  or  school 
identification  nnmh(;rs)  that  will  enable 
th(i  Dejiartment’s  (!valuator  to  nupiest 
school  administrative  records  from  the 
State  or  LEA  for  the  ap])ro])riate 
students; 

(0)  Access  to  the  aj)|)ropriate  State  or 
LEA  school  administrative  records, 
which  will  h(!  used  to  measure  student 
characteristics  and  achievement  prior  to 
the  ninth  grade,  student  attendance, 
course  taking  patterns,  and  credits  in 
grades  9—12  for  .students  in  the 
treatment  and  control  schools; 

(7)  From  the  grantee,  annual 
information  on  the  accounts  of 
individual  students,  including  the 
timing  and  amounts  of  disbursements  of 
seed  and  matching  funds,  and  the 
student’s  name,  addre.ss,  and  date  of 
birth. 

(c)  UHters  of  Support.  Each  applicant 
must  include  in  its  application  the 
following: 

(1)  Letters  of  su])port  from  the 
rehivant  LEAs.  Unless  the  SEA  agrees  in 
the  ajjplication  to  jnovide  this  same 
data  on  its  own.  the.se  letters  of  .supj)ort 
also  must  contain  tin;  LEA’s  agreement 
to  jjiovide  the  relevant  school  records 
data  to  the  evaluation  contractor, 
including  the  following  school  records 
data  for  GEAR  UP  ])articipants  who  are 
enrolled  in  the  ninth  grade  in  the 
tnuitment  schools  and  control  .schools  in 
the  fall  2013  or  fall  2014,  regardless  of 
whether  the  student  has  continued  to  he 
enrolled  in  his  or  her  original  high 
school; 

(i)  Scores  on  State  or  di.strict- 
administrated  a.sse.ssments  of  reading 


and  math  for  the  seventh  and  eighth 
grades  and  high  school  years; 

(ii)  High  school  attendance: 

(iii)  High  school  courses  iii  which  the 
.student  was  enrolled  and  grades  and 
credits  receivcul  for  those  courses; 

(iv)  D(!mograi)hic  information  such  as 
gender,  race/ethnicitv.  panmts’ 
(ulucational  attainment,  English 
proficiency,  and  the  extent  to  which  a 
language  other  than  Engli.sh  is  spoken  at 
home: 

(v)  Whether  the  student  is  certified  as 
eligible  for  free  or  reduced  price  lunch 
through  the  National  School  Lunch 
Program;  and 

(vi)  Whether  the  student  has  an 
individualizeil  education  program. 

(2)  A  letter  from  the  principal  of  each 
high  school  identified  in  the  apjilication 
agreeing  to  participate  in  all  asjiects  of 
the  evaluation  and  grant,  including: 

(i)  Random  assignment  of  the  high 
.school; 

(ii)  If  randomly  selected  to  implement 
the  demon.stration  services,  allowing  the 
GEAR  UP  program  to  offer  the  college 
savings  account  and  coun.seling 
components  to  eligible  GEAR  UP 
participants  at  the  principal’s  high 
school:  and 

(iii)  Regardle.ss  of  whether  a  .school  is 
in  the  treatment  or  control  gronj), 
provision  to  the  evaluation  contractor  of 
rosters  of  GEAR  UI’  participants  who  an; 
in  the  ninth  grade  in  fall  2013  or  fall 
2014,  including  identifying  information 
(such  as  student  names,  dates  of  birth, 
zi])  codes,  ))arent  contact  information,  or 
district  or  school  identification 
numhers)  that  will  enable  the  contractor 
to  request  the  admini.strative  records 
from  the  State  or  LEA  ahout  tlu; 
appro])riate  .students. 

(3)  Letter  from  the  siqjerintendent  of 
each  LEA  overseeing  the  schools  in  the 
evaluation,  agreeing  to  all  asjiects  of  the 
evaluation  and  grant,  including — 

(i)  Random  a.ssignment  of  their  GEAR 
UP  high  schools  li.sted  in  the 
application; 

(ii)  If  randomly  selected  to  implement 
the  demonstration  services,  an 
agreement  allowing  the  State  GEAR  UP 
j)rogram  to  offer  the  college  savings 
account  and  financial  counseling  to 
eligible  GEAR  UP  partici])ant.s 
consistent  with  the  priorities  and 
reciuirements  in  this  notice  of  final 
])rioritie.s;  and 

(iii)  Regardless  of  whether  the  schools 
are  in  the  treatment  or  control  group,  an 
agreement  to  ])rovide  to  the  evaluation 
c:ontractor  rostcu's  of  GEAR  UP 
j)artici))ant.s  who  are  in  the  ninth  grade 
in  fall  2013  or  fall  2014,  including 
identifying  information  (such  as  student 
names,  dates  of  birth,  zij)  coiles,  ])arent 
contact  information,  or  district  or  school 
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idcMitiiication  nuinl)ers)  that  will  enable 
the  contractor  to  rtKjuest  the 
administrative  mcords  from  the  State  or 
LHA  about  the  a|)propriate  students. 

(iv)  An  agreement  to  have  district  or 
.school  dirtictory  information  policies  in 
place  prior  to  )uly  1.  2013,  or  )uly  1. 

2014.  that  allow  for  student  information 
to  he  shared  in  com])liance  with  Federal 
law  with  the  savings  account 
administrator,  the  .savings  account 
trustiHi.  or  both,  as  needed  to  establish 
and  manage  the  t;oilege  savings 
accounts.  Under  the  provisions  of  the 
FFRPA  and  its  implementing 
nigulations.  each  of  the  LKAs  in  the 
application  or  .schools  therein  must 
have  j)rovi(led  public  notice  that  the 
district  or  school  has  designated  as 
“dinMlory  information”  under  FFRPA 
the  .student's  name,  grade  level,  address, 
and  date  of  birth.  In  addition,  in 
accor(lam;(;  with  FFRPA.  if  any  parents 
or  guardians  of  a  .student  has  opted  out 
of  the  disclosure  of  this  student 
directorv  information,  the  .stliool  or  LFA 
will  not  provide  “directory 
information”  on  that  .student  to  the 
.savings  account  administrator  or  the 
.savings  account  trustee,  and  .savings 
accounts  with  (IFAR  U!^  seed  money 
will  not  h(!  opened  in  his  or  her  name, 
unless  the  |)ar(mt  or  guardian  of  that 
student  provides  consent  under  34  UFR 
‘19.30. 

Typas  of  l^riorHios:  Wlnm  iin  iling 
applications  for  a  competition  using  one 
or  mon;  priorities,  we  designate  the  tyj)e 
of  each  priority  as  absolute.  com|)(!litive 
pnderence,  or  invitational  through  a 
notic;e  in  the  Federal  Register.  The 
effect  of  (jach  tvp(!  of  prioritv  follows; 

Absolute  prioritv:  Under  an  absolute 
priority,  we  consider  only  applications 
that  nnx;t  the  ])rioritv  (34  CFR 
73.105(c)(3)). 

(Jonipotitiva  proforenco  priority: 

Under  a  competitive  pnderence  j)riority. 
w<j  give  com|)(!titive  pnderence  to  an 
ap|)lication  by  (1)  awarding  additional 
|)oints,  depending  on  the  extcmt  to 
which  the  application  mecjts  the  priority 
(34  (3’R  75.105(c)(2)(i)):  or  (2)  .selecting 
an  ap|)lication  that  meets  the  prioritv 
ov(!r  an  application  of  comparable  merit 
that  does  not  imjet  the  prioritv  (34  CFR 
75.105(c)(2)(ii)). 

Invitational  prioritv:  Under  an 
invitational  priority,  we  are  particularly 
interestcKl  in  applications  that  meet  tin; 
priority.  Ilowfwer.  we  do  not  give;  an 
ap|)lication  that  me(4.s  the  |)riority  a 
preference  over  other  ap|)iications  (34 
CFR  75.10.3(c)(1)). 

This  notice  of  final  j)rioriti(!.s  does  not 
preclude  us  from  pro|)o.sing  additional 
prioriti(!s.  r(!(|uirements,  definitions,  or 
.scdection  criteria,  subject  to  meeting 
a|)plicahle  rulemaking  nxpiinmients. 


Note:  Tliis  notice  of  final  jiriorities  does 
not  solicit  applications.  In  any  year  in  which 
we  choose  to  implement  this  |)riority.  we 
invite  ai)|)lications  through  a  notice  in  the 
Federal  Register. 

Executive  Orders  12}t(i(>  and  13503 
Rof’iilatorv  Impact  Anaivsis 

Under  Fxcictitive  Order  1280().  the 
.Secretary  must  determine  whether  this 
regulatory  ac:tion  is  "significant"  and. 
therefore,  subject  to  the  retiuiremenls  of 
the  Fxecutive  order  and  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB).  Section  3(f)  of  Fxecutive 
Order  12800  defines  a  “signilu:ant 
regulatory  action”  as  ;m  action  likely  to 
result  in  a  rule  that  may — 

(1)  Have  an  annual  effect  on  the 
economy  of  .Si  00  million  or  more,  or 
adversely  affect  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
.State,  local  or  tribal  governments  or 
communities  in  a  material  way  (also 
referred  to  as  an  “economically 
significant”  rule); 

(2)  Create  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  j)lanned  by  another  agency; 

(3)  Materially  alt(ir  tin:  budgetary 
impacts  of  entitlement  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recij)ients  thereof;  or 

(4)  Rai.se  novel  legal  or  |)olicy  i.ssues 
arising  out  of  legal  mandates,  the 
Fresiclent’s  priorities,  or  the  princijiles 
stated  in  the  Fxecutive  order. 

This  final  regulatory  action  is  not  a 
significant  regulatory  action  subject  to 
review  by  OMB  under  section  3(f)  of 
Fxecutive  Order  128()(). 

We  have  also  reviewed  tins  final 
regulatory  action  under  Fxecutive  Order 
13583.  which  sujjplements  and 
explicitly  reaffirms  the  princi])les, 
structures,  and  definitions  governing 
regulatory  review  estahli.shed  in 
Fxecutive  Order  12888.  To  the  extent 
j)ermitted  by  law,  Fxecutive  Order 
13583  re()uire.s  that  an  agency — 

(1)  Froj)o.se  or  adopt  regulations  only 
upon  a  reasoned  determination  that 
their  benefits  justify  their  costs 
(recognizing  that  .some  henefits  and 
co.sts  are  difficult  to  (|uantify); 

(2)  Tailor  its  regulations  to  im])ose  the 
lea.st  burden  on  .society,  consistent  with 
obtaining  regulatory  objectives  and 
taking  into  account — among  other  things 
and  to  the  extent  practicable — the  co.sts 
of  cumulative  regulations; 

(3)  In  choosing  among  alternative 
regulatory  approaches,  .select  those 
a|)proache.s  that  maximize  net  henefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
imj)acl.s;  and  e(juity); 


(4)  To  the  extent  feasible,  s])ecify 
])erformance  objectives,  rather  than  the 
l)ehavior  or  manner  of  compliance  a 
regulated  entity  must  ado])t;  and 

(5)  Identify  and  assess  available 
alternatives  to  direct  regulation, 
including  economic  incentive.s — such  as 
user  fees  or  marketable  i)ermits — to 
encourage  the  desired  behavior,  or 
provide  information  that  enables  the 
j)ublic  to  make  choices. 

I'ixecutive  Order  13583  also  recjuires 
an  agen(;y  “to  u.se  the  best  available 
technitjues  to  (luantify  anticipated 
present  and  future  benefits  and  co.sts  as 
accurately  as  possible.”  The  Office  of 
Information  and  Regulatory  Affairs  of 
OMB  has  emjjhasized  that  these 
technicjues  may  include  “identifying 
changing  future  com])liance  costs  that 
might  residt  from  technological 
innovation  or  anticipated  behavioral 
changes.” 

We  are  issuing  these  final  priorities 
only  on  a  reasoned  determination  that 
their  benefits  justifv  their  costs.  In 
choosing  among  alternative  regulatory 
ajjproaches,  we  selected  those 
approaches  that  maximize  net  benefits. 
Based  on  the  analysis  that  ibllows,  the 
I)e])artnient  believes  that  this  regulatory 
action  is  consistent  with  the  j)rinci})les 
in  Fxecutive  Order  13583. 

We  also  have  determined  that  this 
regulatory  action  does  not  unduly 
interfere  with  .State,  local,  and  tribal 
governments  in  the  exerci.se  of  their 
governmental  functions. 

In  accordance  with  both  Fxecutive 
orders,  the  Dejjartment  has  assessed  the 
potential  costs  and  benefits,  both 
(juantitative  and  cpialitative,  of  this 
regulatory  action.  The  jiotential  c:o.sts 
are  those  resulting  from  statutory 
requirements  and  those  we  have 
determined  as  necessary  for 
administering  the  Department’s 
jjrogranis  and  activities. 

Intergovernmental  Review:  This 
j)rogram  is  subject  to  Fxecutive  Order 
12372  and  the  regulations  in  34  CFR 
part  79.  One  of  the  objectives  of  the 
Fxecutive  order  is  to  foster  an 
intergovernmental  partnership  and  a 
.strengthened  federali.sin.  The  Fxecutive 
order  relies  on  j)roce.sses  developed  bv 
.State  and  local  governments  for 
coordination  and  review  of  ])roiK).sed 
Federal  financial  assistance. 

This  document  ])rovide.s  early 
notification  of  our  specific  ])lans  and 
actions  for  this  ])rogram. 

Accessible  Format:  Individuals  with 
disabilities  can  obtain  this  document  in 
an  accessible  format  (e.g.,  braille,  large 
print,  audiotajK;,  or  com|)act  disc)  on 
re(]uest  to  the  program  contact  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 
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Elact ionic  Access  to  This  Document: 
'I’lie  official  version  of  this  dociiinent  is 
the  {iociunent  published  in  the  Federal 
Register.  Free  Internet  acce.ss  to  the 
of  ficial  edition  of  the  Federal  Register 
and  the  (iode  of  Federal  Regulations  is 
available  via  the  Federal  Digital  System 
at;  w'n’W’.gjio.gov/fdsvs.  At  tliis  site  yon 
can  view  this  document,  as  well  as  all 
other  documents  of  this  De])artment 


published  in  the  Federal  Register,  in 
text  or  Adobe  Portable  Document 
Format  (PDF).  To  n.se  PDF  yon  mn.st 
have  Adobe  Acrobat  Reader,  which  is 
available  free  at  the  site. 

Yon  may  also  access  documents  of  the 
Dcjpartment  published  in  the  Federal 
Register  by  using  the  article  .search 
feature;  at:  w’W’W’.federuhegistev.^ov. 
S])ecifically,  through  the  advanced 


search  feature  at  this  site,  you  can  limit 
your  search  to  documents  j)ul)lished  hv 
the  Department. 

l)at{;(l;  lamiary  1(i.  2013. 

David  A.  Bergeron, 

Acting  Assistant  Scciclary  for  Posisecondary 
lulncalion. 
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DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

30CFR  Part  104 

RIN  1219-AB73 

Pattern  of  Violations 

agency:  Mine  Safety  and  Health 
Adinini.stration,  Labor. 

ACTION:  Final  rule. 

SUMMARY:  'I’he  Mine  Safety  and  Health 
Adinini.stration  (MSHA)  is  revising  the 
Agency’s  existing  regulation  for  pattern 
of  violations  (F(1\0.  MSHA  has 
determined  that  the  existing  regulation 
does  not  atlequately  achieve  the  intent 
of  the  P’ederal  Mine  Safety  and  Health 
Act  of  1977  (Mine  Act)  that  the  FtlV 
provision  he  used  to  address  mine 
operators  who  have  demonstrated  a 
disregard  for  the  health  and  safety  of 
miners,  (iongress  included  the  I’OV 
provision  in  the  Mine  Act  so  that  mine 
ojierators  would  manage  health  and 
safety  conditions  at  mines  and  find  and 
fix  the  root  causes  of  significant  and 
substantial  (SfiS)  violations,  jirotecting 
the  health  and  safety  of  miners.  'Hie 
final  rule  sinqilifies  the  existing  FOV 
criteria,  imjiroves  consistency  in 
applying  the  FOV  criteria,  and  more 
effectively  achieves  the  Mine  AO’s 
statutory  intent.  It  also  encourages 
chronic  safety  violators  to  comply  with 
the  Mine  Act  and  MSHA’s  health  and 
safety  standards. 

DATES:  'I’he  final  ride  is  effective  on 
March  25.  2013. 

FOR  FURTHER  INFORMATION  CONTACT: 

Oeorge  F.  ’t’rieh.sch,  Director.  Office  of 
Standards.  Regulations,  and  Variances. 
MSHA.  at  ti'ifihfich .george@dol .gov 
(email):  202-693-9440  (voice);  or  202- 
693-9441  (facsimile).  (The.se  are  not 
toll-free  nnmhers.) 

SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Exeeiitivi!  Siminiary 

II.  Hackgrouiul 

III.  .Seetimi-hy-Section  Analysis 

IV.  Regulatory  Economic  Analysis 

V.  F'easihilily 

VI.  Regulatory  1- lexihilily  Analysis  and  Small 

Hnsiness  Regulatory  Enforcement 
Fairness  Act 

VII.  Paperwork  Reduction  Act  of  1993 

VIII.  Other  Regulatory  Considerations 

IX.  References 

Availability  of  Information 

Access  rulemaking  documents 
electronically  at  http:/ /www.msho .gov/ 
rogsinfo.htni  or  http:// 
www.wgiilotions.gov  on  the  day 
following  jmblication  of  this  notice  in 
the  Federal  Register. 


I.  Executive  Summary 

/\.  Purpose  of  the  Hegiilatorv  Action 

(Congress  enae'ed  the  pattern  of 
violations  (I’OV)  jirovision  to  provide 
MSHA  with  an  additional  enforcement 
tool,  when  other  tools  luid  jiroven 
ineffective.  The  final  rule  implements 
the  statutory  and  legislative  intent  that 
safe  and  healthful  conditions  be 
restored  at  noncompliant  mines. 

This  rule  will  have  both  (juantitative 
and  (pialitative  benefits  and  will  reduce 
accidents,  injuries,  and  fatalities  in 
mines.  This  final  rule  is  responsive  to 
recommendations  in  the  Office  of  the 
fnsjiector  General’s  Report  (OIG  Report) 
on  MSHA’s  imjilementation  of  its  l^OV 
authority.  The  safety  and  health 
conditions  that  led  to  the  accident  at  the 
lljiper  Big  Branch  (IJBB)  mine  on  Ajiril 
.5,  2010,  further  demonstrated  the  need 
to  revise  the  l^OV  regulation. 

The  FOV  final  rule  is  one  of  MSHA’s 
highest  priority  regulatory  initiatives,  it 
strengthens  MSHA’s  ability  to  focus  on 
those  mine  o|)erators  who  demonstrate 
a  disregard  for  the  health  and  .safety  of 
miners  through  a  recurring  iiattern  of 
significant  and  substantial  (SikS) 
violations.  This  final  rule  allows  MSHA 
to  focus  on  the  most  troubling  mines, 
provide  those  operators  with  notice  that 
they  are  out  of  compliance,  and  review 
their  health  and  safety  conditions  until 
they  are  improved.  This  ride  will  not 
affect  the  vast  majority  of  mines  that 
ojierate  in  compfiance  with  the  Federal 
Mine  Safety  and  Health  Act  of  1977 
(Mine  Act). 

Gongress  intended  that  MSHA  act 
(luickly  to  address  mines  with  recurring 
safety  and  health  violations.  MSHA’s 
existing  FOV  regulation  limits  the 
Agency’s  effective  u.se  of  the  1T)\^ 
provision,  resulting  in  delays  in  taking 
action  against  chronic  violators  and 
dejiriving  miners  of  necessary  safety 
and  health  protections. 

B.  Summary  of  Major  Provisions 

The  final  rule  simjilifies  the  existing 
FOV  criteria,  improves  consistency  in 
ajiplying  the  FOV  criteria,  and  increa.ses 
the  efficiency  and  effect ivene.ss  in 
issuance  of  a  ITIV  notice.  'I’he  final  I’OV 
rule; 

•  Retains  the  existing  regulatory 
re(|nirement  that  MSHA  review  all 
mines  for  a  FOV  at  lea.st  once  each  ynar; 

•  Eliminates  the  initial  screening  and 
the  potential  pattern  of  violations 
(I^FOV)  notice  and  review  process: 

•  Eliminates  the  existing  reijiiirement 
that  MSHA  can  consider  only  final 
orders  in  its  f’OV''  review; 

•  Like  the  existing  rule,  establi.shes 
general  criteria  that  MSHA  will  use  to 
identify  mines  with  a  pattern  of 


significant  and  substantial  (S&S) 
violations: 

•  I’rovides  for  posting,  on  MSHA’s 
Web  site,  the  specific  criteria  (e.g.,  the 
number  or  rate  of  StkS  violations)  that 
MSHA  will  n.se  in  making  I’OV 
determinations.  This  is  consistent  with 
existing  practice;  and 

•  Mirrors  the  jirovision  in  the  Mine 
Act  for  termination  of  a  ITIV. 

In  addition,  in  respon.se  to  commenter 
concerns,  the  preamble  to  the  final  rule 
addresses: 

•  MSHA’s  Monthly  Monitoring  Tool 
for  Iiattern  of  Violations  that  operators 
can  use  to  monitor  their  compliance 
performance; 

•  MSHA’s  commitment  to  reque.sting 
.stakeholder  input  to  revisions  of  the 
specific  criteria:  and 

•  MSHA’s  respon.se  to  commenters’ 
due  jirocess  concerns; 

(1)  Operator  can  submit  a  corrective 
action  program; 

(2)  Operator  can  reipiest  a  meeting 
with  the  District  Manager  to  di.scuss 
discrepancies  in  MSHA  data;  and 

(3)  Operator  can  request  expedited 
temporary  relief  from  a  ITIV  closure 
order. 

G.  Projected  (iosts  and  Benefits 

This  rule  is  not  economically 
significant.  Net  benefits  are 
approximately  .$6.7  million.  Total 
annualized  benefits  are  .$12.6  million 
and  total  annualized  costs  are  .$5.9 
million.  The  final  ride  will  not  have  a 
significant  economic  impact  on  a 
substantial  nnmber  of  small  mining 
ojierations. 

M.SHA  e.stimates  that  the  final  rule 
will  prevent  1.796  non-fatal  and  non- 
disabling  injuries  over  10  years. 

MSHA  expects  that  qualitative 
benefits  will: 

•  Encourage  chronic  violators  to  more 
effectively  and  quickly  comply  with 
.safety  and  health  standards; 

•  Frovide  for  a  more  ojien  and 
transparent  process; 

•  I’romote  a  culture  of  safety  and 
health  at  mines  and  hold  ojierators  more 
accountable;  and 

•  .Simplify  M.SHA’s  procedures  to 
improve  consistency. 

11.  Background 

A.  Statutorv  Provision 

In  enacting  the  Federal  Mine  .Safety 
and  Health  Act  of  1977  (Mine  Act), 
(kingress  included  the  pattern  of 
violations  (FOV)  jirovision  in  section 
l()4(e)  to  jirovide  MSHA  with  an 
additional  enforcement  tool  to  jirotect 
miners  when  the  mine  ojierator 
demonstrated  a  disregard  for  the  health 
and  safety  of  miners.  The  need  for  such 
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a  provision  was  forcefully  demonstrated 
during  the  investigation  of  the  Scotia 
Mine  di.saster,  which  occurred  in  l‘)7(i 
in  Ra.stern  Kentucky  (S.  Rep.  No.  181. 
tt.5th  (k)ng.,  1st  vSess.  at  32).  As  a  result 
of  exjjlosions  on  March  and  11.  lU7(i, 
caused  by  dangerous  accumulations  of 
methane.  23  miners  and  three  mine 
inspectors  lost  their  lives.  'Fhe  Scotia 
Mine  had  a  chronic  history  of  persi.stent, 
.serious  violations  that  were  repeatedlv 
cited  by  MSHA.  After  abating  the 
violations,  the  mine  o])erator  would 
permit  the  .same  violations  to  recur. 
rej)eatedly  exjjosing  miners  to  the  same 
hazards.  The  accident  investigation 
showed  that  MSHA’s  then  existing 
enforcement  jirogram  had  h(;en  unable 
to  address  the  Scotia  Mine's  hi.story  of 
recurring  violations. 

The  Mine  Act  places  the 
nisponsihility  for  ensuring  the  health 
and  safety  of  miners  on  mine  operators. 
The  legislative  historv  of  the  Mine  Act 
emphasizes  that  Congress  reserved  the 
I’OV  provision  for  mine  operators  with 
a  record  of  repeated  significant  and 
substantial  (SKS)  violations.  Congre.ss 
intended  the  I’OV  provision  to  he  used 
for  mine  oj)erators  who  have  not 
responded  to  the  Agency’s  other 
enforcement  efforts.  The  higislativ’e 
historv  states  that  Congress  believed 
that  the  existence  of  a  jjattern  would 
signal  to  both  the  mine  op(!rator  and  the 
Secretary  that  “there  is  a  netul  to  re.store 
the  mine  to  effective  safe  and  healthful 
conditions  and  that  the  mere  abatement 
of  violations  as  they  are  cited  is 
insufficrient"  (S.  Rep.  No.  181.  suj)ra  at 
33). 

The  Mine  Act  does  not  define  j)attern 
of  violations.  Section  lt)4(e){4) 
authorizes  the  Secretarv  “to  establish 
criteria  for  dtitermining  when  a  pattern 
of  violations  of  mandatory  health  or 
safety  standards  exi.sts."  (Congre.ss 
jM'ovided  the  Secretary  with  broad 
discretion  in  establishing  the.se  criteria, 
n;cognizing  that  MSHA  may  need  to 
modify  the  criteria  as  experience 
dictates. 

li.  l{fif>ul(iton'  Hiatorv 

MSHA  proposed  a  POV  regulation  in 
1880  (43  FR  34(>5(i).  That  pro])o.sal 
included:  pur|)ose  and  .scoj)e,  initial 
scre<;ning.  |)attern  criteria,  i.ssuance  of 
notice,  and  termination  of  notice, 
(kmimenters  were  generally  oj)po.sed  to 
the  lt)80  pro|)osal  and  it  was  never 
finalizcul. 

On  Fehruary  8,  1083  (30  FR  .3470), 
MSHA  announced  its  withdrawal  of  the; 
lt)80  pro|)osed  rule  and  i.ssued  an 
advance  notice  of  proj)o.sed  rulemaking 
(ANFRM)  that  addnissed  manv  of  the 
concerns  expre.ssed  about  the  1080 
proposal.  In  the  1083  ANPRM.  MSHA 


stated  that  it  intended  to  focus  on  tlu; 
health  and  safety  record  of  each  miiu! 
rather  than  on  a  .strictly  (piantitative 
comparison  of  mines  to  industry-wide 
norms.  In  the  ANPRM,  MSHA  stated 
that  the  Agency  envisioned  simplified 
criteria,  focusing  on  two  ])rinci|)al 
cpie.stions: 

•  Were  SKS  violations  common  to  a 
particular  hazard  or  did  SKS  violations 
throughout  the  mine  re])re.sent  an 
underlying  health  and  safetv  problem? 

•  Is  the  mine  on  a  l()4(d) 
unwarrantable  failure  se(]uence. 
indicating  that  other  enforcement 
measures  had  been  ineffective? 

MSHA  recpiested  suggestions  for 
aclditional  factors  the  Agency  should 
use  in  determining  whether  a  I’OV 
exists  and  requested  ideas  on 
administrative  procedures  for 
terminating  a  pattern  notice. 

Ba.sed  on  the  comments  on  the  1083 
ANPRM,  MSHA  inihlished  a  new 
j)roposed  rule  on  May  30,  1080  (34  FR 
23130),  which  inchuled  criteria  and 
procedures  for  identifying  mines  with  a 
pattern  of  SKS  violations.  The  1080 
propo.sal  included  ])rocedures  for  initial 
identification  of  mines  develoj)ing  a 
I’OV;  criteria  for  determining  whether  a 
POV  (jxi.sts  at  a  mine;  notification 
procedures  that  would  ])rovide  both  the 
mine  ojjerator  and  miners’ 
rej)re.sentative  an  opportunitv  to 
respond  to  the  Agency’s  evaluation  that 
a  POV  may  exi.st;  and  procedures  for 
terminating  a  POV  notice.  The  1080 
j)ropo.sal  addre.s.sed  the  major  issues 
rai.sed  by  comment(;rs  on  the  1080 
proposal  and  the  1083  ANPRM. 
(k)mmenters’  primary  concerns  were 
MSHA’s  ])olicies  for  enforcing  the  SKS 
provisions  of  the  Mine  Act.  the  civil 
j)enalty  regulation,  and  MSHA’s 
enforcement  of  the  unwarrantable 
failure  j)rovision  of  the  Mine  Act. 

MSHA  held  two  public  hearings.  After 
consideration  of  the  information  and 
data  in  the  rulemaking  record,  MSHA 
issued  a  final  rule  on  )ulv  31, 1000  (33 
FR  31128). 

MSHA  propo.sed  revisions  to  its  POV 
rule  t)n  Imhruarv  2.  2011  (70  FR  3710). 
The  Agency  held  five  public  hearings: 
)une  2  in  Denver.  OO;  |une  7  in 
Charle.ston,  WV;  June  0  in  Ifirmingham. 
Al.;  June  13  in  Arlington.  VA:  and  Jidv 
12  in  Haztird,  KY.  MSHA  also  extended 
the  comment  j)eriod  three  times  to  April 
18,  June  30.  and  August  1, 2011. 

C.  luiforcenianl  Uisloiv 

Until  mid-2007.  I’OV  screening  was 
decentralized:  MSHA  District  offices 
were  responsible  for  conducting  the 
nxjuired  annual  POV  .screening  of 
mines.  Following  the  accidents  at  the 
Sago,  Darby,  and  Aracoma  mines  in 


2000.  MSHA  d(!veloj)ed  a  centralized 
POV  screening  proc:e.ss. 

MSHA  initiated  a  newly  develojjed 
“Pattern  of  Violations  Screening  Oriteria 
and  Scoring  Model”  in  mid-2007,  using 
a  com])uter  jirogram  based  on  the 
.screening  criteria  and  scoring  model  to 
generate  lists  of  mines  with  a  potential 
pattern  of  violations  (I’POV).  In  late 
2000,  MSHA  determined  that  the 
Agency  needed  to  revi.se  its  I’OV 
regulation  and  placed  Part  104 — I’attern 
of  Violations  on  the  Agency’s  2010 
Spring  Semi-annual  Regulatory  Agenda. 
The  safety  and  health  conditions  at  the 
llpjjer  Big  Branch  (UBB)  mine  that  led 
to  the  accident  on  A])ril  3.  2010,  further 
(hmionstrated  the  need  to  update  the 
POV  regidation.  As  one  commenter 
.stated,  the  UBB  mine  avoided  being 
l)laced  on  a  I’OV  desj)ite  an  egregious 
record  of  noncomj)liance. 

In  order  to  increase  transjiarency,  the 
Agency  also  created  a  user-friendlv, 
“Monthly  Monitoring  Tool  for  I’attern  of 
Violations”  (on-line  Monthly 
Monitoring  Tool)  that  ])rovides  mine 
operators,  on  a  monthly  basis,  a 
statement  of  their  performance  with 
respect  to  each  of  the  1’1’OV  .screening 
criteria  jjosted  on  MSHA’s  Web  site. 

Prior  to  MSHA’s  cniation  of  the  on¬ 
line  Monthly  Monitoring  Tool,  mine 
operators  had  to  track  each  mine’s 
compliance  performance  ami  calculate 
the  statistics  to  determine  whether  the 
mine  met  each  of  the  specific  screening 
criteria.  Many  mine  operators  relied  on 
MSHA  to  issue  a  I’POV  notice.  Now, 
with  MSHA’s  on-line  Monthly 
Monitoring  Tool,  they  do  not  have  to 
calculate  the  statistics.  0])erator.s, 
including  tho.se  that  own  multijjle 
mines,  can  easily  monitor  their 
performance. 

MSHA's  on-line  Monthly  Monitoring 
Tool  is  (juick  and  ea.sy  to  use;  it  does  not 
recjuire  extra  skill  or  training.  To  use  the 
on-line  Monthly  Monitoring  Tool,  mine 
operators  enter  their  mine  ID  number, 
view  their  mine’s  performance,  and  .see 
whether  that  j)erformance  triggers  the 
apjilicahle  threshold  for  each  of  the 
screeming  criteria.  The  mine  operator: 

(1)  Goes  to  MSHA’s  Web  site  at 
http:/ /ww'w.mshd.gov: 

(2)  Goes  to  the  Pattern  of  Violations 
.Single  .Source  Page; 

(3)  Enters  the  mine  ID  numher  under 
the  “Monthly  Monitoring  Tool  for 
I’attern  of  Violations;’’  and 

(4)  (3ick.s  on  fhe  “.Search”  button. 

'I’he  on-line  Monthly  Monitoring  Tool 
rej)ort.s  results  in  clear,  color-coded 
indicators  of  the  mine’s  ])erformance 
(red  YE.S  =  meets  criterion,  green  NO  = 
does  not  trigger  criterion)  for  each 
criteria  and  a  mine’s  overall 
performance. 


5058 


Federal  Register / Vol.  78,  No.  15 / Wednesday,  January  23,  2013 /Rules  and  Regulations 


In  2010,  the  IJ.S.  D(!j)artinent  of 
Labor's  Office  of  the  lnsi)ector  (kaieral 
(OIG)  audited  M.SHA’s  FOV  program. 

On  Septeinl)er  29,  2010,  the  OIG 
l)ul)lished  its  audit  report  lithal,  “In  32 
Y(uu's  M.SHA  Has  Never  .Successful Iv 
lixercised  Its  Pattern  of  Violations 
Authority”  (Report  No.  0.5-10-005-00- 
001).  The  Olt;  found  that  the  existing 
POV  regulation  created  limitations  on 
M.SHA’s  authority  that  were  not  ])resent 
in  the  Mine  Act.  s])ecifically. 

•  Recpiiring  the  use  of  final  citations 
and  orders  in  determining  a  PPOV,  and 

•  Gnxiting  a  PPOV  warning  to  mine 
operators  and  a  snhsecpient  ])eriod  of 
further  evaluation  before  exercising  its 
POV  authority. 

The  final  ride  allows  MSHA  to  fotais 
on  the  most  troubling  mines  that 
disregard  safety  and  health  conditions 
and  will  not  affect  the  va.st  majority  of 
mines,  which  ojierate  snh.stantially  in 
compliance  with  the  Mine  Act. 

III.  Seclion-by-Section  Analysis 

A.  ^  104.1  Purpose  and  Scope 

Final  §  104.1  jirovides  the  pnrpo.se 
and  sco])e  of  the  rule  and  is 
snhstantivelv  unchanged  from  the 
existing  provision. 

(iommenters  sngge.sted  that  the  .sco])e 
he  changed  to  exclude  tho.se  mines  with 
effective  .safety  and  health  management 
programs  that  have  already 
demonstrated  ])roactive  measures  to 
])rotect  the  health  and  safety  of  miners. 
Other  commenters  suggested  that  MSHA 
exemjjt  .salt  mines  that  have  an 
exemjilary  record  of  safety. 

Gonsistent  with  the  Mine  Act,  the 
final  rule  covers  all  mines.  M.SHA 
acknowledges,  however,  that  the 
majority  of  mine  operators  are 
con.scientions  about  providing  a  safe 
and  healthful  work  environment  for 
their  miners.  The  POV  regulation  is  not 
directed  at  these  mine  operators. 
Gonsistent  with  the  legislative  history,  it 
is  directed  at  those  few  operators  who 
have  demonstrated  a  repeated  disregard 
for  the  health  and  safety  of  miners  and 
the  health  and  safety  .standards  issued 
under  the  Mine  Act.  The  final  rule 
addresses  situations  where  a  mine 
o])erator  allows  violations  to  occur  and 
hazardous  conditions  to  develop 
repeatedly  without  taking  action  to 
ensure  that  the  underlving  cau.ses  of  the 
violations  are  corrected. 

P.  §  104.2  Pdttarn  (JrUcrio 

Like  the  propo.sal,  final  4?  104.2 
combines  existing  104.2  and  104.3 
into  a  single  jirovision.  In  combining 
exi.sting  104.2  and  104.3,  the  final 
rule  eliminates  the  initial  .screening 
nndew  jnocess  and  the  PPOV 


notification.  Like  the  propo.sal,  the  final 
rule  eliminates  the  reijuirement  that 
M.SHA  consider  only  final  orders  when 
evaluating  mines  for  a  POV.  Final 
§  104.2  specifies  the  general  criteria  that 
M.SHA  will  u.se  to  identify  mines  with 
a  POV.  The  final  ride  simplifies  the 
process  for  determining  whether  a  mine 
lias  a  POV  and  more  accurately  reflects 
the  statutory  intent. 

1.  §104.2 — Elimination  of  Potential 
Pattern  of  Violations  Initial  .Screening 
and  Notification 

Final  §  104.2,  like  the  proposal,  does 
not  include  a  provision  for  a  PPOV. 
Gommenters  in  support  of  eliminating 
the  PPOV  .stated  that  mine  operators 
should  know  the  details  of  their 
comjiliance  history;  there  is  no  need  for 
MSHA  to  warn  an  operator  in  advance 
that  a  mine  may  he  subject  to  enhanced 
enforcement  measures.  Gommenters 
said  that  eliminating  the  PPOV  })roces.s 
would  remove  the  incentive  for  mine 
ojierators  to  make  just  enough  short¬ 
term  imjirovements  to  get  off  the  PPOV 
list,  hut  then  backslide  and  wait  for 
M.SHA  to  issue  the  next  PPOV  notice, 
(iommenters  stated  that  the  elimination 
of  the  PPOV  iirocess  should  .serve  to 
effect  greater  improvements  for  more 
miners,  at  more  operations,  and  on  a 
longer-term  basis. 

Many  commenters  ojijio.sed  the 
pro])o.sed  elimination  of  the  PPOV 
process.  The.se  commenters  stated  that 
elimination  of  the  PPOV  provisions 
denies  mine  ojierators  their 
constitutional  rights  to  adeipiate  notice 
and  a  fair  o])j)ortunity  to  he  heard  before 
M.SHA  issues  one  of  its  toughest 
sanctions.  They  also  stated  that 
elimination  of  the  PPOV  jirocess  further 
aggravates  the  impact  of  basing  POV 
decisions  on  violations  issued  rather 
than  on  final  orders. 

Many  commenters  stated  that 
eliminating  the  exi.sting  PPOV  notice 
worsens  the  impact  of  any  inaccurate 
data  on  which  the  POV  is  ha.sed.  .Some 
commenters  .stated  that  .self-monitoring 
is  unlikely  to  residt  in  the  promjit  action 
that  a  PPOV  notice  would  have 
triggered.  .Some  stated  that  the  problem 
in  reiving  on  self-monitoring  is  that 
M.SHA  and  mine  operators  often  reach 
different  conclusions  ha.sed  on  the  same 
data.  In  their  view,  the  exi.sting  PPOV 
notice  process  is  straightforward  and 
])rovide.s  an  opportunity  for  mine 
ojierators  to  address  differences  with 
M.SHA.  Some  commenters  stated  that 
the  elimination  of  PPOV  al.so  eliminates 
an  element  of  tran.sjiarency,  as  well  as 
any  chance  of  di.scussing  the  basis  for 
the  POV  with  M.SHA  before  suffering 
loss  due  to  inaccurate  information  or 
data. 


Gommenters  jiointed  out  that  94 
jiercent  of  mine  ojierators  who  received 
the  PPOV  notice  reduced  their  .S&S 
citations  liy  at  least  30  jiercent  and  77 
jiercent  reduced  .S&.S  citations  to  levels 
at  or  below  the  national  average  for 
similar  mines.  These  commenters  stated 
that  the  initial  screening  is  effective  in 
identifying  jioor  jierformance.  .Some 
.said  that  the  PPOV  jirocess  has  been 
effective  at  rehabilitating  a  significant 
number  of  jirolilem  mines  and  should 
not  he  changed.  Gommenters  urged 
M.SHA  to  focus  efforts  on  those  few 
mine  ojierators  who  fail  to  imjirove 
Jierformance,  to  not  eliminate  a  jirogram 
that  allows  mine  ojierators  and  M.SHA 
to  work  together,  and  to  retain  the 
exi.sting  two-steji  jirocess. 

Beginning  in  June  2007  through 
.Sejitemher  2009,  M.SHA  conducted 
seven  cycles  of  PPOV  evaluations,  on  an 
average  of  every  (i  to  9  months.  In  each 
cycle,  eight  to  20  of  all  mines  met  the 
criteria  for  issuance  of  a  PPOV.  During 
that  jieriod,  M.SHA  sent  08  PPOV  letters 
to  02  mine  ojierators  (six  mine  ojierators 
received  more  than  one  notification). 
After  receiving  the  PPOV,  94  jiercent  of 
the  mines  that  remained  in  ojieration  to 
the  next  evaluation  reduced  the  rate  of 
.St^.S  citations  and  orders  liv  at  lea.st  30 
Jiercent,  and  77  jiercent  of  the  mines 
reduced  the  rate  of  .S&.S  citations  and 
orders  to  levels  at  or  below  the  national 
average  for  similar  mines.  These 
imjirovements  declined  over  time  at 
some  mines,  (kimjiliance  at  21  jiercent 
(13/02  =  0.21)  of  the  02  mines  that 
received  PPOV  letters  deteriorated 
enough  over  ajijiroximately  a  24-month 
Jieriod  to  warrant  a  second  PPOV  letter 
(M.SHA  Assessment  ilata).  .Six  ofthe.se 
mines  were  actually  sent  a  second  PPOV 
letter,  while  the  other  seven  (of  the  13) 
could  have  received  a  .second  letter  hut 
did  not.  generally  due  to  mitigating 
circumstances.  M.SHA  believes  that  the 
final  rule  will  result  in  more  sustained 
imjirovements  in  mines  that  may  have 
conditions  that  ajijiroach  the  POV 
criteria. 

Gommenters  stated  that  M.SHA 
already  jio.sse.sses  the  graduated 
enforcement  tools  neces.sary  to  shut 
down  all  or  any  jiart  of  un.safe 
ojierations  through  the  u.se  of 
unwarrantalile  failure  to  comjilv, 
imminent  danger,  and  other  elevated 
enforcement  actions,  (kimmenters  al.so 
stated  that  M.SHA  fell  short  liy  not 
reijuiring  mines  receiving  a  PPOV  to 
make  fundamental  safety  jirocess 
changes  as  jiart  of  their  corrective 
actions.  G.ommenters  recognized  that 
long-term  continuous  safety 
improvement  requires  fundamental 
changes  in  an  organization’s  culture. 
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jXMldrnianee  j)ro(;(:sses.  and  safety 
ieadershi|). 

Some  connnenters  .staled  that 
elimination  of  PPOV  places  a  greatcM' 
hnrden  on  small,  remote  mine  o])erator.s 
that  do  not  have  comj)uters  or  intermU 
acce.ss.  These  ojierators  will  likely  he 
unable  to  access  the  M.SHA  on-line 
databases  on  a  timely  basis  to  track  tluhr 
compliance  performance.  One 
commenter  stated  that  M.SHA  should 
continue  to  j)rovi(le  writtem  notification 
to  mines  in  danger  of  establishing  a 
|)attern  of  violations  unless  a  com|)anv 
nupiests  that  it  not  he  sent. 

M.SHA’s  existing  POV  rule  was 
developed  Indore  the  wi(lesj)read  use  of 
the  Internet  or  even  computers  in  many 
mines.  Now.  with  M.SHA's  on-line 
Monthly  Monitoring  'Pool.  oj)erators. 
including  those  that  own  multi])le 
mines,  can  easily  and  frequently 
monitor  their  compliance  jjerformance. 
M.SHA  believes  that  the  final  rule  is  an 
improvement  over  the;  PPOV  screening 
process  in  the  existing  regulation.  The 
final  rule  encourages  mine  operators  to 
continuallv  evaluate  their  conqiliance 
performance  and  resjiond  aj)j)ro])riately. 
Through  M.SHA’s  on-line  Monthlv 
Monitoring  Tool,  mine  ojierators  now 
have  information  readily  available 
regarding  each  mine,  the  level  of 
violations  compared  with  the  criteria, 
and  an  indication  of  whether  the  mine 
in  (jue.stion  has  triggered  one  of  the  POV 
criteria.  This  information  eliminates 
uncertainty  surrounding  POV  .status  and 
the  need  for  M.SHA  to  inform  mine 
operators  of  a  PPOV,  since  mine 
operators  are  able  to  access  that 
information  at  any  time.  In  addition. 
M.SHA  does  not  believe  that  eliminating 
the  Pl’OV  notice  po.ses  a  burden  on 
mine  oj)erators  who  may  not  have 
access  to  a  comjjuter  or  the  internet.  In 
the  rare  situations  where  mine  ojjeralors 
do  not  have  access  to  a  computer  or  the 
internet,  they  may  recpie.st  periodic  POV 
status  updates  from  MSHA  and  the 
Agency  will  provide  this  information  to 
them  at  no  cost.  Alternativelv.  M.SHA 
can  assist  small  or  remote  mine 
operators  by  jiroviding  them  this 
information  at  the  o])ening  conference 
of  each  inspection  visit. 

Mine  ojjerators  are  responsible  for 
oj)erating  their  mines  in  compliance 
with  all  applicable  standards  and 
regulations,  'fhe  on-line  Monthly 
Monitoring  Tool,  which  is  currently 
available,  will  continue  to  jnovide  mine 
operators,  on  a  monthly  basis,  their 
p(!rformance  status  relative  to  the  POV 
.screening  criteria  ])osted  on  M.SHA’s 
Wei)  site.  M.SHA  (levelo])ed  the  on-line 
Monthly  Monitoring  Tool  based  on 
feedback  from  the  mining  industrv. 
MSHA  conducted  a  stakeholder  meeting 


prior  to  announcing  the  ini])lementation 
of  the  “Monthly  Monitoring  Tool  for 
Pattern  of  Violations”  on  April  (i,  2011. 

At  this  meeting,  M.SHA  demonstrated 
u.se  of  the  on-line  Monthlv  Monitoring 
Tool,  'fhe  POV  .Single  .Source  Page  at 
http://\v\\'\\’.iush(i.<>ov/P()V/ 
POVsingU^sourcfi.dSj)  contains  the 
Monthly  Monitoring  Tool:  Pattern  of 
Violations  .Screening  (a  iteria;  Pattern  of 
Violations  (1T)V)  Ihocedures  .Summarv; 
a  copy  of  the  applicable  regulations:  and 
contact  information  to  reejuest 
a.ssi.stance.  M.SHA  receives  and 
responds  to  reejuests  for  information 
about  the  .screening  criteria,  the 
procedures,  and  mine-specific  data 
related  to  the  1T)V  procedures  and  will 
continue  to  do  so. 

Using  the  enforcement  data  and 
specific  I’OV  criteria  on  M.SHA’s  Web 
site,  mine  operators  can  perform  the 
same  review  of  their  compliance  and 
accident  data  as  M.SHA.  M.SHA’s  on-line 
Monthly  Monitoring  Tool  is  self- 
effectuating,  quick,  and  easv  to  u.se:  it 
does  not  recpiire  extra  skill  or  training, 
technical  assistance,  or  interpretation. 
Indeed.  M.SHA  data  indicate  that 
o])erators  are  already  making  fretiuent 
use  of  the  tool — there  are  nearly  2. 200 
hits  per  month  on  the  on-line  Monthlv 
Monitoring  'fool  on  the  POV  single 
source  l)age. 

Hlimination  of  PPOV  underscores  the 
mine  o|)erators’  responsihilitv  to 
monitor  their  own  comj)liance  records 
and  encourages  them  to  verifv  that  the 
information  on  M.SHA’s  Web  site  is 
accurate.  This  is  consistent  with  the 
Mine  Act’s  ])remi.se  that  the  mine 
operator  has  the  authority,  control,  and 
])rimary  responsibility  for  the  health 
and  safety  conditions  at  their  mines. 

As  .stated  earlier,  the  OKI  concluded, 
and  M.SHA  agrees,  that  the  existing 
PPOV  and  final  order  provisions  are 
inq)ediments  to  M.SHA’s  POV  authority 
that  were  not  riHiuired  by  the  Mine  Act. 
Experience  has  shown  that  the  existing 
PPOV  ])rovision  created  the  unintended 
con.sequence  of  encouraging  some  mine 
operators  to  achieve  short-term 
imjnovements  in.stead  of  adopting 
sy.stemic,  long-term  improvements  in 
their  health  and  safetv  management 
culture.  M.SHA  believes  that  eliminating 
the  initial  screening  and  PPOV 
provisions  will  create  an  additional 
incentive  for  mine  operators  to  address 
the  root  causes  of  recurrent  .S&.S 
violations  and  will  facilitate  long-term 
compliance  at  mines  with  a  repeated 
history  of  .S&.S  violations.  Based  on  the 
Agency’s  experience  under  the  existing 
regulation,  MSHA  has  concluded  that 
incentivizing  greater  use  of  the  on-line 
Monthly  Monitoring  Tool  by  mine 


oj)erators  facilitates  a  more  ])roactive 
approach  to  health  and  safety. 

2.  §  104.2 — Elimination  of  the  Final 
Order  Recpiirement 

Final  104.2  eliminates  existing 
^  104.3(h).  which  provides  that — 

Oiilv  citations  and  orders  issiuul  aft(!r 
OctolxM'  1.  1 ')<)().  and  tliat  liavc;  become  final 
sliall  1)(!  used  to  identify  mines  with  a 
|)otential  pattern  of  violations  under  tins 
section. 

As  discussed  in  the  proposal,  the  final 
order  reejuirement  has  proven  itself  to 
he  an  impediment  to  M.SHA’s  use  of 
.section  104(e)  of  the  Mine  Act  as 
contemplated  by  Congress.  Given  the 
numher  of  cases  pending  before  the 
Federal  Mine  S.ifety  and  Health  Review 
Commi.ssion  (Commi.ssion),  the  final 
order  recpiirement  limits  M.SHA’s  ability 
to  consider  a  mine’s  recent  compliance 
record  when  it  evaluates  mines  for  a 
POV.  For  exam])le,  at  the  end  of  CY 
200,5,  there  were  approximately  1,000 
cases  containing  just  over  4.000 
citations  and  orders  in  contest. 

Currently,  the  numher  of  open  conte.sted 
cases  is  10,730  containing  close  to 
50,000  citations  and  orders.  The  amount 
of  time  re(]uired  to  litigate  these  cases 
increased  in  each  year  from  CY  2000 
through  CY  2011,  increasing  from  an 
average  of  214  days  (7  months)  from 
contest  to  decision  in  CY  2005  to  001 
days  (20  months)  in  CY  2011.  The  final 
rule  removes  this  imj)ediment  by 
eliminating  the  reciuirement  to  consider 
only  final  orders  and  aligns  the  POV 
provision  with  the  intent  of  the  Mine 
Act. 

.Several  commenters  supj)orted 
M.SHA’s  ])roposal  to  eliminate  the  final 
order  requirement.  Some  agreed  with 
MSHA’s  conclusion  that  the  exi.sting 
regidation  impedes  M.SHA’s  ability  to 
use  the  POV  enforcement  tool  in  the 
manner  intended  by  Congress.  .Some 
commenters  stated  that  the  final  ord(!r 
requirement  makes  it  imj)o.ssihle  to  use 
the  POV  tool  to  addre.ss  serious  current 
health  and  safety  problems  at  mines. 
They  stated  that  by  the  time  a  citation 
becomes  final,  the  health  and  safety 
conditions  at  the  mine  may  hear  no 
relationshij)  to  what  they  were  when  the 
hazard  was  originally  identified  and 
cited. 

Commenters  siq)i)orting  elimination 
of  the  final  order  recpiirement  stated  that 
the  ])lain  language  of  the  Mine  Act  and 
its  legislative  historv  do  not  require 
M.SHA  to  rely  on  final  orders  when 
identifying  a  pattern  of  violations.  The.se 
commenters  stated  that  the  language  of 
the  Mine  Act  and  its  legislative  history 
siq)])ort  MSHA’s  decision  to  consider 
citations  and  orders  as  issued,  rather 
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than  final  orders,  when  deterinining 
whether  a  mine  has  demonstrated  a 
])attern  of  .S&S  violations.  The 
commenters  cited  portions  of  the 
legislative  history  where  Congress  made; 
clear  that  it  intended  MStlA  to  use  the 
pattern  sanction  simultaneously  with 
other  provisions  of  the  Act  when  it  is 
necessary  to  bring  a  mine  into 
com])liance.  The  commenters  agreed 
with  MSHA’s  conclusion  that  the  final 
order  recpiirement  interferes  with 
MSHA’s  ability  to  u.se  the  ])attern 
sanction  in  conjunction  with  the  Mine 
Act’s  other  enforcement  provisions. 

Based  on  Agency  ex])erience  with  the 
exi.sting  regulation,  the  final  rule,  like 
the  proposal,  includes  all  citations  and 
orders  i.ssued  by  MSHA  in  the  Agency’s 
BOV  determination.  This  is  consistent 
with  the  language,  legislative  history, 
and  purpose  of  the  Mine  Act’s  POV 
|)rovision.  Section  104(e)(1)  of  the  Mine 
Act  states  that  an  operator  shall  he  given 
a  POV  notice— 

*  *  *  if  it  has  a  palloni  of  violations  of 
mandatory  liealth  or  safety  standards.  *  *  * 
which  arc!  of  such  nature!  as  could  have! 
significantly  and  snhstantially  contrilcnted  to 
the  cause!  and  e!ffe!e:t  of  e:e)td  or  e)the!r  mine! 
he!alth  or  safety  liazarels.  (31)  U.S.(i.  814(e!){l)) 

Nothing  in  section  104(e)  of  the  Mine 
Act  or  the  legishitive  hi.storv  .states  that 
POV  determinations  may  only  be  htised 
on  final  citations  and  orders. 

Not  only  does  the  language  of  .section 
104(e)  contain  nothing  that  ])rohil)it.s  the 
.Secretary  from  basing  POV 
determinations  on  non-final  citations 
and  orders,  hut  .section  104(e)(4) 
explicitly  provides  that  the  Secretary 
“shall  make  such  rules  as  Islhe  deems 
nece.ssarv  to  e.stahlish  criteria  for 
determining  when  a  ])attern  of 
violations  of  mandatory  he;alth  or  safety 
.standards  exists’’. 

Because  Congress  explicitly  delegated 
to  the  Secretary  the  authority  to 
(!stal)li.sh  POV  criteria,  and  because 
nothing  in  the  language  of  section  104(e) 
explicitly  limits  the  .Sejcretary’s 
discretion  to  ha.se  POV  determinations 
on  non-final  citations  and  orders,  the 
.Secretary’s  interpretation  that  she  may 
do  .so  mu.st  he  given  “controlling 
weight"  [Edgle  Broadcdstin*’  Grodp  LTC 
V.  FCC,  503  F.3d  543,  551-52  (D.C.  Cir. 
2009)). 

The  elimination  of  the  final  order 
j)rovision  in  the  final  rule  is  also 
consistent  with  the  legislative  history. 
The  .Senate  Report  accompanying  the 
Mine  Ac:t  states  that  section  104(e)  was 
enacted  in  resjjonse  to  the  Scotia  mine 
disaster,  an  accident  that  “forcefully 
demonstrated”  the  need  for  such  a 
provision  (.S.  Rep.  No.  181,  95th  Cong.. 
1st  Sess.  32,  reprinted  in  Legislative 


History  of  the  Federal  Mine  .Safety  and 
Health  Act  of  1977).  ’Fhe  Report  noted 
that  the  .Senate’s  investigation  of  that 
disa.ster  revealed  that — 

*  *  *  llu!  .Scotia  miiK!,  a.s  w(!ll  as  ollH!r 
inim!s,  had  an  insp(!(:li()n  liislorv  of  r(!cnrr(!nt 
violations,  sonu!  of  which  wen!  tragically 
n!lal(!(l  to  the  (lisast(!rs,  which  thi!  existing 
(!nforc(!im!nt  sch(!im!  was  nnahh!  to  a(l(ln!ss. 
(Id.  at  32) 

'I’he  .Senate  RejMtrt’s  u.se  of  the  ])hrase 
“inspection  historv”  rather  than  the 
phnise  “violation  liistory”  indicates 
Congress’  intent  that  POV 
determinations  should  be  based  on 
inspection  hi.stories,  i.e..  findings  hv  the 
.Secretary  of  violations  during 
inspections,  rather  than  only  on 
adjudicated  violatittns. 

The  .Senate  Report  also  sj)ecifically 
referenced  the  similarities  between 
section  l()4(e)  and  104(d)  of  the  Mine 
Act  and  stated  that  the  POV  secjuence 
])arallels  the  exi.sting  unwarrantable 
failure  .se(|uence  (Id.  at  33).  That 
statement  reflects  Congress’  intent  that 
POV  determinations,  like  section 
l()4(d)(l)  and  (2)  withdrawal  orders, 
should  he  hascid  on  non-final  citations 
and  orders. 

In  addition,  the  .S(!nate  Repoit  stated 
that  the  .Secretary  have  both  .section 
104(il)  and  l()4(e)  enforcement  tools 
available  for  use  simultaneouslv  if  the 
situation  warrants  (Id.  at  34).  Congress 
specifically  indicated  its  intent  that  the 
.Secretary  use  the  POV  enforcement  tool 
as  a  last  resort  when  other  enforcement 
tools  (available  to  the  .Secretary)  fail  to 
bring  an  operator  into  compliance.  This 
underscores  (Congress’  intent  that  all 
enforcement  tools  he  used  together,  and 
in  the  same  maimer,  tliat  is,  u.se  of 
issued  citations  and  orders,  as  o|)posed 
to  final  orders. 

Finally,  the  .Senate  Report 
emjihasized  Congress’  intention  that  the 
.Secretary  have  “broad  di.scretion”  in 
e.stablishing  criteria  for  determining 
when  a  pattern  exists,  and  that  the 
.Secretary  continually  evaluate  and 
modify  the  POV  criteria  as  she  deems 
neces.sary  (Id.  at  33).  This  sjiecific  grant 
of  discretion  to  the  Secretary  supports 
the  Agency’s  action  in  the  final  rule  to 
eliminate  the  use  of  only  final  orders  in 
making  a  POV  determination.  The  final 
rule  supjiorts  the  enforcement  structure 
in  the  Mine  Act  that  the  .Secretary  u.se 
non-final  citations  and  orders  a.s  the 
basis  for  .section  l()4(e)  withdrawal 
orders. 

Interpreting  .section  l()4(e)  to  permit 
the  Secretary  to  rely  on  non-final 
citations  and  orders  in  determining  POV 
status  is  consistent  with  the  purpo.se  of 
section  l()4(e) — protecting  miners 
working  in  mines  ojierated  hv  habitual 


offenders  whose  chronic  .S&.S  violations 
have  not  l)e(!n  deterred  hv  the 
.Secretary’s  other  enforcement  tools.  The 
.Secretary  has  determined  that  the  final 
order  requirement  in  the  existing  rule 
has  prevented  the  Secnitarv  from  using 
.section  l()4(e)  as  the  effective 
enforcement  tool  that  Congress 
intended.  .Some  .S&.S  citations  and 
orders  do  not  reach  the  final  order  stage 
for  years. 

The  average  numher  of  days  from 
contest  to  disposal  (the  time  it  currently 
takes  for  a  typical  citation  to  make  it  all 
the  way  through  the  ap])eal.s  process) 
was  534  days  in  calendar  year  2011 
(about  1.5  years).  The  numher  of 
citations  disposed  of  in  le.ss  than  two 
years  was  131.000  (or  82%).  Fourteen 
percent  were  disposed  of  within  two  to 
three  years,  3%  were  disposed  of  within 
three  to  four  years,  and  1%  w(!re 
disposed  of  in  four  or  more  years. 

The  contest  rate  for  SSi.S  violations 
increa.sed  greatly  following  M.SHA’s 
revision  of  its  civil  penalty  regulations 
in  2007.  pursuant  to  the  Mine 
Improvement  and  New  Emergency 
Response  Act  (MINER  Act)  of  2000.  The 
backlog  of  contested  cases  at  the 
I'M.SHRC  has  grown  so  large  that  (!V(!n 
with  an  increase  in  the  numhers  of  cases 
disposed  of  in  2011.  final  orders  may 
not  he  issued  for  two  or  thn!(!  years.  As 
stated  by  one  commenter,  the  delay 
caused  by  the  backlog  allows  POV 
.sanctions  to  he  po.stj)oned  or  avoided 
altogether.  This  often  leaves  the 
.Secretary  unable  to  base  POV 
determinations  on  mine  operators’ 
recent  compliance  historv — no  matter 
how  egregious  that  hi.storv  may  !«;. 
Interijreting  section  104(e)  to  permit  the 
.Secretary  to  base  compliance 
determinations  on  non-final  citations  or 
orders  will  allow  the  Secretary  to 
protect  miners  working  in  mines  where 
there  is  a  recent  hi.storv  of  S&.S 
violations  and  where  the  mine  is 
ojjerated  hv  habitual  offemlers  who 
have  been  undeterred  by  other 
enforcement  sanctions — preci.sely  the 
tyjie  of  circumstances  section  l()4(e) 
was  intended  to  correct. 

Many  commenters  opposed  the 
Agency’s  proposal  to  eliminate  the  final 
order  reciuirement.  .Some  .stated  that  the 
])ropo.sal  violates  mine  oj)erators’  due 
jnocess  rights  under  the  Fifth 
Amendment  to  the  United  States 
Constitution.  Commenters  .stated  that 
the  u.se  of  violations  i.ssued  to  trigger 
punitive  POV  .sanctions  without  a 
meaningful  opportunity  for  prior 
independ(!nt  review,  together  with  the 
propo.sed  rule’s  elimination  of  the  PPOV 
jjrovisions.  denies  mine  o])erator.s  the 
constitutional  right  to  notice  and  the 
ojjportunity  to  he  heard. 
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('.oininenters  who  oppo.sed 
elimination  of  the  final  order 
nupunjinent  were  concerned  with  the 
|M).ssihility  of  the  erromH)ns  deprivation 
of  property  that  inav  occur  without 
adeipiate  pnaxulural  j)rotections.  Th(;y 
.stated  that  the  proj)erty  interest  at 
stak(! — the  economic  viahilitv  ol  a 
min^^ — is  so  jeo|)ardi/ed  by  the  threat  of 
the  POY  sanction  that  MSllA  must 
|)rovide  maximnm  protection  to  mine 
optirators  before  it  exercises  I’OY 
authority.  Some  comment(?rs  .statcid  that 
the  pro|)osed  rule,  as  written,  does  not 
provide  ade(]iiate  procxulural 
protections.  Thev  cited  ca.ses  from  the 
II..S.  Suprcmie  Court  and  other  fiuleral 
courts  to  support  their  jxcsition  that  due 
procc?ss  rcKjuires  MSHA  to  provide 
notice  and  a  hearing  to  mine  ojierators 
Ixifore  imposing  the  P(JY  sanction. 

M.SHA  does  not  agree  with 
c:ommentt;rs  who  stated  that  elimination 
of  the  PPOV  and  final  order  provisions 
violate  mine  operators'  due  process 
rights  undtir  the  II.S.  Constitution. 
Citations  and  orders,  together  with 
notic;e  of  the  I’OV  critcjria  jiosted  on  the 
\Vc;h  site,  and  the  on-line  Nlonthlv 
Monitoring  Tool,  will  provide  sufficient 
notice  to  alert  opc;rators  of  the 
possihilitv  that  thev  mav  he  subjcul  to 
a  POV.  Dndcir  existing  NlSllA 
|)roctulures.  mine  ojjerators  can  di.scuss 
citations  and  ordc:rs  with  the  inspculor 
lH)th  during  the  inspection  and  at  the 
iloscHiut  confercmce.  They  also  can 
niCjuest  a  saftlv  and  health  conference 
with  the  field  office  supervi.sor  or  the 
district  managc;r  to  rciview  citations  and 
orders  and  prci.sent  any  additional 
rcdcwant  information.  .Additionally, 
mine  opcjrators  who  mav  he 
approaching  POV  status  have  the 
opportunity  to  implement  a  corrcictive 
action  program,  and  MSHA  considers  a 
mine  operat(3r’s  effective 
imphiinentation  of  an  MSHA-aj)proved 
corrcictive  action  j)rogram  as  a 
mitigating  cnnaimstance  in  its  POV 
review. 

The  .Suprcmie  Court  has  held  that 
adecpiate  jiost-dejirivation  proc:edures 
are  sufficient  to  satisfv  cine  proc:ess 
where  public:  hc;alth  and  safety  are  at 
stake.  .ScH*  Eiv/ng  v.  .\/v'/inger  8r 
(Mssell)firn',  Inc..  33‘)  IJ..S.  .594,  595-59() 
(1950)  (affirming  the  FDA's  seizure  and 
dcjstruction  of  mislabeled  drugs  as 
“misleading  to  the  injury  or  damage  of 
the  purc:ha.ser  or  c:c)nsumer"  without  the 
op|)ortunity  fora  pre-cle|)rivation 
hciaring,  even  though  the  particudar 
drugs  .seized  were  not  hazardous): 
Mackey  v.  Montrym,  443  U.S.  1  (1979) 
(holding  that  a  .state  law  dcijiriving 
drivers  of  their  licenses  on  suspic:ic)n  of 
operating  under  the  influenc;e  of  alc;ohol 
was  c:onstitutional  without  a  pre¬ 


deprivation  hciaring.  due  to  the 
c;ompelling  interest  in  highway  safety). 
\Vhc;re  prompt  post-deprivation  review 
is  available  to  c:orrect  any  administrative 
error,  gcmerally  no  more  is  recpiired  than 
tliat  the  prc;-deprivation  jirocculurcjs 
uscid  he  dcisigned  to  jirovide  a 
rciasonahlv  reliable  basis  for  c;onc;lnding 
that  the  fac.ts  justifying  the  official 
ac;tion  arc;  as  a  responsible  govc;rmnent 
official  warrants  tliem  to  he.  Mackey, 
supm.  at  13. 

The  Mine;  Act  guarantec;s  due  jirocess 
for  mine  operators  suhjc;ct  to  M.SHA 
enforc:emc;nt  ac;tions.  A  mine  ojierator 
may  sc;ek  c;xpeditc;d  temjiorary  relic:f 
under  sc;c;tion  l()5(h)(2)  of  the  Mine  Ac:t 
from  a  jiattern  dc;signation  provid(;d  a 
withdrawal  ordc;r  is  issued  under 
sec:tion  l()4(e).  Operators  must  have  at 
lc;ast  one  withdrawal  order  in  order  to 
conte.st  the  pattern  dc;signation. 

Reciuc;sts  for  temporary  relief  are 
rc;viewc:d  within  72  hours  and  assignc;d 
to  a  C.ommi.ssion  Administrative  Law 
Judge  as  a  matter  of  proc;(;dure.  provided 
the  rc;(juest  rai.ses  issuc;s  that  rc;(}uire 
expc;ditecl  rc;vic;w.  The  Mine  Ac:t’s 
expc;ditc;d  rc;view  proc;edur(;  satisfies  the 
Constitution’s  due  ])rocc;.s.s 
rc;c]uirements.  United  Mine  Workers  v. 
Andrus.  581  F.2d  888  (D.C.  Cir.  1978). 

The  on-line  Monthly  Monitoring  Tool 
will  allow  operators  to  rc;view  their 
com])lianc:e  information  on  a  monthly 
basis  and  bring  to  M.SHA’s  attc;ntion  any 
data  disc;repanc:ic;s  in  the  POV  database 
as  it  is  updated  c:ach  month.  Mine; 
operators  will  have  an  ojjportunity  to 
mc:c;t  with  Di.stric;t  Managers  for  the 
j)urj)o.se  of  corrc;c;ting  anv  di.screpanc:ies 
aftc;r  M.SHA  c:onduc:ts  its  POY 
.sc;rc;enings  and  is.suc;s  a  POV.  As  with  all 
citations  and  orders  issued  under  the 
Mine  Act,  mine  operators  have  the  right 
to  c;ontest  any  citation  or  order  before; 
the  FMSHRC  and  operators  may  seek 
c;xjK;ditc;d  rc;vic;w  of  a  POV  c;losur(; 
order. 

3.  §  104. 2(a) — POV  Rc;vic;w  at  Lc;ast 
Annually 

Final  S  104.2(a),  like  the  c;xisting  rule, 
])rovidc;s  that  M.SHA  will  rc;vic;w  the 
c;ompliancc;  rc;c;c)rds  of  minc;s  at  lc;ast 
onc;c;  c;ach  year  to  dc;tc;rmine  if  any 
mines  mc;c;t  the  .spc;c:ific:  POV  critc;ria 
po.sted  on  M.SHA’s  Web  site  at  http:// 
w'ww'.insha  .^ov/POV / 
POVsinyJesonrce.asp.  The  j)roposc;d 
rule  would  have;  inc:rc;asc;d  the 
frc;c]uc;ncy  of  M.SHA’s  review  to  at  lc;ast 
twic:(;  per  yc;ar.  t^ommenters  stated  that 
the  ])roposc;d  provision  for  at  lea.st  two 
rc;\'ic;ws  j)c;r  yc;ar  was  unnec;c;ssarv; 
M.SHA  c:an  c:onduc:t  midtij)lc;  reviews 
jK;r  yc;ar  undc;r  the  c;xisting  rule,  whic:h 
provided  for  a  POV  rc;view  at  lc;ast  onc;c; 
a  vc;ar.  .Some  c;ommc;nters  .statc;d  that  the 


revic;ws  should  he  automat(;d  and  data 
adjustc;d  c;ssc;n1ially  in  r(;al  time  so  that 
M.SHA  c:ould  r(;spond  ciuickly,  e.g., 
when  an  insp(;c;tor  i.ssuc;s  an 
inordinately  large  number  of  citations 
during  an  inspc;ction  of  a  had  actor. 

.Some  comment(;rs  supportc;d  the 
jjropo.sed  twice-a-yc;ar  rc;vic;w,  stating 
that  more;  fr(;cjucnt  reviews  provide 
mine  o))c;rators  an  incentive  to  monitor 
thc;ir  com])lianc:(;  more  closely. 

After  rc;vic;wing  all  comments,  the 
final  rule  n;tains  the  onc:c;-a-yc;ar  review 
in  the  c;xisting  rnle.  l]ndc;r  the  final  rule, 
the  Agency  c:ould  c:onduc:t  more  than 
one;  rc;vi(;w  a  yc;ar  if  conditions  warrant, 
as  it  has  done  under  the  exi.sting  rule. 

4.  §  104. 2(a)(1)  to  (8) — Ceneral  Pattern  of 
Violations  Criteria  for  M.SHA  Periodic 
Rc;view 

Final  S  104. 2(a),  like  the  pro])o.sal, 
contains  the  criteria  that  M.SHA  will 
consider  in  evaluating  whc;ther  a  mine 
c;xhihits  a  POY.  These  critc;ria  do  not 
include  numerical  mc;asures.  M.SHA 
will  post  the  si)c;c:ific  c:ritc;ria.  with 
numeric:al  data,  on  the;  Agc;ncy’s  VVe;!) 
site  at  htlp://\v\v\\'.insha.gov/P()\7 
POVsinglesource.asp  for  use  by  mine; 
oj)erators  in  evaluating  their  mine’s 
p(;rformanc;e.  As  stated  during  the 
jjiopo.sed  rulemaking,  when  M.SHA 
r(;visc;s  the  sj)c;cific:  c;riteria,  the  Agency 
will  ])ost  the  rc.'vised  sp(;c;ific  criteria  on 
the  Agenc:y’s  VVc;h  site  for  comment  (s(;e 
sc;c:tion  111.11.7  of  this  preamble). 

Multiple  Violations 

Commc;nters  stated  that  M.SHA  sc;ems 
to  he;  basing  POV  detc;rminations  on 
multiple  unrelatc;d  violations.  They 
•Stated  that  a  POV'  must  he  based  on 
rejjeated  violations  of  the  .same  or 
reiatc;d  standards. 

The  Mine  Act  does  not  require  that 
MSHA  base  POV  de  cisions  on  repeated 
violations  of  the  .same  or  related 
standards.  The  ])attern  criteria  in  the 
exi.sting  regulation  for  a  PPOV^  include 
repeated  .S&.S  violations  of  a  j)articular 
standard  or  standards  related  to  the 
.same  hazard  that  are  final  orders  of  the 
FM.SHRC.  Lik(;  the  exi.sting  rule,  under 
the  final  rule,  M.SHA  will  base  PO\^ 
decisions  on  a  comj)lete  review  of  a 
min(;’s  health  and  safety  conditions,  not 
only  on  re])(;ated  violations  of  the  same 
or  r(;lated  standards  as  recommended  by 
.some  commenters.  M.SHA  heliev(;.s  that 
limiting  the  .sco])e  of  the  PO\^  regulation 
to  re|)eated  violations  of  the  same  or 
r(;lated  standards  would  unnecessarily 
hinder  M.SHA’s  ability  to  addre.ss 
chronic  violators  and  would  ignore  the 
reality  that,  in  dangerous  .safety 
situations  there  are  often  multiple 
contributing  violations. 


l^(!ngtli  of  F^oviow  Period 
Some  commonters  staled  that  the 

^ssiK.d  within  the  jirevious  2  years 
Soine  co.ninenlers  oxpressed  (;„„c:ern 
t'lft,  because  of  Die  Coininission’s  lieavy 
case  oad,  many  citations  could  Ik; 

at  the  same  time  causing  an 
iintair  surge  in  citations  in  one  review 
period.  Soim;  commenlers  stated  that  a 
mine  s  POV  status  can  he  threatened  hv 
a^ngle  inspection  ora  few  inspections 
with  few  citations  followed  hv  one  with 
a  lot  of  citations.  These  coinmenters 
stated  that  MSHA  should  not  he  able  to 
issue  a  I  ()V  notice  based  on  only  a  few 
msjiections,  one  of  which  had  many 
citations.  According  to  one  commenter 
m  he.se  situations,  posting  the  specific 
criteria  on  a  Web  .site  doe.s  not  Jam  a 
mine  operator  that  the  niine-.s 
compliance  history  is  approaching  a 
I  (JV.  In  support  of  this  position,  the 
commenter  provided  an  exaniiile  of  a 
mine  operator  undergoing  one 
inspection  and  receiving  a  smaller 

mmiher  of  S&S  citations,  followed  hv 

^mother  inspection  within  the  next  ‘ 
several  months  with  a  much  lareer 

mmiherofS&Scitation.s. 

MSHA  will  conlinne  tlie  existing 
jiolicy  of  reviewing  a  mine’s  compliance 
h  .sto.y  overal2-nionth  period  of  time. 

MSHA  believes  that  this  provides  the 
licst  opportunity  for  the  Agency  to 
evaluate  whether  a  mine  has  a  POV. 

I  iider  the  final  ride,  mine  ojierators 
nave  the  re.sjionsihililv  to  constantlv 
monitor  their  compliance  iierformance 
and  o  a.s.siire  that  health  and  .safety 
conditions  are  addressed  in  a  tinielv 
manner.  MSHA  suggests  that  mines  1 
receiving  an  inordinate  numher  of  i 

violation.s  over  a  .short  period  of  time  i 
may  need  to  develoji  a  corrective  action  ! 
JJrogram  designed  to  address  the  root  t 
(.auses  of  any  nicent  increases  in  S&S  t 
citations. 


Review  Commission’s  definition  of  S&S 
[Mathws  (a)u1  Co.,  (j  FMSHRC  1 
January  1984)).  With  respect  to 
inspector  training.  MSHA  is  constantlv 
updating  and  improving  new  inspector 
tmining.  fonrneynien  training,  and 
.sujiervisor  training  to  improve 
‘^niisistency  in  the  application  of  St^cS.  hi 
MSHA  has  iniplemenled  an 
improved  pre-asse.ssment  conferencine 
proce.s.s  to  facilitate  early  re.sohition  of 

(inlorcement  disputes  that  relate  to  SttS 
amt  otlier  issues. 


Interpretation  of  Significant  and 
Substantial  (S&S) 

Coinmenters  also  expre.ssed  concen  n 
aliout  how  MSHA  interjireted  S^tS 
Many  commenters  emphasized  that  the 
imne  operator  and  MSHA  inspector 
often  di.sagree.  Some  stated  that 
inexperienced  or  insiifficientlv  trained 
inspectors  mark  manv  citations  as  S&S 
when  there  i.s  no  likelihood  of  an  injury 
or  illness,  ami  no  negligence.  They  ' 
stdteil  that  MSHA  must  clarify  what 
constitutes  an  S&S  violation. 

MSHA’s  iiiterjiretation  of  what 
constitutes  an  S&S  violation  i.s  posted 
on  MSHA’.sWel).siteat  http:// 
M’U'iv.ni.syiu.^gov/p/^OG’/f/lMSVa.s.se.s.s/ 

r;r/f//irm.sm,do;-dms.asp  and  is  consistent 
with  the  Federal  Mine  Safety  and  Health 


^  ■'■’■S  l«4.2(a)(7)-Other  Information 

S  104.2(a)(7).  like  the  propo.sal. 
piovide.s  that  MSHA  will  con.sider  other 
.  that  demonstrates  a  serious 

saf{;tv  or  health  management  jirohlem  at 
the  mine.  It  includes  the  information 
a(idre.s.sed  in  existing  §4, 104.2(1))(2)- 
(|i)h  )  and  104.;i(a)(l)-(a)(2).  Under  the 
inal  rule  this  other  information  mav 
mclnde.  hut  is  not  limited  to.  the  " 
following: 

•  Iwndence  of  the  mine  ojierator’s 
lack  of  good  faith  in  correcting  the 
inohlem  that  results  in  repeated  S&S 
violation.s; 

•  R(;i)eated  S&S  violation.s  of  a 
partu.nlar  standard  or  standards  relati'd 
to  the  same  hazard; 

'•  •  Knowing  and  willful  S&S 

violation.s; 

•  Citations  and  orders  i.ssiied  in 

conjunction  with  an  accident,  including 
oidciji  under  .sections  lO.'Kj)  and  (k)  of 
the  Mine  Act;  and 

•  ‘^KS  violations  ofhealth  and  .safety 

standards  that  contribute  to  the  cause  of 
accidents  and  injuries. 

f-oncerned  that 

MSHA  s  consideration  of  other 
information  in  the  POV  review  criteria 
gives  the  Agency  almost  limitless 
discretion  to  include  anything  the 
Agency  wants  to  con.sider.  Some  stated 
fliat  unless  the  basis  for  this 
determination  is  clearly  defined,  it  i.s 
too  broad  and  subjective. 

KaSuT  «J«o  stated  that 

MSHA  already  pos.ses.ses  the  authority 
In  shut  down  a  mine  for  a  variety  of 
reasons,  such  as  an  imminent  danger  or  , 
<m  unwarrantable  failure  to  comply,  and  , 

iloes  not  need  the  P()V  .sanction  to  .stop 

ojieiations  at  dangerous  mine  sites.  , 

According  to  llu;.se  coinmenters.  in  the.se  t 
siluations.  mine  operators  must 
immediat(;ly  comply  with  the  order  and 
withdraw  miners  until  the  hazard  is  t 

nhminated  or  the  violation  i.s  abated  « 

tbough  the  inine  ojKirator  still  has  the  i, 
ighl  to  challenge  MSHA’s  issuance  of  c 

^ii  onler.  Hiey  .stated  that,  in  addition.  p 

MSI lA  can  .seek  a  restraining  order  in  o 
llu;  appropriate  federal  district  court 
under  section  l()8(a)(2)  of  the  Mine  Act  h: 
whenever  tlu;  Agency  believes  that  the  si 


KS  upurator  is  engaged  in  a  jiattern  of 

violations  hat  constitutes  a  continuing 
hazai  d  to  the  health  or  .safety  of  the 
.V  miners,  for  the.se  reasons,  commenters 

>r  stated  that  MSHA  has  no  iKcsis  to 

(lisjKmse  with  the  notice  and  comment 
proi.ess  Ill  a  manner  contrary  to  due 
l-i  process  and  the  statutory  enforcement 

of  the  Mine  Act  in  exercising 

H  t  10  Agency  s  POV  authoritv.  (See 
I  ;|;;S‘-ussion  on  the  elimination  of  the 
S  1  ()\  and  final  order  firovisions  above 
111  .sections  III.IJ.l.  and  2,  of  this 
preamble.) 

.  Ilia  MSHA  s  consideration  of  injuries 
01  and  illness  might  caii.se  some  mine 
i-s  operators  to  not  rejiort  them.  These 
Jit  commenters  stated  that  MSHA  should 
not  jienalize  mine  operators  for 
reporting  accidents,  injuries,  and 
illne.s.ses  by  considering  them  in  the 
Agency  s  POV  review.  These 
commenters  stated  that  a  jiattern  of 
injuries  does  not  mean  a  jiattiirn  of 
violations  and  that  injuries  and  ilhie.sses 
are  not  well  correlated  either 
quantitatively  or  qualitatively  with 
vjiolations.  MSflA  data  do  not  reveal  a 
direct  statistical  correlation  between 
citations  and  injuries.  However,  as  a 
general  matter,  since  jia.ssage  of  the 
Mine  Aet  and  MSIIA’s  enforcement  of 
health  and  safety  .standards  at  mines 
annual  mining  fatalities  and  injuries’ 

>  have  steadily  declined.  In  1977  there 
wen;  273  mining  fatalities  and  40  ()()() 

uquries.  In  201 1.  there  were  37  fatalities 

and  le.ss  than  9.000  injuries.  Mor(;ov,.r 
Jiuvebeen  ,, laced  on’ 

IJV  .status  in  prior  years,  data 
generally  show  both  a  reiluction  in 
violations  and  a  corresponding  decrease 

■nuijnries  in  the  year  after  mines  we  J 

filaced  on  that  status. 

One  commenter  stated  that  including 

diminish  the  value  of  the  POV  in 
identifying  truly  dangerous  mine 
operations.  Another  commenter  stated 

«i'««usted  that 

of  a  1  f)V  review.  This  commenter 
mcommended  that  MSflA  weigh 
heavily  any  information  that  shows  a 
inine  ojKirator  failed  to  rejjort  or  is 
Irving  to  cover  uj)  imderrejiorting  or 
violations.  ^ 

(:mi»isl™i  ivill,  m,SIIAs  |,„si|i„„  II, 
lh(.  Agency  will  con.sider  a  variety  of 
sources  of  information  hearing  mi  a 

mine  s  health  and  .safety  rei.ord  when  it 
conducts  1  OV  evaluations,  this 
provision  of  the  final  rule  restates  the 
other  information  that  the  Agency  mav 

lias  cl  QV.  MSHA  data  and  exjierience 
.show  that  violations  of  ajiproval. 
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training,  or  rocordkooping  rognlations,  viol 
for  iixamplo.  can  significantly  and  mu 

substantially  contrilnitc  to  health  or  kni 

safotv  hazards,  and  may  he  a  •* 

contrihuting  cause  of  an  accident.  1  his  vio 
is  esiJecially  true  where  the  mine  vxi 

oiierator  allows  similar  violations  to  reli 

occur  repeatedly.  Under  the  final  rule.  mil 
MSUA  intends  to  exercise  its 
enforcement  authority  consistent  with  he 
A‘’encv  exiierience  and  statutory  intent.  mi 
"  ■  cir 

(i.  §l()4.2(al(H)— Mitigating 
Uircum.stances  ha 

In  this  final  rule.  MSHA  states  what  cii 
it  considers  mitigating  circumstances  A{ 

and.  based  on  its  experience,  provides  of 
more  explanation  lor  how  the  Agenr.x  jvi 
considers  mitigating  circaimstances  in  ni 

its  I’OV  decisions.  .on  a 

Many  commenters  stated  that  MSUA  th 
should"  provide  more  information  about  \\ 
the  role  that  mitigating  circumstances 
])lay  in  the  PUV  review  ])rocess.  Some  o, 
commenters  responded  as  though  n 

MSUA  will  issue  a  I’OV  notice  h 

automatically  if  the  criteria  on  the  v 

MSUA  Wei)  site  are  met.  These 
commenters  stated  that  final  §  104.2  c 

reipiires  the  District  Manager  to  issue  a 
pattern  of  violations  notice  when  a  mine  ( 
has  a  jiattern  of  violations;  however,  the 
discussion  of  mitigating  circum.stances  1 
states  that  MSUA  has  discretion  to 
consider  other  lactors  heiore  1 

determining  whether  a  I’OV  notice  is  i 
necessary.  One  commenter  stated  that 
the  mining  community  needs  to  know  i 
more  about  what  mitigating  lactors 
MSUA  will  consider  and  how  the 
presence  of  mitigating  lactors  could 
remove  an  ojieration  from  POV  status. 

This  commenter  urged  MSUA  to 
consider  onlv  objective  measures  that 
demonstrate  significant  imiirovements 
in  mine  health  and  safety  for  mitigation 
purposes.  This  commenter  was 
concerned  that  MSUA  may  relieve  a 
mine  ojierator  from  a  POV 
determination  based  on  short-term 
improvements  without  an  ohjec.tive 
commitment  to  long-term  change.  Other 
commenters  stated  that  the  jnoposed 
rule  did  not  prescribe  a  siiecilic 
procedure  for  MSUA  consideration  ol 
mitigating  circum.stances  prior  to 
is.suance  of  the  POV  notice.  They 
reipiested  that  MSUA  provide  more 
information  about  the  means  for 
presenting  mitigating  information  to  the 
Agency  and  include  the  mechanism  for 
this  approach  in  the  rule. 

Under  the  existing  rule.  MSUA 
considers  mitigating  circumstances 
before  issuing  a  POV  notice.  Under  the 
final  rule,  this  will  not  change;  however, 
MSUA  will  no  longer  provide  a  notice 
to  mine  operators  that  a  mine’s  violation 
history  is  approaching  a  jiattern  of  S&S 


violations.  Under  the  final  rule,  the  pn 

mine  operator  is  responsible  for  f.oi 

knowing  if  the  mine's  violat  ion  history  am 
is  approaching  a  pattern  ol  .S&S  P'r 

violations.  As  stated  above.  MSUA  oo 

exerc.i.ses  caution  and  considers  all  mi 

relevant  information,  including  any  h‘- 

mitigating  information,  heiore  it  hi 

exercises  its  POV  authority.  There  may  tv 
he  extraordinarv  occasions  when  a  mine  di 
meets  the  POV  "criteria,  hut  mitigating  h« 
circumstances  make  a  POV  notii.e  1 

inajipropriate.  The  mine  operator  will  d« 

have  to  e.stahlish  mitigating 

circum.stances  with  MSUA  heiore  the  " 

Agency  issues  a  POV  notice.  The  types  st 
of mitigating  circumstances  that  could  ai 

justify  a  dei:ision  to  not  issue  a  POV  a 

notice,  or  to  postpone  the  issuance  ol  a  d 
POV  notice  to  reevaluate  conditions  in  p 
the  mine,  may  ini;hule,  hut  are  not 
limited  to,  the  following;  ‘ 

•  An  approved  and  implemented  <i 

(;orrective  action  jirogram  to  address  the  1 
repeated  S&S  violations  accompanied  t 

by  jiositive  results  in  reducing  S&S  I 

violations;  ' 

•  A  bona  fide  change  in  mine  ' 

ownership  that  resulted  in 
demonstrated  imjirovements  in 
!  compliaiu;e;  and 

•  MSUA  verification  that  the  mine 
has  hecome  inactive. 

MSUA  will  continue  to  consider  only 
the  enforcement  record  ol  the  current 
operator  of  the  mine  in  determining 
whether  the  mine  meets  the  POV 
criteria.  MSUA,  in  coordination  with 
the  Office  of  the  Solicitor,  when 
necessary,  determines  whether  there  has 
been  a  change  in  the  mine  operator  that 
warrant.s  the  .start  of  a  new  violation 
history  at  a  mine.  Mines  that  have 
undergone  bona  fide  changes  in 
ownership  mav  have  POV  notices 
n  post])oned  while  MSUA  determines  if 
the  new  owner  is  achieving  measurable 
improvements  in  comjiliance.  Mines  at 
which  POV  enforcement  actions  have 
been  postponed  due  to  a  change  to 
inactive  .status  will  immediately  he 
er  subject  to  further  POV  enforcement  once 
the  mines  resume  production. 

Although  the  final  rule  does  not 
establish  a  s])ecific  procedure  for  mine 
o])erator.s  to  pre.sent  mitigating 
circumstances  to  MSUA  prior  to  the 
is.suance  of  a  POV  notice,  mine 
ojjerators  can  present  inlormation  to 
he  sui)i)ort  mitigating  circumstaiKxis  to  the 
or  District  Manager  at  any  time.  (See 
MSUA’s  discussion  of  its  on-line 
Monthly  Monitoring  Tool,  for 
monitoring  a  mine’s  compliance  histoi  y 
11-  under  section  lll.B.l.  ol  this  preamble.) 


program”  in  the  proiJO.sed  rule.  Several 
commenters  suggested  that  MSUA  use 
another  term,  such  as  remeilial  plan  or 
targeted  remedial  j)lan,  to  avoid 
confusiem.  One  commenter  stated  that 
including  comjirehensive  safety  and 
health  management  programs  in  the 
final  rule,  as  these  programs  are 
tyi)icallv  understood,  will  establish  a 
(ietrimental  precedent  that  safety  and 
health  iirograms  are  merely  compliance. 
This  commenter  offered  to  su])i)ort  the 
development  of  expertise  in  MSUA  staff 
so  that  MSUA  could  work  cooperatively 
with  mine  operators  ajiproaching  POV 
status  to  enable  them  to  develop  safety 
and  health  programs,  .stating  that 
anything  short  of  such  a  measure 
demeans  the  value  of  a  safety  and  health 

program.  x.oua 

In  response  to  comments,  MhMA 

clarified  in  its  notices  of  public  hearing 
and  its  opening  statements  at  the  public 
hearings  that  the  Agency  diil  not  intend 
that  these  safety  and  health  management 
programs  he  the  same  as  those 
referenced  in  the  Agency  s  rulemaking 
on  comprehensive  safety  and  health 
management  jirograms  (KIN  1219- 
AB71).  The  public  hearing  notice 
further  stated  that  MSUA  would 
consider  a  safety  and  health 
management  program  as  a  mitigating 
circumstance  in  the  jiattern  of  violations 
jiroposal  when  it;  (1)  Includes 
measurable  benchmarks  for  abating 
specific  violations  that  could  lead  to  a 
pattern  ol  violations  at  a  sj)ec;ific  inine, 
and  (2)  addres.ses  hazardous  conditions 
IS  at  that  mine.  MSUA’s  u.se  of  the  term 
t  “safety  and  health  program”  in  relation 
to  mitigating  cin;umstances  in  the  POV 
proj)osal  is  related  to  corrective  ai.tion 
programs  focused  on  reducing  S&S 
violations  at  a  jiarticular  mine.  Purther. 
MSUA  clarified  that  its  rulemaking  on 
0  safety  and  health  jirograms  is  a  totally 
t  sejjarate  action,  unrelated  to  the  POV 
rulemaking.  MSUA  also  stated  that 
these  programs  referenced  in  the  POV 
rulemaking  would  have  to  be  api)roved 
ICO  by  the  Agency  prior  to  the  issuance  of 
a  POV  notice.  To  avoid  any  confusion, 
the  final  rule  uses  only  the  term 
0  “corrective  action  program”,  it  does  not 
address  safety  and  health  management 


Oorrec:tive  Action  Program 

Commenters  misunderstood  MSUA  s 
use  of  the  term  “safety  and  health 


programs  at  all. 

MSUA  will  evaluate  the  mine 
operator’s  corrective  action  jirogram  to 
determine  if  it  is  structured  so  that 
MSUA  can  determine  whether  the 
jirogram’s  parameters  are  likely  to  result 
in  meaningful,  measurahle,  and 
significant  reductions  in  S&S  violations. 
MSUA  has  guidelines  for  corrective 
action  programs  on  the  Agency’s  Web 
site  at  bttp://\\u’\y.ivsh(i.gov/P()V/ 
POVsinghsoiii'ce.asp  under  PatU^n  o) 
Violations  (POV)  Procachires 
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Suinwdiy — 2010,  Apjxaidix  B — 
Guidelines  for  (Corrective  Action 
Brograins.  In  general,  j)rograins  must 
contain  concnite,  meaningful  measures 
that  can  reasonably  he  expected  to 
reduce  the  number  of  violations  at 
the  mine:  the  measures  should  he 
specifically  tailored  to  the  com])liance 
problems  at  the  mine:  and  the  measures 
should  contain  achievable  benchmarks 
and  milestones  for  implementation. 

More  specific;  guidance  is  contained  in 
the  aforementioned  document. 

MSllA  will  considccr  an  opcaator’s 
(d'f(!ctive  implementation  of  an  MSllA- 
approved  corrcictive  action  program  as  a 
mitigating  circumstance  that  may  justify 
postponing  a  BOV  notice.  Like  the 
Agency’s  policy  under  the  existing  rule, 
the  program  must  set  measurable 
benchmarks  for  cwaluating  the 
program’s  effectiveness  and  show 
mciasnrahle  iinjnovenuaits  in 
compliance  to  warrant  jmstponement  of 
a  BOV  notice. 

lJnd(?r  the  final  rule,  if  a  mine 
ojierator  is  close  to  mcafing  the  BOV 
critcaia,  the  mine  ojjerator  may  submit 
to  MSHA  for  apjnoval  a  corrcaitive 
action  |)rogram  to  he  implemented  at  the 
mine.  If  rcaj masted .  MSllA  will  a.ssi.st 
mine  opccrators  in  developing  an 
appropriate  corr(a:tive  action  program. 

7.  §  104.2(1)) — Sp(a:ific  (Criteria 

Final  §104.2(1)),  propo.sed  as 
§  104.2(a),  provides  that  M.SHA  will 
j)ost.  on  its  Wei)  site  at  hUp:// 
\\\\'\\'.msli(i.gov/P()V/ 
POVsiiiglesoiirce.dsp,  the  specific 
criteria,  with  numerical  data,  that  the 
Agcaicy  will  use  to  identify  mines  with 
a  pattern  of  S&S  violations.  MSHA  has 
determined  that  j)osting  the  specific 
criteria  on  its  Web  site,  together  with 
each  mine’s  comj)liance  data,  will  allow 
mine  oj)erator.s  to  monitor  their 
compliance  records  to  determine  if  they 
are  aj)proaching  BOV  status.  In  addition, 
mine  operators,  as  well  as  other 
niemhers  of  the  public,  can  monitor  the 
data  to  identify  any  inaccuracies  and 
notify  MSHA  of  such  inaccuracies.  As 
stated  earlier.  MSHA  believes  that  it  is 
the  mine  operator’s  responsibility  to 
constantly  monitor  their  compliance 
j)erformance  and  to  assnie  that  health 
and  safety  conditions  at  their  mines  are 
proactively  addressed.  Acc»:ss  to  the 
sj)ecific  I’OV  criteria  and  the 
coni|)liance  data  provides  mine 
operators  the  means  to  evaluate  their 
own  recoi’ds  and  determine  whether 
they  are  approaching  the  criteria  levels 
for  a  BOV.  This  access  akso  enables  mine 
oi)erators  to  he  proactive  in 
im|)lementing  measures  to  improve 
health  and  safety  conditions  at  their 
mines  and  to  bring  their  mines  into 


comi)liance,  which  will  enhance  the 
health  and  safety  of  miners. 

As  .stated  in  the  j)i'0|)osed  rule  and  at 
the  public  hearings,  to  ])rovide 
tiansparency  and  to  put  operators  on 
notice  of  how  the  Agency  will 
detei'inine  if  a  mine  has  a  BOV,  MSHA 
will  continue  to  po.st  specific  criteria  on 
the  Agency’s  Wei)  site.  The  specific 
criteria  can  he  found  at  http:// 
w’wiv.disha.gov/POV/ 
P()VScivdnid<’Cntdria2()l  1  .pdf.  I’lnther, 
as  .stated  during  the  rulemaking,  MSHA 
will  seek  stakeliolder  input  when 
revising  BOV  criteria.  To  involve 
stakeholders  in  the  j)roces.s  of  revising 
the  specific  criteria,  MSHA  will  publish 
l)ropo.sed  changes  on  the  Agency’s  Web 
site  and  solicit  public  comment.  MSHA 
also  will  notifv  those  on  the  Agenev’s 
email  subscription  list  that  the  criteria 
are  j)osted  for  comment.  MSHA  will 
consider  revising  the  criteria  based  on 
comments. 

'I'he  specific  criteria  are  an  important 
element  in  MSHA’s  BOV  evaluation 
])roce.s.s.  MSHA  agrees  with  the 
commenters  who  stated  that  the  Agenev 
may  from  time  to  time  need  to  modify 
thresholds  and  other  factors  to  assure 
mine  o])erator.s  of  fair  and  ecputahle 
ci'iteria  that  take  into  account  different 
mine  sizes,  mine  types,  and 
commodities.  The  final  rule  retains  the 
Agency’s  longstanding  ])ractice  of 
develo])ing  specific  criteria  through 
policy  ancl  provides  the  flexihilitv  to 
adapt  the  .s|)ecific  criteria  as  changing 
c;onditions  and  factors  dictate. 

MSHA  considers  the  s])ecific  BOV 
criteria  on  its  Web  site  to  he  a 
discretionary  statement  of  Agenc;y 
policy.  Bo.sting  the  specific  BOV  criteria 
on  MSHA’s  Web  site  ])romotes  openne.ss 
and  transparency  by  encouraging  mine 
operators  to  examine  their  own 
compliance  records  more  closely  and 
ascertain  whether  they  have  recurring 
S&S  violations.  Many  mine  oj)erators 
ai'e  currently  monitoiing  their 
comi)liance  performance  against  the 
sj)ecific  criteria  j)o.sted  on  MSHA’s  Web 
site. 

In  the  preamble  to  the  ])ropo.sed  rule, 
MSHA  leque.sted  comments  on  how  the 
Agency  should  obtain  input  from 
stakeholders  during  the  develo])ment 
and  periodic  revision  of  the  Agency’s 
specific  BOV  criteria  and  the  best 
methods  for  notifying  mine  operators  of 
changes  to  the  .sj)ecific  criteria.  MSHA 
also  stated  that  the  Agency  plans  to 
j)rovide  any  change  to  the  .s])ecific 
ci’iteria  to  the  public,  via  posting  on  the 
Agency’s  Web  site,  for  comment  before 
MSHA  uses  it  to  review  a  mine  for  a 
pattern  of  violations. 

Some  commenters  o])))osed  MSHA’s 
propo.sed  approach  to  revi.se  the  specific 


criteria,  ("ommenters  stated  that 
MSHA’s  BOV  screening  criteria  are  not 
interpretive,  are  not  a  statement  of 
policy,  and  do  not  constitute  a  logical 
outgi'owth  of  the  pro])osed  rule.  Instead, 
they  .stated  that  these  criteria  constitute 
rulemaking  and  recpiire  formal  notice 
and  comment  under  the  Administrative 
Brocedure  Act  (,5  U.S.Ci.  .5.51  ct  scej.). 
Some  stated  that  the  specific  criteria 
must  he  clearly  defined  and  published 
in  the  Federal  Register  before  the 
j)ropo.sal  becomes  final  so  the  public 
can  provide  meaningful  comments. 

These  commenters  said  that  the 
propo.sal  de])rive.s  mine  operators  of  the 
opportunity  to  comment,  .stating  that 
they  had  no  basis  to  comment  on  the 
specific  criteria  because  the  criteria 
were  not  included  in  the  proposal. 
Several  commenters  stated  that  MSHA 
.should  withdraw  the  proposed  rule  and 
re-propose  it  with  the  specific  criteria. 
They  stated  that  MSHA  is  not 
establishing  any  criteria  in  the  j)ro])o.sal, 
hut  reserving  discretion  to  change  them 
from  time  to  time  in  the  future  without 
notice  and  comment,  (■ommenters 
stated  that  the  proi)o.sed  rule  is  unclear 
and  confusing  about  how  much 
discretion  MSHA  would  retain  in 
deciding  whether  a  given  mine  is 
.subject  to  BOV  sanctions,  and  wanted  to 
know  what,  if  any.  objective  factors 
would  guide  that  di.scretion. 

(iommenters  stated  that  the  specific 
criteria  should  not  he  a  moving  target, 
hut  should  he  fixed  in  the  final  rule  so 
that  stakeholders  will  know  what  is 
expected  of  them  to  avoid  a  pattern 
notice.  They  stated  further  that 
promising  to  obtain  public  comment 
hefoj'e  establishing  sj)ecific  criteria  is 
not  the  .same  as  j)utting  the  criteria  in 
the  rule  and  going  through  the  notice- 
and-comment  rulemaking  process. 
(Commenters  also  stated  that  specific 
numerical  criteria  need  to  he  included 
in  the  rule  so  that  they  can  comment  on 
the  imj)act  of  the  proposal,  numhers  of 
mines  affected,  or  costs.  They  stated  that 
the  OKj  specifically  recommended  that 
MSHA  seek  stakeholder  input  on  BOV 
.screening  criteria. 

Some  commenters  requested  that 
MSHA  include  specific  numhers  in  the 
final  rule  for  how  the  general  criteria 
will  he  measured.  Other  commenters 
.suggested  that  MSHA  not  n.se  ah.solute 
numhers  as  the  control  for  the  criteria — 
large  mines  should  not  he  compared 
with  small  mines  and  vice  versa:  they 
.stated  that  in.s])ection  hours  provides  a 
better  basis  for  comparison.  Some 
commenters  stated  that  there  is  a 
dispro])ort innately  large  number  of 
inspection  hours  at  large  unionized 
mines,  where  miners  are  encouraged  to 
point  out  all  violations  to  in.s])ectors. 
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and  that  the  inspection  history,  in  this 
case,  njflects  a  safer  mine  not  a  POV. 

.Some  commenters  agreed  with 
M.SHA’s  j)ro]K).se(l  approach  to  revise 
the  specific  criteria.  They  stated  that 
M.SHA  has  many  years  of  experience 
with  developing  POV  criteria  and 
poss(!sses  the  nece.ssary  experti.se  to 
determine  what  specific  criteria  should 
he  iistid  to  identifv  jirohlem  mines.  Thev 
recommended  that  M.SllA  post  this 
information  in  a  single  location  on  the 
Agency’s  Weh  site  so  that  mine 
oj)erator.s  and  other  interested  parlies 
are  able  to  view  all  of  the  relevant 
information  at  once  hv  entering  the 
mine  ID  numher. 

After  reviewing  all  comments,  based 
on  Agency  experience,  the  final  rule, 
like  the  proposal,  does  not  include 
.specific  PCIV  criteria.  This  provides  the 
Agency  with  necessary  flexibility  in 
establishing  criteria  for  POV 
evaluations.  By  retaining  the  sjKunfic 
j)attern  of  violations  criteria  as  a 
statement  of  Agency  policy,  as  has 
always  been  the  ca.se  under  the  existing 
nigulalion.  the  Agency  has  flexibility  to 
adjust  the  specific  criteria,  as  nece.ssary, 
to  accomplish  its  mission  and  to 
provide  ridief  to  mine  operators.  .Such 
relief  might  he  nece.ssary  if,  for  exam])le. 
the  results  of  the  application  of  the 
specific  criteria  have  unintended 
con.scKpiences  on  a  particular  mine 
sector  or  mine  size.  In  this  ca.se,  M.SHA 
might  determine  that  the  existing 
siiecific  criteria  are  not  fairly  or 
properly  evaluating  a  mine's 
compliance  record  for  a  j)attern  of 
violations.  The  Agency  might  determine 
that  the  existing  specific  criteria  are  no 
longer  an  aj)j)roj)riate  measure  of 
elevated  risk  to  miners.  If  this  were  to 
occur,  mine  operators  and  miners  would 
he  unfairly  imijacted  by  inappro])riate 
criteria.  This  could  also  have  an  adver.se 
or  punitive  impact  on  mine  operators. 
M.SHA  understands  the  importance  of 
getting  input  from  all  of  its  stakeholders 
whenever  tin;  Agency  considers  revision 
of  the  sjjecific  criteria,  and  would 
j)rovide  opportunity  for  stakeholder 
input  (78  FR  8.5801). 

This  asj)ect  of  the  final  rule  is 
consistent  with  the  legislativiJ  history  of 
.section  ll)4(e).  which  stated  that  a 
"pattern  does  not  nece.ssarily  mean  a 
prescribed  numher  of  violations  of 
predetermined  standards”  (.S.  Rep.  No. 
181,  supra  at  82-88).  M.SHA  nicognizes 
that  a  certain  numher  of  violations  that 
might  constitute  a  jeattern  at  one  mine 
may  he  insufficient  to  trigger  a  pattern 
at  another. 

M.SHA  considers  the  .s])ecific  FOV 
ea  iteria  to  he  a  statement  of  Agency 
policy  that  is  designed  to  provide 
guidance  to  M.SHA  j)er.sonnel  when 


making  FOV  decisions.  A  mine  that 
meets  the  s])ecific  crit(!ria’s  numca  ical 
thre.sholds  is  not  automatically  placaul 
in  FOV  status.  Rather,  M.SHA  retains  the 
discretion  to  consider  mitigating 
circumstances  for  each  individual  nune 
and  may  choose  not  to  use  the  FOV 
sanction  even  if  a  mine  mecits  the 
specific  criteria.  Federal  courts  have 
consistently  held  that  nonhinding 
statcnnents  of  agency  ])olicy  do  not 
re()uire  notice  and  comment  rulemaking 
(.See.  e.g..  PanhandU^  H.  Pipe  Line  v. 
FEUC,  198  F.8d  2()(),  289  (DO  Oir.  1?)99): 
see  also  Center  for  Ante  Safety,  Inc.  v. 
National  Highwav  Traffic  Safety 
Admin.,  842  F..Su])p.2(i  1  (D.D.Ck  2004)). 
As  long  as  the  agency  remains  free  to 
consider  the  individual  facts  in  the 
various  cases  that  arise,  then  the  agency 
in  (piestion  has  not  established  a 
legislative  rule  that  is  subject  to  notice 
and  comment  (Natiomd  Minin{> 
Association  v.  Secretary  of  Labor,  589 
F.8d  1888,  1871  (11th  Oir.  2009)). 

C.  I()4.:i  Issuance  of  Notice 

Final  §  104.8  .sim])lifies  the 
reejuinnnents  for  issuing  a  FOV  notice 
and  is  es.sentially  unchanged  from  the 
proposal.  M.SHA  believes  that  it  allows 
the  Agency  to  more  effectively 
imj)lement  the  FOV  provision  in  a 
maniK!!' consistimt  with  legislative 
intemt.  As  .stated  earlier,  some  mines 
made  initial  .safety  improvenuaits, 
however,  the.s(!  im|)rovement.s  declined 
over  time.  MSHA’s  experience;  and  data 
reveal  that  some;  mim;  o])erator.s  who 
received  I’FOV'  lett(;r.s  temporarily 
reduced  their  .S&.S  violations,  hut 
reverted  hack  to  allowing  the  same 
hazards  to  occur  re))eate(lly  without 
adeepiately  addre.ssing  the  underlying 
causes.  M.SflA  h(;lieve.s  that  oi)erators 
who  greatly  reduced  violations  after 
receiving  a  FFOV  letter  and  maintained 
this  im])roved  level  of  com])liance  are 
likely  to  continue  monitoring  their  own 
performance  under  the  final  ride. 

1.  104. 8(a)  and  (h) — Issuance  and 

Fosting  of  FOV  Notice 

Final  104.8(a),  like  the  proposal, 
])rovides  that,  when  a  mine  has  a  FOV, 
the  District  Manager  will  issue  a  FOV 
notice  to  the  mine  oj)(;rator  that 
sp(;cifies  the  basis  for  the  Agency’s 
action.  The  District  Manager  will  also 
provide  a  copy  of  the  1T)V  notice  to  the 
re])res(;ntative  of  miners.  Final 
(i  104.8(1))  requires  that  the  mine 
oj)erator  ])ost  the  FOV  notice  on  the 
mine  bulletin  hoard  and  that  it  remain 
j)osted  until  M.SHA  terminates  the  FOV. 
After  the  oj)erator  receives  the  FOV 
notice,  M.SHA’s  weh  site  Data  Retrieval 
.Sy.slem  will  list  the  FOV  notice,  along 


with  other  enforcement  actions,  for  the 
affected  mine. 

.Some  commenters  stated  that  some  of 
the  (lata  M.SHA  uses  to  screen  o])erators 
for  FFOV  (or  FOV)  is  inaccurate,  and 
that  mine  operators  should  have  an 
o])])ortunity  to  meet  with  M.SHA  to 
([uestion  underlying  data  after  being 
notified  of  a  FOV.  As  discussed  earlier, 
commenters  were  concerned  that, 
without  ])rocedural  safeguards  and  nnne 
o])erator  in])ut,  M.SHA  could  issue  a 
FOV  notice  based  on  inaccurate  data: 
they  thought  data  inaccuracies  were  a 
common  occurrence  in  the  overloaded 
M.SHA  database.  Ciommenters  were  also 
concerned  that  M.SHA  would  ho  lo.ss 
inclined  to  conference  once  the  FOV 
notice  was  issued.  To  relieve  these 
concerns,  some  commenters  suggested 
that  M.SHA  jnovide  mine  oj)erator.s  an 
informal  warinng  and  a  short  ])eriod  of 
time  to  review  data  and  demonstrate 
that  the  underlying  violations  may  he 
invalid  or  otherwi.se  flawed  for  pur])ose.s 
of  FOV  consideration.  Commenters 
stated  that  removing  this  informal  step 
would  result  in  more  inaccurate  FOV 
determinations  and  unnecessary 
expenditure  of  resources.  .Some 
commenters  suggested  that  M.SHA 
])rovide  mine  oj)erators  an  o])portunity 
to  ])resent  their  case  to  the  District 
Manager  that  the  mine  operator  (1)  has, 
or  can  im])lement  immediately,  a 
corrective  action  program  to  addre.ss  the 
Agency’s  concerns;  or  (2)  can 
demonstrate  that,  unknown  to  M.SHA, 
the  mine  operator  has  been  taking  ste])s 
to  addre.ss  violations.  Other  commenters 
opposed  a  warning  .stej)  stating  that  the 
threat  of  closure  must  t)e  real  for  it  to 
he  an  effective  deterrent. 

M.SHA  will  continue  to  adhere  to  its 
j)olicy  of  holding  informal  closeout 
conferences  following  an  inspection, 
when  the  mine  operator  and  the  M.SHA 
in.s])ector  discuss  citations  and  orders. 
The  o]jerator  can  also  recpiest  a 
conference  with  the  field  office 
supervisor  or  district  manager. 

In  addition,  in  resjxnise  to  comments, 
and  to  ensure  that  all  data  are  accurate, 
M.SHA  will  also  provide  mine  operators 
an  opportunity  to  meet  with  the  district 
manager  for  the  limited  purj)o,se  of 
discussing  di.scre])ancie.s  (e.g.,  citations 
that  are  entered  incorrectly  or  have  not 
vet  been  npdated  in  M.SHA’s  computer 
system,  Hommission  decisions 
rendered,  hut  not  yet  recorded,  on 
contested  citations,  and  citations  issued 
in  error  to  a  mine  operator  in.stead  of  an 
indej)endent  contractor  at  the  mine)  in 
the  (lata.  A  mine  operator  may  reque.st 
a  meeting  with  the  District  Manager  for 
the  sole  purpose  of  ])re.senling 
di.screpancies  in  M.SHA  data.  At  this 
meeting,  mine  ojjerators  will  have  an 


. . . . 


opportunity  to  (luostion  tho  undorlvinp 
(luta  on  which  tJio  POV  is  based,  and  ^ 
provide  docninentation  to  snjniort  tlndr 

position.  MSHA  will  make  ,;hanoes.  as 

•ippjojiriate,  which  could  result  hi 
rescission  of  the  POV  notice  if  MSHA 
veiifies  data  discrepancies  and  the  mine 
lo  longer  meets  the  criteria  for  a  POV 
,  ‘”*'oqoest.  schedule,  and  hold 

Ih  s  meeting  does  not  affect  the  hO-dav 
sf.iiednle  for  abatement  of  the  J^OV  hi 
addition,  consi.stent  with  exi.stine  ’ 
Ijohcy,  field  office  snjiervisors  and 
district  managers  will  continue  to 
rnviewall  violations.  This  would 
include  St4S  violations  i.ssned  to  mine 
operators  with  a  POV. 

h-wo  'nine  operators 

have,  the  riisjionsihility  to  monitor  their 
own  eompliance  record.  MSHA 
onconrages  mine  ojierators  and 
contractors  to  monitor  their  conijiliance 
records  using  the  POV  on-line  Monthlv 
Monitoring  Tool  and  notifv  MSHA  as  ' 
•soon  as  jiossihle  if  thev  believe  anv  ' 
ndormation  on  the  POV  weh  database  is 
inaccurate.  MSHA  anticipates  that 
operators  will  constantlv  monitor  their 
pnrfminance  using  the  on-line  Monthlv 
Monitoring  Tool  and  inform  the  Agenev 
of  any  discrejiancies  between  their  data 
and  (fata  posted  on  MSHA’s  Web  site, 
ake  under  the  existing  ride.  MSHA  will 
correct  inaccurate  information  after 
verifying  it.  MSHA  believes  that 
ongoing  operator  monitoring  of  A<'encv 
compliance  data  will  minimize  the  ' 
potential  for  inaccurate  POV 
Hclerminations.  The  District  Manager 

wi  lr(KS(;ind  aPOVn(,ti(;eiftheAgen(;v  ■ 
(lotermines  that  it  was  ha.sed  on  ‘  i 
•'I'^uraUi  (lata  and  that  the  mine  did  1 

not  meet  the  criteria  for  a  l^OV 
One  (xmnnenter  stated  that  posting  , 
he  1  OV  notice  on  the  mine  hnlhdiii  i 
IS  nec(^ssary  for  informing  those 
inos  affected  that  their  workplace  ^ 

cxhi  nks  substandard  health  and  safetv 
conditions  so  they  can  he  attentive  in'  ti 
protecting  themselves  and  their  fellow  n 
miners.  j, 

Under  the  final  ride,  mine  ojierators  h' 
jiro  required  to  po.st  the  POV  notice  on  n 

the  mine  hnlletin  hoard  and  to  keep  it  P( 

postiHl  until  MSHA  terminates  the  POV.  jn 

Aililiti()nally.theo,,erat(,risre(,niredto  c( 

pi  ovule  a  cojiy  of  the  1T)V  noti(.e  to  the  w 

rejiresentative  of  miners.  ' 

2.  Sl04.:f(c)  and  (d)— Withdrawal  of 
1  orsons  From  Area  of  Mine  Affected  hv  "" 
Siihseijnent  Sfi-S  Violations  Aft(>r  ' 
Issuance  oflTiV  Notice  ‘'■‘^1 

''"'‘'ISKM^OlaiHlWIaruihosamo  nli 

as  jn  ojiosed.  I  hey  restate  the  cl 

reijnireinents  in  the  Mine  Act  for  MSI  fA  mil 

actions  after  a  POV  notice  is  i.ssne(l.  Zl 

Final  <5 1 04.d(c)  reijuires  MSHA  to  issue  o  -  i 
onlor  withdrawing  all  jiersons  from  up 


'ig  the  affected  area  of  the  mine  if  the 

i(>ir  (to  r  '  n'''  within 

after  the  i.ssnance  of  the  1T)V 
a-s  notice,  final  §  l()4.:t(d)  jirovides  that  if 

ine  ti  r  Z  ■‘"''’■"'•‘I'"'"'  violation 
me  will  lesnlt  in  an  order  withdrawing  all 

•  P^ons.  oxcejit  tho.se  resjionsihle  for 

V  dh'c'uvr^  '  f' ‘-omlition,  from  the 
alf(,(.t(.d  area  of  the  mine  until  MSHA 

<  otermines  that  the  violation  has  been 
abated  (.omnienters  stated  that  MSHA 
must  clarify  that  a  snlxseijnent 
withdrawal  order  must  ajijilv  onlv  lo 
pcisons  m  the  .sjiecific  area  who  are 
cxjjosed  to  risk  of  harm  from  the  cited 
violation. 

s  As  stated  jirevionsly,  MSHA 
>r  (xmsiders  iff)  CFR  ,,ari  1 04-l^attern  of 
\  i()laiion.s--as  a  jirocedural  regulation 
that  jiromotes  transjiarencv.  It  informs 
■c  mine  ojierators  and  others  about  the 

y  stejis  MSHA  will  follow  in 

104(e)  of  the  Mine 

•  ' V.,!  '  I'lc  does  not  reijuire 

IS  additional  compliance  by  mine 

oj^rators.  Rather,  it  j)la(.is  the  jirimarv 

i  csjm  on  the  mine  ojierator  and 

<illou  s  the  mine  ojierator  to  he  more 
y  jiroaclive  m  eliminating  hazards. 

'  hrough  this  more  jiroactive  ajijiroach. 
mine  (ijierators  will  monitor  their 
comj)  lance  jierforniance  against  MSHA 

s(.(.k  MSHA  a.ssi.stance  in  correcting 
ineffective  jirocedures.  jiractices,  and 
policie.s.  Likewi.se.  as  is  existing  MSHA  ( 
piaclice  a  withdrawal  order  usuallv  I 

will  apply  only  to  jumsons  in  the  '  | 

harm  F  'o  '’'sk  of  ( 

laini  from  the  cited  violation.  MSHA 
unvever,  has  the  aulhoritv  lo  withdraw  j 
'"‘-IS  ''’J'«"ever.  in  the  judgement  of 
the  inspector  at  the  mine,  there  is  an  f, 
imminent  risk  of  harm  to  miners.  ri 

/T  §  Termination  of  Notice  ‘' 

Final  §104.4  ad(lre.s.ses  the 

termination  of  a  POV  notice  and  is  p 

umdianged  from  the  jirojio.sal.  MSHA’s  a 

MSHA’" w  P'wted  on  vi 

MSHA  s  Web  site  at  http:// 

'y^y^y.msha.gov/poY/ 

TOVsinglesoutce.asp.  includes  [n 

piovi.sions  for  MSHA  to  conduct  a  , 

comjdete  insjiection  of  the  entire  mine  in, 
within  90  (lavs  of  issuing  the  POV  ii, 

notice. 

Uomnumters  exjiressed  concern  that. 
once  a  I  OV  notice  is  i.ssued,  it  is  i  •' 

pnictically  imjiossihle  to  terminate,  f.;','' 
especially  for  large  mines.  Commenters  '  ) 
sciid  that  It  IS  highly  unlikelv  that  anv  ih  i 
opimition  could  go  90  days  without  an  Mi 

m^nlnt  it'""'  PohPcd  int, 

out  tliat  the  .seasonal  nature  of  ,1,., 

operation.s  in  Ala.ska  makes  it  infeasible  rei'-i 
imjKxssihle  to  conduct  timelv  follow-  tmii 
uj)  inspections.  '  , 


kionmienters  also  stated  that  MSHA 
I"!  must  clarify  how  the  Agenev  will 

liiimll,.  >()Vsi„l.,,,wh,M,,;it„ii„n,,,„. 

CJH  in-s  Hull  f„rin  Ih,.  Iiasi.s  f„i- 1|„.  hoy 

. . 

in  ,S<4,S.  Miiiiy  ,.,)n,m,,,ii„r,s  iiikikI  M.SI  I  a  In 

Im  I  •  "i  '  ^’""Pons  or  orders  on 
'1C  which  the  .status  is  ha.sed  are 

.siil)s.Kjuently  vacated  or  reduced  in 

.seventy,  m  settlement  or  hv  litigation 

II  0  MS  rv'"'  ^  stated 

mat  MSHA  must  terminate  th(>  POV 

I  "'f "»>"ts  the 

I  (.nteria  for  the  POV  status. 

for  termination  of  a 
1  r?4f  iVn f  T‘'  ill  section 

1  M -n  1'  '  ^  'K’t'oc 

cV  c  if  MSHA  finds  no 

SkS  violations  during  an  in.sjiection  of 
thii  entirij  mine.  Final  §104.4  inerelv 
restates  the  reijuirements  at  30  IJ  S  C 
'1C  «1 4(e)(3)  for  terminating  a  jiattern 

luitice.  final  jiaragrajih  (h)  is  revi.sed  to 

tha  jiartial  inspections  of  the  mine  ' 

't  within  90  days,  taken  together 

mine'*"*"  ""  “*’**'c  entire 

As  jireviously  mentioned,  mine 
operators  may  challenge  section  104(e) 

(  u  ilhdrawal  orders,  as  well  as  the 

i.n(l()rlyingP()V(|(i.signation.  before  the 

Uomnu.ssion.  Section  10.'-)(h)(2)  of  the 
Mine  Act  jmivides  for  exjiedited 
Uommi.ssion  review  of  reijue.sts  for 
om|,<,r,,ryroli,iflr<,,,.ll,„i.ss,„„Ki„„r 
I  OV  withdrawal  orders.  Under 
(.ommi.ssion  jirocedural  rules,  and 
■siilijecf  to  judges' availahilitv.  it  is 

po.ssihle  for  a  hearing  to  occur  as  earlv 
as  four  day.s  from  the  date  of  the  redu'esl 
for  an  exjiedited  hearing.  For  this 
Riasom  It  is  unnecessary  for  MSHA  to 
establish  a  similar  administrative 

Jirocess. 

P(lv  «t"'f  f'l  lie  renun’ed  from 

1  u\  .status,  a  mine  must  receive  a 
comjilete  insjK'ction  with  no  SitiS 
violations  cited.  In  CY  2010,  GY  2011, 
mid  the  first  (juarter  of  CY  2012,  MSH  A 
conducted  48.397  regular,  comjdete 
iiisjKK.'tioiis.  No  Sits  violations  were 
cited  during  20.124  (.54%)  of  the.se 
msfiections.  9.430  insjiections  result(>(l 
m  no  violations  cited  at  all.  (Note:  for 
"iHlcrp, ,111(1  coal  mines,  for  the  same 

S’'!-''",  /./.'*','"  f’S'iliii-  ins . . 

1.2.)0  (24  /,)  resulted  in  no  S&.S 
ta'lations). 

With  resjiect  to  sea.sonal  ojierations 
dia Ojierate  on  an  intermittent  basis,  the 
Mine  Act  reijuires  insjiections  for 
interimllent  ojKaations.  As  with  mines 
tliat  cfiange  to  inactive  status  after 
rcceij)!  of  a  PGV  notice,  MSHA  would 

temjioranly  jKi.stjKine  enforcement 

Willie  the  mine  is  inactive,  hut  would 
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resinne  !H)V  enforeoinent  once  the 
seasonal  o|)eration  restarts  production. 

/i.  A}t(^nuttiv(is  .Sngge.s/er/  hy 
(A)i}}nuuU(!rs 

Many  coinmenters  ui'ged  MSHA  to 
consider  a  mine's  injury  prevention 
(dfectiveness  as  well  as  enforcement 
|)(!rlbrmance.  saying  they  should  hi; 
givmi  etpial  weight.  'I’he.se  coinmenters 
stated  that  injury  prevention  is  a  core 
value  that  should  he  M.SHA’s  primary 
locus — how  well  a  mine  prevents 
injuries — and  that  enforcement 
performance  does  not  ecpial  safety. 

Other  coinmenters  suggested  that  rates 
and  measures  must  he  normalizeil  for 
mine  size  and  type,  .stating  that  severity 
measures  can  skew  injury  rates  for  small 
mines.  Some  coinmenters  suggested  that 
M.SHA  use  the  Safety  Performance 
Index  (SPl).  ahso  known  as  the  Grayson 
Model,  as  one  viable  POV  model  that 
u.ses  injury  prevention  ami  enforcement 
criteria  in  eipial  measures.  It  normalizes 
the  criteria  and  provides  a  holi.stic  view 
(i.e.,  analysis  of  a  whole  .system  rather 
than  only  its  individual  components)  of 
a  mine’s  safety  performance  so  that  it  is 
predictive  in  nature. 

MSHA  reviewed  the  SPl  model  when 
the  Agency  was  ctmsidering  changes  to 
the  .sj)ecific  criteria  used  in  its  POV 
procedures  summary  which  provides 
the  basis  for  the  Agency’s  on-line 
Monthlv  Monitoring  Tool.  MSllA  found 
that  the  model  places  a  high  degree  of 
emphasis  on  accident  and  injury  data 
reported  hy  the  mine  opiirators.  more 
than  MSHA  believed  was  api)ropriate. 
MSHA’s  existing  POV  criteria,  however, 
contain  elements  similar  to  some  of 
tho.se  in  the  SP!  model  (i.e.,  normalized 
SKcS  citations  and  orders  and  injury 
severity  measures).  As  jireviouslv  stated 
in  this  preamble,  under  this  final  rule, 
mine  operators  will  have  the 
opportunity  to  comment  on  any  future 
POV  criteria  that  MSHA  po.sts  for 
comment  on  its  Web  site  at  http:// 
www.iushd.gov/POV/ 

P()\  'singhsource.asp. 


IV.  Regulatory  Economic  Analysis 

MSllA  has  not  prepared  a  .se])arate 
regulatory  economic  analysis  for  this 
rulemaking.  Rather,  the  analysis  is 
presented  below. 

/\.  Pxdcutivd  Order  128(i(i:  l{(;<>iiI(itorv 
Planning  and  liaviaiv:  and  Exaentiva 
Order  13583:  Improving  Hegnlation  and 
Peg niatory  Hevi f m v 

Under  Executive  Order  (E.O.)  128()(i, 
the  Agency  must  iletermine  whether  a 
regulatory  action  is  "significant”  and 
subject  to  review  hy  the  Office  of 
Management  and  tfudget  (OMB). 

MSUA  has  determined  that  this  final 
rule  will  not  have  an  annual  effect  of 
.Slot)  million  or  more  on  the  economy, 
and  is  not  an  economically  “significant 
regulatory  action’’  pursuant  to  section 
3(f  )  of  E.O.  128(j(i.  MSUA  used  a  lO-year 
analysis  period  and  a  7  percent  discount 
rate  to  calculate  Sn.7  million  in 
annualized  net  benefits  ($12.8  million 
in  annnalized  benefits  minus  S.'S.?) 
million  in  annualized  costs).  However, 
OMB  has  determined  that  the  final  rule 
is  a  "significant’’  regulatory  action 
because  it  will  likely  rai.se  novel  legal  or 
))olicy  issues. 

Executive  Order  Ul.lB.'t  directs 
agencies  to  as.sess  all  co.sts  and  benefits 
of  available  regulatory  alternatives  and, 
if  regulation  is  neces.sary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
aiul  .safety  effects,  distributive  imijacts, 
and  e(iuity).  Executive  Order  13.'j()3 
emphasizes  the  imjiortance  of 
(]uantifying  both  co.sts  and  benefits, 
reducing  costs,  harmonizing  rules,  and 
promoting  flexibility  to  minimize 
burden.  MSUA  has  determined  that  this 
rule  does  not  add  a  significant 
cumulative  effect.  The  rule  iinjiuses 
reijuirements  only  on  mines  that  have 
not  comjilied  with  existing  MSUA 
standards.  The  analysis  identifies  costs 
for  mine  operators  who  voluntarily 
choose  to  routinely  monitor  their 
citation  data  and  undertake  corrective 


action  programs  to  jirevent  being  placed 
on  a  POV. 

Gommenters  stated  that  the  i)roj)o.sed 
rule  failed  to  consider  the  interplay 
between  the  POV  rule  and  other  Agency 
rules  as  required  hy  E.(3.  13.'i()3,  which 
reipiires  agencies  to  regulate  industry  in 
the  least  burdensome  manner  and  to 
take  into  account  the  costs  of 
cumulative  regulations,  ('.ommenters 
.stated  that  the  cumulative  effect  of 
changes  to  other  rules,  such  as 
res])irahle  dust,  examinations,  and  rock 
dust,  on  the  POV  regulation,  will  likely 
cause  an  increa.se  in  the  numhers  of  StiS 
citations  and,  consequently,  could  result 
in  more  mines  meeting  the  criteria  for 
a  POV  notice.  In  response  to 
coinmenters’  concerns,  MSUA  clarifies 
that  this  final  rule  will  achieve  the 
legislative  intent  and  im])act  only  those 
mines  that  show  a  disregard  for  miners’ 
health  and  safety.  This  rule  does  not 
add  to  the  numher  of  citations. 
Mines  can  avoid  co.sts  as.sociated  with 
POV  status  hy  complving  with  MSllA’s 
health  and  safety  standards. 

II.  Indnstiy  Profile  and  Population  at 
lU.sk 

The  final  rule  a])])lie.s  to  all  mines  in 
the  United  States.  MSUA  divides  the 
mining  industry  into  two  major  .sectors 
based  on  commodity:  (1)  coal  mines  and 
(2)  metal  and  nonmetal  mines.  Each 
sector  is  further  divided  hy  type  of 
operation,  e.g.,  underground  mines  or 
surface  mines.  The  Agency  maintains 
data  on  the  numher  of  mines  and  on 
mining  employment  hv  mine  tvjie  and 
size.  MSUA  also  collects  data  on  the 
numher  of  independent  contractor  firms 
and  their  emj)loyee.s  providing  mining 
related  services.  Each  independent 
contractor  is  i.ssued  one  MSUA 
contractor  identification  numher.  hut 
may  work  at  any  mine. 

In  2010,  there  were  14,283  mines  with 
emjjloyees.  Table  1  presents  the  numher 
of  mines  in  2010  hy  type  and  size  of 
mine. 


Table  1—2010  Number  of  Mines,  by  Type  of  Mine  and  Employment  Size  Group 


Mine  size 

Employment  size  group 

— 

Total 

1-19 

20-500 

501  + 

Underground  Coal  . 

168 

383 

15 

566 

Surface  Coal  . 

901 

475 

4 

1,380 

Underground  M/NM  . 

110 

132 

6 

248 

Surface  M/NM  . 

10,837 

1,231 

21 

12,089 

Total  . 

12,016 

2,221 

46 

14,283 

The  e.stimated  value  of  coal  produced  billion:  $18.8  billion  from  underground  The  estimated  value  of  coal  j)roduction 

in  IJ.S.  coal  mines  in  2010  was  $30.2  coal  and  $17.4  billion  from  surface  coal,  was  calculated  from  the  amount  of  coal 
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produced  and  the  average  price  per  ton. 
MSHA  obtained  the  coal  production 
data  Ironi  mine  operator  reports  to 
MSHA  under  30  (IFR  part  .50  and  the 
l)rice  per  ton  for  coal  from  the  II. S. 
Department  of  Energy  (DOE),  Energy 
Information  Administration  (ElA). 
Annual  Coal  Rupovt  20 10.  November 
201 1 ,  Table  28. 


The  value  of  the  IJ.S.  mining 
industry’s  nu;tal  and  nonmetal  (M/NM) 
outi)ut  in  2010  was  estimalcid  to  lx; 
approximately  S04.0  billion.  Metal 
mining  contributed  an  estimated  ,$29.1 
billion  to  the  total  while  the  nonmetal 
mining  sector  contributed  an  estimated 
,$34.9  billion.  The  values  of  production 
estimates  are  from  the  U.S.  Department 


of  the  Interior  (DOI),  IJ.S.  Geological 
.Survey  (II.SG.S),  Mineral  Commodity 
Summaries  2011,  January  2011.  page  8. 

The  combined  value  of  production 
from  all  l).,S.  mines  in  2010  was  .S100.2 
billion,  'fahle  2  presents  the  estimated 
revenues  for  all  mines  hv  size  of  mine. 


Table  2—2010  Revenues  at  All  Mines  by  Employment  Size  Group 


Revenues — 

Revenues — 

Total  revenues 
(millions) 

Size  of  mine 

coal  mines 

MNM  mines 

(millions) 

(millions) 

1-19  Employees  . 

$224 

$14,800 

$15,000 

20-500  Employees  . 

15,100 

43,300 

58,400 

501+  Employees  . 

20,900 

5,900 

26,800 

Total*  . 

36,200 

64,000 

100,200 

*  Discrepancies  are  due  to  rounding. 


C.  Benefits 

This  final  rule  provides  M.Sl  lA  a  more 
effective;  use  of  its  PQV  tool  to  ensure 
that  operators  imjjrove  their  compliance 
with  existing  health  and  safety 
standards.  Ha.sed  on  2010  mine 
employment  data,  effetdive  use  of  this 
enforcement  tool  will  ])rovide 
im])rovement  in  the  conditions  for 
319,247  miners.  These  workers  are 
found  in  underground  coal  mijies 
(51,228),  surface  coal  mines  (70.178). 
underground  metal/nonmetal  mines 
(22,930),  and  surface  metal/nonmetal 
mines  (174,911). 

The  Agency  used  its  experience  under 
the  existing  POV  rule  to  estimate 
benefits  under  the  final  rule. 
.Specifically,  the  Agency  used  .safety 
results  derived  after  FPOV  notices  were 
issued  to  mine  operators.  M.SHA’s  data 
reveal  that  improvements  declined  over 
time  at  about  a  fifth  of  the  mines  that 
received  PPOV  notices,  based  {)n 
M.SHA’s  data  over  the  la.st  four  years. 

Beginning  in  June  2007  through 
.Se])temher  2009,  M.SHA  conducted 
seven  eyedes  of  PPOV  evaluations,  on  an 
average  of  every  0  to  9  months.  In  each 
cycle,  eight  to  20  of  all  mines  met  the 
criteria  for  issuance  of  a  PPOV.  During 
that  period,  M.SHA  sent  08  PPOV  letters 
to  02  mine  o])erators  (six  mine  ojjerators 
received  more  than  one  notificxition). 
After  receiving  the  PPOV.  94  percent  of 
the  mines  that  remained  in  operation  to 
the  next  evaluation  reduced  the  rate  of 
.S8t.S  citations  and  orders  by  at  least  30 
|)(;rcent,  and  77  percent  of  the  mines 
reduced  the  rate  of  .S&.S  citations  and 
orders  to  levels  at  or  below  the  national 
average  for  similar  mines.  These 
improvements  declined  over  time  at 
.some  mines.  Gompliance  at  21  percent 
(13/02  =  0.21)  of  the  02  mines  that 


r(;ceived  PPOV  letters  d(;teriorat(;d 
enough  over  apjiroximately  a  24-month 
period  to  warrant  a  second  PPOV  letter. 
.Six  of  these  mines  were  actually  .sent  a 
secoml  PPOV  letter,  while  the  other 
seven  (of  the  13)  could  have  rec(;ived  a 
second  letter  hut  did  not,  generally  due 
to  mitigating  circumstances. 

In  the  propo.sed  rule,  M.SHA 
e.stimated  that  50  min(;s  would  submit 
corrective  action  j)rograms  in  the  first 
year.  After  reviewing  ])uhlic  comments 
on  the  propo.sed  ride,  the  Agenev 
j)(;rformed  a  POV  analysis  to  review  the 
12-month  violation  hi.story  of  all  active 
mines  for  each  of  the  five  months  from 
.Se])temher  2011  to  Januarv  2012.  The 
analysis  u.sed  the  existing  PPOV 
screening  criteria  except  for  the  final 
order  criteria.  Of  the  over  14,000  mines 
under  M.SHA  jurisdiction,  M.SHA 
identified  313  mines  that  either  met  all 
of  the  initial  screening  criteria  or  all  hut 
one  of  the  initial  screening  criteria. 
M.SHA  believes  that  most  mine 
operators  in  this  situation  will  submit 
and  implement  corrective  action 
programs.  MSHA  believes  that  almost 
t)0  jjercent  (or  275)  of  the.se  mines  will 
submit  corrective  action  programs  in  the 
first  year  under  the  final  rule.  M.SHA 
believes  operators  will  iinjirove 
comjdiance  over  time  hut  lacks  any 
historical  basis  for  a  data  driven 
e.stimate.  Rather,  the  Agency  .selected  a 
10-])ercent  reduction  each  vear  as  a 
reasonable  assumption  based  on  its  data 
and  experience  with  the  i.ssuance  of 
PPOV  notices  under  the  existing 
nigulation.  'The  costs  for  the  corrective 
action  programs  include  this  lO-percent 
reduction  each  year  in  ojierators 
suhmitting  corrective  action  jirograms. 

Under  the  final  rule,  operators  can 
submit  corrective  action  programs  as 
evidence  of  mitigating  circumstances  to 


demonstrate  their  commitment  to 
improve  health  and  safety  at  their 
mines.  Mines  who  submit  effective 
corrective  action  jirograms  will  reduce 
the  number  of  .S&.S  violations,  therehv 
reducing  the  ])rohahilitv  of  injuries  and 
of  h(;ing  placed  on  a  P()V.  M.SHA 
reviewed  the  five  12-month  piiriotls 
ending  on  .September  30,  2011;  October 
31 , 201 1 :  November  30.  201 1 ;  December 
31. 2011;  and  Januarv  31. 2012.  which 
resulted  in  an  average  of  12  mines  that 
met  all  of  the  POV  .screening  criteria. 
Based  on  this  data.  M.SHA  projects  that 
12  mines  will  meet  all  of  the  POV 
criteria  in  the  first  year  under  the  final 
rule.  As  ])reviously  stated,  of  the  90 
jjercent  or  11  mines  that  imjilement  a 
corrective  action  program.  M.SHA 
e.stimates  that  80  j)ercent  will 
successfully  reduce  S&.S  violations. 
Therefore.  20  percent  or  two  of  the 
mines  that  implement  a  c:orrective 
action  j)rogram  will  he  issued  a  POV 
notice,  primarily  hecau.se  they  did  not 
successfully  implement  a  corrective 
action  program  or  the  corrective  action 
])rogram  did  not  achieve  the  results 
intended  in  reduced  .S&.S  citations  to 
avoid  a  POV.  M.SHA  further  estimates 
that  10  j)ercent  or  one  mine  will  not 
have  implemented  a  correi:tive  action 
jnogram  and  will  he  i.ssued  a  POV 
notice.  Therefore,  M.SHA  estimates  that 
a  total  of  three  mines  will  he  i.ssued 
POV  notices  annually. 

M.SHA  estimated  the  impact  that  the 
final  mitigating  circumstances  jirovision 
in  the  final  rule  (including  the 
opportunity  for  mine  operators  to 
submit  corrective  action  programs)  will 
have  on  the  number  of  nonfatal  injuries 
at  mines.  M.SHA  determined  that  the  02 
mines,  which  received  PPOV  letters 
from  June  2007  through  .September 
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2000.  experienced  1 1  total  nonfatal 
injuries  during  tlie  year  j)rior  to 
receiving  the  PPOV  letter  and  eight  total 
noniatal  injuries  during  the  year  alter 
r(;ceiving  the  PPOY  letter,  for  an  overall 
reduction  in  noniatal  injuries  of  30 
piircent  j)er  year. 

One  connnent(;r  stated  that  MSllA 
had  j)rovided  no  rational  basis  for  its 
estimate  that  the  propo.sed  rule  would 
naluce  the  ninnher  of  nonfatal  injuries 
j)er  mine  hv  an  average  of  three  ])er  vear. 
in  resj)on.se  to  the  comment.  MSHA's 
e.stimate  for  reduced  non-fatal  injuries 
p(5r  year  in  the  propo.sed  rule  was  hastal 
on  Agency  experience  under  the 
exi.sting  rule.  However.  MSHA  has 
nulnced  the  estimate  of  non-fatal 
injuries  avoided  ])(;r  year  from  three  in 
the  proposed  rule  to  one  in  the  final 
rule. 

MSHA  reviewed  10  years  of  accichait 
data  for  all  mines  using  the  Agency's 
OpcMi  Government  Initiative  Accident 
Injuries  data.set  at  http://\uv\v. malm. gov/ 
OponCjOvorniiunitDdto/DotdSets/ 
Accidonts.zi}).  MSHA  examined  data 
from  2002  to  2011.  For  the  mines  with 
accidents,  MSHA  found  that  the  average 
numher  of  nonfatal,  non-permanent  ly 
disabling  injuries  with  lost  time!  was  3.7 
annnallv  per  mine.  Using  an  average  of 
3.7  injuries  per  mine  annnallv  and 
MSHA's  exi)erience  with  PPOV  (roughly 
a  30  percent  reduction  in  non-fatal 
injuries).  MSHA  reduccul  its  estimate  for 
nonfatal  injuries  avoidcul  at  mines  that 
.successfully  implement  an  effective. 
MSHA-approved.  corrective  action 
program,  from  three  to  one  j)er  V(!ar. 
MSHA  has  included  a  more 
conservative  value  in  the  final  rule.  It  is 
likely  that  operators  who  include 
measurable  benchmarks  for  abating 
specific  violations  to  addre.ss  hazardous 
conditions  in  the  MSHA-approved 
corrective  action  j)rograms  will  achieve 
more  effective  sy.stemic  results  than 
tho.se  achieved  under  the  existing  rule. 
As  mentioned  i)reviouslv  in  the 
preamble.  MSHA  believes  that  the  POV 
will  he  a  more  effective  deterrent  to 
operators  by  encouraging  them  to 
continually  evaluate  their  com])liance 
j)erformance  and  re.s])ond  a])j)roj)riatelv. 

MSHA  does  not  believe  that  it  has  a 
reliable  basis  on  which  to  (jnantifv  a 
reduction  in  fatalities  or  disabling 
injuries.  M.SHA  believes,  however,  that 
the  implementation  of  an  MSHA- 
approved  cornictive  action  program  will 
reduce  fatalities  and  di.sabling  injuries. 
Although  M.SHA  has  not  (inantified  a 
reduction  in  injuries  at  the  three  mines 
(;stimated  to  be  jjlaced  on  a  POV  each 
year,  the  Agency  believes  that  there  will 
likely  he  injury  reductions  at  these 
mines. 


In  the  first  year  following  receipt  of 
the  PPOV.  mines  receiving  PPOV  letters 
showed  reductions  in  .SivS  violations 
and  injuries.  Unfortunately,  some  mines 
failed  to  sustain  these  im])rovem(!nts  in 
the  .second  year.  Of  the  (i2  mines 
receiving  PPOV  hitters  from  jime  2007 
through  September  2009,  49  mines  had 
two  full  years  of  data  following  uiceipt 
of  the  PPOV  letter.  Of  these  4t)  mines. 

19  (39%)  exp(!rienced  an  increase  in  the 
numher  of  injuries  in  the  .second  year 
following  recei])t  of  the  PPOV  letter 
compared  to  the  fir.sl. 

MSHA  expects  that,  under  the  final 
rule,  more  mines  will  sustain 
im])rovements  in  health  and  safety. 
M.SHA  expects  that  oj)erators  that 
proactively  implement  effective!  MSHA- 
approveid  corrective  action  programs 
will  have  health  and  .safety  sy.stems  that 
allow  them  to  continuously  monitor 
hazardous  conditions  and  sustain 
improvements.  Mines  that  meet  the 
conditions  for  termination  of  a  POV  will 
have  increa.sed  incentive  to  remain  off 
(see  the  cost  analysis)  and  will  likely 
impleiiKinl  continuing,  proactive 
measures  to  ])n!venl  S&S  violations. 

MSHA  hasixl  its  estimates  of  th(! 
monetary  values  for  the  benefits 
associated  with  the  final  rule  on  the 
work  of  Yi.scusi  and  Aldy  (2003). 

Vi.scusi  and  Aldy's  work  on  willingness- 
to-])ay  is  widelv  nicognized  and 
acce])ted  by  the  IFipartment  of  Labor 
and  other  federal  agencies.  Vi.scusi  and 
Aldy  conducteil  an  analvsis  of  studies 
that  u.se  a  willingness-to-pav 
methodology  to  e.stimate  the  value  of 
life-.saving  programs  (i.e.,  meta-analysis) 
and  found  that  each  fatality  avoided  was 
valued  at  approximately  S7  million  and 
each  lost  work-day  injury  was 
approximately  .$.50,000  in  2000  dollars. 
Using  the  Gross  Domestic  Product  ((iDP) 
Deilator  (U.S.  Bureau  of  Economic 
Analysis,  2010),  this  yields  an  (istimate 
of  .$8.7  million  for  each  fatality  avoided 
and  .$02,000  for  each  lost  work-day 
injury  avoided  in  2009  dollars.  As  a 
conservative  e.stimate,  M.SHA  has  u.sed 
the  lost  work-day  injury  value  for  all 
nonfatal  injuries  as  there  is  insufficient 
data  to  sejiarately  e.stimate!  permanently 
disabling  injuries. 

MSHA  r(!Cognizes  that  willingness-to- 
])ay  estimates  involve  .some!  uncertaintv 
and  imprecision.  Although  M.SHA  is 
using  the  Vi.scusi  ;md  Ably  (2003)  .study 
as  the  basis  for  monetizing  the  expectexl 
benefits  of  thi!  final  rule,  the  Ag(!ncv 
do(!.s  so  with  .several  nxservations.  given 
the  methodological  difficulties  in 
estimating  the  compensating  wage 
differ(!ntials  (see  Hintermann,  Alberini, 
and  Markandva,  2008).  Furthermore, 
these  (estimates  ])ooled  across  different 
industries  may  not  cajitiire  th(!  nnitiue 


circum.stanc(!.s  faced  by  miners.  For 
example,  some  have  suggested  that  the 
models  he  disaggr(!gated  to  account  for 
different  levels  ofri.sk,  as  might  occur  in 
coal  mining  (see  .Sunstein,  2004).  In 
addition,  miners  may  have  few  options 
of  alternative  (nnployers  and,  in  some 
cas(!s.  only  one  em])loy(!r  (mnir- 
mono))sony  or  mono]).sony)  that  may 
d(!pre.ss  wages  below  those  in  a  more 
comi)etitive  labor  market. 

M.SHA  estimates  a  reduction  of  1.790 
injuries  over  the  10-year  period.  This 
value  is  based  on  the  estimated 
prevention  of  275  nonfatal  injuries  in 
year  one  (first  year  275  min(!S  with 
corrective  action  programs  times  1 
injury  reduction  per  mine)  and  a  10 
])ercenl  reduction  in  mines  submitting 
programs  and  corres])onding  reduction 
in  non-fatal  injuries  in  each  successive 
year.  This  reduction  results  in  an 
estimated  107  mine  operators 
submitting  jirograms  in  the  10th  year. 
The  monetized  benefits  are  calculated 
by  multiplying  the  reduction  in  each 
y(!ar  by  .$02,000  ])er  lost  work-day 
injurv.  This  reduction  in  injuries,  due  to 
this  final  rnle,  will  resnlt  in  a  10-year 
monetary  benefit  of  $111.4  million 
which  when  annnaliz(!d  at  7  ])erc(!nt 
(Kpials  $12.()  million.  M.SHA  ibelieves 
that  this  is  a  low  estimate  for  the  total 
benefits  of  the  final  rule  as  no  monetary 
b(!n(!fit  for  potential  avoided  fatalities 
was  included  and  avoided  injuries  w{!re 
all  assumed  to  h(!  less  serious  than  a 
disabling  injurv. 

I).  Complidncd  (Josts 

M.SHA  estimates  this  rule  will  result 
in  total  com])liance  costs  of  $54.4 
million  over  10  years.  The  total  10-yuar 
(estimated  costs  are  com])ri.sed  of  costs 
for  monitoring  com])liance  or 
enforcement  data  ($11.0  million),  costs 
for  develo])ing  and  submitting 
corrective  action  programs  ($20.1 
million),  and  lost  production  when  a 
POV  and  withdrawal  order  are  issued 
($22.7  million).  The  costs,  when 
annualized  at  7  ])ercent,  an!  .$5.9 
million.  These  costs  are  described 
below.  M.SHA's  estimates  do  not 
include  the  cost  of  c.ompliance  with 
M.SHA's  health  or  .safety  standards. 
Although  these  costs  can  he  suh.stantial, 
they  are  addres.sed  in  rulemakings 
related  to  M.SHA's  existing  health  and 
.safety  standards,  and  an!  not  included 
in  this  analysis. 

The  final  rule  mirrors  the  statutorv 
])rovi.sion  in  section  104(e)  of  the  Mine 
Act  for  i.ssuing  a  POV  notice.  Final 
^  104.3(c)  ])rovide.s  that  M.SHA  will 
issue  an  order  withdrawing  all  persons 
from  the  affei;ted  area  of  the  mine  if  any 
.Stv.S  violation  is  found  within  90  days 
after  the  i.ssuance  of  a  POV  notice.  No 
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one  will  he  allowed  to  enter  the  area 
alfected  hy  the  violation  until  the 
condition  has  been  abated,  except  lor 
those  persons  who  must  enter  the 
atiected  area  to  correct  the  violation. 
Under  final  rule  ^  1()4.3((1).  any 
snhs(H]nent  S8:S  violation  will  also 
result  in  a  withdrawal  order. 

The  Ciongre.ss  inti;nd(!tl  that  the  POY 
tool  he  used  to  cause  o])erators  of  unsafe 
mines  to  bring  them  into  compliance, 
even  if  this  meant  shutting  down 
production.  Withdrawal  orders  issued 
under  the  final  rule  can  stop  production 
until  the  condition  has  hcum  abated.  The 
thrccat  of  a  withdrawal  order  ])rovi(les  a 
strong  incentive  for  mine  operators  to 
(insure  that  S&S  violations  do  not  recur. 
MSHA  ex])ects  that,  rather  than  risking 
a  POV  and  the  possibility  of  a  closure, 
mine  operators  will  monitor  their 
compliance  rec:ord  against  the  P(3V 
criteria  using  the  on-line  Monthly 
Monitoring  Tool  on  the  Agency’s  \V(;h 
site.  MSHA  estimates  that  it  will  take  a 
supervisor  an  average  of  0.08  hour  (5 
minutcis)  (;ach  month  to  monitor  a 
mine’s  performance  using  the  Agencv’s 
on-line  Monthly  Monitoring  Tool. 

(ionnmmtcirs  both  supportcul  and 
disagrcuul  with  the;  time,  ease  of  use,  and 
freciuency  associated  with  monitoring 
the  on-line  Monthly  Monitoring  Tool 
referenced  in  the  proposed  rule, 
(’-ommenters  stated  that  MSHA’s 
(jstimatc!  of  5  minutcis  to  monitor  the 
Wei)  data  was  too  low.  Besides  the  time 
re(]uired  for  monitoring,  commenters 
also  stated  concern  about  the  ease  ofu.se 
of  MSHA’s  on-line  Monthly  Monitoring 
Tool. 

After  reviewing  the  comments,  MSHA 
has  determined  that,  due  to  the  broad 
range  in  mine  sizes  and  types  affected 
by  this  rule,  an  average  of  5  minutes  per 
month  is  an  appro])riate  time  for  an 
operator  to  monitor  a  mine’s  com])liance 
performance.  Some  large  mines  may 
take  much  longer;  many  mine  o])erators 
may  monitor  the  on-line  Monthly 
Monitoring  Tool  only  a  few  times  a  year 
and  incur  lower  costs.  Mine  o])erators 
may  also  reejuest  this  information 
directly  from  MSHA.  As  support  for  its 
estimates,  MSHA  believes  that  its  on¬ 
line  Monthly  Monitoring  Tool  can  he 
easily  u.sed  by  mine  operators  and 
without  the  need  for  special  skills  or 
training. 

MSHA  calculated  the  average 
su))ervi.sory  wage,  including  benefits, 
for  all  mining  in  2010  at  S81.27  per 
hour.  MSHA  estimates  that  the  yearlv 
cost  for  all  nnne  operators  to  monitor 
their  ])erformance  will  he  approximatelv 
$1.1  million  (14,283  mines  x  0.08  hours 
(.5  minutes)  per  month  x  12  months  per 
year  x  .$81.27  per  hour). 


With  res})ect  to  compliance 
performance,  MSHA’s  (!X])erience 
reveals  that  the  vast  majority  of  mines 
o])erate  suhstantially  in  compliance 
with  the  Mine  Act.  As  mentioned  above, 
MSHA  idcaitified  313  mines  that  either 
met  all  or  all  hnt  one  of  the  initial 
screening  criteria.  MSHA  projects  that 
almost  00  percent  of  these  313  nunes  (or 
27.5)  will  submit  corrective  action 
programs  in  the  first  year  under  the  final 
rule.  Under  the  final  ride,  MSHA 
])roject.s  that  these  275  operators,  after 
monitoring  their  compliance 
performance,  will  sidjinit  corrective 
action  ])rogram.s  to  MSHA  as  evidence 
of  mitigating  circum.stances  to 
demonstrate  their  commitment  to 
im])rove  their  compliance  performance. 
MSHA  estimates  that  mine  operators 
will  improve  their  compliance 
performance  and  the  luimher  of 
corrective  action  programs  will 
gradually  decrease.  After  the  final  rule 
becomes  effective,  MSHA  projects 
increased  compliance  and  applied  a  10 
))ercent  reduction  per  year  to  the 
mnnher  of  mines  .sid)mitting  corrective 
action  programs.  This  results  in  an 
(estimated  107  submissions  in  year  10. 

MSHA  estimates  that,  on  average,  it 
will  take  a  total  of  128  hours  of  a 
supervisor’s  time  to  develoj)  an  effective 
corrective  action  program  with 
meaningfid  and  measurable 
henc:hmark.s,  obtain  the  Agencv’s 
approved  of  the  program,  and  im])lement 
the  ju’ogram.  The  128  hours  of 
su])ervisorv  time  is  comprised  of  80 
hours  for  development  of  the  ])rogram. 

8  hours  for  submittal  aud  approval,  aud 
40  hours  for  implementatiou.  MSHA 
e.stimates  that  8  hours  of  miners’  time 
will  he  a.ssociated  with  implementation 
of  the  program.  MSHA  re-evaluated  and 
reduced  the  estimated  hours  based  on 
jjuhlic  comments.  The  cost  for  any 
copying  and  mailing  of  the  corrective 
action  ])rogram  documents  and 
revisions  will  he  about  $100. 

The  final  rule  applies  to  all  mines. 
Because  underground  coal  mines 
generally  receive  more  Stt:S  violations 
(50%  of  all  S&S  violations  in  2011)  than 
other  types  of  mines,  MSHA  j)roject.s 
that  the  final  rule  will  affect 
underground  coal  mines  more  than  anv 
other  mining  sector.  From  )nne  2007 
through  November  2011.  underground 
coal  mine  operators  received  nearly  80 
l)ercent  of  the  BBOV  letters.  MSHA  u.sed 
the  2010  uudergrouud  coal  mine  hourlv 
wage  rates,  including  benefits,  of  $84.09 
for  a  supervisor  and  $30.92  for  a  miner 
to  estimate  the  corrective  action 
program  costs. 

MSHA  received  a  public  comment 
that  individual  mines  had  different 
wage  rates.  MSHA  recognizes  that 


wages,  and  therefore  costs,  will  varv 
across  mines,  with  some  higher  and 
some  lower  than  the  average.  This 
evaluation  uses  average  underground 
coal  mine  wage  rates  to  estimate  the 
overall  costs.  Since  hourly  wage  rates  in 
underground  coal  mining  are  higher 
than  tho.se  in  surface  coal  and  metal/ 
nonmetal  mining,  MSHA  believes  this 
approach  may  overestimate  the  costs. 

In  the  final  rule,  MSHA  clarified  that 
the  corrective  action  programs  that  mine 
operators  may  submit  to  MSHA  for 
consideration  as  mitigating 
circumstances  will  not  need  to  he 
comprehensive  in  nature.  The  corrective 
action  programs  referenced  in  the  final 
rule  need  to  cover  only  health  and 
safety  issues  reflected  in  the  citations 
and  orders  that  result  in  a  BQV.  The 
costs  related  to  the  pro])o.sed  ride  were 
based  on  a  comprehensive  safetv  and 
health  program,  which  would  he  more 
extensive  and  address  all  health  and 
safety  issues  at  the  mine  and  involve 
more  extensive  miner  j)artici])ation  to 
develop.  With  this  clarification,  MSHA 
e.stimates  that  the  costs  to  develop  the 
corrective  action  program  will  he 
$11,200.  as  o])posed  to  $22,100  in  the 
proposed  ride,  rhe  revised  average  cost 
to  develo])  and  implement  an  approved 
corrective  action  program  at  a  mine  will 
he  approximately  $11,200  ((128  hours  of 
a  supervi.sor’s  time  x  $84.09  per  hour) 

+  (8  hours  of  miners’  time  x  .$3().92  per 
hour)  -I-  $100).  MSHA  anticipates  that 
the  cost  to  mine  operators  developing 
and  implementing  an  MSHA-ai)])roved 
corrective  action  program  will  he 
a])proximately  $20.1  million  over  10 
years  (1,790  mines  develop  and 
im])lement  jirogram  x  $11,200  per 
mine). 

Several  commenters  luovided 
estimates  of  $14,000-.S44,000  per  hour 
of  shutdown  at  large  mines.  These 
commenters  suggested  that  shutdowns 
would  he  from  4  hours  to  2  days  and  the 
mnnher  of  citations  could  rai.se  costs  by 
between  $3.5  aud  $7  million  per  year. 
MSHA  does  not  have  an  historical  basis 
from  which  to  estimate  the  potential 
costs  that  will  he  incurred  hv  a  mine  on 
B(1Y.  MSHA  believes  that  a  reasonable 
estimate  of  shutdown  costs  is  the 
potential  production  lost  when  miners 
are  withdrawn  while  the  mine  oj)erator 
takes  the  nece.ssarv  actions  to  correct  the 
health  and  safety  violations.  Lost 
revenue  due  to  the  withdrawal  orders 
will  vary  considerably. 

As  noted  above.  MSHA  expects  that 
the  final  rule  will  affect  underground 
coal  mining  more  than  any  other  mining 
.sector.  MSHA,  therefore,  used 
underground  coal  mine  revenue  to 
estimate  })oteutial  j)roduction  los.ses.  In 
2010,  500  underground  coal  mines 
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gtnieratod  an  estimated  Si 8.8  billion  in 
mvenue  residting  in  an  av(U'ag(!  of 
a|)j)roxiinately  $.33.2  million  per  mine. 
Average  underground  coal  mine 
revenue  jier  dav  is  estimatiul  at 
S1.51.0(K)  (.S33.2  million/22()  work  days). 

The  majority  of  the  S&S  violations 
issued  in  underground  coal  mines  are 
abated  immediatelv.  or  within  hours, 
and  have  no  impact  on  production.  A 
smaller  percentage  of  violations  may 
take  an  extended  jieriod  of  time  and  will 
impact  production,  based  on  M.SHA 
expericmce.  the  Agency  (jstimates  an 
averagj;  of  .5  days  lost  production  for  a 
mine  on  POV.  M.SftA  e.stimates  the  cost 
of  lost  production  at  .$7.55.000  {.$151,000 
lost  revenue  j)er  day  x  5  days).  Based  on 
the  3  mines  j)er  year  that  M.SHA 
estimates  will  he  jdaced  on  a  P(1Y.  the 
total  annual  lost  revenue  is  estimated  at 
.$2.3  million.  .Some  mines  may  incur 
greater  than  average  lo.sses  while  others 
may  incur  less  than  average  losses.  The 
small  number  of  large  mines  ndative  to 
the  numher  of  small  mines  would  result 
in  a  lower  overall  cost  than  those 
suggested  hv  commenters. 

The  rule  does  not  require  that  every 
.SK.S  violation  result  in  a  shutdown  of 
the  entire  mine.  Only  miners  from  the 
affected  area  are  withdrawn. 

Withdrawal  of  miners  does  not  alwavs 
result  in  a  loss  of  production. 

.Since  the  average;  revenue  ])(;r 
undergre)und  coal  mine  ($33.2  million) 
is  significantly  higher  than  the  average 
revenue  j)roduced  by  all  mines  (.$7.0 
million).  M.SHA  believes  this  aj)j)roach 
may  overstate  the  estimated  costs. 

H.  Net  Benefits 

Under  the  Mine  Act.  M.SHA  is  not 
n'cpiired  to  use;  estimated  net  benefits  as 
the  basis  for  its  decision  to  promidgate 
a  rule.  Ba.sed  on  the  estimated 
prevention  of  1.700  nonfatal  injuries 
over  10  years.  M.SHA  e.stimates  that  the 
tinal  rule  will  result  in  annualized  (7%) 
monetized  benefits  of  .$12.()  million.  The 
10-year  annualized  (7%)  costs  are  .$5.0 
million.  The  net  benefit  is 
ai)proximately  .$0.7  million  per  year. 

V.  Feasibility 

M.SHA  has  concluded  that  the 
r(;(juirements  of  the  pattern  of  violations 
final  rule  are  technologically  and 
(H:onomically  feasible. 

A.  Technolotiicdl  Fensihilitv 

M.SHA  concludes  that  this  final  rule 
is  technologicallv  feasible  because  it  is 
not  technology-forcing.  In  order  to  avoid 
a  POV.  mine  operators  will  have  to 
comj)ly  with  existing  MSHA  health  and 
safety  standards,  which  have  previously 
lM;en  determined  to  he  technologically 
feasible. 


B.  Economic  Fensihilitv 

M.SHA  also  concludes  that  this  final 
rule  is  economically  feasible  because 
mine  operators  can  avoid  the  expenses 
of  being  plac(;d  on  a  POV  by  complying 
with  M.SilA’s  (;xisting  lK;alth  and  safety 
standards,  all  of  which  have  previously 
been  fouml  to  he  economically  feasible. 
For  those  mine  o])erators  who  an;  in 
danger  of  a  POV.  M.SHA  will  consider 
the  imi)leim;ntation  of  an  approved 
corr(;ctive  action  inogram,  among  other 
factors,  as  a  mitigating  circumstance. 
M.SHA  exj)ects  about  three  mines  i)er 
year  will  incur  the  potential  expenses 
associated  with  clo.sures  while  on  a 
POV. 

MSHA  has  traditionally  u.sed  a 
revenue  scr(;ening  test — wh(;ther  tin; 
yearly  comj)liance  costs  of  a  regulation 
are  less  than  one  j)ercent  of  revenue.s — 
to  estahlish  j)resumptively  that 
com])liance  with  the  regulation  is 
eixmomically  feasible  for  the  mining 
communitv.  Based  on  this  test,  M.SHA 
has  concluded  that  the  recpiinanents  of 
the  final  rule  are  economically  feasihh;. 
'flu;  finst  year  compliance  cost  to  mine 
operators  is  the  highest  year  at  .$().5 
million.  This  is  insignificant  com])ared 
to  total  annual  revenue  of  .$100.2  hillion 
for  the  mining  industrv  (i.e.,  costs  an; 
significantly  less  than  one  pi;rcent). 

Fach  year  h(;yond  tin;  first  vear  has 
lower  total  costs  and.  therefon;.  even 
less  economic  impact.  Even  if  all  of  the 
co.sts  were  borne  by  the  underground 
coal  industry,  the  e.stimat(;d  .$0.5  million 
first  y«;ar  cost  of  the  final  rule  is  about 
0.03  percent  of  the  underground  coal 
industry’s  2010  revenm;  of  $18.8  hillion. 
M.SHA,  therefore,  concludes  that 
compliance  with  the  provisions  of  the 
final  ruh;  will  he  economically  feasible 
for  the  mining  industrv. 

VI.  Regulatory  Flexibility  Act  and 
Small  Business  Regulatory  Enforcement 
Fairness  Act 

Pursuant  to  the  Regulatory  Flexihility 
Act  (RFA)  of  1980,  as  amended  by  the 
.Small  Business  Regidatorv  Enforcement 
Fairness  Act  (SBREFA).  MSHA  has 
analyzed  the  im])act  of  the  final  rule  on 
small  husine.sses.  Ba.sed  on  that 
analysis,  M.SHA  has  notified  the  (ihief 
(ioun.sel  h)r  Advocacy.  .Small  Business 
Administration  (SBA),  and  made  the 
certification  under  the  RFA  at  5  IJ..S.C. 
()05(h)  that  the  final  rule  will  not  have 
a  significant  economic  iinjiact  on  a 
substantial  numher  of  small  entities. 

The  factual  basis  for  this  certification  is 
presented  below. 

/\.  Definition  of  a  Snuill  Mine 

Under  the  RFA,  in  analyzing  the 
impact  of  the  final  rule  on  small 


entities,  M.SHA  must  use  the  .SBA 
definition  for  a  small  entity  or.  after 
consultation  with  the  .SBA  Office  of 
Advocacy,  estahli.sh  an  alternativi; 
definition  for  the  mining  industrv  by 
publishing  that  definition  in  the  Federal 
Regi.ster  for  notice  and  comment.  M.SHA 
has  not  taken  such  an  action  and  is 
recpiired  to  use  the  .SBA  definition.  Tin; 
.SBA  defines  a  small  entity  in  the  mining 
industry  as  an  estahlishm(;nt  with  500 
or  fewer  emplov(;es. 

In  addition  to  examining  small 
entities  as  defined  by  SBA.  M.SHA  has 
also  look(;il  at  the  im])act  of  this  final 
rule  on  mines  with  fewer  than  20 
em])loyees.  which  M.SHA  and  the 
mining  community  have  traditionally 
referred  to  as  small  mines.  These  small 
mines  differ  from  larger  mines  not  only 
in  the  numher  of  employees,  hut  also  in 
economies  of  .s{;ale  in  material 
produced,  in  the  type  and  amount  of 
production  ecpiipment,  and  in  supply 
inventory.  The  costs  of  com])lying  with 
the  final  rule  and  the  im])act  of  the  final 
rule  on  small  mines  will  also  he 
different.  It  is  for  this  reason  that  small 
mines  are  of  s])ecial  c:onc(;rn  to  M.SHA. 

M.SHA  concludes  that  it  can  c(;rtifv 
that  the  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  numher  of  small  entities  that 
will  he  covered  by  this  final  rule.  The 
Agency  has  determined  that  this  is  the 
case  both  for  mines  with  fewer  than  20 
em|)lovees  and  for  mines  with  500  or 
fewer  (;mployees. 

B.  Fact  an  I  Basis  for  (Certification 

Mine  o])erators  can  avoid  tin; 
exjien.ses  of  being  j)laced  on  a  POV  by 
complying  with  exi.sting  M.SHA  health 
and  safety  standards.  Under  the  final 
rule,  M.SHA  may  consider  tin; 
implementation  of  a  corrective  action 
program,  coupled  with  improved 
com|jliance  levels,  as  a  mitigating 
circumstance  for  those  mine  operators 
who  are  .suhj(;ct  to  being  i)laced  on  a 
POV.  M.SHA  ex])ect.s  few  mines,  if  any, 
will  choose  to  incur  the  potential 
exj)enses  a.ssociat(;d  with  clo.sures  under 
a  POV. 

M.SHA  initially  evaluates  the  im])acts 
on  small  entities  by  comparing  the 
estimated  com])liance  costs  of  a  rule  for 
.small  entities  in  tin;  .sector  affecteil  hv 
the  rule  to  the  e.stimated  revenue.s  for 
the  affectetl  .sector.  When  estimated 
com])liam:e  (;osts  are  less  than  one 
percent  of  the  e.stimated  revenues,  the 
Agency  believes  it  is  generally 
aj)i)roj)riate  to  conclude  that  then;  is  no 
significant  economic  im])act  on  a 
substantial  numher  of  small  entities. 
When  estimated  compliance  costs 
exceed  one  percent  of  revenue.s,  M.SHA 
inve.stigates  whether  a  further  analysis 
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is  re(|uir(Kl.  Since  it  was  not  po.ssil)le  to 
accurately  project  the  distrihution  of 
mines  that  will  incur  the  e.stiinated  $(i.5 
million  to  comply  with  the  final  rule  hy 


commodity  and  size,  MSHA  examined 
the  impact  using  several  alternative 
a.ssumptions  as  a  sensitivity  or 
thre.shold  analysis. 


If  the  total  estimated  compliance  cost 
of  $0.5  million  were  incurred  by  small 
mines,  the  impact  would  he  as 
summarized  below. 


Small  mine  group 

Number  of 
mines 

Revenue 

(millions) 

Cost  as 
percent  of 
revenue 

MSHA  Definition  (1-19  employees)  . 

12,016 

$15,000 

0.04 

SBA  Definition  (<  500  employees)  . 

14,237 

73,400 

0.01 

The  final  rule,  therefore,  will  not  have 
a  significant  economic  impact  on  a 
substantial  nnmher  of  small  mining 
operations. 

One  commenter  stated  that  the 
average  cost  of  the  rule,  as  c:alcidated  hv 
MSHA  for  the  typical  mine,  would 
likely  put  some  small  mines,  especially 
placer  gold  mines,  out  of  business.  The 
cost  for  such  small  mines,  which 
tyiiically  employ  one  to  three  miners,  is 
likely  to  he  less  than  the  average  cost 
that  MSHA  calculated  for  an  averagi;- 
sized  small  mine.  For  example,  a 
corrective  acdion  program  would  require 
fewer  hours  to  develop  and  implement. 

Accordingly.  MSHA  has  certified  that 
the  final  rule  will  not  have  a  signifif:ant 
economic  impact  on  a  substantial 
number  of  .small  entities. 

VII.  Paperwork  Reduction  Act  of  1995 

A.  Siiinnuirv 

This  final  rule  contains  a  collection- 
of-information  recpurement  subject  to 
nu'iew  and  apju'oval  by  ()MI3  under  the 
Pai)erwork  Reduction  Act  (PRA). 

MSHA  e.stimates  that  under  the  final 
rule  approximately  275  mines  will 
develop  and  implement  MSHA- 
ajjproved  corrective  action  programs  in 
the  first  year.  MSHA  believes  tliis 
numher  will  decrease  by  10  ])erc:ent  in 
each  suhsecjuent  year.  'I’he  average 
numher  of  mines  that  will  develop  and 
imj)lement  MSHA-apju’oved  corrective 
action  jirograms  |)er  year  over  3  years  is 
249  ((275  +  248  +  223)/.3).  The 
development  and  MSHA  approval  of  a 
corrective  action  ])rogram  will  impose 
information  collection  re(juiremonts 
related  to  mitigating  circumstances 
under  final  §  104.2(a)(8). 

MSHA  expects  that  develo])ing  such  a 
jH'ogram  with  meaningful  and 
measurable  benchmarks  will  take  about 
128  hours  of  a  siqiarvisor’s  time  and  8 
hours  of  miners’  time.  Ciosts  for  co])ying 
and  mailing  the  ])rogram  and  revisions 
are  estimated  to  he  $100  ])er  program. 

'I’he  burden  of  develoj)ing  and 
imj)lementing  an  a])proved  corrective 
action  program  is  130  hours  per  mine 
(128  +  8)  plus  an  additional  cost  of  $100 
])(;r  mine  for  cojjying  and  mailing. 
Biirdan  Hours: 


•  Supervisors:  249  mines  x  128  hr/ 
mine  =  31,872  hr 

•  Miners:  249  mines  x  8  hr/mine  = 

1 .992  hr 

Burdon  Hour  (A)sts: 

•  31 ,872  hr  x  $84.09/hr  =  $2,099,240 

•  1,992  hr  X  $30. 92/hr  =  $73,545 
(jopying  and  Mculing  (Josts: 

•  249  mines  x  $100/mine  =  $24,900 
Total  Burden  Cost:  $2,797,085. 

B.  Procedural  Details 

'I’he  information  collection  package 
for  this  final  rule  has  h(!en  submitted  to 
OMI3  for  review  under  44  IJ.S.C.  3504(h) 
of  the  Paperwork  Reduction  Act  of  1995. 
as  amended  (44  IJ.S.C.  3501  et  seep). 

A  Federal  agency  generally  cannot 
conduct  or  sjjonsor  a  collection  of 
information,  and  the  public  is  generally 
not  reejuired  to  resjiond  to  an 
information  collection,  unless  it  is 
approved  hy  the  OMB  under  the  PRA 
and  dis])lavs  a  currently  valid  OMB 
Control  Numher.  In  addition, 
notwithstanding  any  other  j)rovisions  of 
law.  no  per.son  shall  generally  he  subject 
to  ])enalty  for  failing  to  com])ly  with  a 
collection  of  information  if  the 
collection  of  information  does  not 
display  a  valid  OMB  Control  Numher. 
See  5  CFR  132().5(a)  and  132().(). 

The  Department  has  submitted  the 
information  collections  contained  in 
this  final  rule  for  review  under  the  PRA 
to  the  OMB.  The  Department  will 
publish  an  additional  Notice  to 
announce  OMB’s  action  on  the  request 
and  when  the  information  collection 
re(juirements  will  take  effect.  The 
regulated  community  is  not  reejuired  to 
re.sj)ond  to  any  colhsction  of  information 
unless  it  dis])lay.s  a  current,  valid,  OMB 
control  numher.  MSHA  displays  the 
OMB  control  ninnhers  for  the 
information  collection  requirements  in 
its  regulations  in  30  (JFR  part  3. 

VIII.  Other  Regulatory  (Considerations 

A.  The  Unfunded  Mandettes  Beforin  Act 
of  1995 

MSHA  has  reviewed  the  final  rule 
under  the  Unfunded  Mandates  Reform 
Act  of  1995  (2  IJ.S.C.  1501  et  .seq.). 
MSHA  has  determined  that  this  final 
ride  will  not  include  any  federal 


mandate  that  may  result  in  increased 
expenditures  hv  State,  local,  or  tribal 
governments;  nor  will  it  increase  private 
.sector  expenditures  hy  more  than  $100 
million  (adju.sted  for  inflation)  in  any 
one  year  or  significantly  or  uniquely 
affect  small  governments.  Accordingly, 
the  Unfunded  Mandates  Reform  Act  of 
1995  reipiires  no  further  Agency  action 
or  analysis. 

B.  Executive  Order  13132:  Fedendisin 

This  final  rule  will  not  have 
federalism  implications  because  it  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  di.strihution  of  power  ami 
resjionsihilities  among  the  various 
levels  of  government.  Accordinglv. 
under  F.().  13132,  no  further  Agency 
action  or  analysis  is  reipiired. 

C.  The  Treasurv  and  General 
Government  Appropriations  Act  of 
1999:  Assessment  of  Federal 
Begulations  and  Policies  on  Families 

Section  854  of  the  Treasury  and 
(Jeneral  (Jovernment  Apjiropriations 
Act  of  1999  (5  IJ.S.C.  801  note)  requires 
agencies  to  as.sess  the  inqiact  of  Agency 
action  on  family  well-being.  MSHA  has 
determined  that  this  final  rule  will  have 
no  effect  on  family  stability  or  safety, 
marital  commitment,  jiarental  rights  and 
authority,  or  income  or  poverty  of 
families  and  children.  3'his  final  rule 
impacts  only  the  mining  industry. 
Accordingly.  MSHA  certifies  that  this 
final  rule  will  not  imjiact  family  well¬ 
being. 

One  commenter  stated  that  if  mines 
are  jnit  out  of  business  hecau.se  they 
cannot  pay  MSHA  fines,  then  lack  of 
jobs  would  put  families  and  children 
into  jioverty.  As  explained  above, 

MSHA  has  concluded  that  compliance 
with  the  provisions  of  the  final  rule  will 
he  economically  feasible  for  the  mining 
indu.stry.  This  final  rule  will  not  imjiose 
additional  compliance  co.sts  on  the 
mining  industry,  thus,  it  will  not  put 
mines  out  of  business. 
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D.  Executive  Order  12630:  Government 
Actions  and  Interference  With 
Gonstitntiomdlv  Protected  Propeilv 
nights 

The  final  ruh;  will  not  implement  a 
policy  with  takings  im])lication.s. 
Accordinglv,  under  K.O.  12(i3().  no 
finther  Agency  action  or  analysis  is 
iiiquired. 

E.  Executive  Order  12086:  Civil  Justice 
Heforin 

This  final  rule  was  written  to  provide 
a  clear  legal  standard  for  affected 
conduct  and  was  carefully  nn’iewed  to 
eliminate  drafting  (irrors  and 
amhiguities.  so  as  to  minimize  litigation 
and  undue  burden  on  the  Federal  court 
.system.  Accordingly,  this  final  rule  will 
meet  the  applicable  standards  provided 
in  section  3  of  E.O.  12988.  Civil  justice 
Reform. 

F.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
Itisks  and  Safetv  liisks 

This  final  rule  will  have  no  adver.se 
imj)act  on  children.  Accordingly,  under 
E.O.  13045.  no  further  Agency  action  or 
analysis  is  required. 

C.  Executive  Order  13175:  Consultation 
and  Coordination  With  Indian  Tribal 
Govern  ments 

'I’liis  final  rule  will  not  have  tribal 
implications  hecau.se  it  will  not  have 
substantial  direct  effects  on  one  or  more 
Indian  tribes,  on  the  relationshij) 
between  the  Federal  government  and 
Indian  tribes,  or  on  the  distribution  of 
|)ower  and  responsibilities  between  the 
h'ederal  government  and  Indian  tribes. 
Accordingly,  under  E.O.  13175,  no 
further  Agency  action  or  analysis  is 
nui  Hired. 

One  commenter  asserted  that  the  rule 
could  have  impacts  on  Alaska  Regional 
and  Village  Corporations  that  have 
royalty  agreements  with  mining 
companies.  Within  E.O.  13175 
guidelines,  effects  on  royalties  are  not 
considered  a  direct  effect  of  the  rule 
and,  therefore,  they  are  not  included. 

II.  Executive  Order  1321 1 :  Actions 
Concerning  Ilegulaiions  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

Executive  Order  1321 1  retjuires 
agencies  to  ])ul)lish  a  .statement  of 
energy  effects  when  a  rule  has  a 
significant  energy  action  (i.e.,  it 
adversely  affects  energy  siqiply, 
distribution,  or  use).  MSHA  has 
revi(?we(l  this  final  rule  for  its  energv 
effects  hecau.se  the  final  rule  apj)lie.s  to 
the  coal  mining  sector.  Even  if  the  entire 
annualized  cost  of  this  final  rule  of 
approximately  ,$5.9  million  were 


incurred  by  the  coal  mining  industry, 
M.SHA  has  concluded  that,  relative  to 
annual  coal  mining  industry  revenues  of 
$38.2  billion  in  2010.  it  is  not  a 
significant  energy  action  hecau.se  it  is 
not  likely  to  have  a  significant  adverse 
affect  on  the  snp])ly,  distrihntion.  or  use 
of  energy.  Accordingly,  under  this 
analysis,  no  further  Agcmcy  action  or 
analysis  is  recjuired. 

/.  E.xecutive  Order  13272:  Proper 
Consideration  of  Small  Entities  in 
Agency  liulemaking 

MSHA  has  reviewed  the  final  ride  to 
a.ssess  and  take  appropriate  account  of 
its  potential  impact  on  small  businesses, 
small  governmental  jurisdictions,  and 
small  organizations.  MSHA  has 
determined  and  certified  that  the  final 
ride  will  not  have  a  significant 
economic  impact  on  a  substantial 
luuuher  of  small  entities. 
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List  of  Subjects  in  30  CFR  Part  104 

Administrative  practice  and 
procedure.  Law  enforcement.  Mine 
safety  and  health.  Reporting  and 
recordkeeping  recpiirements. 

Dated:  )auuary  17,  2013. 

Joseph  A.  Main, 

Assistant  Secrelarv  of  Labor  for  Mine  Safety 
and  Health. 

For  the  rea.sons  set  out  in  the 
preamble,  and  under  the  authority  of  the 
Federal  Mine  Safety  and  Health  Act  of 
1977  as  amended  by  the  Mine 
Inqirovement  and  New  Emergency 
Re.sjion.se  Act  of  2008,  MSHA  is 
amending  chapter  1  of  title  30  of  the 
Code  of  Federal  Regulations  by  revising 
jiart  104  to  read  as  follows: 


PART  104— PATTERN  OF  VIOLATIONS 

Sec. 

104.1  Purpose  and  scojie. 

104.2  Pattern  critmia. 

104.3  lssuaut:e  of  uotici;. 

104.4  Termination  of  notice. 

Authority:  30  U.S.C.  814(e).  957. 

§  104.1  Purpose  and  scope. 

This  part  establishes  the  criteria  and 
procedures  for  determining  whether  a 
mine  operator  has  established  a  jiattern 
of  significant  and  suh.stantial  (S&S) 
violations  at  a  mine.  It  imjilements 
.section  l()4(e)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977  (Mine 
Act)  liy  addressing  mines  with  an 
inspection  history  of  recurrent  S&S 
violations  of  mandatory  safety  or  health 
.standards  that  demonstrate  a  mine 
operator's  disregard  for  the  health  and 
.safety  of  miners.  The  purjiose  of  the 
procedures  in  this  part  is  the  re.storation 
of  effective  safe  and  healthful 
conditions  at  such  mines. 

§  1 04.2  Pattern  criteria. 

(a)  At  least  once  each  year,  MSHA 
will  review  the  comjiliance  and 
accident,  injury,  and  illne.ss  records  of 
mines  to  determine  if  any  mines  meet 
the  ])atlern  of  violations  criteria. 

MSHA’s  review  to  identify  mines  with 
a  ])attern  of  .S8;S  violations  will  include: 

(1)  Citations  for  S&S  violations: 

(2)  Orders  under  section  l()4(h)  of  the 
Mine  Act  for  not  abating  .S8:S  violations; 

(3)  Citations  and  withdrawal  orders 
under  .section  l()4(d)  of  the  Mine  Act, 
resulting  from  the  mine  ojierator’s 
unwarrantable  failure  to  comply: 

(4)  Imminent  danger  orders  under 
.section  107(a)  of  the  Mine  Act: 

(5)  Orders  under  section  104(g)  of  the 
Mine  Act  retjuiring  withdrawal  of 
miners  who  have  not  received  training 
and  who  MSHA  declares  to  he  a  hazard 
to  themselves  and  others; 

(8)  Enforcement  measures,  other  than 
.section  104(e)  of  the  Mine  Act.  that  have 
been  ajiiilied  at  the  mine; 

(7)  (Ither  information  that 
demonstrates  a  serious  safety  or  health 
management  problem  at  the  mine,  such 
as  accident,  injury,  and  illness  records; 
and 

(8)  Mitigating  circumstances. 

(h)  MSiL\  will  po.st  the  specific 

pattern  criteria  on  its  Web  site. 

§  104.3  Issuance  of  notice. 

(a)  When  a  mine  has  a  pattern  of 
violations,  the  District  Manager  will 
issue  a  pattern  of  violations  notice  to  the 
mine  ojierator  that  sjiecifies  the  basis  for 
the  Agency’s  action.  The  Di.strict 
Manager  will  also  provide  a  copy  of  this 
notice  to  the  rejiresentative  of  miners. 
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(I))  The  mine  operator  shall  ])ost  the 
pattern  of  violations  notice  issued  under 
this  part  on  the  mine  hulletin  hoard. 

'I'lie  ])attern  of  violations  notice  shall 
remain  posted  at  the  mine  until  MSHA 
terminates  it  under  §  104.4  of  this  part. 

(c)  If  MSHA  finds  any  S&S  violation 
within  00  days  after  issuance  of  the 
pattern  notice.  MSHA  will  issue  an 
order  for  the  withdrawal  of  all  ])ersons 
from  the  affected  area,  except  tho.se 
pca'.sons  referred  to  in  section  104(c)  of 
the  Mine  Act,  until  the  violation  has 
h(!en  abated. 


(d)  If  a  withdrawal  order  is  issued 
under  paragraph  (c)  of  this  section,  any 
suhse(]U(;nt  S&S  violation  will  result  in 
a  withdrawal  order  that  will  remain  in 
effect  until  MSMA  determines  that  the 
violation  has  been  abated. 

§  104.4  Termination  of  notice. 

(a)  Termination  of  a  section  104(e)(1) 
pattern  of  violations  notice  shall  occur 
wlnm  an  MSHA  inspection  of  the  entire 
mine  finds  no  S&S  violations  or  if 
MSHA  does  not  issue  a  wlthdraw'al 
order  in  accordance  with  section 
104(e)(1)  of  the  Mine  Act  within  tK)  days 


after  the  issuance  of  the  pattern  of 
violations  notice. 

(h)  The  mine  operator  may  re(juest  an 
ins})ection  of  the  entire  mine  or  portion 
of  the  mine.  MSHA  will  not  provide 
advance  notice  of  the  inspection  and 
will  determine  the  scope  of  the 
ins])ection.  Inspections  of  ])ortions  of 
the  mine,  within  00  days,  that  together 
c:over  the  entire  mine  shall  constitute  an 
inspection  of  the  entire  mine  for  the 
purpo.ses  of  this  |)art. 
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DEPARTMENT  OF  ENERGY 

10  CFR  Parts  429  and  430 

[Docket  No.  EERE-2012-BT-TP-0046] 

RIN  1904-AC52 

Energy  Conservation  Program:  Test 
Procedure  for  Set-Top  Boxes 

AGENCY:  Oii'ice  of  Energy  Efficiency  and 
Rene\val)le  Energy,  Department  of 
EiKM'gy. 

ACTION:  Notice  of  ])ro|)osed  rulemaking. 

SUMMARY:  Tlie  II. S.  D(!|)artment  of 
Energy  (DOE)  proposes  to  estal)lish  a 
new  test  proc:edure  for  .set-toj)  boxes 
(.STBs).  The  proj)o.sed  test  procedure 
describes  the  methods  for  measuring  the 
j)ower  consumiJtion  of  STBs  in  the  on. 
sleep  (commonly  known  as  standl)y 
mode),  and  off  modes.  Further,  an 
annual  energy  consumption  (AEO) 
metric  is  proi)o.sed  to  calculate  tin; 
annualiz(!d  energy  consiimj)tion  of  the 
.STB  l)ased  on  its  power  consumption  in 
the  different  modes  of  oi)eration.  DOE 
has  tentatively  identificul  that  the  test 
methods  descril)ed  in  the  draft 
Consumer  Electronics  A.ssociation 
(CEA)  standard.  CEA-2()43,  “.Set-to|) 

Box  (.STB)  Power  M(;a.snrement”  an; 
appropriate  to  use  as  a  l)asis  for 
developing  the  test  prociulnre  for  .STBs. 
'Die  draft  CEA-2()43  standard  s])ec:ifies 
the  t(;st  methods  for  determining  the 
power  consumption  of  a  .Sl’B  in  the  on. 
sleep,  and  off  modes.  The  ])ropos(!d  te.st 
procedure  in  this  rulemaking  is 
primarily  based  on  the  draft  CEA-2()43 
standard,  which  was  issued  as  an  email 
ballot  to  the  members  of  the  CEA 
working  group  developing  the  standard 
for  a  vote  on  November  27.  2012. 

DATES:  DOE  will  hold  a  public  meeting 
on  Wednesday,  Fehruary  27,  2013,  from 
0  a.m.  to  4  p.m.,  in  Washington.  DC.  The 
meeting  will  also  he  broadcast  as  a 
webinar.  See  section  V,  “Public 
Particij)ation,”  for  webinar  registration 
information,  jiarticipant  in.structions. 
and  information  about  the  capabilities 
available  to  webinar  ])artici])ant,s. 

DOE  will  acc:ept  comments,  data,  and 
information  regarding  this  notice  of 
])roj)os{!d  rulemaking  (NOPR)  before  and 
after  the  public  meeting,  hut  no  later 
than  April  8,  2013.  See  section  V, 
“Public  Particii)ation,“  for  details. 
ADDRESSES:  The  public  meeting  will  he 
held  at  the  IJ..S.  Department  of  Energy, 
Forrestal  Building,  Room  8E-089.  lOOO 
lndej)endence  Avenue  .SW., 

Washington,  DC  20585.  To  attend. 
j)lease  notify  Ms.  Brenda  Edwards  at 
(202)  580-2945.  Plea.se  note  that  foreign 
nationals  visiting  DOE  Heaikpiarters  are 
subject  to  advance  security  .screening 


procedures.  Any  fonngn  national 
wishing  to  particij)ate  in  the  meeting 
should  advise  DOE  as  .soon  as  po.ssihle 
by  contacting  Ms.  Edwards  to  initiate 
the  nece.ssarv  |)rocedure.s.  Plea.se  also 
note  that  those  wi.shing  to  bring  laptoj).s 
into  the  Eorr(;stal  Building  will  he 
nxpiired  to  obtain  a  property  pass. 
Visitors  should  avoid  bringing  laptops, 
or  allow  an  extra  45  minutes.  Persons 
can  attend  the  |)uhlic  meeting  via 
webinar.  For  more  information,  refer  to 
the  Public  Participation  section  near  the 
end  of  this  notice. 

Anv  comments  submitted  must 
identify  the  NOPR  for  the  Te.st 
Procedure  for  Set-top  Boxes,  and 
provide  docket  numher  EERE-2()12- 
BT-TP-()()4(i  and/or  r(^gulatory 
information  numher  (RIN)  numher 
1904-AC52.  Comments  may  he 
submitted  using  any  of  the  following 
methods: 

1.  Federal  elhdeinaking  Ported: 
w’w'w.regidations.gov.  l'’ollow  the 
instructions  for  submitting  comments. 

2.  Email:  SeiToi)Box2()12TP()()4(y@ee. 
doe.gov.  Include  the  docket  numher 
aiid/or  RIN  in  the  subject  line  of  the 
mes.sage. 

3.  Meal:  Ms.  Brenda  Edwards,  U.S. 
De])artment  of  Energy.  Building 
Technologies  Program,  Mailstop  EE-2J, 
loot)  Independence  Avenue  SW.. 
Washington,  DC  2058.5-0121.  If 
po.ssihle,  please  submit  all  items  on  a 
CD.  It  is  not  nece.ssarv  to  include 
printed  copies. 

4.  Hand  Deliven'/dourier:  Ms.  Brenda 
Edwards,  IJ.S.  Department  of  Energy, 
Buihling  Technologies  I’rogram,  950 
I7Enfant  Plaza  .SW..  Suite  000, 
Washington,  DC  20024.  Telejihone: 

(202)  580-2945.  If  possible,  plea.se 
submit  all  items  on  a  CD.  It  is  not 
necessary  to  include  jjrinted  cojjies. 

For  detailed  in.structions  on 
sidanitting  comments  and  additional 
information  on  the  rulemaking  process, 
see  section  V  of  this  document  (Public 
Participation). 

Docket:  The  docked  is  available  for 
review  at  regulations.gov,  including 
F'ederal  Register  notices,  framework 
documents,  ])uhlic  meeting  attendee 
lists  and  transcripts,  comments,  and 
other  .su])|)orting  df)cument.s/material.s. 
All  documents  in  the  docket  are  listed 
in  the  regulations.gov  index.  However, 
not  all  documents  listed  in  the  index 
may  he  ijuhlicly  available,  such  as 
information  that  is  exempt  from  public 
disclosure. 

A  link  to  the  docked  Web  jiage  can  he 
found  at :  littp://\v\\’\vl .eere.energy.gov/ 
buildings/ appliance  standards/ 
ridemaking.aspx/raleid/33.  This  Web 
j)age  will  contain  a  link  to  the  docket  for 
this  notice  on  the  regulations.gov  site. 


The  regulations.gov  Web  page  will 
contain  simple  instructions  on  how  to 
access  all  documents,  including  public 
comments,  in  the  docket.  .See  section  V 
for  information  on  how  to  submit 
comments  through  regulatious.gov. 

l*’or  further  information  on  how  to 
submit  a  comment,  review  other  public 
comments  and  the  docket,  or  particijiate 
in  the  |)uhlic  meeting,  contact  Ms. 
Brenda  Edwards  at  (202)  580-2945  or  hv 
email:  Brenda.Ed\vards@ee.doe.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Jeremy  Dommu.  IJ..S.  Dej)artment  of 
EiKJrgy.  Office  of  Energy  Efficiency  and 
Renewable  Energy,  Building 
Technologies  Program.  EE-2J,  1  ()()() 
Independence  Avenue  .SW., 

Washington.  DC  2058.5-0121. 

Telephone:  (202)  580-9870.  Email: 
Jereiny.Donnnu@ee.doe.gov. 

Ms.  Celia  .Slier,  IJ..S.  Department  of 
Energy,  Office  of  the  General  Counsel, 
CC-7i,  1000  Independence  Avenue 
.SW.,  Washington,  DC.  2058.5-0121. 
'I’elephone:  (202)  287-0122.  Email: 
deli  a .  Sh  ei'@h  (j .  doe.gov. 
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8.  .Shiej)  to  On  Mode  Transition  Tinu! 
MeasureiiKinl 

1 1.  .Samiiling  Plan 
1.  Method  To  Calculate  the  Energy 
Consumption  of  a  .Set-To])  Box 

IV.  Procedural  Issues  and  Riigulatorv  Review 

A.  Review  Under  Executive  Order  128118 

B.  Rtiview  Under  the  Regulatory  Flexibility 
Act 
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Ri!vi(!\v  llndor  Iho  Papcirwork  Ktuluction 
Ac:l  of  1995 

1).  R(!vio\v  Uiulor  IIh;  National 

Rnviroiiinontal  Policy  Act  oi  1999 
R.  Review  lln(l(!r  Rxcuaitive  Order  13192 
1’.  R(!vie\v  l)nd(!r  Kx(u:nlive  ()rd(!r  129aH 
O.  Review  UiuUm'  the  UniundtHl  Mandal<!s 
Reldrm  Act  ol  1995 

11.  Review  Uinhir  llu;  Trcxisiiry  and  Oeinnal 
Oovernnunil  A])pro])riations  Act.  199‘) 

1.  Ren  itnv  Under  Rxeentive;  Order  12(i3() 

|.  Review  Under  Treasury  and  Oeneral 
(loverninent  Ap|)ro|)riations  Act,  2(101 

K.  Review  Under  Rxeentive  Order  13211 

L.  Reviinv  Under  .S(!ction  32  ol  the  Inuleral 
Rnerf^y  Administration  Act  of  1974 

V.  I’nhlic  Participation 

A.  Attendance  at  Public  Miuding 
8.  Proccidiirc!  lor  .Snhinitling  Prepanal 
Ocmeral  .Stat(!inents  lor  Distribution 
O.  (ionduct  ol  Public  Meeting 
D.  .Submission  o!  (Comments 
R.  Issues  on  Which  DOR  .Scuiks  Comment 

VI.  Api)roval  of  the  Office  of  tin;  .Scnacitary 

I.  Authority  and  Background 
'ritlo  III  ()i'fh(!  Rnorgy  Ibilicv  and 

Consurvation  Act  (42  U..S.C.  (j2fil.  c/ 
saq.;  “FPCA”  or.  "tlu!  Act")  sot.s  forth  a 
variety  of  provisions  designed  to 
iinjirove  energy  elTiciency.  (All 
nderenccis  to  EPfiA  nder  to  the  statute 
as  amended  throitgh  the  Rnergy 
Indepmidcmcc;  ami  Seenritv  Act  of  2007 
(FKSA  2007).  Public  Law  110-140  (D(!c. 
10,  2007)).  Part  A  of  Title  111  of  LPCA 
(42  U.S.C.  0201-0:100)  e.stahlished  the 
“linergy  Conservation  Program  for 
Consumer  Products  Otlmr  Than 
Automobiles."  which  covers  consumer 
jiroducts  and  c(!rtain  commercial 
products  (hereafter  nderred  to  as 
"covenul  products”).'  In  addition  to 
specifying  a  list  of  covered  residential 
and  comimucial  products.  KPCA 
contains  jirovisions  that  enable  tlu; 
.S(H:retary  of  Lnergy  to  classify 
additional  types  of  consumer  products 
as  covered  products.  (42  U.S.C. 
()2fi2(a)(2()))  For  a  given  product  to  be 
classified  as  a  covenul  jiroduct,  the 
.Secretary  must  determine  that: 

Classifying  tin;  product  as  a  covered 
product  is  nece.ssary  or  ajijiropriate  to 
carrv  out  the  purpo.si's  of  FPCA;  ;nul 
The  average  annual  piir-household 
(MUJrgy  use  by  jiroducts  of  siicb  tviie  is 
likely  to  (;xc(!(!d  lOOkWb  per  vear.  (42 
U.S.C.  (i2‘t2(b)(l)) 

Under  tins  antbority,  UOF  published 
a  notice  of  jiropo.sed  determination  (the 
2011  proposed  d(!t(!rmination).  that 
tentatively  determined  that  .STBs  and 
network  e(|uipment  (|nalifv  as  a  covenul 
jiroduct  because  classifying  |)rodnct.s  of 
sueb  type  as  a  covenul  jiroduct  is 
nece.ssary  or  a])|)roj)riate  to  carry  out  the 
jiurpo.ses  of  FPCA.  and  the  average  U..S. 

■  For  (!(lilorial  roasons.  upon  codification  in  tlu; 

II. .S.  i:<id(>.  Part  B  was  ro-(l(!signat(!(l  Part  /\. 


household  energy  use  for  .STBs  and 
network  equipment  is  likely  to  (txceed 
100  kilowatt-lionrs  (kWh)  jter  vear.  70 
FR  at  :i4014  ()une  1.5.  2011). 

1K)F  may  prescribe  t(!st  ])roc(ulnres  for 
any  jirodnct  it  cla.ssifies  as  a  “covered 
product.”  (42  U..S.C:.  029:i(b))  Under 
liPCA,  the  "Fnergy  Conservation 
Program  for  ConsnnuM'  Products  Other 
Than  Automobiles”  consists  essentiallv 
of  four  parts:  (1)  Te.sting,  (2)  labtiling,  (:i) 
luuleral  energy  conservation  standards, 
and  (4)  certification  and  enforcement 
])rocedure.s.  The  t(!sting  nujuirements 
consist  of  test  procedures  that 
manufacturers  of  covered  jirotlucts  must 
use  (1)  as  the  basis  for  certifying  to  DOE 
that  their  ])roducts  com])ly  with  the 
applicable  energy  conservation 
standards  adopted  under  EP(W.  and  (2) 
for  making  re])re.sentations  about  the 
efficiency  oftho.se  products.  .Similarlv. 
DOE  must  use  the.se  test  nupnrements  to 
determine  whether  the  products  conqily 
with  any  relevant  stamlards 
jiromulgated  under  EPCA. 

CUunmil  T(ist  Proc(Hiuiv  Ihih^nuiking 
Proct^ss 

Under  42  U..S.(L  ()25):i.  EPCA  seds  forth 
the  criteria  and  procedures  DOE  must 
follow  when  iirescribing  or  amending  a 
test  prociulnre  for  covered  products. 
EPCA  provides  in  rehivant  part  that  any 
test  procculure  prescribed  or  amended 
under  tins  section  shall  be  rea.sonably 
designed  to  produce  test  results  whicb 
measure  energy  efficiemey.  energy  use  or 
estimated  annual  operating  cost  of  a 
covered  product  during  a  repre.sentative 
av(!rage  use  cycle  or  ])eriod  of  n.se  and 
sball  not  be  undnly  burdensome  to 
conduct.  (42  U..S.C.  ()29;i(b)(:i)) 

In  addition,  if  DOE  determines  that  a 
test  jirocednre  amendment  is  warranted, 
it  must  publish  a  jiroposed  test 
procedure  and  offer  the  ])nblic  an 
o|)lK)rt unity  to  jiresent  oral  and  written 
comments  on  it.  (42  U..S.C.  (i25).'f(b)(2)) 
Finally,  in  any  rulemaking  to  amend  a 
test  ])roc(ulur(;.  DOE  must  determine  to 
what  extent,  if  any,  the  pro|)osed  t(;.st 
procculnn;  would  alter  the  measured 
(iiKirgy  efficiency  of  any  coveiuul 
proilnct  as  determimui  under  the 
existing  te.st  procedure.  (42  U..S.C. 
(i2‘):i(e)(l))  If  DOE  determines  that  the 
amemhul  te.st  proc(ulnre  wonld  alter  the 
iiKuisunul  efficimicy  of  a  covimul 
product,  DOE  mn.st  amend  the 
applicable  energy  con.servation  standard 
accordingly.  (42  U..S.C.  ()29.'l(e)(2)) 

EPCA  sp(u:ifies  that  if  the  .Secretary 
determines  that  a  test  |)roc(ulnre  shonld 
he  prescribed  for  a  covered  pro(hu;t.  a 
|)roposed  te.st  procedure  sbould  be 
published  in  the  Federal  Register  and 
interested  persons  shoidd  lu;  jirovided 
an  o])])ortunity  to  pre.sent  oral  and 


written  data,  views,  ami  arguments  with 
res])ect  to  the  pro])osed  jnocednre.  (42 
U.S.C.  ()29:i(h)(2))  Since  DOE  has 
tentatively  determined  that  .STBs  are  a 
f;overed  product  and  a  test  procedure  is 
nuiuircul  to  detcninine  the  energy 
con.servation  standard  for  this  product, 
a  test  procedure  rulemaking  is  Ixiing 
undertaken  to  ])rovide  a  te.st  proc(!dnre 
to  measure  the  energv  consumption  of 
.STBs. 

In  addition  to  proposing  a  te.st 
procedniH!  to  measure  the  energy 
consum])tion  of  .STBs  in  on  mode,  DOE 
is  ])ropo.sing  test  jirocedures  to  measure 
the  energy  con.sumi)tion  of  .STBs  in 
sleej)  mode  (an  industry  term  that  refers 
to  standby  mode)  and  off  mode.  This  is 
consistent  with  ELSA  2007.  whit:h 
amended  EPCA  to  recjuire  DOE  to 
imjilement  a  standby  and  off  mode 
energy  consumjition  measurement,  if 
technically  feasible,  in  new  or  existing 
te.st  procedures  that  do  not  have  this 
measurement.  Otherwise.  DOE  mn.st 
])re.scribe  a  separate  standby  and  off 
mode  energy  test  procedure,  if 
tecbnically  feasible.  (42  U.S.C. 
(i295(gg)(2)(A))  I'd.SA  2007  also  recpiires 
any  final  rule  establishing  or  revising 
energy  con.servation  standards  fora 
covenul  ])roduct,  adopted  after  )uly  1. 
2010.  to  incorporate  standbv  mode  and 
off  mode  eiuu'gy  use  into  a  single 
anuuided  or  new  standard,  if  feasible. 

(42  U.S.C.  0205(gg)(:i)(A))  DOE 
recognizes  that  tlu;  standby  and  off 
mode  conditions  of  ojieration  ajiply  to 
.STBs.  th(!  produc:t  covered  bv  this 
pro])osed  ride.  Therefore,  in  response  to 
this  nujuirement,  DOE  projioses  to 
ado])t  ])rovision.s  in  the  test  procedure  to 
measure  the  energy  n.se  in  standby  and 
off  mode  for  .STBs.  Because  ‘sleep'  is  the 
term  u.sed  by  industry  for  indicating  that 
a  .STB  is  in  standby  mode.  DOE  is  using 
the  term  ‘sleep  mode’  to  refer  to  standby 
mode  in  today's  NOPR.  The  jiroposed 
apjiroach  for  measuring  the  power 
consunijition  in  sleep  and  off  modes  is 
discussed  in  sections  Ill.C.B  and  11I.C.7, 
respectively. 

In  Inne  2011.  DOE  jniblished  the  2011 
])ropo.sed  determination  that  tentatively 
determined  that  .STBs  and  network 
eipupment  meet  the  criteria  for  covered 
products.  70  FR  at  :i4014  dune  15, 

2011).  If  DOl'i  issues  a  final 
determination  that  .STBs  are  a  covered 
product,  it  may  e.stablish  a  te.st 
])rocednre  and  energy  conservation 
.standard  for  .STBs.  To  initiate  this 
rulemaking  jirocess,  DOE  jniblished  a 
request  for  information  (RFl)  document 
on  December  10.  2011  (the  2011  RFI), 
reijnesting  stakeholders  to  jirovide 
technical  information  regarding  various 
test  jn'oeedures  used  hv  industrv  to 
measure  the  energy  consnmjition  of 
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STBs  and  network  e(|uipinent.  7(i  FR  at 
78174.  Such  industry  test  procedures 
included  tlie  ENERGY  STAR"  ])rograin’s 
specnfication,  ENERtiY  .S'l'AR  Program 
Requirements  for  Set-top  Boxes,  Version 
3.0  (ENERGY  STAR  si)ecification],^ 
Gonsinner  Electronics  Association’s 
(GEA)  standards  ANSI  ‘/C:EA-2013-A-< 
and  ANSl/GEA-2()22.'’  Ganadian 
Standards  Association’s  (GSA)  te.st 
procedure  G38()-()8,'’  as  well  as 
International  Electrochemical 
Gommission’s  (lEG)  standard  lEG 
02087.7.  Id  In  the  2011  RFI,  DOE  akso 
.solicited  comments  on  the  key  i.ssues 
affecting  the  develoiJinent  of  a  new  test 
procedure.  Today’s  NOPR  has  been 
developed  ha.sed  on  DOE’s  research  and 
analysis  of  existing  and  draft  versions  of 
industry  .standards,  that  ])rescrihe  te.st 
procedures  for  te.sting  STBs,  as  well  as 
stakeholder  responses  to  the  kev  issues 
discus.sed  in  the  2011  RFI. 

In  this  NOPR.  DOE  pro]io.ses 
measurement  tests  to  determine  the 
power  con.sumi)tion  of  STBs  in  the  on, 
sleej),  and  off  modes.  Pursuant  to  the 
National  Technology  Transfer  and 
Advancement  Act  of  100.5  (Pub.  L.  104- 
113),  which  directs  Federal  agencies  to 
use  voluntary  con.sensus  standards  in 
lieu  of  Government  standards  whenever 
possible,  DOE  proposes  a  STB  test 
j)rocedure  that  has  primarily  been 
develo])ed  from  the  draft  GEA-2043" 
standard,  currently  under  development 
by  a  GEA  working  group  that  includes 
rejiresentatives  of  the  .S'l’B  industry. 

This  draft  standard  provides  the 
definitions,  measurement  criteria,  and 
test  procedures  for  te.sting  the  s])ecific 
modes  of  STBs.  DOE  akso  propo.ses  a 
method  for  determining  the  ratings  of 
power  consumption  in  the  on,  sleep, 
and  off  modes  for  a  given  basic  model 
of  STB,  which  includes  the  number  of 
units  that  must  he  te.sted  and  tlu; 
statistical  tolerances.  Finally.  DOE 


-KNKKdY  STAR”  Program  K(!(iiiir(!m(;nls  lor  .Sot- 
lt)|)  Box  .Sorvico  Providers.  Version  3.0. 

\\  \\\\’.f!n(!i'}>ysl(ir.gav/i(i/i)cirtn(:rs/pr()diwl  spaca/ 
pi (>gmni_iv(is/STIi  Version  3_Progixini 
liiniiiiivmvntsJicixicuPnniders.pdiy  38(17-730(1. 

■‘American  National  .Standards  Institute. 

'  ANSl/(iRA  .Standard,  "nigital  .STB  Background 
Po\v(!r  tionsnmption."  AN.SI/(:KA-2l)13-A.  )nly 
2007. 

AN.SI/CRA  .Standard,  "nigital  STB  Active  Powasr 
(ionsumption  MeasnnMiient."  AN.Sl/(iKA-2022.  )idv 
2007. 

''(Canadian  .Standards  .Association.  “T(!st 
Proc(!dure  tortile  Measurement  otKnergy 
Consumption  ot  Set-top  Boxes  (STBs)."  C3H0-0K. 
•August  2008. 

^International  .Standard.  "Metliods  of 
measurement  for  the  |U)\ver  consnm|)tion  of  audio, 
video  and  related  ecinipment."  edition  3.0  2011-04. 
.Section  8. 

"Draft  CRA-2043.  ".Set-to|)  Box  (.STB)  1‘ouer 
Measurement."  The  version  referenced  in  today's 
NOPR  was  issued  as  an  email  tiallot.  for  vote,  to  the 
R04WC13  working  gron|)  on  Novemher  27.  2012. 


jiropo.so.s  a  metric  to  calculate  the 
annual  energy  con.sumption  (AEG)  of 
the  STB.  DOfi’s  jiroiiosed  metric 
comhine.s  the  rated  values  of  S’l'B  iiower 
con.sumption  in  each  mode  of  operation 
with  the  expected  time  spent  in  the 
resiiective  mode.  The  time  weightings 
used  to  calculate  the  typical  energy 
con.sumption  (TEG)  in  the  ENERGY 
STAR  specification  were  used  as  a 
stiirting  point  to  develo|)  the  time 
weightings  for  the  AE(]  metric  proposed 
in  today’s  NOPR. 

II,  Summary  of  the  Notice  of  Proposed 
Rulemaking 

In  this  NOPR,  DOE  proposes:  (1)  A 
te.st  proc:edure  for  determining  the 
energy  consumiition  of  STBs  in  the  on. 
sleep,  and  off  modes;  (2)  a  method  for 
determining  the  ratings  of  jiower 
consumiition  in  the  on,  sleep,  and  off 
modes  for  a  given  basic  morlel  of  STB; 
and,  (3)  a  metric  to  calculate  the  AEG  of 
the  .S3'B.  DOE  akso  propo.ses  to  exclude 
network  ecinipment  from  the  scope  of 
this  rulemaking,  which  is  di.scussed  in 
further  detail  in  .sec;lion  III.B  of  this 
NOPR. 

doe’s  proposed  te.st  procedure  for 
determining  the  energy  con.sumption  of 
the  S'FB  is  largely  developed  from  the 
draft  (;EA-21)43  standard,  'fhe  draft 
GEA-2()43  .standard  was  issued  as  an 
email  ballot  to  (iEA’s  working  group 
members  for  vote  on  Novemher  27, 

2012.  'fhe  standard  specifies  the 
definitions,  measurement  criteria,  and 
the  te.st  methods  for  determining  the 
power  consumption  of  the  STB  in 
different  modes  of  operation.  DOE 
reviewed  .several  approaches  for  testing 
the  power  con.sumption  of  STBs  and 
determined  that  the  test  procedure 
specified  in  the  draft  (>EA-2()43 
standard  is  representative  and  generates 
repeatable  power  consumption  values. 
This  determination  was  made  ha.sed  on 
discu.ssions  with  indu.strv  experts  as 
well  as  through  DOE’s  internal  research 
and  analysis.  Additionally,  DOE  has 
proposed  .some  modifications  to  the  test 
procedure  specified  in  the  draft  GEA- 
2043  standard  as  di.scussed  in  sections 

III. D  through  III.G. 

doe’s  propo.sed  te.st  procedure  for 
determining  the  power  con.sumption  of 
a  STB  in  on  mode  is  comprised  of  two 
main  tests;  (1)  An  on  (watch  television 
('FV))  te.st  that  records  the  power 
consumption  when  a  channel  is  viewed; 
and.  (2)  a  multi-.stream  te.st  that 
evaluates  different  functions  of  multi- 
streaming  STBs  depemding  on  its 
capabilities,  such  as  channel  viewing, 
recording,  and  playback.  The  proposed 
tests  for  on  mode  are  discussed  in 
further  detail  in  .section  IlkG.5  of  the 
NGFR.  For  te.sting  the  power 


con.sumption  of  the  STB  in  sleep  mode, 
DOE  developed  the  te.st  procedure  from 
the  sleej)  mode  test  procedure  specified 
in  the  draft  GEA-2043  .standard.  Slee]) 
mode  as  defined  in  the  GEA  standard 
meets  the  definition  of  standby  mode  as 
outlined  in  EISA  2007.  (42  IJ.,S.G. 
0295(gg))  As  di.scus.sed  in  Authoritv  and 
Background,  section  I  of  this  NOFR, 

DOE  propo.ses  to  use  the  industry  term 
‘sleep’  mode  in  i)lace  of  standby  for  this 
te.st.  For  the  sleep  mode  test,  DOE 
proposes  two  tests;  (1)  a  manual  sleep 
te.st  in  which  the  S'FB  enters  sleep  mode 
through  a  u.ser  action  on  the  remote 
control;  and,  (2)  an  auto  ])ower  down 
(AFD)  te.st  in  which  the  STB 
automatically  enters  sleep  mode  after  a 
period  of  u.ser  inaction.  For  both  sleep 
mode  tests,  an  a\'erage  power 
measurement  ov(!r  a  })eriod  of  at  least  4 
hours  and  up  to  a  maximum  of  8  hours 
is  recorded  as  discu.ssed  in  section 
lll.G.B.  For  testing  the  power 
con.sum])tion  of  the  STB  in  off  mode, 
DOE  i)roposes  an  average  measurement 
over  2  minutes  after  the  STB  has  been 
placed  in  off  mode.  'Fhe  propo.sed  off 
mode  measurement  te.st  is  discu.ssed  in 
further  detail  in  sectitni  1I1.G.7. 

In  addition  to  |)roi)o.sing  measurement 
te.sts  to  measure  the  i)ower  consumption 
of  the  .S'FB  in  tlu;  different  modes  of 
operation.  DOE  is  proposing  a  .sampling 
l)lan  that  re(iuire.s  te.sting  of  at  least  two 
.S'FBs  for  each  basic  model,  to  determine 
the  i)ower  consumi)tion  in  each  mode  of 
operation  and  the  application  of 
tolerances  for  determining  the  rating  of 
a  given  basic  model,  as  discu.ssed  in 
further  detail  in  section  III.H. 

Finally,  DOE  is  |)ropo.sing  a  metric  to 
calculate  the  AEG  of  the  S'FB  from  the 
rated  ])ower  con.sumi)tion  in  the  on, 
sleej),  and  off  modes  of  oi)eration.  'Fhe 
|)roi)o.sed  metric  combines  the  rated 
])ower  con.sum|)tion  values  of  the  STB 
in  the  different  modes  of  operation  into 
a  single  metric  based  on  the  ex|)ected 
time  .si)ent  in  each  mode  of  oj)eration 
such  that  it  is  rej)re.sentative  of  the 
.S'FB’s  annual  energy  use.  The  lime 
weightings  used  to  calculate  'FEG  in  the 
ENERfiY  .S'FAR  .s|)et:ification  were  used 
as  the  starting  |)oint  to  develoj)  the  time 
weightings  that  are  |)roi)osed  for  the 
AEG  metric.  DOE  believes  that  the 
l)ro|)o.sed  te.st  |)rocedure  will  accurately 
rei)resent  the  energy  con.sum|)tion  of 
.S'FBs  by  cai)turing  the  AEG  in  on,  sleej), 
and  off  modes.  'Fhe  AEG  metric  is 
di.scus.sed  in  further  detail  in  .section 
III. I. 


III.  Discussion 


A  Date  and  Compliance  Dale 

of  r esi  Proredinv 

If  adoptiul.  tho  effective  dele  for  this 
le.sl  |)r(M:(!diire  would  he  :i()  davs  afh-r 
I)nhlu:atiou  oUho  !,.sl  procedun;  final 
rule  111  the  Federal  Re»isler.  At  that 
time,  the  new  metrics  and  anv  other 
measure  of  energy  consumption  wide  h 
depends  on  the.se  metrics  may  he 
rejimsented  pursuant  to  the  final  rule 
(.umphance  with  the  new  test  procedure 
and  .sampling  jihins  for  repre.sentation 
purposes  would  he  nicpiired  180  davs 
after  the  date  of  puhlication  of  the  test 
procedure  final  rule.  (In  or  after  that 
date,  any  such  repre.sentations 
iimluding  tho.se  made  on  niarketin» 

materials.  Web  .sites  (including 

qualification  with  a  vohintarv  or  State 
program),  and  product  labels  shall  he 
hasiH  upon  results  generated  under  the 
tmal  test  procedure  proposed  to  he 

o'nn  rrl'o  ‘o  Suhpart  H 

of  10  (.FR  Part  430  as  well  as  the 

.sampling  plan  in  10  CFR  Part  429. 

he  final  DCIE  test  jnocedure  .shall  he 
utilized  or  referenced  hv  all  other 
organizations,  such  as  II  S 
Huvironmental  Protection  Agenev  (EPA) 

irrJri  J^'i‘>rgy  Commission 

((dX.)  and  any  other  state  regulation 
providing  lor  the  di.sclosure  of 
mformation  with  re.spect  to  anv  measure 
ol  MB  energy  con.sumption  once  the 
test  procedure  becomes  effective  .30 
day.s  after  the  test  procedure  final  rule 
publication.  The  final  rule  will 
■‘supersede  anv  existing  state  test 

procedure  for  STBs  to  the  extent  the 

state  regulation  reipiires  testing  in  a 

iinal  iJOh,  test  Jirocediire.  (42  U  S  C 
d297(a)(l)) 

B.  Products  Covered  hv  This 
Pidemakinn  ' 

'"tiio2011RFl.DOEreque.sted  ! 

comment  on  the  scojje  of  the  STB  and  i 
network  equipment  test  procedure  i 

rulemaking.  DOE  received  some  ! 

comments  that  network  equipment  t 

Int.  nil«;niiikin«.  and  rnnnjvnd  somn 
comments  in  favor  of  developing  a  t 

federal  test  jirocedure  for  STBs.  Verizon 
commented  that  DOE  should  not  0 

Identify  network  equipment  as  a  " 

coyenul  product  and  .should  clarifv  that  " 

only  traditional.  (Indicated”  STB.s 

would  he  subject  to  anv  test  procedure  pi 

or  enei^y  con.servation  standard  <!' 

(Verizon.  No.  OirTZ  at  p.  .1)  The 


(.on.sortium  forEnergv  Efficienev  (CEF) 
.  commented  that  thev  support  the 
dovelopment  of  a  test  |,rocedure  for 
^>1  Bs  that  accuratelv  measures  STB 
energy  consumption  by  simulating 
actual  u.sag(!  by  consumers.  (CliE  No 

Ilf  msn  N,  V  i‘»'H  re.spon.se 

of  DISH  Network  E.L.C.  (DISH). 
hchoStar  Technologies  E.L.C. 

(EchoStar),  and  DIRECTV  la.L.C 
(DIRECTV),  commented  that  this 
lulmnaking  should  In;  limited  to  STBs 

e  mid  should  not  include  network 
equipment.  (DISH.  EchoStar.  DIRECTV 
No.  00.10  at  p.  1)  The  National  Cable  & 

I  (de(;(, mnnini(:ati(, ns  A.s.s(, elation 

A)  commented  that  if  DOE 
l>ro™«l.dwi,ln,r„l 
Mhi!,  iiiliiniHkingslioiild  includi!  .STlis 
that  an;  defined  as  anv  non-gatewav 
devices.  (NCTA.  No.  00;i4  at  p.  43)  DOE 
also  received  a  comment  in  support  of 
a  feyst  procedure  for  network  (ujuipment. 

1  he  )oint  comment  respon.se  of 

(ASAl  ),  American  (.ouncil  for  an 
Energy-Efficient  Economy  (ACEEE).  and 
(consumer  Federation  of  America  (CFA) 
encouraged  DOE  to  continue 
.imi,sngating  both  network  equipment 
and  ST  Bs  m  order  to  realize  energv 
■savings  for  consumers  as  well  as  other 
e(.(m()mic  and  envin  benefits. 

(ASAP.  AC.EEE.  CFA.  No.  002.'-,  at  p.  l- 
1  iKise  commenters  did  not 
recommend  any  specific  test  method  for 
testing  network  (!(]ui]nnent  but 
■suf^ested  that  DOE  .should  look  into 
existing  test  methods  that  wen' 

hcENERCA  S  TAR  specification  for 
small  network  equiimient.  •'>  (ASAP 
No.  ()()2.1  at  p.  3) 

Based  on  stakeholder  feedback  DOF 
propo.ses  to  exclude  network  equipment 
fiom  the  .scope  of  this  NOPR  and  toens 
ex(.lus,vely  on  STBs.  DOE  projmse.s  that 
the  scojk;  of  today  s  jiroposed 
rulemaking  is  to  capture  the  eiKjrev 
(mn.sumption  of  STBs  that  in  imarilv 
receive  and  output  video  contemt  DOF 
projKises  to  define  STBs  as  de.scrihed  in  ' 
Mx.tion  III.D  1  below.  DOE  will  continue  1 
0(wahiat(|then(UKlf()rat.i.stpr(,(.(Hlure  t 
fur  network  e(|uipnumt. 

In  addition  to  receiving  comments  on  ( 
(.  overall  scope  of  cov(;rage  of  today’s  \ 


•A  n()liUi(,ii  in  lliis  lorm  providew  ;i  ndnrciKf  tor 
in  (irin.ilion  that  i.s  m  the  docknl  of  DOK  s 
ruknnaking  to  devidnp  a  l(•,sl  procndim,  for  .STlks 


(IJocknl  No.  88KK-201  ]-irr-NOA-(in(;7t  ..1  ■  .1  • 
niaintaiiuid  at  it  n  ir.;r.-g„/o, lliis  nol'iUo',r 
ndicalo.s  that  tho  .slaloinoni  pro, :(, ding  ll,o  roliTonco 
diyinnonl  ninnbor  |0():i2  as  a.ssignod  in 
inHnlation.s.gov)  in  tho  dookol  loriho.STH  I, -si 

I  .11  .Spoodioalion  Framowork  Doouinolil  • 

/irw"  dooT'' 


NOPR.  DOE  received  comments  jihout 
«PU(-in(:  models  of 

M  Bs.  Sidhw  Austin  LLP  (Sidlev  Austin) 
ommented  that  during  a  meeting 
liotween  DOE,  AT&T,  and  Sidlev  An, stin 
<m  March  7  2012.  AT’&’r  repre.sentatives 
suggested  tluit  AT&T’s  lJ-ver.se‘< 
roceivers  should  not  he  covered  under 
<iny  test  procedure  or  energv 
oonvensation  standard  rulemaking 
liocau.se  the  |)roduct  alreadv  ii.ses  k'.ss 
power  than  other  STBs  and'  does  not 
^  nmot  the  annual  100  kWh  .statutory 
-  Ihre.shold  set  by  EPCA  for  covered' 

.U  .No.  0024,11  |,.2),Si(ll,,vA„slin 
luitlier  commented  that  AT&T’s  U- 
o  \’orse  •<  is  one  of  the  most  energy 
s  efficient  STBs  on  the  market  aiid  is 
eontinuing  to  imjn-ove  its  efficiency 
^  (Sidley  Austin  LLP.  No.  0024  at  11.  '2) 

Next.  AT  &T  commented  that  DOE 
■should  refrain  from  ])romulgating  a  test 
procedure  or  energy  efficitmev  standard 
foi  Internet  Protocol  TV  (IPT’V)  receivi'rs 
tiecau.se  the  miergy  use  of  IPTV  STBs 
I  ous  not  me(d  the  statutory  thresholil  for 
lo'^r  rugulated.  (AT&T.  No. 

0-I2  at  p.  5)  DOE  considers  that  today’s 
lo.stpr(,(,edureNC)P^^ 

s,'m  ‘'"('iiiod  in 

■sc.c.tion  lIl.D.l  and  will  addre.ss  the 

scope  ol  coverage  for  any  energv 
con.servation  .standard  during  that 
rulemaking,  if  re(|uired 
nOEakso  received  .several  comments 

on  the  coverage  of  low  noise  hlock- 
ilownconverters  (LNBs).  auxiliary  boxes 
optK.al  network  terminals  (ONTs).  and 

nVRs  rile  Natural  Resources  Defense' 
('ouncil  (NRDC)  recommended 
including  all  of  the.se  products  in  the 
scope  of  thi.s  rulemaking.  (NRDG.  No. 

01  7  at  ,,.  2)  NRDC  further  commented 

that  once  ONTs  are  installed,  thev  are 
not  removed  when  service  is 
terminated.  If  a  customer  switches  to  a 

ONI.  this  unit  could  continue  drawing 

"■'icd.  (NRDC.  No 
0017  at  j).  2)  Conver.selv.  DISH 

lli.il  LNBs  slioiil,!  noi  |,„  iii,.h„|„<|  |„  ||„. 
■s(.c)j)e  of  this  rulemaking.  They 
fxnnmented  that  LNBs  can  consume 
v«r,o,  in  ,:„n,igun, linns. 

JIM  I,  fc,.hn.SUn-.  DIRECTV.  No.  OO.ill  „l 
ly  ■>)  J  Hither,  the  outdoor  unit  (ODD) 
tliiil  consists  of  a  receiving  di.sh.  LNB 

iiiKl  radio  frequency  (RF)  switch  wouicl 

i  c-ecl  to  he  .specified  in  detail  to  te.st 
he.se  units  in  a  rejieatahle  fashion. 

ODI  I  devices  varies  with  weather  and 
location.  (DISH.  EchoStar.  DIRECTV 
No.  ()()3()  at  jx  1 1 ) 

witMl'"'''’  a^ssociated 

with  the.se  cxpiijmient  and  the 
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from 

I  Kin  nM^-'  J)i<)pos(;  to  include 

LNB.s,  ONIs,  QDlJs,  or  other 
iidrastructiire  devices  that  do  not 
‘iMoctly  deliver  TV  signals  to  a 
oonsnmerdisjdayto  he  in  the  scope  of 
tins  rnleinaking.  ' 

nOE  requests  comment  on  focusing 
10  scope  ol  today’s  rulemaking  to  STBs 
and  excdiiding  network  equiijment 
I’urllior.  DOE  seeks  additional 
inlormation  and  comment  related  to  the 

hNB.s,  ()Nrs.ODlJ.s,orother 
nilrastrnctiire  devic(;s  ami  the  standard 
oonfiguration  m  whic;h  these  |)roducts 
should  be  tested. 


C.  Inchistiy  S(^t.rop  Box  Tost  Pvocodmvs 
While  developing  the  propo.sed  test 
procednni  for  STBs.  DOE  researched 
oxisting  and  draft  te.st  proc.ednres  that 
immsure  STB  energy  (.'onsum})tion,  as 
discussed  in  the  2011  RFI.  DOE  received 
a  comment  from  OEA  stating  that  it 
shonhl  not  duplicate  tin;  private  sector’s 
deyelojiinent  of  a  con.sensus  standard 
lest  procedure  for  measuring  the  power 
(yinsumptu,.!  of  STBs.  (CEA.  No.  ()():}i  at 
P-  .11  DOE  agrees  with  CEA  and  is 
projiosing  a  l(;st  jirocedure  for  STBs  that 
IS  largely  based  on  standards  acceiited 
and  develop(!d  by  industrv.  The 
standards  th.it  were  reviewed  to  devcdop 

ENLR(A  S  1 AR  specification.  CEA 
standards  ANSl/C'EA-201  :iA,  ANSI/ 
(-EA-2022.  the  draft  CEA-204:t 
shmdard.  CSA  test  procedure  C:5«(M)8. 
as  well  as  lEC  .standard  lEC  (>2087 
.  energy  STAR  .s,,ecification 
indudesa  te.st  method  for  determining 
of  the  STB  in 
opcu-ation.  The 

ENER(A  star  te.st  method  provides 
the  te.st  .setu]),  te.st  conduct, 
initialization  reciuirements.  and  te.st 
firocedures  for  testing  the  STB  in  manv 
different  modes  of  operation.  These  ' 
include,  in  the  on  mode:  watchin-  TV 
recording  to  a  DVR  and  removable  ’ 
media,  and  jdaying  hack  recorded 
(  ontent  from  a  DVR  and  removable  ' 

media.  In  the  sleep  mode,  the  te.st  < 

fiiocedures  include:  sleeji  mode,  APD  ' 

c'pA  o'*'*’  I’inallv,  the  ENERGY  ’  1 

.S I  AR  te.st  method  also  includes  a  ( 

method  for  testing  a  STB  that  has  mnlti-  I 
room  capability.  The  ENERGY  STAR  -s 

test  method  wa.s  developed  ha.sed  on  the  « 
r-.yA  te.st  iirocedure,  G.'lHO-og.  DOE  -s 

suctions  of  the  s 

energy  STAR  siiecification  to  develop  << 

‘;HHysN()PR.vvhicharedi.scn.ssedin  H 

detail  111  .sections  BED  to  III.I.  n 

'in!  o  A  ami  ANSl/GEA-  ii 

^OCfA  provide  an  overview  to  ai 

(  etermine  the  jiower  c.'onsumption  of  T 

J  H.S  in  the  on.  sleep  and  off  modes,  pi 


m  respectively.  The  .standards  do  not 

c  contain  detailed  information  about 

testing  and  .setup  for  the  different  modes 
of  operation.  As  discu.ssed.  GEA  is  also 
developing  a  new  standard,  C:EA-204;i 
that  IS  currently  in  draft  form  hut  will  ’ 
.supersede  GEA  standards  ANSl/GEA- 
3s  ANSI/GEA-2()22  once  it  is 

t\\  ‘fill  not  refer 

to  AN.S1/(.EA-2()13A  and  ANSl/GEA- 

ic  fnlm  ‘7  ilovelop  today’s  proposed  rule; 
m.st(.cid  It  refers  to  the  draft  GEA-204  t 
standard. 

1  procedure.  (7380-08 

s])ef:ifie.s  test  conditions  and  .setiiti 
recpnreinents  that  are  also  referenced  in 
I  le  ENERGY  STAR  specification  and  are 
*l|c  same  as  those  specified  in  the  draft 
CEA  204:3  .standard.  The  (7380-08 
standard  specifies  test  jirocedures  for 
(  otermming  energy  consumption  in  the 
on  and  .sleeji  modes  of  operation,  from 

,1  'vhich  the  ENERGY  STAR  .specification 

was  develoiKKl.  riierefore.  DOE  does  not 

NnPti”r‘’  *  i”  the 

l^ccyimse  the  information  specified 
111  the  GSA  te.st  procedure  is  also 
,(  included  in  the  ENERGY  STAR 
specification. 

,  7-^' P2087  provides  specification  for 

osting  the  S 1  B  at  different  iiqiiit  signal 
levels  and  different  injiiit  terminals 

j  ‘Icpcnding  on  the  tvjie  of  the  STB  The 

standard  provides  te.st  procedures  for  ' 

<  elormming  power  consnnqition  in  the 
on  and  sleep  mode.s.  In  the  on  mode. 

IE(,  (,2087  specifies  te.sts  in  the  iilav 
I’ocord,  and  imilti-fnnction  (with  single 
and  mnltiiile  tuners)  mode.s.  In  sleep  i 

mode.  It  specifies  tests  at  the  active 

iVmp  pa.ssive  mode.s.  I 

DOE  refers  to  lEG  (32087  to  siqiport  i 

some  of  Its  projiosed  re(|uirement.s.  i 

f'PA”vo!,T"‘"'‘^-y  the  draft  I 

(.LA-204.3  standard  to  develop  the  test  t 
procedure  for  STBs  that  is  jiroposed  in  ( 

this  N(3PR.  The  draft  GEA-204-3  '  f 
standard  specifies  the  te.st  comlitions  ci 
and  te.st  setiiji  at  which  power  li 

consumption  of  the  STB  should  he  g 

nioa.snred.The.se  include  the  modes  of  n 

operation  of  the  STB,  te.st  room  and  h 

oqnqmient  requirements,  and  n 

measurement  tests  for  determining  the  P 

power  consuinjition  in  each  mode  of  '  n 
operation.  DOE  also  referred  to  the  n 

ENER(,Y  STAR  sjiecification  to  develop  In 
soine  of  t  he  iirojKised  reiiuirements,  pi 

such  as  the  AEG  metric,  that  are  not  in 

sjiecified  in  the  draft  GEA-2()4:3  .S' 

standard.  In  review  of  GEA-2()4 .'3  DOF  ei: 

onm  that  (.EA  is  a  leading  organization  <l‘ 
lliat  (.onnects  consumer  electronics  rei 

manufacturers,  retailers,  and  other  In 

interested  jiarties  to  develop  industry  In’' 

accepted  electronics  te.st  inocediires.'  — 

1  lie  (.EA  rechnologv  (3c  Standards  ' 

program  is  GEA ’s  standards  making 

^  asii 


accredited  by  ANSI."  GEA- 
|304.3  IS  being  developed  under  the  GEA 

los  H^  VV(D:3S'n3  Energy  (:on.snn^ 

3.  GIv\  rechnologv  K-  Standards  program. 
nOlyrepresentatives  have  oh.served  the 
ilovelopment  of  GEA-2()4;3.  attended 
(  onference  call  meetings  between  STB 
•1  mamifactnrers  and  energy  advocates 
onring  draft  revisions,  and  have  been 
;  mchided  on  all  notes  and 

documentation  from  the  GEA  R04  WGl'l 
.MB  Energy  Gonsumjition  working 
fironp  Today’s  NOPR  has  primarily 
nnm  developed  using  the  draft  version 
n  of  the  (.EA-2()4.3  standard  that  wa.s 
re  is.sned  as  an  email  ballot  to  members  of 
flio  working  groiqi  for  a  vote  on 
November  27.  2012.  However.  DGE  is 
Jirojiosing  .some  modifications,  which 
;  cire^discu.ssed  in  sections  III.D  through 

1  The  draft  version  of  the  GEA-2()4'3 
,t  «l^‘lnnl  WHS  in  a  ;3()  day  voting  period 
5  hat  em  ed  on  December  28.  2012.  Once 
(1  the  inal  (,EA-204:3  standard  is 

pnlih.shed.  it  will  he  available  on  GEA’s 
Uoh  site  at  /i//p.//inni’.f;e.or»/ 
Standards/St andard-Listin^iZisn \  DOE 
requests  comment  on  using  the  draft 
(.EA-2()4;3  standard  as  the  basis  for 
today  s  propo.sed  te.st  procedure  for 
.T I  Bs. 

//.  Dofinitions 

1-  Definition  of  Set-Top  Boxes 

Because  there  are  no  statutory 
dofmitions  for  STBs  under  EPGA 
(uirrently.  DOE  proposes  to  develop  a 
<  el.nition  for  STBs.  Cisco  commented 
hat  defining  STBs  as  traditional  STBs 
would  capture  only  some  of  the  wavs  in 
uliK.h  vidiK)  program  is  delivered  and  a 
broader  definition  that  is  designed  to 
cncomjia.ss  all  means  hv  which  a 
consumer  could  receive  video  signals 
from  multichannel  video  programmino 
chstribiitors  (MVPD)  could  inadvertentlv 
1)1  mg  tablet  computers,  computers, 
gaming  consoles,  and  smartphone.s 
under  this  regulation.  (Cisco  Systems 

hic..  No.  0027  at  p.  11)  DOF 
understands  these  concern.s^md  is 
proposing  a  definition  that  captures 
more  than  just  traditional  STBs,  while 
mitigating  the  i.ssues  as.sociated  with  a 
liroader  definition  of  STBs  The 

!n7n  inc:hided 

m  ()(TR  Part  4:30.2  and  would  define 
I  Bs  as  a  device  combining  hardware 
coniponents  xyith  .sofUvare  programming 
i.M„ned  loi  the  jiriinarv  jiiirjiose  of 
receiving  television  and'  related  .services 
from  terrestrial,  cable,  .satellite 
broadband,  or  local  networks,  providing 

"”AN.SI-A,.cr.Klil,ul  .SI;, lard  D„v,4„i„.rs 
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video  out|)ut  using  at  lea.st  one  direct 
vid(H)  connection." 

DOK  also  jiroposes  to  include  a 
definition  for  direct  video  connection, 
in  10  (;FR  Part  430.2.  as  “any 
connection  type  that  is  one  of  tin; 
following:  High-Dj;finition  Multimedia 
Interface  (HDMI),  (k)inponent  Video.  S- 
Video,  ('.oinposite  Video,  or  any  other 
video  interface  that  may  he  n.sed  to 
output  video  content." 

DOE's  projio.sed  definition  of  STBs  is 
different  from  the  definition  specified  in 
section  4  of  the  draft  CEA-2043 
.standard.  That  .standard  defines  a  STB 
as  “a  device  that  receives  video  content 
which  is  then  delivered  to  a  (lis))lay 
device,  recording  device,  or  client". 

DOE  dill  not  ado|)t  CEA’s  definition  in 
the  NOPR  because  DOE  believes  the 
definition  is  vague  and  can  include  such 
devices  in  the  .scope  of  this  rulemaking 
that  are  not.  in  fact,  STBs.  According  to 
the  definition  specified  in  the  draft 
(T]A-2t)43  standard,  any  tlevice  that  can 
n;ceive  video  content  and  can  deliver  it 
to  display  device,  recording  device,  or 
client  is  a  STB.  Under  this  definition, 
devices  such  as  a  smartj)hone  could 
|)otentially  he  included  under  the  scope. 
DOE  believes  these  devices  should  not 
1)(!  included  because  the  .scoj)e  of  todav’s 
rulemaking  is  to  capture  the  energy  use 
for  those  devices  that  primarily  receive; 
and  output  video  content.  Becau.se  the 
primary  use  of  a  device  such  as  a 
.smartphone  or  gaming  console  is  not  to 
output  video  content,  today’s  te.st 
procedure  would  not  make  adequate 
energy  representations  of  the.se 
])roducts.  DOE  believes  that 
smartphones  do  not  meet  the  definition 
of  a  STB  under  today’s  j^roposed 
definition. 

DOE  does  not  ])ropo.se  to  use  the 
definition  specified  in  the  draft  CEA- 
2043  standard.  Instead,  DOE  developed 
a  definition  for  STBs  that  includes 
specific  detail  about  the  tvpes  of 
networks  the  device  can  ret:eive  video 
content  from  and  the  allowable  output 
connections  for  delivering  the  video 
content.  The  tyj)es  of  networks  from 
which  content  could  he  received — 
terre.strial,  cable,  satellite,  broadband,  or 
local  network.s — are  all  networks  that 
are  commonly  used  for  STBs.  In  fact, 
STBs  are  often  defined  hv  their  base 
type  functionality,  which  generally 
includes  the  network  type  used.  This 
information  was  also  included  in  the 
definition  for  STBs  in  an  older  draft  of 
the  UEA-2043  standard  and  DOE 
propo.ses  to  include  it  to  add  sjjecificitv 
to  the  STB  definition.  Additionally, 
DOE’s  j)roj)osed  definition  refers  to  a 
flevice  that  is  manufactured  when  both 
the  hardware  components  and  the 
software  is  loaded  on  the  device  such 


that  its  ])rimary  purpo.se  is  receiving  and 
outputting  video.  DOE  believes  it  is 
imj)ortant  for  the  definition  of  a  STB  to 
include  both  .software  and  hardware 
because  the  underlying  hardwan;  for  a 
STB  could  look  much  like  a  general 
purj)ose  com])uler,  hut  the  softwan; 
added  to  such  hardware  di.stinguishes 
the  unit  allowing  it  to  function  as  a  STB. 
Further,  the  propos(;d  DOE  definition 
does  not  include  specific:  dccvicccs  to 
which  the  content  is  deliverccd.  while 
the  draft  (]EA-2()43  definition  sj)(;cifies 
that  the  c:ontent  is  deliver(;d  to  a  display 
device,  recording  device,  or  clicent.  In 
lieu  of  sj)ecifying  the  typccs  of  din  ices  to 
which  the  content  may  he  deliver(;d. 
DOE’s  proj)o.sal  sj)(;c:ifies  the  typccs  of 
video  connccctions  that  may  he  used, 
since,  at  a  minimum,  a  STB  must 
deliver  content  to  a  video  device. 
Including  d(;tail  about  the  direc:t  vidcco 
connections  that  are  pc;rmissihle  ensures 
that  devict;s  that  do  not  primarilv 
deliver  content  to  a  vidcco  device  do  not 
meet  the  proi)o.s(;d  definition.  For 
example,  devices  that  receive  and 
transmit  information  solely  through  a 
network  interface  and  do  not  have  a 
video  output  would  not  he;  considered  a 
STB  under  DOE’s  proposed  r(;gulatorv 
definition,  hut  would  he;  consid(;red  a 
STB  if  the  draft  UEA-2()43  standard’s 
definition  were  adopt(;d.  DOE  h(;lieves 
that  today’s  ])ropos(;d  test  proc(;dure 
would  not  make  aj)pro])riate 
representations  of  energy  consumption 
for  devicccs  that  do  not  provide  a  dir(;ct 
video  output,  and  tht;refore.  has 
projjo.sed  this  definition  to  narrow  the 
scope  compared  to  the  CEA-2043 
standard. 

Finally,  to  further  aid  in  d(;fining  the 
scojje  of  covc;rage  of  this  rulemaking, 
DOE  pro])os(;s  to  include  definitions  for 
Component  Video,  Composite  Video. 
HDMI,  and  S-Video  in  the  test 
procedure.  These  terms  are  all  used  in 
the  definition  for  direct  video 
connection,  which  is  used  to  define 
STBs.  DOE  projjo.ses  to  d(;fine  these 
terms  in  .section  430.2  of  suhpart  A  of 
10  CFR  part  430  as  follows: 

CjOinponeni  Vidt^o:  Component  Vid(;o 
is  a  video  display  interface  that  meets 
the  specification  in  CEA-770.3-D. 

(Composite  \0V/eo; Composite  Video  is 
a  video  dis])lay  interface  that  u.ses  a 
Radio  Corj)oration  of  America  (RCA) 
connection  to  transmit  National 
Television  System  Committee  (N'l’SC.) 
analog  video. 

HDMI:  High-Definition  Multimedia 
Interface  or  HDMI  is  an  audio/video 
interface  that  meets  the  s])ecification  in 
HDMI  Sj)ecification  Version  1.0. 

S-Vidco:  S-Video  is  a  video  display 
interface  that  transmits  analog  video 


over  two  channels:  luminance  and 
color. 

For  the  definitions  of  (]om])onent 
Video  and  HDMI,  DOE  i)ropo.ses  to 
incorporate  by  reference  two  industry 
standards  that  are  n.sed  to  define  th(;se 
terms.  Sj)ecifically.  DOli  proposes  to 
define  Component  Vid(;o  as  a 
connection  that  meets  the  ie(]uir(;ments 
found  in  f]EA-770.3-D. For  HDMI, 
DOE  is  proposing  to  define  it  as  a 
connection  that  meets  the  r(;(]uirements 
found  in  the  HDMI  Specification 
Version  1. ().'■*  DOE  believes  the.se 
industry  .standards  ])rovide  the 
ai)])ropriate  information  for  defining  the 
Com])onent  Video  and  HDMI 
connections  and  has  therefore 
incorporated  the.se  standards  by 
reference  in  .section  430.3  of  Suhpart  A 
of  10  CFR  Part  430. 

In  the  2011  propo.sed  determination. 
DOE  ]n'oposed  a  definition  for  STBs  and 
network  (;(juij3ment  as  “a  device  whose 
princ:ipal  function(s)  are  to  rec(;ive 
television  signals  (inf;luding,  hut  not 
limited  to,  over-the-air,  cable 
distribution  system,  anti  satellite 
signals)  ami  ileliver  them  to  anoth(;r 
consumer  device,  or  to  i)a.ss  Internet 
Protocol  traffic  among  various  network 
int(;rface.s.’’  70  FR  at  3491.'5  ()une  1.'), 
2011).  DOE  rec(;ived  several  comments 
about  this  definition  from  stakeholders. 
The  Northwest  En(;rgy  Efficiency 
Alliance  (NEEA)  sugge.st(;d  a  n(;w 
definition  for  STBs  that  accounts  for  the 
fact  that  these  devices  serve  a  broader 
function  than  to  simply  relay  TV 
signals.  (EERI':-201 0-BT-DET-0040. 
NEEA,  No.  0000  at  ji.  2)  AT&T  and  the 
(kilifornia  Inve.stor  Owned  Utilities  (CA 
lOUs)  commented  that  DOE  should 
adopt  the  definition  of  STB  that  has 
he(;n  developed  by  the  ENERGY  STAR 
program  h(;cause  it  is  well  known  hv 
industry.  (EERE-2010-BT-DET-0040. 
AT&T.  No.  0008  at  p.  0)  (EERE-2010- 
BT-DET-0040,  CA  lOUs,  No.  0011  at  p. 
2)  Further,  the  Northea.st  Energy 
Efficiency  Partnerships  (NEEP) 
commented  that  STBs  and  network 
(;quipment  shonld  have  a  single 
definition  hecau.se  thev  ])erform  similar 
functions.  (EERE-201 6-BT-DET-0040, 
NEEP,  No.  0010  at  ]).  2)  In  contrast,  the 
CA  lOUs  commented  that  separated 
definitions  should  he  adopted  for  STBs 
and  network  ecpiipment  to  explic;itlv 
describe  the  products  covered.  (EERE- 
2010-B'r-DET-0040.  CA  lOUs.  No. 
0011  at  p.  2)  NCTA  commented  that 
STBs  and  network  (;quipment  vary  too 

'^{'.KA  .Stiiiuliird.  "Higli  Ocdiiiilion  I'V  Analof^ 
C:()m|)c)iU!iil  VitliH)  Iiilcn  laco."  Ch’A-77().:i-D. 
A))i)r()vi!(l  l'(!l)iiiarv  2008. 

"1  lif^li-Onlinilion  MulliiiKKlia  Intdriaia; 
.Spiuaiicalion."  Infonnalinnal  V(!isioii  1,0. 
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imich  to  tit  undor  one  dofinition  and 
that  luitwork  oquijjinont  should  ho 
droj)j)od  from  Iho  ndomakino  fEKKF- 
2()10-ljT-DI<T-()()4(),  NCTA  No.  0017  at 
p  H  22)  NRDC  ooinmontod  that  tho  part 
ot  fho  dofinition  that  stalos  “tho 
prineijjal  funclionts)  aro  to  rocoivi;  TV 
sipnals”  sliould  ho  oxpandod  hocaii.so 
S  riJs  nu.oivo  moro  typos  of  signals  than 

Monr^' k',  h-in -DE'r-0040, 

NRDC,  No.  0012  at  p.  5)  CEA 

(joininontod  that  DOE  should  adopt  tho 
dofinition  that  will  ho  sjiodfiod  in  the 
now  CEA  standard  and  should  ooinparo 
llio  proposod  S'rn  dofinition  to  tho 

(h(X,)  dofinition  of  “navigation  dovico" 
to  avoid  dofining  tho  .saino  product 
t;atogorv  difforontly.  (EERE-2010-13T- 
DEr-0040,  CEA,  No.  0014  at  p  ;i)  CEA 
also  ooinmontod  that  tho  dofinition  of 
SI  Bs  should  not  includo  a  dovico  with 
gatoway  functionality,  such  as  dovicos 
that  torminato  tho  sorvico  providor  or  IP 
notwork  for  multi])lo  dovicos  in  a  homo. 
Iiocaii.so  such  a  dofinition  would 
(;omhino  vidoo  and  non-vidoo  rolatod 
dovicos  and  would  includo  many 
difforont  produces  such  as  notworking 
switch,  huh,  Wiroloss-Fidolity  (Wi-Fi)  n 
acco.ss  jioint,  Ethornot  oxtond'ing 
dovicos,  and  possibly  tho  ontiixrcatogorv 
of  iKiino  automation,  socuritv  and  smart 
grid  jiroducts.  (EERE-2()1()-'bT-DET- 
0040,  CEA,  No.  0014  at  j).  4)  rdnallv, 

CEA,  Vorizon,  and  tho 
Tolocommunications  Industry 
Association  (TIA)  commontod  that  tho 
lihraso  “to  pass  Intornot  Ihotocol  traffic 
among  various  notwork  intorfacos” 
should  ho  oxcludod  from  tho  proposod 
dofinition  as  thoy  holiovo  tho  scoiio  of  ' 
tho  rulomaking  is  to  only  covor  vidoo 
rolatod  dovicos.  (EERE-201()-BT-DET-  ' 

0040,  Verizon,  No.  0015  at  o  4)  (FFRF-  ' 
2010-BT-DET-0040,  TIA,  No.  0(M0  at  ' 

P-  4)  ( 

DOE  roviowod  tho  coinmonts  it  ^ 

recoivod  on  tho  201 1  jiroposod  J 

dotormination  and  ]Jroliminarilv  * 

coiK.-ludod  that  it  will  not  contiiuio  with  ^ 
tho  dofinition  proposod  for  STBs  and  ' 
notwork  oquipmont  in  tho  201 1  ^ 

))ro|)o.sod  dotormination,  for  tho  9 

following  reasons.  First,  the  intent  of  tho 
propo.soil  dofinition  in  tho  2011 
propo.sod  dotormination  was  that  it  lx-  " 
Ijoad  enough  so  that  it  covered  both  ^ 

S  TBs  and  notwork  oquipmont.  1  fowovor 
as  di.scus.sod  in  .section  lll.B,  todav’s  ’  ^ 

in'ojKi.sod  rule  narrows  tho  scojk)  of  tho  “ 
rulomaking  to  covor  only  Sd’Bs  and  not  " 
notwork  oquipmont.  Second.  DOE 
loliovos  that  tho  dofinition  in  tho  201 1  H' 


pro])o,sod  dotormination  may  ho  too 
l)road  for  tho  purposes  of  tho  STB  tost 
procodun;  rulomaking.  Tho  dofinition  of 
It  piimapal  function”  could  ho 
1  amhiguou.s;  it  is  not  explicit  whether  tho 
principal  function  is  ha.sod  on  how  tho 
(  ovico  is  used  by  tho  consumor  or  how 
the  nianufacturor  intends  tho  dovico  to 
ho  u.sod.  kurthor,  tho  dofinition  in  tho 
.  2011  jmoposod  dotormination  does  not 

explicitly  state  that  vidoo  content 
should  ho  delivered  using  a  direct  vidoo 
connoction.  which  is  included  in  tho 
definition  jirojinsod  in  today’s  NOPR 
As  di,scu.ssod  previously,  s])ocifving  that 
the  dovico  should  deliver  vidoo  content 
using  a  direct  vidoo  connoction  ensures 
liiat  dovicos  that  do  not  u.so  this 
connoction  aro  oxcludod  from  tho 
proposod  dofinition  of  STB.  Thoroforo, 
DtJh  has  proposod  a  now  dofinition 
solely  for  STBs  as  discu.ssod  in  tho 
above  paragrajih. 

p(3E  also  considered  dofining  a  STB 

PMrS iucludod  in  tho 
FNERGY  star  specification.  However, 
the  ENERGY  STAR  dofinition  is  more 
suited  to  difforontiating  inodiict  tviios 
for  the  jnirjiosos  of  officioncy  loviils, 
which  is  not  nocossary  when  it  comes 
fo  defining  .scope  of  coverage  for  DOE’s 
regulatory  jirogram. 

In  conclu.sion,  DOE  jiroposos  to  dofino 
1  Bs  as  ‘  a  dovico  combining  hardware 
‘joinpononts  ^yith  software  jirogra mining 
(losignod  for  tho  iminarv  imrposo  of 
receiving  television  and"  rolatod  services 
from  torrostrial.  cable,  satollito. 
broadband,  or  local  networks,  jn'oviding 
vi(  oo  output  using  at  least  one  direct 
video  connoction.”  DOE  invites 

propo.sod  dofinition  of 
I  Bs.  In  jiarticular,  DOE  roiiuosts 
connnont  about  whether  tho  projiosod 
definition  IS  siiocific  enough  to  exclude  | 
non-SPB  devices  such  as  gaming 
con.soles  and  smartphones,  vet  broad  ' 
enough  to  covor  traditional  STBs  as  well 
us  newer  STBs.  DOE  also  rotiuosts  , 

comment  on  tho  propo.sod  definitions  i 
or  direct  video  connoction,  Gomponent  i 
Vk  (!o,  Gomim.sito  Video.  1  IDMl,  and  S-  ( 
Video. 


charactori.stics  that  affect  onorgv 
consumption,  onorgv  officionev,  water 
f’tt'iciencv:  and 

(1)  With  respect  to  general  .service 
-  "‘'ure.scont  lamps,  general  service 

inumdoscont  lamps,  and  incandescent 
reflector  lamps:  Lamjis  that  have 
e.s.sentially  identical  light  output  and 
uloctrical  characteristic.s— including 
lumens  jier  watt  (Im/W)  and  color 
rendering  index  (GRl). 

(2)  With  resjiect  to  faucets  and 
showorheads:  ffave  the  identical  flow 
control  mechanism  attached  to  or 
installed  within  the  fixture  fittings,  or 
the  identical  water-pas.sage  design 
toaturiys  that  use  the  same  jiath  of  water 
in  tlio  liiohost  flow  ni(>(le  ” 

For  today’s  NOPR,  DOE  reviewed  this 
(  otinition  of  a  basic  model  and  has 
dotermined  that  the  definition  of  basic 
model  codified  in  10  GFR  Part  430.2  is 
ajjplicahle  to  STBs.  For  STBs,  the 
‘uientical  electrical,  physical,  and 
functional  characteristics’  that  identifv 
two  units  as  being  the  same  basic  nuxlel 
would  also  cover  software  download  or 
hardware  integration.  This  is  because 
liardware  conqionents  and  .software 
programming  can  change  the  functional 
or  jihysical  characteristics  of  the  box 
that  affect  energy  consumiition  and/or 
onergy  efficiency.  Thus,  in  order  for 
multiple  STBs  to  he  in  the  .same  basic 
model  they  must  have  e.s.sentially  the 
same  software  downloads  and  hardware 
mtegration.  Additionallv,  for  todav’s 
propo.sed  rule,  DOE  alsii  believes  that 
two  STB  units  are  considered  to  he  the 
same  basic  model  if  thev  have  the  same 
mu  ti-.streaming  and  DVR  functionalitv 
as  de.scrihed  in  .section  111.D.4. 

DOE  invites  comment  on  the 
di.scu.ssion  of  basic  model  as  it  pertains 
to  the  STB  rulemaking. 


W  i-ti  l(!(:lin()|o{.y  iilldw.s  (!l(!(,Iioiii(:  dovicos  to 
us(!  nidio  wavos  lo  oxcliango  data  wirolosslv  ovor 
.1  f.ompulor  notwork  using  tho  Institnto  of  Kloctrical 
liiid  l-.loctronics  i;ngino<,rs  (llJl.li)  802.1 1  standards. 


2.  Basic  Model  of  an  STB 

In  March  201 1 ,  DOE  published  a  final 
lule  for  Gertification,  Gomiiliance,  and 
Fnforcement  for  Gonsumer  Products  and 
Commercial  and  Industrial  E{|uipment’. 
70  k Rat  rZ422  (March  7,  2011).  hi  this 
rule  DOE  codified  a  definition  for  basic 
•uodel  in  10  Gl-’R  l^art  430.2  as  follows: 

Basic  model  means  all  units  of  a 
given  type  of  covered  product  (or  class 
tliereof)  manufactured  by  one 
manufacturer,  having  the  same  primarv 
onergy  source,  and  which  have 
o.ssentially  identical  electrical,  phvsical, 
imd  functional  (or  hydraulic) 


3.  Manufacturer  of  a  Set-Top  Box 

DOE  consitlers  todav’s  jiropo.sed  test 
Jirocedure  ajqjlicahle  to  anv  person  that 
meets  the  definition  of  manufacturer 
under  ElTiA  as  it  relates  to  STBs.  El^GA 
defines  the  term  “manufacture”  as  “to 
manufacture,  jnoduce,  assemhle  or 
import.”  (42  H.S.G.  0291  (10))  The 
Jiropo.sed  definition  of  a  STB  itself  is 
discussed  in  section  III.D.I  of  the  N01fi<. 

4.  Other  Definitions 

For  the  STB  test  jirocedure  NOPR. 
DOE  projjoses  to  define  terms  that  are 
relevant  for  the  test  jirocedure  based  on 
the  definitions  sjiecified  in  .section  4  of 
lh«  draft  GEA-2043  standard.  Ofthe.se 
dofinitions,  DOE  jirojio.ses  clarifving 
mfonnation.  beyond  what  is  jirovided  in 
the  draft  GEA-2043  standard,  for  the 
dofinitions  of  DVR,  displav  device,  and 
home  network  interface  (HNl). 
Additionally,  DOE  is  including  new 
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(lufinitions  for  contont  providor  and 
nndli-sti-oam.  Tin;  proj)osod  dofinitions 
aro  iiu.lud(Ml  in  socfion  2  (Dofinitions)  of 
ho  proposed  Ai)j)oiutix  AA  to  Snl)i)art 
I  of  l(U;FRPart4;tO.  All  proposed 
<h:linitions  are  lislcul  Ixdow,  followcul  hv 
a  'J'«‘a^sion  of  any  difforonoos  from  the 
draft  (-hA-204;f  standard. 

Anto  power  down  (APD);  A  STIf 
feature  that  monitors  parameters 
(J)rrelat(ul  with  n.ser  activity  or  viewing 
fthe  parameters  coll.K.tivelv  indicate 
lhat  no  user  activity  or  viewing  is 

occurring,  the  APD  featnre  enables  the 

M  13  h)  transition  to  sleep  or  off  mode. 

Any  device  (example:  SI  P 
thm-chent  STB.  smart  TV."--  mobile 
phone,  tablet,  or  personal  comimter) 
that  can  receive  content  over  a  home 
network  interfat:e  (HNl). 

(kmtent  provider:  An  entity  that 
provide.s  video  programminj.' content. 

«..rest  factor:  The  ratio  of  the  iieak 
current  to  the  roof-inean-stinare  (rms) 
current.  ' 

I3i{>ital  video  recorder  (I3VR)-  A  STB 
<uHtnre  that  records  TV  signals  on  a  hard 
tlisk  drive  (HDD)  or  other  non-volatile 
storage  device  integrated  into  the  STB 
A  D\  K  often  includes  features  such  as: 

lay  Record.  Pause.  Fast  Forward  (FF) 
und  fast  Rewind  (FR).  .STBs  that 
support  a  service  jirovider  delivery 
network  ba.sed  “DVR"  .service  are  not 
considered  DVR  STBs  for  the  purposes 
of  tins  te.st  procedure.  The  presence  of 
D\  R  functionality  does  not  mean  the 
tlevice  is  defined  to  be  a  .STB  ' 

Display  device:  A  device  (example:  ' 

.  t-ompnter  Monitor,  or  Portable  TV)  ' 
dnit  receives  its  content  directly  from  a  ‘ 

"herface  (example: 
fiDMI.  (.oniponent  Video.  Comjiosite 
\  uieo.  or  S-Video).  not  through  a  home  ^ 
network  interface  (HNI).  and  displays  it  ! 
for  viewing.  '  •  i] 

Hcirmonic:  A  conijionent  of  order  n  of  " 
the  Fonrier  series  ’  ^  that  de.scribes  the  ,i 
periodic  current  or  voltage  (where  n  is  ol 
an  integer  greater  than  1).  Ti 

High  definition  te.st  stream  (HD): 

'  ideo  content  delivered  to  the  STB  bv 
the  content  jirovider  to  jirodnce  a  Z 

nnnimnm  oiitjint  re.solntion  of  12H()  x 
720  jiixels  in  jirogre.ssive  .scan  mode  '» 


at  a  mininunn  frame  rate  of  .'■,9.5)4  frames 
jier  second  (fjis)  (abbreviated  720|)0())  or 

I'm  '‘-snlution  of  15)20  x 

1(  HO  jiixe ks  in  interlaced  .scan  mode  at 
fjis  (abbreviated  lOHOi.'IO). 

i'  network  interface  (HNI)- An 

interface  with  external  devices  over  a 
local  area  network  (example:  IFFF 
H02.11  (VVi-Fi).  Multimedia  over  Coax 
M  ‘J^'iniPNA  Alliance 

A\  )  that  IS  cajiable  ol  tran.smittinu 
video  content.  ” 

n  •‘•nck-downconverter 

(l.NB);  A  combination  oflow-noi.se 
ainjilifier.  block-downconverter  and 
nitermeiliate  freijnencies  (IF)  amjilifior. 

It  take.s  the  received  microwave 
tran.smi.ssion.  amplifies  it.  down- 
oonvertsthe  block  of  freijuencies  to  a 
ower  Iilook  of  IF  where  the  signal  can 
be  ainjibhed  and  fed  to  the  indoor 

'''‘m,  ir  coaxial  cable. 

Mnlti-stream:  A  STB  feature  that  may 
provide  mdejiendent  video  content  to  ‘ 
one  or  more  clients,  one  or  more 
directly  connected  TVs.  or  a  DVR 
Outdoor  unit  (ODD):  .Satellite  shmal 
reception  comiionents  including:  a 
recjeiving  disli,  o,,,;  or  more  LNBs.  and 
imbedded  or  indejiendent  radio 
frcijnency  (RF)  switches,  n.sed  to 
distribute  a  .satellite  service  jirovider 
network  to  consumer  satellite  STBs 
f  oint  of  dejiloymenl  (POD)  modide:  A 

‘-""’Pl'o.s  with  the  ' 

ANSI/.SC  I F  2:.  2.4  i„p,,jace  and  is  ! 

luserted  into  a  digital-cable-readv 
device  to  enable  the  decrvjition  of  I 

services  and  jirovide  other  network 
control  functions.  ; 

l^iwer  mode:  A  condition  or  .state  of  ( 

a  device  that  broadly  characterizes  its  I: 

cajialiilities.  jxnver  consnmjition,  jiower  n 

indicator  coding,  and  resjionsivene.ss  to  a 


mlc.iiii.l  lr!iilui„.s  inio  in()<l(!m  T\'.s  iind  .SIDs 
■‘■Kins  is  .slHlisli,,,)  m.s.sur.M.l  U,,> 

lln  Minnn-  n,„i  „1  il,„  „„„„  ^ 

Mm,e,„„nus  ,a.r.o..ls  ..v.-r  cv,;I„  ol 

lln-  c  airnuil  sif;ii;il.  • 

<1  pi  ri.Kl  .signals  in  lorins  of  an  inlinii,,  snni  ol 
msiii!’"''  "  sai  l,  ns  sinos  anti 

'"  I’nigrossivo  sum  inodo  is  a  niol|io,l  o| 
•lisplnving.  storing,  or  transinitling  inovinu  iin  if.,.s 
•s.H.h  Ilia,  all  lini.  in  oa.:l.  Iranm  aro  1 4  "^^  " 


"Mot.A  IS  a  liailogronp  that  proniolos  a  standard 
usos  caiaxial  oal.los  .0  ..onn.:,:,  oons.nnor 
iM.lronio  prodiK.Is  ami  homo  nolworking  dovioos 
111  umnoi.lion  allows  holh  data  i.oinimmic  alion 

II.  iHd\  I  OHIO  onlorlammoni  nolworking  standard 
. . . . 

-"HPNA  is  an  inoorporalod  non-prolit  indusirv 

i  ohvork  ""  '  "a"  'Involops  homo ' 

"inking  spoiahoalions  lor  distrihiilim. 

'■■’"■'■'■■"•"I'ml  mid  data  ovoroxisling  ooaxial  oahlos 
■■"‘J  '‘■l<;plmiio  wiring  within  homos 

st-mdamsT’^Vai''"  K''""!'  "inl  dox  idops 

'  :  or|..thornot  hasod  local  aroa  notwoiks. 

Iloniol  lug  IS  an  mdn.strv  .dlianco  lhat  nrovidos 
spiii.ihcalions  that  support  nolworking  ovor  oxislim- 
liDino  olocirical  wiring.  HonioPhig  AV  is  a 
spiimhiailion  that  pnwidos  snilicioni  handwidlh  lor 

. . .  '  ''  "  «"<l 

-'■'.Socioly  ol  Cahio  Tolocoininmiicalions 
mginoors  l•.ngmooring  Coinmilloo.  Digital  Video 
.Suhcoinmittoo.  •■|I().ST-P()|I  h,lorlaco”siandaid '• 
Ainorican  National  .Standard. 


IhincijiHl  .STB  function:  Functions 
m  nece.ssc'iry  for  .sidecfing.  receiving, 

X  decoding,  decomjiressing,  or  delivering 
video  content  to  ;i  disjihiv  device,  DVR 
ui-  client.  Monitoring  for  n.ser  or  network 

STB:  II  .STB  tluit  receives  aiul 

decodes  video  content  as  delivered  from 
a  sDi-vice  Jirovider  .satellite  network. 

Service  jirovider:  A  business  entity 
Unit  jirovides  video  content,  a  didivtirv 
network,  and  a.s.sociated  installation  and 
sujijiort  services  to  snlxscribers  with 
U'  Him  It  has  ;m  ongoing  contractual 
relationshiji. 

Smart  Card:  A  jihig-in  card  that 
comjilies  with  ISG^-Vij^c;  7H1H-I2  2'i 
and  is  inserted  into  a  .satellite  STB  to 
enable  the  decrvjition  of  services  and 
pi  ovule  other  network  control 
functions. 

,  Staiulard  definition  te.st  stream  (SD): 

\  ideo  content  delivered  to  the  STB  by 
tlie  content  jirovider  to  jirodiice  an  ‘ 
outjint  re.solntion  of  040  x  480  jii.xels  in 
interlaced  .scan  mode  at  mininuim  frame 
late  of  29.5)7  fjis  (abbreviated  4H()i;i()) 

1  hm-client  .STB:  A  .STB  that  can 

rcctiive  content  over  an  HNl  from 
another  STB,  but  is  unable  to  interface 
diretdly  to  the  service  jirovider  network. 
DGF  jirojio.ses  to  int;orjiorate  by 
.  I'cferenct)  the  industry  standards  that  are 
used  m  the  definitions  of  POD  and 

'T?  ‘fo'r  ■  ^  Ki  c:  ANSI/ 

iQf  ‘  of  POD  and 

KSO/IW.  7810  12  for  the  definition  of 

Smait  (.ard.  T  hese  industry  standards 

T.'u  A  1*“'  Jinivided  in  the 

draft  (.EA-2()4:i  standard,  and  DC3E 
lelun'es  the  standards  jirovide 
nt.f  (i.ssaiy  information  to  define  the  POD 
and  Simirt  Card  plng-in  cards 
The  definition  of  DVR  in  the  draft 
CEA-2()43  standard  is.  "a  STB  feature 
lat  iccords  TV  signals  on  a  hard  disk 
diive  (HDD)  or  other  non-volatile 
•storage  devif:e.  A  DVR  often  inclndes 
foatums  such  as:  Play,  Record.  Pause 

n-pl  c!’p» ’ 

(J'K).  S 1  Bs  that  snjiport  a  service 

Jirovider  delivery  lu'twork  litised  “DVR” 

•service  are  not  considered  DVR  .STBs  for 

the  jinrjioses  of  this  test  jirocedure  The 

Jinisence  of  DVR  functionality  does  not' 

mean  the  devic:e  is  defined  to  be  a  S'l’B  ” 

he  delinition  of  DVR  in  the  draft  CEA- 

204.1  standard  does  not  exjilicitly  state 

h‘‘ info 
the  S  I  B.  while  DOE’s  jirojiosed 

definition  adds  the  .sjiecification  that  the 
HDD  or  other  non-volatile  storage 

liilormiliimal  Oigimiziiliim  l„r  .Slmulnnlizi.iion 
-  'll.  iMmUmm.l  .Stan, lard.  •Id.mlilu.aticm  cards- 
Inli.gialod  circml  card.s— Part  12.-  Canks  with 
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(Icyico  .shall  be*  iiitogratod  into  the  STB 
IJOh  ha.s  incl.idod  this  information  to  ' 

‘;xph(:,tly.stato  that  this  pro, ,o.sod  rnlo 

UnDas  SlBs  with  DVR  cajiahilitv.  This 
Hxiniroinont  is  .similar  to  tho  KNERCJY 
SlAR  sjiocification  and  has  boon 
mdndcd  in  today’s  |)roj)o.s(;d  DV,^ 

<  ehnition  hocan.so  oxtornal  storage 
(loyicos  are  usual ly  ojitional,  and 
existing  tost  jjrocodnros  do  not  address 
limv  to  test  STBs  with  the  external  HDD 
citlaelied. 

In  today’s  NdPR.  DOR  pro,,„.sing 
only  to  test  STBs  with  integratonl  storaue 
.IS  a  DVR.  Por  STBs  that  sii,j,jort  DVR 
on  y  through  an  external  storage  device. 
IXlh  IS  ,jro, losing  to  test  the.se  basic 
models  as  a  STB  without  DVR  There 
me  currently  a  wide  selection  of 
extermil  storage  devices  that  can  he 
jiaired  with  a  STB  to  sipijiort  DVR 
hmctionality.  and  DOE  believes  the 
(.hmee  of  external  storage  device  jiaired 
uith  the  unit  could  imjiact  the  energv 
(xmsumjition  of  the  STB  itself.  While 
H  E  s  iireferred  a,i,iroat:h  is  to  test  the 
.SIB  without  DVR  cajiahilities  if  thev 
use  an  external  .storage  device,  DOE  did 
f.onsider  an  alternative  that  would 
oapture  this  ii.se.  Eor  te.sting  ,,ur,)oses. 

IX)L  could  s,)ecify  the  external  .storage 
(  ovice  .such  as  the  storage  device  that  is 
•s hipiied  with  the  STB  or  .s,,ecifving  a 
.standard  storage  device  that  is  for 
(isting  all  a,i,ilical)le  STBs  across  the 
iKiard.  DOE  re(|ue.st.s  comment  on  the 
pro])o.sed  ajijiroach  of  not  te.sting  STBs  i 
wit  h  external  .storage  as  a  DVR.  If  DOE  I 
does  consider  te.sting  the  STB  with  an 
uxteiiial  storage  device  as  a  DVR  in  f 

rosponse  to  comments.  DOE  sjiecificallv  i 

i(!(|ue.st.s  comments  on  the  proper 
oxterna  .storage  flevice  to  iKse. 

r.ift  CEA-2()43  .standard  is,  "a  displav  ti 

(lovice  (exam,ile;  TV.  Computer  '  , 

Monitor,  or  Portable  TV)  receives  its  p 
(.oiitent  directly  from  a  STB  throm-h  a 
y^ideo  interface  (example:  UDMI  ^ 

c„,„p„siie  or  ft 

.S-yi<i,!.)l,  ,|,K|  „oi  throuBli  a  lionici  i, 

network  interface  (HNI).”  DOE’s 
pro, lo.sed  definition  of  a  di.s,jlav  device  !Ji 
a  (Is  clarification  that  the  content  that  is  p 

it(.iface  IS  di.s,daved  for  viewing  DOE 
,jro,K)se.s  to  include  this  clarification  to 
c  (;  nnt.on  of  dis,ilay  device,  because 
ho  (lefinition  .s,)ecified  in  the  draft  si*. 

0EA-2()43  standard  ex,)lain.s  the  de 

<;"»:t>onaliWofadi.s,,laydevicehut  foi 

(loos^not  ex,dicitly  define  the  device  th, 

The  definition  of  HNI  in  the  draft  m 

C.E^A-2()43  standard  is.  “the  interface  am 

w  ith  exhn  nal  devices  over  a  local  area  are 

network  (exam,)le:  IEEE  802.11  (Wi-Fi)  ore 

MoCA,  IIPNA,  IEEE  8(,2.3.  or  HomePlug  !vo 


k  AV).’’  DOE  ,)ro,)o.ses  to  include 

(daring  information  in  the  definition 
ot  HN  to  ex,)Iain  that  the  interface  is 

is  linr  video  content. 

^  n  rr  a'''/’*'  ^i^^finitioii  in  the 

draft  CEA-2()4.I  standard,  which 

.s,)ocifies  that  HNI  is  the  interface  with 
(-‘xteriial  (levices  over  a  local  area 
network,  i.s  vague  and  could  ,)otentiallv 
•ndin  e  other  interfaces  that  inav  not  he 
(.a,)al)le  of  tran.smitting  video  content. 

J  <nul  therefore,  not  a,),)licahle  for 

oonnecting  with  a  STB.  Therefore,  DOE 
IS  pro,)o.sing  to  clarifv  that  the  HNI 
«  (.(mnection  should  be  such  that  i.s 

1  inailv,  DOE  ,n-o,)o.se.s  to  include  a 
d{dinition  for  content  provider  and 

dr-I  I  rrT'!!'  included  in  the 

draft  (.EA-204.1  standard.  DOE  i.s 

,no,K).sing  a  definition  for  content 
in-ovider  because  the  term  is  used  in 
today  s  ,)ro,)o.sed  test  ,nocedure  to 
(!x,ilam  the  ty,K!  of  content  that  should 
, '  ■'^.'J’nnmed  to  a  connected  disiilav 

device  or  client.  DOE’S  ,m)po.sed  ‘ 

(  ofinition  for  multi-stream  was  ado,ited 
Irom  an  older  version  of  the  draft  CEA 
.standard,  which  included  this 
(  (ifimtion.  While  CEA  has  removed  the 
definition  for  miilti-.stream  from  the 
most  recent  version  of  the  draft,  DOE 
pro,)o.ses  to  include  it  in  this  NOPR  " 
because  DOE  ii.ses  the  definition  to 
<l..,sml,,,,STI!sll,„i  hnvomulli-sir, 

(..i|).il)llity  iind  iil.so  proposas  a  tmilti- 
Stream  test  to  determine  the  , lower 
consumjitioii  of  such  STBs  (.section 
III. C. .5.1)). 

In  addition  to  the  definitions  ado,)ted 
fiom  the  draft  CEA-2()4.3  standard,  DOE 
include  the  terms  ANSI 
Ih(.  f.SO,  and  SCTE  in  the  definition 
.MHdion  of  the  ,)ro,)o.sed  Ap,)endix  AA  to 
Sul),)art  B  of  10  CFR  Part  430.  These 
terms  are  u.sed  in  the  definitions  of  POD 
aiK  Smart  Card  and  therefore.  DOE  has 

IJOE  invites  intere.sted  ,)artie.s  to  ‘ 

for  H?%Tn  !  definitions  i 

lor  ttic  S I  B  test  procedure  NOPR  and  i 

in  liarticnlar,  the  clarifying  information  i 

nK.liided  for  the  definitions  of  DVR  i 

|.S|day,ft.vftaftimi.an,lth„,l„li„iM„,,,,  < 

im.  uded  for  content  ,)rovider  and  ( 

multi-stream.  * 


.5.  Definitions  of  Power  Modes 
While  ,)ower  mode  is  defined  in 

section  III.D.4  above.  DOE  ,)ro,)o.se.s  to 

define  the  different  modes  of  o,)eration 
for  the  S I B  in  further  detail  similar  to 

'I’he  draft  CEA- 
Z04  i  .standard  de.scrihe.s  the  on.  sleep 
and  off  modes  of  STB  o,)eration.  which 
aie  defined  and  discussed  below.  The 
pro,)osed  power  mode  definitions 
would  be  included  in  .section  2.23 


(Definition  of  Power  Modes)  of  the 

5'n  rrp  p  Snhpart  B  of 

t  CTR  Part  430.  DOE  invites  intere.sted 
fxmiment  on  the  ,)ro,)o.sed 
of  operation 

li  On  nwdn:  The  STB  is  connected  to  a 
mams  power  source.  At  least  one 
y  ,)rinci,)al  STB  function  is  activated  and 
be  all  I)rmci,,al  STB  functions  are 

provisioned  for  use.  The  ,)ower 
con.suni,)tion  in  on  mode  mav  varv 

"mp-"  ••nd  configuration. 

doe  s  view  IS  that  a  STB  has  “all 

!Isp”  •T'lr''™  provisioned  for 

n.se  if  a  1  ,)rinci,)al  STB  functions  are 
l)re,)ared  or  e(,uip,)ed  for  use  by  the 

cihgms  u  ith  the  consumer’s  ex,)ectation 

ofwhalnSTBshouftidowhon  Iti, 

turned  on,  or  when  it  i.s  “in-ii.se”.  The 
,)ropo.sed  definition  also  aligns  with  the 
definition  in  the  ENERGY  STAR 
.s,iecification  for  on  mode  operation. 

S/eep  mof/e;  A  range  of  reduced 
,K)wer  states  where  tlie  S'l’B  i.s 
I  connected  to  a  mains  ,)ower  .source  and 
IS  not  ,)roviding  anv  ,)rinci,)al  STB 

01  olf  ,l„„  ft, 

MBHiil.  (ir  exlonial  siB,ial.  Tim  p„wi!r 

onns„,m,,l  in  Ihis  „u„i„  n.„y  vary  l,aso,l 

on  .Spm  ifi,.-  Iiso  or  oonli(.ft,aii„„  II  any 

pnimipal  ,STII  . . .  is  aoliyaftal  ' 

[>  while  o,)erating  in  this  mode,  the  S'l’B 
1.S  a.ssumed  to  transition  to  on  mode 
Momtoring  for  u.ser  or  network  requests 
Ks  not  considered  a  ,)rinci,jal  STB 
function.  The  .STB  .shall  he  able  to 
Iran.sition  from  this  mode  to  on  mode 
within  30  seconds,  to  he  considered  in 
slee,)  mode. 

The  ,)ro,)o.sed  definition  for  sleeo 
mode  IS  similar  to  the  definition  for 
sleep  mode  in  the  draft  CEA-2043 
standard  with  one  kev  addition  The 
pro,)o.sal  that  the  STB  should  transition 
to  (in  iiKHle  within  30  seconds  has  been 
included  to  ensure  that  a  valid  sleeo 
mode  me  udes  the  ability  to  resume  full 
uiKdionality  in  a  timely  manner.  DOE 
receiveil  a  comment  from  AT&T  in 
res,)on.se  to  the  2011  RFI  that  referenced 
consumer  studies  to  indicate  strono 
consumer  resistance  to  any  recover^v 
time  from  “minimum  power”  mode 
longer  than  1  minute.  (AT&T.  No.  0032 
at  10)  AT&T  further  indicated  that 
tins  was  true  even  when  the  consumer 
was  ,)roni,)ted  that  longer  recoverv 
tunes  would  have  environmental  and 
energy  .saving  benefits.  (AT&T,  No.  0032 
at  10)  Additionally.  C;a  IOUs 
induyited  that  long  wake  times  are  a 
significant  harrier  to  consumer 

mSa  P-  B) 

NCI  A  akso  commented  that  a  STB  could 

,  ^  minutes  if 

the  STB  were  to  shut  off  ,)ower 
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completely,  which  would  negatively 
impact  the  u.ser’s  experience.  (NdTA. 

No.  00.34  at  p.l4) 

llecau.se  the  overall  eiuirgy 
consumption  oi  a  S'l'll  is  de|)eiulent  on 
consumer  a(lo])tion  ol  sleep  modes  that 
can  resume  lunctionality  (pdckly,  DOR 
proj)o.ses  to  set  a  maximum  allowable 
transition  time  ol  30  seconds  irom  shu!]) 
mode  to  on  mode,  which  is  hall  the 
acceptable  duration  referenced  in 
AT&'r's  studies.  If  the  STB  cannot 
transition  from  sleep  mode  to  on  mode 
in  30  S(;conds  or  le.ss.  it  is  not 
considered  to  have  sle(!p  mode 
capability  and  shall  not  he  tested  for  the 
energy  consumption  in  sleep  mode, 
which  is  (li.scussed  in  .section  111.(1.0. 
'rhat  is.  if  the  S3’B  does  not  transition 
from  sleep  mode  to  on  mode  within  30 
.seconds,  the  value  of  the  j)ower 
consumj)tion  in  sleep  mode  for  the  AE(" 
metric  (discussed  in  detail  in  .section 
111.1  of  the  NOPR)  woidd  he  .set  ecpial  to 
the  power  consumption  in  on  (watch 
TV)  mode  for  such  STBs,  it  is  DOE’s 
view  that  market  forces  will  drive;  .STBs 
to  utilize  a  shorter  transition  period; 
however.  DOE  adds  this  limit  as  an 
upper  hound  to  facilitate  consumer 
adoption  of  sleep  mode.  If  a  STB  takes 
v(;ry  long  to  resume  functionality  from 
sleej)  mode,  it  is  DOE’s  a.ssumption  that 
consum(;r.s  are  less  likely  to  ])lace  the 
.STB  in  sleep  mode.  The  30  .second 
u])p(;r  limit  may  mitigate  some  ofthe.se 
consumer  conc(;rn.s  of  n;.suming 
functionality  (|nicklv  from  sleep  mode. 
DOE  also  considered  other  allowable 
transition  times  less  than  30  seconds  or 
more  than  30  seconds.  i  h)wever.  its 
view  is  that  a  transition  time  shorter 
than  30  seconds  may  he  too  restrictive 
for  c(;rtain  .STB  designs.  Omver.selv, 

DOE  believes  a  transition  time  greater 
than  30  seconds  may  discourage 
consumers  from  using  sleep  mode  and 
would  affect  DOE's  estimated  usage 
j)rofile  for  the  calculation  of  AE(]  as 
discussed  in  section  111.1. 

DOE  recognizes  that  imposing  the  30 
second  reciuirement  would  not  measure 
any  sleej)  ])ower  .saving  technicjnes  that 
may  take  longer  than  30  .seconds  to 
r(;.sume  functionality  and  mav 
suh.secjuently  di.scourage  ])ower  saving 
technicjiies  in  that  area.  On  the  other 
hand,  excluding  this  requirement  would 
essentially  treat  all  low  |)ower  sleej) 
modes  the  same  for  the  j)urj)o.s(;.s  of 
j)ower  measurement,  reganlle.ss  of 
whether  or  not  the  .STB  resumed 
functionality  (juicklv.  .STBs  that  resume 
functionality  more  (juickly  could  have 
higher  consumer  a(loj)tion  and  thus, 
more  overall  energy  savings,  which 
would  not  he  caj)tured  if  there  were  no 
n;(inirement  for  resuming  functionality. 
This  is  because,  as  indicated  hv  AT&T's 


consumer  studies  and  other  j)uhlic 
commenters,  consumers  an;  le.ss  likely 
to  use  the  various  .sle(;j)  modes  if  it  takes 
too  long  to  resume  functionality,,  which 
would  result  in  more  .STBs  staying  in  on 
mode  all  day.  Therefore,  DOE  is 
j)roj)osing  the  reejuirement  that  the  .STB 
shall  transition  to  on  mode  within  30 
seconds  and  r(;(juest.s  ,stak(;holder.s  to 
comment  on  the  j)roj)osed  reejuirement. 

DOE  invites  intere.sted  j)arties  to 
comment,  and  j)rovide  data  if  available, 
on  the  j)roj)o.sed  r(;(iuirement  of 
transitioning  from  sleej)  mode  to  on 
mode  within  30  .seconds  or  whether  a 
different  maximum  allowable  transition 
time  shoidd  he  considered. 

Off  mode:  The  STB  is  connected  to  a 
mains  j)ower  source,  has  been  de¬ 
activated,  and  is  not  j)roviding  any 
function.  The  .STB  requires  a  user  action 
to  transition  from  this  mode  to  on  or 
sleej)  mode. 

The  j)roj)osed  definition  for  off  mode 
is  exactlv  as  .sj)ecified  in  tin;  draft  CEA- 
2043  .standard.  A  .STB  that  is  de¬ 
activated  does  not  j)rovide  any 
functions  and  a  user  action  is  reejuired 
for  the  .STB  to  j)rovide  any  function.  A 
user  action  means  an  action  that  would 
reqidre  the  consumer  to  interact  with 
the  .STB  using  either  a  single  or  a  .s(;ries 
of  keystrokes  or  button  j)res.se.s,  either 
on  a  nanote  control  or  on  the  .STB  unit. 
DOE  understands  that  this  is  the 
generally  accej)t(;(l  definition  by 
industry  for  off  mode. 

H.  Test  (Jonditions 

I.  .Set-Toj)  Box  Settings 

DOE  received  comments  r(;garding  the 
configuration  in  which  the  .STB  should 
he  .s(;tuj)  for  testing.  NCTA  .stated  that 
STBs  shoidd  he  tested  in  “as-.shij)j)ed’' 
condition  and  as  normally  installed  for 
an  end-user.  (N(TA,  No.  0034  at  j).  10) 
AT&T  and  ("EA  commented  that  in 
order  to  r(;(luce  the  risk  of  stifling 
innovation,  the  .STB  test  j)rocedure 
rulemaking  should  r(;quire  that  newly 
introduced  features  he  turned  off  to  the 
extent  j)ossil)le.  C^EA  commented 
similarly  hut  further  stated  that  turning 
off  newly  introduced  featur(;s  iluring 
testing  could  reduce  the  accuracy  and 
utilitv  of  the  test  j)roce(lure.  (AT&T,  No. 
0032'at  j).  22)  (CEA,  No.  0031  at  j).  .5) 

DOE  j)roj)ose.s  the  following 
reijuirements  for  .setting  uj)  the  STB  for 
testing.  There  are  different  reijuirements 
dej)ending  on  wh(;ther  the  .STB  can  he 
installed  by  the  consumer  using  the  u.ser 
manual  .shij)j)e(l  with  the  unit  or 
whether  a  technician  is  reijuired  to 
install  the  STB  j)er  the  manufacturer’s 
instructions.  The.se  j)roj)osed 
requirements  are  included  in  .section  3.1 
(.Set-toj)  Box  .Settings)  of  the  j)roj)o.sed 


Aj)j)endix  AA  to  .Suhj)art  B  of  10  (;FR 
Part  430. 

For  all  .STBs  that  reijuire  .suh.scrij)tion 
to  a  service,  the  .sinq)lest  available  video 
.sul),scrij)tion  that  .suj)j)ort.s  all 
functionalitv  j)roj)o,sed  in  today’s  test 
j)rocedure  sliall  he  selected  for  ojierating 
the  .STB.  That  is,  .sul).scrij)tions  with  TV 
.services  only  shall  he  selected  and 
j)ackages  with  non-video  caj)ahility, 
such  as  telej)honv.  shall  not  he  selected. 

If  the  STB  can  hi;  installed  by  the 
consumer  j)er  the  manufacturer’s 
instructions  without  the  service  of  a 
tei'.lmician,  then  it  shall  he  installed  and 
.setuj)  according  to  the  u.ser  manual 
.shij)j)eil  with  the  unit.  Only  those 
instructions  in  the  user  manual  should 
he  u.seil  for  setting  uj)  the  .STB  and  setuj) 
should  he  considered  conq)lete  once 
thev  are  followed. 

if  the  .STB  must  he  installed  by  a 
technician  j)er  the  manidacturer’s 
instructions,  then  the  unit  shall  he  .setiq; 
as  installed  l)y  the  technician  for  te.sting. 
All  stej).s  that  a  technician  would  follow 
when  installing  a  .STB  for  use  in  a 
consumer  residence  should  he  followed. 
DOE  recognizes  that  for  testing  a  .STB  in 
the  setuj)  in  which  it  is  installed  in  a 
consumer's  home,  a  third-j)arty  test  lab 
would  require  this  setuj)  information. 
Therefore,  information  about  each  of  the 
.sti;j)s  that  were  j)eriormeil  to  setuj)  the 
.STB  by  a  technician  shall  he  recorded 
and  maintained  by  the  manufacturer 
j)ur.suant  to  10  CFR  Part  429.71  as  j)art 
of  the  test  data  underlying  the  ratings. 

The  goal  of  DOI'I’s  j)roj)osed 
requirements  for  the  .STB  .settings  is  to 
ensure  that  the  STB  is  tested  under  the 
.same  settings  as  it  would  he  when 
installed  in  a  consumer’s  home.  This 
j)roj)osal  is  similar  to  an  older  draft 
version  of  the  CEA-2043  .standard, 
which  required  STBs  to  he  te.steil  in  the 
configuration  in  which  it  is  .suj)j)lied  to 
consumers.  DOE  j)ri)j)osi;.s  to  use  the 
.simj)le.st  available  video  .suh.scrij)tion 
that  siq)j)i)rt.s  all  functionality  j)ri)j)osi;d 
in  toilav’s  te.st  j)ri)cedure  for  te.sting 
because,  at  a  minimum,  all  .STBs  will 
j)roviile  the.se  services.  Testing  all  .STBs 
with  the  simplest  .suhscrij)tii)n  ensures 
consistency  across  testing  of  the 
different  STB  models.  Further,  DOE 
believes  that  setting  uj)  the  STB  in  the 
same  configuration  that  the  consumer 
would  use  the  .STB,  ensures  that  the  te.st 
is  rejiresentative. 

DOE  requests  comment  on  the 
j)roj)osed  requirements  for  setting  uj) 
the  .STB  as  installed  in  a  consumer’s 
home  for  te.sting. 

In  regards  to  comments  made  by 
AT&T  and  OEA  about  newly  introduced 
features  on  .STBs,  DOE  disagrees  with 
commenters  and  is  not  j)roj)o.sing  to 
turn  off  or  ili.sable  anv  such  features. 


|„n.,„rv  .3.  20,3/P.„n„..„  k.„„. 


pOE  boliovcs  fh;it  turning  ofi  iunvlv 
intrndncod  foaUirus  tliat  an;  onablud  as 
l);irt  of  tin;  typical  sut-up  process  would 
not  l)(;  r(;pn;s(;ntativ(;  of  the  energy  use 
lu;  consumer  would  see  ouce  installed. 
Instead,  it  is  inon;  representative  of  the 
(•onsinm-r’s  use  to  k(;(;p  these;  f,;atures  in 
tin;  setting  in  which  th(;v  are  when  first 
installed  in  a  consumer’s  home  per  the 
inanulactun;r’s  instructions.  DOE 
oxjmcts  that  most  consnim.'rs  tyjiically 
do  not  change  the  s(;ttings  of  the  STB 
mter  it  is  installed.  That  is,  D(3E 
believes  the  configuration  in  which  the; 
STB  IS  installed  hy  a  technician  is  the 
configuration  in  which  the  STB  is 
operated  most  connnonlv  and,  therefore 
keeping  non-tested  features  in  these 
initial  .settings  would  capture  the  most 
oonsmnption  of 
lie  SIB.  T his  jirojiosed  requirement  is 
con.sistent  with  requirement  sjiecified  in 
.section  8.1.9  of  the  draft  CEA-2()4;i 
.standard,  which  ojitionally  siiecifies 
that  non-tested  product  features  may  he 
left  m  the  default  comlition. 


2.  Test  Room 

IX)E  iiropo.ses  to  siiecify  amhient 
conditions  for  testing  S’f’fi.s  that  are 
.similar  to  the  re(]uirement.s  specified  in 
.section  7..'1  of  the  draft  CEA-2()4.'l 
standard.  DOE  recognizes  that  the 
liower  consumption  of  the  STB  could 
vary  with  the  amhient  conditions  of  the 
room  in  which  the  STB  is  te.sted. 

1  herefore,  the  amhient  conditions  shall 
he  controlled  to  ensure  that  the  jmwer 
measurements  are  repeatable  and 
reprochicihle.  The  test  conditions 
specified  in  the  draft  (iEA— 2043 
.standard,  projiosed  in  this  NOl^R 
ensure  that  the  te.st  results  are 
repeatable,  reliable,  and  consi.stent 
without  significant  test  burden.  These 
conditions  are  discns.sed  in  further 

ci  ^re  included  in  section 

-1.2  (lest  Room)  of  the  jiroposed 
Appendix  AA  to  Suhpart  B  of  10  CFR 
Bart  430. 

doe  projio.ses  that  testing  shall  he 
i:arried  out  in  a  te.st  room  where  the 
ambient  temjmrature  is  maintained  at  23 
degrees  Oelsius  (°C)  ±  5  °c.  DOE’s 
lielieves  that  23  “C  represents  the 

‘‘  tyjiical  room  in  which 
a  SIB  may  he  u.sed;  it  is  DOE’s 
imder.standing  that  this  is  the 
temperature  range  in  whicli  most 
household  appliances  are  typically 
te.sted.  Further,  a  tolerance  of  .'5  °o'f(,r 
tlie  amhient  temperature  is  achievable 
hecau.se  tem{)erature  measurement 
instruments  generally  jirovide  for  a 
greater  accuracy  than  5  %]  and  DOE 
expects  it  would  not  he  hurdensome  for 
test  labs  to  climate  control  the  te.st  room 
to  meet  tliese  requirements.  Finally,  tin; 
temperature  requirement  of  23  "C  ±  .>5  °C 


is  the  same  as  that  specified  in  the 
ENERCiY  STAR  specification,  which 
re(|uire.s  that  the  amhient  temjjerature 
sliould  nanain  between  18  and  28  “C, 
inclu.sive,  tlironghont  testing. 

IX)E  further  propo.ses  that  the  te.st 
1  room  shall  he  such  that  the  air 

movement  surrounding  the  STB  shall  h(> 
less  tlian  or  eipial  to  0..I  meters  per 
scKiond  (m/s).  as  re(|uir(;d  in  the  draft 
C.EA-2043  standard.  However  DOF 
understands  that  it  may  he  difficulUo 
maintain  tlie  niijuired  amhient 
temperature  range  at  such  a  low  air 
-speed.  This  is  hecau.se  the  heat 
generated  from  the  STB  may  heat  up  the 
surrounding  air.  and  at  such  a  low  air 
sjieed,  the  amhient  temperature  may 
exceed  the  reipiired  range.  Since  it  is 

cin  Bf>wer  consumption  of  a 

S  B  does  not  change  significantly  at 
moderately  higher  air  sjieeds,  the 
reiluirement  specified  in  the  draft  CEA- 
2043  standard  may  he  stringent  in 
f.onjnnction  witli  the  temperature 
requirements.  DOE  therefore  requests 
comments  and  data,  if  available,  on  the 
Jiroposed  ()..‘j  m/s  air  movement 
requirement  and  whether  this  value 
-should  he  relaxed  to  a  higher  value  or 
removed  altogether. 

hinally,  DOE  jirojio.sii.s  that  the  STB 
sliall  he  te.sted  on  a  thermallv  non- 
condnetive  surface,  which  is  a 
reijiiirement  .sjiecified  in  the  draft  OEA- 
2043  standard,  'f’his  reijiiirement 
ensiires  that  the  internal  temjieratnre  of 
tlie  S 1  B  IS  maintained  at  a  level 
consistent  with  a  tyjiical  consumer  i 

-setiiji,  which  usuaily  do(;,s  not  have  a  1 
liiermally  conductive  surface.  DOE  i 

requests  comment  on  the  jirojiosed  te.st  i 
room  conditions  for  testing  STBs,  i 

including  the  air  temperature,  air  sjieed,  r 
and  thermally  non-conductive  te.st  i 

surface  requirements. 


1.49  times  its  rins  value;  that  is,  the 
value  of  the  crest  factor  shall  he  between 
l-'M  and  1.49.  DOE’s  nnder.standing  is 
mat  the  jirojiosed  reijiiirements  for 
mjiut  jiowerare  typical  for  testing 
consnmer  electronics  and  notes  that  this 
aligns  witli  tlie  nujuiremenfs  sjuicified 

nil. , piNKRCY  , STAR  for 

cjna  ifying  S  TBs  m  the  North  American 
market.  DOE  invites  interested  jiarties  to 
comment  on  the  jirojiosed  injiut  jiower 
reijuirements. 

2.  Measurement  Accuracy 


F.  Test  Setup 
1.  Test  Voltage 

DOE  jirojioses  that  the  injiut  jiower 
recjuireinents  for  testing  STBs  shall  he  as 
-sjmcihed  m  section  7.4  of  the  draft 
(-EA-2043  .standard  and  are  included  in 
suction  4.1  (Te.st  Voltage)  of  tlu; 

Jirojiosed  Ajipendix  AA  to  Sulijiart  B  of 
10  (.kR  Bart  430.  These  requirements 
state  that  an  alternating  current  (A(') 
pouair  sonn.i;  . shall  he  u.s(;d  to  jiower  the 
SIB  with  an  ininit  voltage  of  IT'S  volts 
1  '  -  1  Jiurcent.  kurther,  the  frequenev 
of  tfie  Jiower  .source  shall  he  00  hertz" 
(Hz)  ±  1  jiercent.  I  he  total  harmonic 
di.stortion  of  the  supjily  voltage  when 
.snjiplymg  Jiower  to  the  STB  in  the 
sjiecified  mode  shall  not  exceed  2 
jieicent,  nji  to  and  including  tlu;  13th 
harmonic.  Finally,  the  jieak  value  of  the 
te.st  voltage  shall  he  h(;tween  1.34  and 


doe  jirojio.ses  to  .sju;cifv  the  accuracy 
u;  ot  Jiower  mea.surenu;nt.s  similar  to  tho.se 
reijuired  in  section  7.2  of  the  draft  CEA- 
2043  .standard.  The.se  reejuirements  are 
included  in  .section  4.2  (Measurement 
A(;curacy)  of  the  jirojiosed  Ajijiendix 
AA  to  Suhjiart  B  of  10  GFR  I’art  430 
The  draft  CEA-2043  .standard  sjnuiifies 
that  power  measurements  of  0  5  watt 
(W)  or  greater  shall  he  made  such  that 
the  uncertainty  of  the  measurement  is 
less  than  or  ecjnal  to  2  percent  at  the  O.'i 
Jiercent  confidence  level.  For  jiower 
measurements  of  le.ss  than  O.."!  \V.  the 
uncertainty  of  the  measurement  shall  he 
less  than  or  ecjual  to  0.01  \V  at  the  O'! 
Jiercent  confidence  lev,;!.  The  resolution 
el  tlu;  mstrumeni  used  to  measure 
Jiower  shall  hi;  0.01  W  or  better  for 
Jiower  measurements  of  lo  VV  or  le.ss. 

0.1  \V  or  better  for  jiower  measurements 
greater  than  10  \V  and  uji  to  100  \V.  and 
1  W  or  better  for  jiower  measurements 
gie.itei  than  100  \V.  For  ecjuijinuint 
connected  to  more  than  one  jihase.  the 
Jiower  nu;a.surenu;nt  instrument  shall  he 
oquipjied  to  nu;asnre  the  total  jiower  of 
all  pfiases  that  are  connected.  DdE’s 
vi(;w  is  that  the.se  r(;qnirenu;nt.s  are 
reasonable  and  generally  accejited  liv 
industry  for  the  accuracy  of  jiower  ‘ 
measurenuaits.  Flu;  uncertainty 
requirements  are  sjiecified  in  lEC- 
1)2301. -^7  which  is  referenced  by  lEC- 
()2087,  and  also  match  the  reqiiiniinents 
li.sted  in  the  ENERGY  STAR 
-specification  for  testing  STBs.  DGE 
invites  interested  jiarties  to  comment  on 
tlu;  jirojiosed  reijnirements  for 
measurement  accuracy. 

-'I.  Test  Eijuipment 

S(;ction  7.5  of  the  draft  GEA-2043 
-standard  jirovides  recommendations  for 
eqnijinu;nt  that  may  he  u.s(;d  to  monitor 
AG  line  current,  voltage,  and  fre(|uencv. 
DGE  jirojidses  to  include  this 
recommended  eijnijiment  that  is 
ojitional  for  testing.  The  following 
recommended  etjuijiment  are  included 
in  section  4.3  (Te.st  Eijuijiment)  of  the 

-^  lnl(-rn;tlioiial  .SlaiuUd.  ••Oou.sahold 
-ippliancuis— M.iasunimaiil  (it  .standby  powor  " 

lalilion  2.0  201 1-01. 
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projio.sed  Appendix  AA  to  Siilipart  13  of 
10  CFR  Part  430: 

(1)  An  osi;illosi;ope  with  a  current 
prolie  to  monitor  the  AC  line  current 
waveform,  amplitude,  and  freeiuency. 

(2)  A  true  rms  voltmeter  to  verify  the 
voltage  at  the  input  of  the  STB:  and 

(3)  A  freijuency  counter  to  verify  the 
friMjuency  at  the  input  of  the  STB. 

DOF’s  view  is  that  the.se  instruments 
would  1h;  ap])ropriate  to  ensure  that  the 
current,  voltage,  and  frequency 
measurements  are  accurate.  DOF  invites 
interested  parties  to  comment  on  the 
recommended  te.st  luiuipment  to 
measure  the  A(’  line  current,  voltage, 
and  fnupiency. 

4.  True  Power  Wattmeter 

DOF  projio.ses  that  the  power  metcir 
attributes  shall  he  as  specified  in  section 
7.5.2  of  the  draft  CFA-2()43  standard, 
which  jirovides  the  crest  fat;tor. 
handwidth,  freipiencv  response,  and 
sampling  interval  re(|uirement.s  for  the 
j)ower  wattmeter.  Fach  of  these 
attributes  is  discussed  in  .section 
lll.F.4.a  through  1I1.F.4.(1  Ixdow  and  are 
included  in  .section  4.4  ('rrue  Power 
Wattmeter)  of  the  projio.sed  Ajipendix 
AA  to  Suhpart  B  of  10  CFR  Part  430. 
These  reipiirements  an;  necessary 
hecau.se  electronic  lupiipment  can  cau.se 
harmonics  that  lead  to  inaccurate  power 
measurements.  'I'he  projiosed 
reijuirements  are  standard  sjiecifications 
for  measuring  powiu'  using  a  ])ower 
wattmeter  and  are  listed  as  the 
characteristics  of  approved  meters  in 
1F{^-02301.  Additionally,  the.se 
reipiirements  an?  specified  in  the 
FNFRCY  S'l’AR  sjiecification  for  testing 
.STBs.  Due  to  widespread  indu.strv 
accejitance.  DOF’s  view  is  that  these 
r(!(]uirements  are  reasonable  and  it 
should  not  he  burdensome  for 
stakeholders  to  meet  these  conditions. 
DOF  invites  intere.sted  ])arties  to 
comment  on  the  jiropo.sed  power  meter 
instrumentation  reiiuirements.  such  as 
the  crest  factor,  handwidth.  frequency 
res|)onse  nKpiirements.  and  samjiling 
interval. 

a.  Crest  luictor 

DOF  pro])ose.s  that  the  crest  factor 
attributes  shall  he  as  specifiiul  in  the 
draft  CFA-2()43  .standard,  which 
nujuinis  that  the  pow(!r  wattmeter  shall 
have  an  accuracy  and  resolution  in 
accordance  with  that  propo.sed  in 
section  II1.F.2  of  this  NOPR  and 
sufficient  handwidth.  Additionally,  the 
cre.st  factor  rating  shall  he  appropriate 
for  the  waveforms  that  are  measurinl, 
and  it  .shall  he  ca|)ahle  of  reading  the 
available  current  waveform  without 
clipping  the  waveform.  Consistent  with 
the  draft  CEA-2043  standard,  DOF  also 


projioses  that  the  peak  of  the  current 
waveform  that  is  measured  during  the 
on  and  sleep  modes  of  the  .STB  shall  he 
used  to  determine  the  cre.st  factor  rating 
and  the  curnmt  range  setting.  The  full- 
.scah;  value  of  the  .selecttnl  current  range 
multijilied  by  the  crest  factor  for  that 
range  shall  hi;  at  least  15  ])ercent  greatiM' 
than  the  jieak  current  to  prevent 
measurement  error. 

1).  Bandwidth 

DOF  jiroposes  the  following 
nujuinmients  as  .s|)ecifie(i  in  th()  draft 
(3i]A-2()43  standard.  'I'lie  current  and 
voltage  signal  shall  he  analyzed  to 
determine  the  highest  freijuency 
component  (that  is,  harmonic)  with  a 
magnitude  greater  than  1  j)(;rcent  of  the 
fundamental  freipiency  under  the  te.st 
conditions.  Additionally  the  minimum 
handwidth  of  the  te.st  instruments  .shall 
he  determined  hy  the  highest  freijuency 
com|K)nent  of  the  signal. 

c.  Freipiency  Response 

As  sj)ecifi(!(l  in  the  draft  CFA-2()43 
standard.  DOF  jirojinses  that  a 
wattmeter  with  a  freipiencv  response  of 
at  least  3  kilo-hertz  (kHz)  shall  he  u.sed 
in  order  to  account  for  harmonics  iqi  to 
the  5()th  harmonic. 

d.  .Samjiling  Interval 

DOF  jiroposes  to  adopt  the  sampling 
interval  reipiirement  as  specified  in  the 
draft  (;FA-2043  standard.  This 
reipiirement  specifies  that  the  wattmeter 
shall  he  c.ajiahle  of  samjiling  at  intervals 
less  than  or  equal  to  1  .second. 

5.  Calihration 

DOF  jirojio.ses  to  .s|)ecify  test 
instrument  calihration  requirements  that 
are  identical  to  those  required  in  .section 
7.5.1  the  draft  CFA-2()43  stanilaril.  The 
draft  CFA-2()43  standard  .sjiecifies  that 
the  te.sting  equijmient  shall  he  calihrated 
annually  to  traceahle  national  stanilarils 
to  ensure  that  the  limits  of  error  in 
measurement  are  not  greater  than  ±0.5 
jiercent  of  the  measured  value  over  the 
required  handwidth  of  the  outjiut.  'I'he 
annual  calihration  requirement 
lirojioseil  hy  DOF  is  tyjiical  for  the 
equijiment  required  for  testing  of  all 
electrical  jiroilucts.  The  jirojioseil 
calihration  requirements  are  included  in 
section  4.5  ((ialihration)  of  the  jirojioseil 
Ajijienilix  AA  to  .Suhjiart  B  of  10  CFR 
Part  430.  DOF  invites  interested  jiarties 
to  comment  on  the  jirojioseil  calihration 
requirements  for  te.sting  .STBs. 

0.  Network  .Setuji 

a.  Home  Network  Connection 

As  sjiecified  in  .section  8.1.4  of  the 
draft  CFA-2043  standard,  DOF  jirojioses 
that  for  .STBs  that  require  the  use  of  a 


home  network,  such  as  thin-client  .STBs, 
an  HNI  connection  shall  he  u.sed. 

Inirther,  DOF  jirojioses  that  the  HNI 
connec.tion  shall  he  used  in  the 
following  order  of  jireference:  MiifiA, 
HPNA,  Wi-Fi,  or  any  other  HNI 
connection.  That  is,  if  MoCA  connection 
is  available,  the  .S'l'B  shall  he  tested 
using  Mof^A.  If  MoCiA  is  not  available, 
HPNA  shall  he  used  followeil  hy  Wi-Fi 
as  the  la.st  ojition.  These  jirojio.seil 
requirements  are  consistent  with  the 
requirements  listed  in  the  FNFRCY 
.S'l’AR  sjHicification  and  are  sequenced 
based  on  most  commonly  used  HNI 
connections  to  lea.st  commonly  u.sed 
HNI  c.onnections.  'Fhese  requirements 
are  incluileil  in  section  4.8.1  (Home 
Network  Connection)  of  the  jirojioseil 
Ajijienilix  AA  to  Suhjiart  B  of  10  CFR 
Part  430.  DOF  invites  interested  jiarties 
to  comment  on  the  jirojioseil 
requirements  for  testing  .S'FBs  that 
require  an  HNI  connection.  DOF  al.so 
requests  comment  about  whether  there 
are  any  additional  HNI  connections  that 
shoulil  he  incinileil  and  the  order  of 
Jireference  in  which  they  shonlil  he 
included. 

h.  Broailhand  .Service 

DOF  jirojio.ses  to  sjiecifv  setuji 
requirements  for  .S'FBs  requiring 
hroadhanil  service  connections  that  are 
similar  to  the  requirements  stated  in 
section  8.1.5  of  tlie  draft  CFA-2()43 
.standard.  'Fhe.se  requirements  are 
inclnileil  in  section  4.8.2  (Broailhand 
.Service)  of  the  jirojioseil  Ajijienilix  AA 
to  Sulijiart  B  of  10  CFR  Part  430.  'I'he 
draft  CFA-2043  standard  .sjiecifies  that 
if  the  .S'FB  includes  an  HNI  and  the  HNI 
.shall  he  connected  to  hroadhanil  service 
for  ojieration  of  a  princijial  .S'FB 
function,  then  it  sliall  he  tested  while 
connected  to  a  hroailhanil  network. 
Broailhand  jierformance  criteria,  such  as 
download  sjieed,  ujiloail  sjieed,  and 
latency  .shall  meet  the  sjiecific 
requirements  of  the  S'FB  to  fulfill  the 
jirincijial  .S'FB  functions.  DOF 
imiler.stands  that  certain  .S'FBs,  such  as 
IP'FV  .S'FBs,  require  a  hroadhanil 
connection  to  jiroviile  the  jirincijial  .S'FB 
functions  and  is  therefore  jirojiosing  this 
requirement.  DOF  al.so  jirojioses  to 
include  clarification  that  for  .S'FBs 
designed  to  ojierate  both  with  a 
hroailhanil  connection  and  service 
jiroviiler  network  connection  (as 
discussed  in  section  IlI.F.ti.e),  the 
.service  jiroviiler  connection  takes 
jireceilenc.e,  and  a  hroadhanil 
c.onnection  shall  only  he  made  if  the 
.S'FB  requires  it  for  ojierating  a  jirincijial 
.S'FB  function.  This  clarification  has 
been  included  hecau.se  there  may  he 
some  .STBs  that  are  able  to  jiroviile 
service  on  hoth  a  hroailhanil  network  as 
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well  as  a  sorvic-o  ])rovulor 
DOE’S  unclorstanding  is  that  S  1  lis 
tvpic.allv  oporato  on  tho  sorvioo  provulor 
notwork  oonnootion  rather  than  the 
hroa(U)and  connection,  and  thns. 
proposes  to  test  with  only  the  service 
nrovider  connection  unless  a  hroadhaiu 
connection  is  required.  DOE  recpie.sts 
lonnnent  on  the  propo.sed  setup 
roiinireinents  for  STBs  recininng 
broadband  service  as  well  as  the 
clarification  that  a  service  jirovu  er 
network  connec.tion  takes 
over  a  broadband  connection  lor  S  I  Bs 
that  are  designed  to  operate  on  eithei 
connection. 


c.  Service  Provider  Network  ^  ^ 

Distribution  Equipment  tin 

As  specified  in  section  H.l.h  of  the  an 

draft  CEA-204:t  standard.  DOE  proposes  te; 
that  for  STBs  that  recinire  the  n.se  of  te; 

external  eipiipment  to  connect  the 
service  provider  network  to  the  SI  B,  the  sy 
power  consiimiition  ot  the  ^ 

equipment  shall  not  he  included  with  n 
the  power  consumption  ot  the  SIB  ai 

itself.  If  such  equipment  is  integrated  ai 

into  the  Sl’B  in  the  future,  the  pciwer  a 
consumption  of  the  eiinipmeiit  shall  he  n 
included  in  the  jiower  consniiiption  ot  n 
the  STB.  Such  external  equijiment  may  \: 
include  network  gateways^.  nOwork  i 

routers,  network  bridges.  ON  Is.  i 

wireless  access  points,  iimdia  extenders,  i 
or  anv  other  device  that  is  required  ioi  f 
the  distribution  of  a  servic:e  jiroyKler  ( 

network  to  the  STB.  DOE  is  excdnding 
the  power  consumption  of  the  external 
oqniimieiit  hecunise  network  distribution 
(H  niiiment  does  not  meet  the  proposed 
clifinition  of  the  STB.  As  ^Hsenssed  in 
section  lll.B  of  this  NOPR.  d 
initiates  a  rulemaking  for  netwoik 
equipment  in  the  future,  the  external 
(upiipment  recpiired  to  connect  the 
service  iirovider  network  to  the  STl 
would  likelv  be  under  the  scope  ot  that 
rulemaking.  DOE  invites  interested 
parties  to  comment  on  the  proposed 
exi'.hision  of  external  ecinipment  power 
consumption  from  the  powei 
eonsiimption  of  the  STB  itself.  These 
reiniirements  are  included  m  section 
4.0.3  (Service  Provider  Network 
Distribution  Equipment)  ot 
Appendix  AA  to  Snhpart  B  of  10  (TR 
Part  430.  If  stakeholders  indicate  that 
the  iiower  consumption  (if  such  n.^R-rna 
equipment  should  be  incliuled 
power  consumption  ot  the  SIB, 
riHiiiests  input  on  the  test  methcK  and 
standard  configuration  that  could  he 
used  to  measure  the  power  consumed. 

d.  Input  Signal  Ecinipment 

As  discussed  in  section  lll.B  of  this 
NOPR.  Dt)E  received  several  comments 
from  stakeholders  regarding  the 


inclusion  of  specific  types  of  input  use  a 

signal  ecinipment,  such  a.s  LNB 

ecinipment,  in  the  scope  of  this 

proposed  ride.  However,  as  explained  m  how  i 
sc'ction  lll.B,  DOE  does  not  believe  input  leciiii 

STB  pnM..,so.l  in  IW*  NOPR  I'ncnusn  sm.h 
of  significant  operational  diifeicinc.i..  ■ 

from  STBs.  'There  is  no 

configuration  for  the  niimher  cd  S  I  Bs  p  of 

that  can  he  connected  to  <niy  single  ‘ 

input  signal  ecinipment. 

for  a  certain  honsehold  an  ENB  ma>  1) .  1  ^^^^l 

eonnected  to  three  S'l  Bs  and  « 
hon.sehold  may  recinire  tw'o  ENBs  to  ^1 

eonnect  three  STBs.  This  lack  of  ’ 

standardization  does  not  allow  a  dircict 
comparison  between  the  different  S  TBs  sli 
that  are  connected  to  these  ecinipment 
and  therefore  DOE  does  not  propo.se  to  pot 
test  input  signal  equipment  while  1_.^ 

hlsteacl.  DOE  proposes  to  adopt  the  sta 
;  specifications  stated  in  .section  B.1.7  of  1 

the  draft  CEA-2()43  standard  with  some  po 
modification.  DOE  propciscis  that  when  o 
an  ODD,  over  the  air  (01  A)  antenna  _ 

„„,plinor.  TV  (CATV)  li.strili.ition  M, 
iimplificir,  (ir  siniilnr  signal  i!(|Uipiiii!iil  la  ■ 
required  to  operate  the  SI  B.  the 
ineasnrement  shall  not  include  the 
pow'er  consumption  ot  this  eqnipnum  ,  ^ 

if  it  can  he  powered  Iroin  a  sonree  othc.r 
than  the  STB.  If  the  signal  nqmpnicMit  ^ 
s.  cannot  he  pow'ered  Irom  a  ditleient 
source,  then  the  power  for  tliese 

equipment  shall  he  incliuled  111  the  ST  B 

power  consumption  measiirement.  anc 
1  the  signal  ecinipment  should  he 
on  configured  in  its  lowest  pow'er  i; 

1  ecm.suming  mode.  However,  it  the  ^ 

ecinipment  is  powered  trom  a  source 
other  than  the  S'TB.  it  shal  he  powyered 
from  another  source,  and  the  signal 
ecinipment  shall  not  deliver  any  power  1 
to  the  connected  S'TB. 

DOE’S  proposed  specif ication  is 
-d  sli‘>htlv  different  from  that  in  the  (halt 
Ce'a-2043  .standard.  DOE  proposes  to 
inclnde  the  requirement  that  if  the  input 
-er  signal  ecpiipment  cannot  he  pnw'mcic 

from  a  .source  other  than  the  SI  B,  thcai 
it  shall  be  pow-ered  irom  the  S 1 B  amt 
the  penver  supplied  to  these  ecinipment 
shall  be  inchided  in  the  S'TB  power 

ijsed  consumption  measnreimmt.  , 

R  DOE  propo.ses  to  inclnde  the  additiona 
,,  clarification  that  the  signal  ecinipment 

.rnal  should  not  deliver  any  pow-er  to  the 
the  BTB.  if  the  eqnipmeiit  is  powei  ed  lioni 
'  a  different  source,  to  avoid  tlici 

possihilitvofc-.ircnmvention.  Ihis 

f  would  occur  if  the  power  yonsimiption 

1  of  the  STB  is  rated  low'er  than  the  ac.tual 

''  consumption  of  the  STB  because  a 

separately  powered  device,  the  input 

lis  signal  ecinipment,  providcis  the 

lents  additional  power  reciinrec  to  operate  c 
STB.  DOE  also  considered  reciuiring  the 


use  of  a  direct  current  (DC.)  block  in 
order  to  prevent  power  transfer  to  amt 
from  anv  such  input  signal  ecinipment; 
however,  DOE  has  not  proposed  this 
requirement  because  the  IX.  hlocjk  c.onlcl 
potentially  impact  the  hmctionality  of 
such  input  signal  equipment.  I  hese 
recuiirements  are  inchided  m  sectiim 
4.6.4  (Input  Signal  Equipment)  ol  thci 
proposed  Appendix  AA  to  Snhpart  B  of 

10  OFR  Bart  430. 

DOE  recpiests  comment  on  tlie 
proposed  exclusion  of  the  imwcir 
consumption  of  the  input  signa 
(iqnipment  from  the  power  consumption 
of  the  STB  and  the  additional 
clarification  that  such  nqnipinnnt 
should  not  supply  pow-er  to  the  SIB. 

DOE  also  requests  feedback  on  the 
potential  use  of  a  DC  block  to  prevent 
pow-er  transfer  to  and  from  any  input 
signal  ecinipment.  Further,  if 
stakeholders  indicate  that  such 

oquipment  should  he  tested  and  the 

penver  consumption  he  measured  as  part 
of  this  proposed  rule,  DOE  recpiests 
comment  on  the  test  method  and 
,  standard  configuration  that  could  be 
s  used  to  test  this  equipment. 

e.  Service  Provider  Network  Connection 


DOF  received  .some  comments  from 
NRDC  and  CA  lOHs  ahont  testing  STBs 
on  a  live  netw-ork  or  closed  netw-ork 
NRDC  commented  that  ST’Bs  shonld  he 
tested  as  then-  are  deployed  m  the  held 
with  "live”  head-end  ncinipment. 

(NRDC,  No.  0017  at  p.  4)  Further  the  C.A 
lOHs  commented  that  while  testing 
performed  on  a  live  netw-ork  w-onlcl 
result  in  real  power  consumption,  it  also 
mav  he  impractical.  They  further  stated 
that  if  testing  w-as  performed  during  a 
period  of  a  large  software  update,  the 
pow-er  consumption  of  the  S  I  B  may  he 
elevated  and  atypical.  Additionally,  it 
mav  take  longer  measurement  periods  to 
yield  repeatable  results  on  the  live 
network.  (CA  lOlJs,  No. 

Finally,  DISH,  EchoStar,  and  DIRECT  V 
commented  that  the  eneigy 
consumption  of  a  satellite  S'TB  on  a  live 
network  is  generally  not  affected  hy 
geographv,  location,  time  of  day,  or 
subscription  package,  w-hich  are 
possible  sources  of  variation  when  using 
I,  live  network.  (DISH,  EchoStar. 
DlRECTV.No.  0()3()atp.  11) 

Ba.sed  on  its  review-  of  the  comments 
received,  the  practicality  of  testing  a 
S'TB  on  a  live  netw-ork  conqiared  tci  a 
closed  network,  and  a  rew-iew-  of  (.EA  s 
recpiirements  in  the  draft  ChA-2043 
,1  standard.  DCE  proposes  to  adopt  the 
same  requirements  listed  in  section 
tt.l.tt  of  the  draft  CEA-2043  standard. 
These  requirements  allow-  either  a  live 
u;  netw-ork  or  closed  network  to  be  used 
,0  for  testing  and  provide  siiecitic 


nHluiniinonts  for  both.  Tho  draft  CEA- 
2043  standard  spocifios  that  the;  STB 
sliall  ho  tostod  with  a  speicific  sorvico 
providor  notwork  or  a  siimdatcul 
onvironinont  that  is  vorifiod  hv  tlio 
sorvico  jirovidor.  and  tho  STB  shall  1h; 
conhgui-od  to  simulato  a  sul).scril)or 
o|)(irating  onvironmont.  This  shall 
incliido  tho  ability  to  accoss  tho  full 
sorvicos  of  tho  sorvico  providor  notwork 
n!(|nirod  by  tho  STB.  Tho.so  sorvicos 
iiudndo  contont.  j)rograin  guidos. 
soltwaro  iipdatos.  and  othor  STB 
fnaturos  that  rocpiiro  notwork  sorvicos  to 

1‘pnn'"  If  tho  STB  rocpiiros 

a  I  OD  or  Smart  Card,  thon  it  shall  ho 
connoctod.  aiithorizod.  and  oporational. 
Essontial  ponjdioral  dovicos  that  aro 
nupiirod  for  tho  normal  oporation  of  tho 

nTcnf"‘  ’  Sorial  Bus 

(C.SBJ  poworod  oxtornal  HDD.  a  USB 
j)C)wor(!d  Wi-Fi  donglo.  or  a  USB 
poworod  OTA  rocoivor.  shall  h(> 
t.onnoctod  and  oporational  during 
tostmg.  Optional  poriphoral  dovicos 
snail  not  ho  connoctod  to  tho  STB 
For  tosting  tho  STB  in  a  lahoratorv 

||nv.ron,nont.  DOE  propo.sos  to  adopt 

tho  sjjocification  m  tho  draft  CEA-2043 
standard,  which  states  that  tin;  STB  mav 
l)(!  to.stod  in  a  laboratory  onvironmont 
i.nntaining  control  o(pii])mont 
enmparahio  to  a  livo  sorvico  })rovidor 
systom.  Fora  cahio  STB.  this  would 
nupiiro  a  laboratory  that  contains  a 
(.onditional  access  svstom.  tho 
appropriate  oquipmont  to  communicato 
with  tho  S  FB  (such  as  ANSl/SCTF  •I'S- 
1  “or  ANSI/SCTE  55-2  forrvanl  'an.l 
rcAt,rsfM|.itii  chininol  hiinhv:int  or  dala- 

11JOI.S1S)  infrastructure),  and  tho 
appropriate  intorconnoctions  (such  as 
diploxors.  splitters,  and  coaxial  cables). 
IJtJE  projiosos  to  incorporate  hv 
reference,  in  10  CFR  Part  430.3,  the 
industry  .standards  ANSI/SCTE 
and  ANSI/SCTE  5.'i-2  to  de.scrihe'tho 
•Hpiipnient  required  to  communicate 
U’lth  the  STB  when  testing  in  a 
1  a  bora  t  ory  en\’i  ron  men  t . 


I  he.se  nuiuirements  are  included  in 
section  4.0..'-,  (Service  Providor  Notwork 

ATr'c  "i”’^  Apjiondix 

AA  to  Suhpart  B  of  lo  Ci-R  Part  430. 

IX)E  invites  intorostod  parties  to 
eommont  on  the  propo.sod  roiiuiromonts 
101  .service  jirovidor  notwork 
eonnoction.  Particulariv.  DOE  nuiiiests 
eommont  and  data,  if  available,  about 
wJiethor  the  jiowor  consumption  of  a 
given  STB  is  similar  when  it  is  operated 
on  a  live  notwork  versus  a  closed 
network. 


.nsino(!rs.  ComtiiilUH!.  I)iuii.-il 

•Oioi.al  Br,K,.ll,a,ul  ll.livarv 
.SvMoin:  Out  „|  Hand  Tran.spnrI  Part  1;  a  " 
AiiKtriciin  .National  .Standard. 

-  '.Socinty  ol  Cal, In  TidiNatnininnk  ations 
r.nKinoor.s.  Kiif-inw-rinf;  Connnitt.n,.  Iliojial  Vid,.« 
S.dH.onnn,tto,.  -Dioital  Hroadhand  Dnlivorv 
Sx.stoni;  Ont  ol  Band  Transport  Part  I-.  .Mod,,  b  " 
Anion, xin  National  .Slandar,l. 


C.  Te.s7  Method  and  Measiireownts 
1.  Sot-Toj)  Box  Warm-Up 

The  first  stop  in  moasuring  the  power 
eonsumjition  of  the  STB  after  .setting  up 
the  test  room  and  equipment  is  to 
eonnect  the  STB  and  ojierate  it  for  a 
eertain  jjeriod  of  time  until  it  reaches  a 
stable  condition.  It  is  important  to 
warm-u}),  or  stabilize,  the  STB  .so  that 
the  measured  values  of  power 
consumption  are  not  fluctuating 
dramatically,  and  a  repeatahh' 
nieasurement  can  he  taken.  To  .stabilize 
the  S 1 B.  DOE  proiio.ses  to  adopt  the 
requirement  specified  in  .soction  8.1.  l(o) 
of  tho  draft  f;EA-2043  standard.  The 
standard  requires  the  STB  he  operated 

111  in  .section 

ni.C.5  of  tins  NOPR)  whiio  receiving 
and  decoding  video  for  at  least  I'l 

minutes  for  the  STB  to  achieve  .stable 
condition.  DOE  expects  that  15  minutes 
to  warm-up  the 

^I  B.  his  warm-up  is  akso  consistent 

Tl  .  J-rl;  ‘‘^TAR  test  method. 

lie  SI  B  warin-uj)  requirements  are 
specified  in  section  5.1  (Set-top  Box 
A  proposed  ApjKmdix 

AA  to  Suhpart  B  of  10  f;FR  Part  430. 

DOE  invites  interested  parties  to 
comment  on  the  jiroposed  warm-ui) 
tune  for  stabilizing  the  STB. 

2.  Test  Configuration  Information 

To  test  the  STB  in  on.  sleeji.  and  off 
moih-s.  DOE  projioses  to  specify  the 
configuration  in  which  the  STB  shall  he 
{jonnected  with  one  or  more  display 
devices  and  clients.  This  information  is 
not  siiecified  m  the  draft  CEA-2043 
standard;  instead  .section  8.1  ll  of  the 
standard  states  that  the  entity  .specifying 

the  use  of  the  (,EA  standard  is  expecteil 
o  proyido  this  information.  Because 
IJOE  IS  jn-ojiosing  to  adojjt  the 
requirements  siiecified  in  the  draft 


CEA-2043  .standard.  DOE  (pialifies  as 
k  the  entity  specifying  the  u.se  of  the  CEA 
^  standard  Accordingly.  DOE  ]iropo.se.s  to 
specify  this  information,  as  discussed  in 
he  folhiwing  paragraphs.  The  proposed 
lest  configuration  information  is 
included  in  .section  5.2  (Test 
Configuration  Information)  of  the 

llVrrif n  ^^J’Fcndix  AA  to  Suhparl  B  of 
j  It)  (J-R  Part  430. 

Th„  draft  CliA  21,45  sia,„|,„.,| 
llic  following  information  to  he 
specdied;  a  configuration  diagram  of  the 
>  I  Bs,  clients,  disjilay  deyices,  and  any 
other  deyices  reijuired  for  testing;  the’ 
specific  network  teclniology  to  he  used 
lor  each  te.st,  if  applicable;  ihe 
niaximum  numher  of  connected  disnlay 
deyices  and  clients  for  each  te.st,  if  ' 
aiiphcahle;  deyices  in  the  network 
oonfiguration  that  cannot  he  te.sted; 
reipiired  tests  to  he  run  on  each  deyice; 
test  P‘"’''‘"''ler.s  for  each  required 

^yicordingly,  DOE  iiropo.ses  to  .sjiecify 
that  the  test  configuration  de.scrihed  in’ 

itn  ^  oonfigure  all 

MBs  and  connec.ted  devices.  Becau.se  it 
IS  po.ssihle  lo  configure  STBs  in  .several 

'  ■  »«,,,!  ,vays  D()li:i,,|, r,, I,,,. si,,g 

that  lists  the  imoritv  in  which  STBs 
sliall  he  configured  rather  than 
Ijroyiding  several  different  configuration 
diagrams  to  cover  the  various 
po.ssihilities.  For  multi-streaming  STBs 
the  proposed  configuration  in  Table  1 
de.scrihes  the  numher  of  display  devices 
connected  to 

dejiending  on  its  cajiahilitie.s.  If 
a  SIB  1.S  not  oapahle  of  multi-streaming, 
that  IS.  if  the  SIB  cannot  connect  to 
multiple  disjjlay  devices  and  does  not 
siqqiort  DVR  and  clients,  then  it  shall  h(> 
connected  to  only  one  disiday  device 
ac.cording  to  the  ,n-o,K,.sed  c;onfiguration 
m  the  last  row  of  Table  1 .  Eacli  STB 
t.vpo  is  expected  to  fall  in  one  of  the 
nnvs  of  Table  ]  only.  For  example,  a 
SIB  witli  DVR  caj, ability  that  supports 
connections  to  multiple  display  devices 
and  clients  .shall  he  connected  to  one 
dcsplay  device  and  one  client  according 
to  the  c-onhguration  proposed  in  the  first 
row  of  Table  1.  DOE  developed  the 
liroiKi.sed  configuration  table  such  that  a 
maximum  of  three  different  content 

‘‘7'  Fir  multi-streaming 

MBs  for  the  multi-stream  te.st,  which  is 
(li.scu.s.sed  in  .section  fll.G  5  h 
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Table  1— Display  Device  and  Client  Connection  Setup 


Supports  multiple  display 
devices? 

Supports  DVR? 

Supports  clients? 

Number  of  connected 
display  devices 

Number  of 
connected  clients 

X 

X 

X 

1 

1 

X 

X 

2 

0 

X 

X 

2 

1 

X 

X 

1 

1 

X 

2  or  3* 

0 

X 

1 

0 

X 

1 

1  or  2* 

1 

0 

*The  highest  number  of  connections  supported  by  the  STB  shall  be  used. 


DOE  further  proposes  that  the  same 
te.st  configuration  shall  he  used 
throughout  testing  in  the  on,  sleep,  and 
off  morles  of  ojieration  for  all  STBs.  The 
draft  CEA-2043  standard  also  requires 
DOE  to  jiropo.se  the  inaxiinum  nuinher 
of  display  devices  and  clients  that  shall 
he  connected  to  the  STB.  Because  the 
numher  of  connections  depends  on  the 
configuration  that  is  feasihle  from  Table 
1,  DOE  is  not  proposing  the  maximum 
numher  of  connections.  Instead.  DOE 
propo.ses  to  use  as  many  connections  as 
nKjuired  for  the  configuration  that  is 
feasihle  from  Table  1.  For  examjile,  a 
STB  that  can  he  connected  to  multiide 
display  devices  and  a  client,  hut  does 
not  have  DVR  capahilitv,  shall  he 
connected  to  two  disjilay  devices  and 
one  client  throughout  testing. 

DOE  jiropo.ses  that  the  connection 
type  that  is  used  to  connect  the  display 
device  to  the  STB  shall  he  selected  in 
the  following  order  of  jireference.  The 
first  preference  shall  he  to  c:onnect  a 
display  device  to  the  STB  using  an 
MDMl  connection,  followed  by 
Oomponent  Video,  S-Video.  and 
Composite  Video,  respectively.  If  none 
of  these  connections  are  available  or 
feasihle,  then  any  other  video  interface 
that  is  feasihle  shall  he  used.  3'he  order 
of  jireference  for  connecting  display 
devices  to  the  STB  is  adopted  from  the 
comments  received  from  stakeholders  in 
response  to  the  TVs  test  jirocedure 
rulemaking.  77  FR  2830,  2839-2840 
(January  19,  2012).  Sharp  commented 
that  video  input  to  a  TV  should  he 
•selected  in  the  following  order:  HDMI, 
Comjionent  Video,  S-Video,  and 
Comjiosite  Video.  (EERE-2010-BT-TP- 
0020,  Sharp,  No.  45  at  j).  0)  Mitsubishi 
Electric  Visual  Solutions  America 
(MEVSA)  suggested  the  following  in))ut 
hierarchy  definition:  “Testing  shall  he 
performed  using  a  HDMI  injiut.  If  the 
TV  does  not  have  an  HDMI  in])ut,  the 
following  inputs  shall  he  used  in  the 
following  order:  t:omiK)nent,  S-Video, 
and  composite.  If  the  TV  has  none  of 
these  inputs,  an  approjiriate  interface 


shall  he  used.”  (EERE-2010-BT-TP- 
0020,  MEVSA.  No.  44  at  j).  3) 

Additionally,  DOE  proposes  that  the 
connection  type  that  is  used  to  connect 
the  client  to  the  STB  shall  he  an  HNl 
connection.  The  order  of  preference  in 
which  an  HNl  connection  shall  he 
selected  is  discus.sed  in  section  lll.F.O.a 
ofthisNOPR. 

Finally,  the  draft  CEA-2043  standard 
jirovides  that  the  entity  specifying  the 
use  of  the  CEA-2043  standard  (which  is 
DOE  in  this  case)  is  expected  to  specify 
the  reqinred  tests  to  he  rnn  on  each 
device  and  the  test  parameters  for  each 
recpiinul  test.  DOE  ])ropo.ses  these  test 
sjjecifications  in  the  on,  sleep,  and  off 
mod(!s  in  sections  lll.(k5  to  1I1.G.7  of  the 
NOPR. 

DOE  invites  intere.sted  parties  to 
comment  on  all  aspects  of  the  propo.sed 
configuration  for  testing  S'l’Bs  in  the  on, 
sleej),  and  off  modes  of  operation.  DOE 
is  especially  interested  in  receiving 
comments  on  the  proposed  connections 
for  the  test  configuration.  DOE  also 
invites  comments  on  the  i)ro])osed  order 
of  preference  for  connecting  a  disjilay 
device  to  the  STB. 

3.  Test  Conduct 

DOE  proposes  to  specify  the  type  of 
content  that  shall  he  streamed  to  each 
device  that  is  i;onnected  to  the  STB 
according  to  the  configuration  discus.sed 
in  .section  I1I.G.2  above.  The  information 
about  the  .streaming  content  is  included 
in  .section  5.3  (Te.st  Gondnct)  of  the 
projio.sed  Appendix  AA  to  Suhpart  B  of 
10  GFR  Part  430.  While  the  connections 
recpiired  for  the  STB  configuration 
during  testing  .shall  remain  the  .same 
throughout  testing,  the  numher  and  type 
of  test  streams  that  shall  he  enabled  for 
the  various  tests  are  propo.sed  to  he 
different.  This  is  similar  to  the  usage 
exjiected  iu  a  typical  hou.sehold  that  has 
all  disjilay  dmdces  and  clients 
connected  to  the  STB  at  all  times,  hnt 
the  numher  of  .streams  enabled  to  each 
connected  device  is  different  depending 
on  the  numher  of  active  viewers  on 
different  display  devices  at  a  given 
j)oint  of  time.  VVhen  multiple  .streams 


are  enabled  to  output  connect  to  a 
disjjlay  device,  record  on  a  DVR  that  is 
integrated  into  the  STB.  or  stream 
content  to  a  connected  client.  DOE 
])ro)K).ses  that  the  content  .streamed  to 
each  shall  he  different.  That  is,  the 
content  outputted  to  a  display  device  for 
viewing  a  cdiannel  shall  he  different 
from  the  content  recorded  on  a  DVR, 
which  shall  also  he  different  from  the 
content  streamed  to  a  connected  client. 
DOE  is  proposing  this  requirement 
because  D()E  believes  consumers 
generally  view  and  record  different 
c:ontent  simultaneously.  Further,  DOE 
])ropo.ses  the  following  specifications  for 
the  content  stream  that  is  n.sed  for 
.streaming  to  a  disjday  device.  DVR,  and 
client. 

a.  Output  to  a  Display  Devic;e 

For  tests  requiring  outjnit  to  he  .sent 
to  a  display  device(.s),  DOE  projioses 
that  a  channel  shall  he  .selected  and 
viewed  on  the  connected  display 
device(.s)  as  required  by  the  te.st 
configuration.  If  the  STB  does  not 
su])j)ort  channels,  an  apjiropriate  SD  or 
HD  test  .stream  shall  he  selected  and 
viewed  on  the  display  device(.s).  If  more 
than  one  display  device  is  connected  to 
the  STB  ha.sed  on  the  test  configuration 
that  is  feasible,  then  the  content 
outputted  on  each  display  device  shall 
he  different. 

doe’s  projiosed  reijuirements  for 
providing  video  output  to  a  disjilay 
device  have  been  adopted  from  the  draft 
GEA-2()43  standard,  which  sjiecifies 
that  a  channel,  if  .supported,  or  other 
apjiropriate  content,  shall  he  sent  to  a 
connected  display  device.  DOE 
additionally  proposes  that  if  multiple 
disjilav  ilevices  are  connected  to  the 
STB,  then  the  content  on  each  display 
device  shall  he  different.  This 
reipiirement  has  been  spcicified  because 
DOE  believes  it  mirrors  typical  user 
operation  wherein  if  two  TVs  are 
operating  in  a  hou.sehold  at  the  same 
time,  most  of  the  time  the  content  being 
viewed  woidd  he  different.  DOE 
reipiests  comment  on  the  propo.sed 
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nM|inroinents  for  providing  video  output 
to  a  disj)lay  device. 

1).  Recording  for  a  STB  With  DVR 
Caj)ahility 

For  tests  that  recpiirc;  recording  on  a 
STB  with  DVR  capability,  DOE  proj)o.ses 
that  a  channel  shall  he  .selected  using  a 
connected  display  device  or  a  client  and 
the  j)rogram  shall  he  recorded.  If  more 
than  one  recording  is  recjuired  on  a  DVR 
that  is  integrated  into  the  STB,  the 
content  for  each  recording  shall  he 
different. 

DOE  is  proposing  to  test  the  record 
functionality  of  STBs  with  DVR 
capability  because  it  believes  that  this  is 
one  of  the  most  commonly  used  features 
of  such  a  STB.  The  projiosed  method  to 
record  the  content  on  a  DVR  that  is 
integrated  into  the  STB  is  ailopted  from 
the  (Iraft  CEA— 2043  standard’s  on 
(record) — DVR  STB  test.  Similar  to  its 
propo.sal  in  .section  III.G.3.a  above  for 
outputting  content  to  a  display  device, 
DOE  is  })roj)o.sing  that  different  content 
he  recorded  on  a  DVR  integrat(!d  into 
the  STB  if  more  than  one  recording  is 
enabled.  This  is  because  it  is  unlikelv 
that  users  would  record  the  same 
jjrogramming  simultaneously.  DOE 
invites  conuneut  on  the  |iropo.sed 
nicpiinMuents  to  record  on  a  DVR 
integrated  into  the  STB. 

c.  Streaming  to  a  Connected  Client 

DOE  j)ro|)o.s(;.s  that  the  content 
.streamed  to  a  client  shall  he  selected  in 
the  following  order  of  jjrefenjiice 
dej)ending  on  the  number  of  streams 
enabled.  The  first  available  stream  that 
is  suj)ported  by  each  connected  client 
shall  h(!  enabled  and  the  content  on 
(;ach  stream  shall  he  different.  The  first 
preference  shall  he  to  u.se  a  .stream  with 
recorded  content  to  stream  to  the  client. 
That  is,  content  that  has  Imhui  recorded 
previously  shall  be  streamed  to  the 
client  and  viewed  on  a  display  device 
connected  to  the  client.  If  the  client 
does  not  suj)j)ort  stniaming  of  recorded 
contcmt,  then  a  .stream  with  channel 
content  shall  he  used.  'I’hat  is,  a  chauuel 
shall  he  viewed  on  the  display  device 
connected  to  the  client.  An  SD  test 
.stream  shall  he  viewed  if  it  is  an  SD 
client  and  an  HD  test  stream  shall  he 
viewed  if  it  is  an  HD  client.  For  clients 
that  do  not  supi)ort  channels,  an 
ap])roj)riate  SD  or  HD  test  stnumi  shall 
l)(!  .selected  and  viewed.  Finally,  if  the 
client  does  not  suj)port  either  a  recorded 
.stream  or  a  channel  stream,  then  any 


other  stream  that  is  supjiorted  by  the 
client  shall  he  used. 

DOE  believes  that  by  proposing  a 
hierarchy  for  the  selection  of  streams  for 
the  connected  client{.s),  there  will  he 
consistency  and  re])eatahility  between 
tests  without  imposing  an  undue  burden 
on  manufacturers.  DOE  selected  tlie 
proj)osed  hierarchy  based  on  the  most 
power  consum])tive  option  to  the  least 
power  consumption  option.  The  power 
consumed  by  a  STB  vvlum  streaming 
recorded  content,  which  requires  the 
HDD  to  operate  as  well,  is  expected  to 
h(!  higher  compared  to  when  streaming 
a  channel.  This  propo.sed  hierarchy 
would  (insure  consistency  in  the  results 
by  accounting  for  the  power  differences. 

doe's  projiosed  sjKicification  for 
playing  hack  recorded  content  or 
stniaming  a  channel  to  the  coniuicted 
client  is  adojjted  from  the  recjuirements 
specified  in  the  draft  CEA— 2043 
standard's  on  (play) — DVd^  STB  tcist  and 
on  (watch  TV)  test,  respcictively.  DOE 
nicjiKists  comment  on  the  projiosed 
nupiiniments  to  stniam  to  a  conmict(id 
client.  Spcicifically,  DOE  niquests 
comment  on  the  propos(id  hierarchy  of 
content  to  stream  to  a  comuictcid  client. 

4.  ('alculation  of  Average  Power 
Consumiition 

For  all  tcists  in  the  on,  slecij),  and  off 
mod(is  (NOPR  s(ictions  1I1.C..5,  Ill.C.O, 
and  1I1.C.7,  nispcictively),  DOE  projio.siis 
that  the  average  |)ow(ir  consumption 
shall  he  calculated  using  one  of  two 
methods.  The  two  proposed  methods 
are  included  in  sciction  .5.4  (Calculation 
of  Avcirage  and  Rated  Power 
('.onsunqition)  of  the  proposed 
Ajjpendix  AA  to  Suhpart  B  of  10  CFR 
part  430. 

The  first  nuithod  is  as  specified  in 
section  8.2.1  and  8.3.1  of  the  draft  CEA- 
2043  .standard.  The  standard  sjjecifies 
that  the  accumidated  energy  (Ej)  in  kWh 
consumed  ovcir  a  pciriod  of  time  (TJ 
shall  he  recorded  and  the  average  ])ower 
consumiition  (Pj)  is  calcidated  as  the 
(juotient  of  the  accumulated  energv  ov(ir 
the  time  jjeriod,  that  is,  Pj  =  Ej/Tj.  DOE 
])ro])os(!S  to  ado])t  this  sp(;cification 
from  the  draft  (^EA-2043  standard  to 
determine  the  average  ])ower 
consumption  and,  in  addition,  propos(;s 
a  s(!cond  method  to  calculate  average 
power. 

The  s(;cond  imdhod  |)r()po.sed  by  DOE 
allows  for  the  average  of  multiple  ])ow(!r 
samphis  at  a  rate  of  at  hnist  1  .sample  |)er 
.second.  The  average  jjower  value  is 
calculated  by  taking  the  arithnuitic 


iiKian  of  all  the  jjower  samphjs  over  a 
period  of  time.  This  type  of 
measurement  is  typical  of  manv 
laboratory  scitups  that  perform  AC 
])ower  nKjasurcMuents  and  therefore  DOE 
is  proposing  to  allow  this  method  in 
addition  to  the  accumulatcul  energy 
consumption  method  above. 

For  both  methods,  DOE  is  proposing 
an  average  power  measurement  ratlusr 
than  an  instantaneous  measurenumt. 

This  is  consistent  with  comments  from 
CA  lOUs,  who  are  in  favor  of  using  an 
.(verage  jjower  consumption  value 
rather  than  an  instantaneous  one. 
Specifically,  the  CA  lOlJs  commented 
that  if  te.sting  is  pciiformed  during  a 
])(!riod  of  a  large  software  ujjdate,  the 
power  consumption  of  the  STB  could  be 
elevat(xl  and  atypical.  (CA  lOUs,  No. 

0033  at  ]3.  7)  DOE  believes  an  average 
measiireiiKMit  would  average  out  anv 
elevat(;d  jiower  consumption. 

DOE  is  jjroposing  an  average 
measurement  of  power  consumjition 
based  on  comments  njceived  from  CA 
Kills  and  DOE’s  internal  testing  r(;sult.s. 
DOE  tested  eight  STB  models  during 
internal  ttisting  using  both  HD  and  SD 
t(!.st  streams,  for  a  total  of  10  tests  in  the 
on,  sleep,  and  off  mocUis  of  oj)eration. 
The  STBs  that  were  tested  included  two 
STBs  with  DVR  functioiiidity,  two  S'fBs 
without  DVR  functionality,  and  four 
over-th(!-top  (OTT)  STBs.  DOE  also 
performed  one  repeatability  te.st  each  on 
three  STBs  using  the  HD  test  .stnxnn. 

The  ]Jower  nuKer  that  was  used  during 
internal  te.sting  provided  the 
accumulated  energy  consumj)tion  over 
time  (the  first  projjo.sed  nu;thod)  as  well 
as  the  average  power  consumjition 
values  saiujded  over  time  (the  second 
jjro])os(;d  method).  The  average  jjower 
consumjjtion  using  both  methods  was 
the  saiiK!.  DOE  sampled  the  jjower 
consumption  values  over  a  duration  of 
10  minutes  at  the  rate  of  one  sanqjle  p(3r 
.second.  That  is,  DOE  collected  data  that 
])rovided  the  in.stantaneous  jjower 
con.sum})tion  at  any  j)oint  of  time  ov(!r 
the  10  minute  duration  as  well  as  the 
average  power  consumption  ov(!r 
diffenjiit  time  j)eriod.s  (example:  2 
minutcis,  5  minutes,  etc.).  Figure  1 
l)(!low  comjjares  the  in.stantaiKious 
power  versus  the  2  minut(!  and  5  minute 
average  ])ower  in  the  on  moch;  for  a  S'l’B 
that  DOE  tested  internallv.  The  power 
consumption  values  have  been 
normalized  to  the  total  average  ])ower 
over  the  10  minute  test  duration. 
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Figure  I:  Data  from  DOE’s  Internal  Testing  for  Average  versus  Instantaneous 
Power  Consumption  for  a  STB 


Figure  1  indicates  that  an  average 
value  over  2  minutes  and  .5  nhnntes  for 
the  on  mode  test  providcul  a  mon;  .stal)le 
and  re])eatal)le  measurement  compared 
to  the  instantaneous  measurement.  Tliis 
result  is  expected  for  S'lTJs  given  the 
different  activities  that  are  j)erforme(l 
from  time  to  time,  such  as  maintenance 
or  software  u])(lates.  If  the  power  is 
measured  at  a  jjarticular  instant,  there  is 
a  possibility  that  the  recorded  value 
may  he  too  high  or  too  low  depending 
on  the  content  being  streamed  at  that 
time.  Further,  for  the  sleep  mode  tests 
which  recpiire  the  power  consumption 
to  he  determined  over  4  to  8  hours,  an 
average  measurement  could  cajjture  the 
potential  decrease  in  power 
consumption  if  the  STB  powered  down 
into  lower  ])ower  modes,  dejiending  on 
the  time  when  the  measurement  is 
taken.  DOE’s  proposed  average  jiower 
measurement  is  consistent  with  the 
r(;(]uirements  s])ecified  in  section  8.6. .5 
of  the  lEC  62087  .standard  as  well. 

DOE  recjuests  comment  on  the 
j)roj)osed  methods  to  determine  the 
average  ])ower  con.snmi)tion  of  the  STB 
in  each  mode  of  ojjeration. 

,5.  On  Mode  Power  Measurement 

For  on  mode  testing.  DOE  pro])oses 
two  te.sts:  An  on  (watch  TV)  test  and  a 
multi-.stream  test,  which  combines  the 
multiple  ju’incipal  STB  functions  into  a 
single  test.  Rather  than  testing  each 
individual  princijjal  STB  function 
s(!j)arately,  which  may  he  burdensome 


to  te.st,  DOE  is  proj)osing  to  u.se  these 
two  tests  to  best  repr(!sent  tyj)ical  STB 
usage.  This  would  simplify  testing  as 
well  as  allow  for  different  STBs  to  he 
o])erated  under  different  conditions. 

'I’he  on  (watch  T\0  test  evaluates  the 
power  consumption  of  the  STB  when 
utilizing  the  most  basic  function  that  all 
Sl'Bs  share  in  common,  watching  a 
channel  out])utted  on  a  display  device 
from  a  STB.  The  multi-.stream  test 
evaluates  the  power  consumption  of  the 
STB  when  multiple  principal  STB 
functions  are  used  simnltaneouslv. 

DOE  further  projjo.ses  that  the  time 
])eriod  for  each  test  in  the  on  mode.  Ton, 
shall  he  2  minutes.  The  draft  CEA-2()43 
standard  from  which  DOE’s  proposed 
on  mode  test  procedure  is  derived,  does 
not  specify  the  duration  of  time  the  STB 
.shall  he  operated  for  the  on  mode  test; 
instead,  in  section  8.1.11  it  states  that 
the  entity  sjjecifving  the  use  of  the 
CEA-2()43  standard  (which  is  DOE  in 
this  case)  shall  specify  the  time  period. 
Therefore,  DOE  is  ])roposing  that  the 
duration  of  the  test  shall  he  2  minutes, 
which  is  cousi.steut  with  tin;  time  period 
specified  in  section  8. 6. .5  of  lEC  62087 
for  the  on  mode;  tests.  Additionally,  as 
shown  in  Figure  1  in  section  111.0.4  of 
the  NOPR,  results  from  internal  testing 
conducted  by  DOE  indicated  that  the 
average  j)ower  con.sumption  over  2 
minutes  was  sufficient  to  ])rovide 
rejieatahle  results.  That  is,  the  2  minute; 
moving  average  over  a  10  minute  test 
duration  showed  less  variahilitv 


com])ared  to  the  instantaneous  power 
measurements.  Additionallv.  the 
average  power  consumj)tion  of  the  STB 
over  2  minutes  was  similar  to  the 
average  power  consumption  of  the  STB 
over  5  minutes  during  internal  testing  as 
.seen  in  Figure  1  in  section  111.0.4  of  the 
NOPR. 

DOE  invites  comment  on  all  aspects 
of  the  proj)osed  approach  for  testing  the 
STB  in  the  on  mode  of  operation. 

a.  On  (Watch  TV)  'I’esting 

DOE  proposes  to  adojjt  the  on  (watch 
TV)  test  j)rocedure  specified  in  section 
8. 2. 2.1  of  the  draft  OEA-2()43  standard 
with  some  modification.  First,  the  STB 
.shall  he  configured  as  proposed  in  Table 
1  in  section  I11.G.2  of  the  NOPR.  The 
S'l'B  shall  he  configured  such  that  all 
devices  for  the  feasible  coiifiguratioii  are 
couuected  to  the  S'l’B.  Of  all  the 
c.onnectious  to  the  STB,  only  one  .stream 
shall  he  enabled  and  shall  stream  to  a 
connected  display  device.  All  other 
connected  display  devices  and  clients 
shall  not  have  any  content  streamed  to 
them.  Next,  an  SD  channel  shall  he 
selected  and  viewed  on  the  connected 
disj)lay  device.  If  the  STB  n.ses  a  content 
])rovider  that  does  not  support  channels, 
an  approj)riate  SD  test  .stream  shall  he 
selected  and  viewed  on  the  display 
device.  Finally,  the  power  con.sumption 
measurement  shall  he  started  and  the 
average  j)ower  consumption  shall  he 
recorded  for  2  minutes  as  Pwaix  ii_si). 

For  STBs  that  .sui)port  HD  streamiug,  the 
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test  shall  he  repeated  using  HD  content  for  2  minutes  as  P\vaic'u_hi)-  Tlie  (watch  TV)  mode,  Pwaic  ii.  shall  he 

and  the  average  j)ower  shall  he  recorded  average  power  consumed  in  the  on  calculated  using  the  following  (Kiuation: 


WATCH^p  ^  P  WATCH  If 


WATCH  — 


watched' 


STB  supports  HD 
STB  doesn't  s  upport  HD 


doe’s  proposed  method  for  testing  in 
the  on  (watch  TV)  mode  is  included  in 
section  5.5.2  (On  (Watch  TV))  of  the 
proj)osed  Ajjpendix  AA  to  ,Suhpart  B  of 
10  CFR  part  430.  DOE’s  j)roj)o.sed  test 
method  is  different  from  that  specified 
in  the  draft  CEA-2()43  standard  in  one 
key  area.  The  draft  CEA-2043  standard 
te.sts  an  flD  STB  using  an  HD  test  stream 
only:  doe's  i)ro])osed  approach  te.sts  an 
HD  STB  for  2  minutes  using  an  SD  test 
.stream,  followed  by  2  minutes  of  testing 
using  an  HD  test  stream.  DOE  proposes 
to  use  both  the  SD  and  HD  test  streams 
to  test  HD  .STBs  because!  it  does  not 
exj)ect  all  content  to  he  available  on  an 
HD  stream  in  the  near  future.  That  is, 
DOE'S  expectation  is  that  HD  STBs  may 
continue  to  stream  some  content  using 
an  .SD  .stream  hecau.se  the  content  woidd 
not  he  available  in  an  HD  hroadca.st 
stream.  Therefore,  testing  an  HD  .STB 
using  both  an  .SD  and  HD  test  stream 
would  re])resent  the  typical  use  of  an 
HD  .STB  better  than  testing  it  on  an  HD 
stream  only.  This  recjuirement  is  al.so 
specified  in  the  ENERGY  STAR 
sjjecification,  and  it  allows  .stakeholders 
the  oj)portunity  to  repre.sent  energy 
.savings  if  a  .STB  can  he  designed  to 
consume  less  energy  while  streaming 
.SD  content  compared  to  streaming  HD 


content.  DOE  expects  this  additional 
test  will  have  minimal  impact  on  testing 
burden. 

Further.  DOE  j)ropo.ses  that  for  HD 
enabled  .S  TBs,  the  average  power  in  on 
(watch  TV)  mode  shall  he  the  average  of 
the  average  [)ower  consumed  using  an 
.SD  stream  and  HD  stream.  DOE  also 
considered  whether  different  weights, 
other  than  the  average,  shoidd  be  us(!d 
to  combine  the  power  consumjition 
using  SD  and  HD  .streams  for  an  HD  STB 
that  is  representative  of  consumers’ 
usage  of  each  of  these  streams.  However, 
DOE  does  not  have  any  data  that 
indit:ates  the  percentage  of  streams  that 
are  available  onlv  in  ,SD  for  HD  .STBs. 

DOE  rcupiests  c;omment  on  the 
l)roposed  method  to  test  the  on  (watch 
TV)  principal  STB  function.  DOE  al.so 
nupiests  interested  parties  to  comment, 
and  provide  data  if  available,  on  the 
pcii'cenlage  of  streams  that  are  available 
in  .SD  and  HD  for  HD  .STBs,  and  whether 
the  ju'opo.sed  eejuation  for  calculating 
I^WAK  II  should  he  changed. 

1).  Multi-Stream  Testing 

To  test  other  principal  .STB  functions 
that  are  capable  of  multi-streaming  as 
defined  in  section  II1.D.4  of  the  NOFR. 
DOE  proposes  a  multi-stream  test  that 
simultaneouslv  tests  the  mo.st  common 


.STB  functions  such  as.  viewing  a 
channel,  recording,  and  playback.  The 
propo.sed  multi-stream  test  is  included 
in  section  5.5.3  (Multi-stream)  of  the 
proposed  A})j)endix  AA  to  .Sul)j)art  B  of 
10  GFR  ])art  430.  DOE  proposes  to  test 
the  })ower  consumption  of  STBs  that  are 
capable  of  multi-.streaming  as  follows: 
First,  the  .STB  shall  he  configured  as 
proj)o.sed  in  Table  1  in  section  I11.G.2  of 
the  NOFR.  The  .STB  shall  he  configured 
such  that  all  devices  required  for  the 
feasible  configuration  are  connected  to 
the  .STB.  Next,  the  number  of  streams 
that  shall  he  enabled  and  the  type  of 
content  that  shall  he  streamed  using  the 
.STB  shall  he  as  specified  in  Table  2  of 
the  NOFR.  The  highest  priority  (smallest 
number  in  column  1  of  Table  2)  of 
streaming  content  that  is  supjiorted  by 
the  .STB  shall  he  selected.  All  streams 
recpiiriul  for  the  supported  jirioritv  shall 
he  enabled  using  api)roj)riate  content  as 
de.scrihed  in  section  lll.(k3  of  the  NOFR. 
As  an  example,  if  the  .STB  does  not  have 
DVR  capability  hut  can  connect  to 
multiple  disj)lay  devices  and  clients, 
priority  3  shall  he  selected  and  the  .STB 
shall  output  different  content  to  two 
display  devices  and  shall  playback 
jjreviously  recorded  content  on  a 
connected  client. 


Table  2— Priority  List  for  the  Multi-Stream  Test 


Priority  for  Enabling  Multi-streaming 

-  1  is  highest  priority 

-  9  is  lowest  priority 

Number  of  streams  enabled 

To  display 
devices 

To  record  on 
DVR 

To  connect  to 
clients 

1  . 

1 

1 

1 

2  . 

2 

1 

3  . 

2 

1 

4  . 

1 

2 

5  . 

1 

2 

6  . 

3 

7  . 

1 

1 

8  . 

1 

1 

9  . 

2 

_ I 

If  the  .STB  or  connected  client 
supports  HD  streaming,  an  HD  test 
stream  shall  he  u.sed,  otherwise  an  .SD 
stream  shall  he  u.sed.  Finally,  the  multi¬ 
stream  mode  jjower  con.sumption 
measurement  shall  he  started  and  the 
average  power  consumed  by  the  .STB 


shall  he  recorded  for  2  minutes  as 

Fmi  i  I  i_.srRi:AM. 

The  multi-.stream  te.st  propo.sed  hv 
DOE  to  test  multiple  functionalities  of 
the  .STB  simultaneously,  is  not 
explicitly  .sj)ecified  in  the  draft  GEA- 
2043  .standard,  hut  the  standard 
contains  most  of  the  information  that 


DOE  has  combined  for  the  multi-stream 
te.st.  The  standard  specifies  the  methods 
to  test  the  play  (section  8. 2. 2. 2  of  the 
standard)  and  record  (section  8. 2. 2. 3  of 
the  standard)  functionality  of  .STBs  with 
DVR  capability,  it  j)rovides 
recommendations  for  concurrent  testing 
of  networked  .STBs,  and  the  different 
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tests  that  may  he  peri'ornied  on  different 
types  of  S'l’lls.  Ho\vev(!r,  the  draft  CEA- 
2043  standard  does  not  re(]nire  anv  of 
the.se  tests  and  states  that  tlie  entity 
specifying  the  use  of  the  draft  (iEA- 
2043  standard  (which  is  DOE  in  this 
casii)  shall  j)rovide  the  s|)ecific 
configuration  and  ty])e  of  t(!sts  to  he 
])erfornied.  Therefore.  DOE  is  ])roposing 
the  innlti-streain  test,  which  specifies 
that:  (1)  The  ,STB  shall  he  set  nj) 
according  to  the  configuration  in  Table 
1  in  section  lll.(h2  of  the  NOPR;  and,  (2) 
diffenmt  functionalities  that  are  to  he 
tested  shall  he  enabled  using  the 
priority  listed  in  Table  2.  Once  the  STB 
is  set  up  and  the  different 
functionalities  are  enahhul.  the  ])ower 
consumption  of  the  STB  in  mnlti-.stream 
.shall  he  measured.  To  develoj)  this 
])ro])osed  multi-stream  test  for  power 
consumption  measurement,  DOE  has 
adopted  the  draft  CEA-2043  .standard’s 
])lay  and  record  tests. 

liOE’s  view  is  that  the  proposed 
multi-stream  test  is  representative  of 
typical  consumer  usage  of  a  STB 
companxl  to  individually  testing  the 
different  .STB  leaturcis.  That  is.  DOE 
ex|)ects  that  u.sers  woidd  operate 
mnlti])le,  differcait  functions  of  the  .STB 
at  the  same  time  rather  than  oijerate 
each  function  in  se(iuenc(!. 

Further,  for  .STBs  that  are  capable  of 
mnlti-streaming,  DOE  is  proposing  that 
a  maximnm  of  three  streams  .shall  he 
enabled,  if  feasible.  If  the  .STB  su])])ort.s 
only  two  .streams,  then  two  streams 
shall  he  enabled.  DOE  is  proposing  to 
enable  a  maximnm  of  three  streams 
hecau.se.  according  to  data  ])uhli.shed  by 
The  Nielsen  (Company  in  January  2011, 
the  average  number  of  TVs  per  U..S. 
household  is  2..5.-"'  Based  on  this  data, 
DOE  ajjjnoximated  that  a  typical 
household  in  the  l)..S.  has  up  to  three 
'I'Vs  and  DOE  assumed  that  a  .S'l’B 
would  typically  he  ])erforming  up  to 
three  functions  at  a  time.  Therefore, 

DOE  is  proposing  that  a  maximum  of 
three  streams  are  enabled.  While  there 
may  he  .STBs  that  are  capable  of 
streaming  more  than  three  different 
content  streams  at  a  time,  attem])ting  to 
te.st  all  available  streams  would  result  in 
te.sting  the  .STB  at  an  extreme  condition 
and  would  not  he  rejjresentative  of 
tyj)ical  .STB  n.sage.  DOE,  however,  is 
considering  iinpleimmting  a  maximum 
j)ower  test  in  which  the  .S'l’B  is  tested  at 
maximnm  functionality  where  the 
maximnm  numher  of  streams  is 
exerci.sed  simultaneously.  DOE  is  not 
currently  proposing  such  a  test,  hut 
nupiests  feedback  on  including  a 


■“'Niolsiiii  Wirt!.  ■■[■':it:t.sli(!(!t:  Tlio  II..S.  Motliti 
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maximnm  streaming  te.st,  and  if 
included,  also  reqne.sts  comment  on  the 
weightings  that  should  he  applied  to  the 
AEG  calcidation  (discussed  in  further 
detail  in  section  111.1). 

DOE  invites  interested  parties  to 
comment  on  the  pro])osed  te.st 
])rocedure  for  testing  .STBs  with  mnlti- 
streaming  ca])ahility.  DOE  is  especially 
intenisted  in  receiving  comments  on  the 
pro])osed  priority  list  for  enabling 
streams  for  te.sting  .S'l’Bs  with  mnlti- 
streaming  capability.  DOE  also  seeks 
feedback  on  whether  the  numher  of 
additional  streams  that  .should  he 
enabled  should  he  other  than  three  and 
the  reasons  for  enabling  a  different 
numher  of  streams.  DOE  requests 
comment  on  the  possibility  of  including 
a  maximum  power  te.st,  which  would 
te.st  the  .STB  such  that  the  maximum 
numher  of  streams  are  enabled.  If 
included,  DOE  recpiests  comment  on  the 
weighting  that  should  he  applied  for  tin; 
maximum  streaming  test  in  the 
calculation  of  the  AEG. 

(j.  .Sleep  Mode  Bower  Measurement 

For  sleep  mode  te.sting.  DOE  propo.ses 
two  tests  only  for  those  .STBs  that  are 
capable  of  transitioning  from  sleep 
mode  to  on  mode  within  30  .seconds  as 
defined  in  section  111.D.5  of  this  NOBR. 

If  the  .STB  cannot  he  jjlaced  in  sleep 
mode,  DOE  j)roi)ose.s  that  this  test  he 
.ski])])ed.  For  manufacturers  that  wish  to 
determine  whether  a  given  basic  mod(d 
contains  a  sleep  mode  that  meets  the  30 
sec:ond  transition  time  re(|nirement. 

DOE  is  proposing  that  the  sleep  to  on 
mode  transition  time  te.st  should  he 
performed  as  de.scrihed  in  .section  Ill.CFH 
of  the  NOBR.  While  this  te.st  is  not 
necessary  for  determining  the  power 
consnnqjtion  values  in  the  three  modes, 
DOE  would  perform  this  te.st  to 
determine  how  the  sleep  mode 
consumption  shoidd  he  determined. 

The  two  sleeji  mode  tests  are:  A 
manual  sleep  tost  in  which  the  .STB 
enters  sleep  mode  through  a  user  action, 
and  an  ABD  test  in  which  the  .STB 
automatically  enters  sleep  mode  after  a 
|)eriod  of  user  inaction.  The  propo.sed 
sleep  mode  test  is  included  in  section 
.5.(5  (.Sleep  Mode  Bower  Measurement)  of 
the  propo.sed  Ajipendix  AA  to  .Sul)])art 
B  of  10  GFR  Bart  430. 

DGE  further  proposes  that  the  time 
period  for  each  te.st  in  the  sleej)  mode, 
3’si  i:i:i',  shall  he  at  least  4  hours  and  up 
to  a  maximum  of  8  hours.  'I’he  time 
period  .shall  he  extended  ImwoikI  8 
hours  if  a  network  initiated  action 
occurs  which  nuiuires  the  sleej)  mode 
te.st  to  he  jjerformed  for  a  longer 
duration  (discussed  below  in  further 
detail).  Similar  to  the  on  mode  te.st, 
.section  8.1.11  of  the  draft  GEA-2043 


.standard  s])ecifie.s  that  the  entity 
s|)ecifying  the  use  of  the  GEA-2()43 
standard  (which  is  DOE  in  this  case) 

.shall  j)rovide  the  time  i)eriod.  Therefore, 
DOE  is  i)roj)osing  that  the  })ower 
consnm})tion  he  determined  over  4  to  8 
hours.  The  j)ro|)o.sed  time  duration  for 
the  sleej)  mode  tests  is  much  longer 
than  the  2  minutes  j)roj)o.sed  for  the  on 
mode  tests  because  DOE  exj)ects  that 
many  .STBs  may  transition  to  lower 
power  consumj)tion  modes  after  being 
in  sleej)  mode  for  a  conj)le  of  hours. 
Testing  over  a  duration  of  4  to  8  hours 
shall  caj)ture  the  decreased  j)ower 
consnnq)tion  if  it  occurs  within  the  4  to 
8  hour  time  period. 

DOE  considered  other  options  for  the 
time  j)eriod  over  which  the  average 
j)ower  of  the  .STB  in  sleej)  mode  should 
I)e  measured,  .such  as  more  than  8  hours, 
only  8  hours,  only  4  hours,  or  less  than 
4  hours.  DOE  did  not  j)ursue  the  oj)tion 
of  te.sting  sleej)  mode  over  a  j)eriod 
greater  than  8  hours  because  of  the  large 
te.sting  burden  associated  with  such  a 
long  duration.  DOE  also  considered  a 
value  less  than  4  hours  hut  is  concerned 
that  a  .STB  may  not  j)ower  down  to  the 
lowest  j)os.sil)le  energv  con.snmj)tion 
mode  in  le.ss  than  4  hours.  DOE  is 
j)roj)osing  between  4  to  8  hours  for 
testing  the  .STB  hecan.se  it  is  the  half  (4 
hours)  to  full  (8  hours)  duration  of  an 
exj)ected  over-night  sleej)  mode  of  a 
.STB.  assuming  an  8  hour  over-night 
duration  during  which  most  consumers 
are  not  using  the  .STB.  Further.  DOE 
exj)ects  that  if  a  .STB  has  the  caj)at)ility 
to  j)ower  down  to  lower  sleej)  modes,  it 
would  do  so  within  4  to  8  hours. 

For  both,  the  manual  sleej)  test  and 
ABD  te.st.  DOE  j)roj)ose.s  that  certain 
conditions  he  ensuretl  while  the  .STB  is 
in  sleej)  mode.  'I’hat  is,  it  shall  he 
ensured  that  no  recording  events  are 
.scheduled  over  the  entire  duration  of 
the  te.st.  including  the  time  the  STB  is 
in  on  mode  j)rior  to  transitioning  to 
sleej)  mode.  Further,  if  a  .STB  is  caj)ahle 
of  scheduling  a  recoi’ding,  a  recording 
shall  he  scheduled  24  or  more  hours 
into  the  future. 

Next,  no  service  j)rovider  network 
initiated  action  (such  as,  content 
downloads  or  software  uj)date.s) 
requiring  a  transition  to  on  mode  shall 
occur  over  the  4  to  8  hours  that  the  .STB 
is  in  sleej)  mode.  If  a  service  j)rovider 
network  initiated  activity  cannot  he 
di.sahled,  then  this  retjnirement  shall  he 
monitored  by  .samj)ling  the  j)ower 
consnmj)tion  at  a  rate  of  at  least  1 
.samj)le  j)er  secontl  over  the  entire 
duration  of  the  te.st  and  oh.serving  the 
changes  to  the  j)ower  con.sumj)tion  over 
time.  If  the  input  j)ower  is  less  than  or 
ecjual  to  1  \V,  then  a  linear  regression 
through  all  j)ower  readings  .shall  have  a 
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slope  of  less  than  10  mill-watts  per  hour 
{m\V/h).  If  the  slo])e  of  the  linear 
regitission  is  etpial  to  or  greater  than  10 
m\V/h,  it  is  assumed  that  a  network 
activity  has  occurred  and  the  test  shall 
eith(!r  he  restart (kI  or  extended  until  the 
slojie  is  less  than  10  m\Y/h.  For  input 
powers  greater  than  1  W.a  linear 
rcigression  through  all  power  nuidings 
shall  have  a  slope  of  less  than  1  percent 
of  the  measured  input  power  per  hour. 

If  the  slope  is  ecpial  to  or  greater  than 
1  j)ercent.  it  is  a.ssumed  a  network 
activity  has  occurred  and  the  test  shall 
either  he  restarted  or  extended  until  the 
slope  is  less  than  1  percent.  In  addition, 
if  the  test  is  extended  beyond  8  hours 
to  meet  the  required  conditions,  the 
average  power  t:onsumption  o\’(!r  the 
entire  test  duration  shall  he  used  to 
calculated  the  rated  ])ower  consumption 
in  sleep  mode. 

Finally,  no  local  area  network 
initiated  actions  requiring  a  transition  to 
on  mode  shall  he  scheduled  over  the  4 
to  8  hours  that  the  S'fB  is  in  sleep  mode 
(example;  mobile  aj)j)lications  or  other 
network  devices  reque.sting  service). 

The  above  recpurements  for  sleej) 
mode  testing  have  hecm  adopted  from 
the  draft  (;FA-2()43  s])ecification  with 
some  differences.  For  example,  section 
8.3.1  of  the  draft  CFA-2043  standard 
specifies  that  no  recording  shall  he 
scheduled  while  the  STB  is  in  sleep 
mode.  However.  HOF  jjroposes  that  no 
recording  shall  he  scheduled  for  the 
entire  duration  that  the  STB  is  tested  for 
the  sleep  mode  test,  including  the  time 
the  STB  is  in  on  mode  prior  to 
transitioning  to  sleep  mode.  For  the 
manual  sleep  test,  the  time  j)eriod  in  on 
mode  is  5  minutes  (as  discussed  in 
section  Ill.G.ti.a  of  the  NC3FR)  and  for 
the  APD  test,  this  time  period  is  a 
maximum  of  4  hours  (as  discussed  in 
section  IIl.G.ti.h  of  the  NOPR).  This 
propo.s(!d  nKjuireimmt  enables  the  STB 
to  transition  to  sleej)  mode  as  desired, 
without  any  .scheduled  recordings 
keej)ing  the  S'FB  in  on  mode. 

nOE  is  also  i)roj)osing.  for  sleej)  mode 
testing,  that  a  recording  he  scheduled  24 
or  more  hours  into  the  future  on  STBs 
that  are  caj)ahle  of  scheduling  a 
recording.  'Fliis  j)roj)osed  recjuirement  is 
not  j)art  of  the  draft  (iEA-2()43  standard. 
HOE  has  included  the  recording 
recjuirement  because  it  understands  that 
the  j)ower  consumj)tion  of  the  STB  may 
1)(!  different  when  a  rcicording  is 
.scheduled  comj)ared  to  when  it  is  not. 
When  a  recording  is  scheduled,  the  STB 
jMirforms  some  non-j)rimarv  functions  in 
the  background  to  keej)  track  of  time 
and  ensure  that  it  transitions  to  on  mode 
once  it  is  time  to  initiate  recording.  On 
the  other  hand,  if  the  S'FB  does  not  have 
any  recording  or  other  functions 


scheduled  for  the  future,  it  may  not 
j)erform  any  function  until  the  user 
transitions  it  hack  to  the  on  mode  using 
a  remote  control.  DOE  exjjects  that  a 
S'FB  in  a  consumer's  home  tyj)ically 
keej)s  track  of  some  command  that 
recjuires  it  to  initiate  an  action  in  the 
future  while  it  is  still  in  sleej)  mode.  For 
examj)le.  while  the  S'FB  is  in  sleej) 
mode  it  may  have  to  transition  to  on 
mode  because  the  u.ser  had  scheduled  a 
recording  j)rior  to  j)lacing  it  in  sleej) 
mode.  Therefore,  DOE  j)roj)oses  that  a 
recording  shall  he  initiated  24  or  more 
hours  into  the  future  from  te.st  time. 

Another  difference  between  DOE’s 
j)roj)osed  test  method  and  the 
recjuirements  sj)ecified  in  the  draft 
GEA-2043  standard  is  that  .section  8.3.1 
of  the  standard  .sj)eciries  that  it  shall  he 
ensured  that  no  .service  j)rovider 
network  initiated  actions  occur  while 
the  S'FB  is  in  sleej)  mode.  However,  for 
S'FBs  that  may  not  he  te.sted  by  a 
manufacturer  and  are  tested  at  a  third- 
j)arty  laboratory,  it  might  not  he  j)ossihle 
to  know  when  a  .service  j)rovider 
network  initiated  action  occurs.  Bec;au.se 
it  is  not  j)o.s.sil)le  to  control  the  initiation 
of  this  activity,  DOE  is  j)roi)osing  that 
the  i)ower  readings  recorded  at  a  rate  of 
at  least  1  .samj)le  j)er  .second  shall  he 
oh.served  for  changes  in  j)ower 
con.sunq)tion  and  a  linear  regre.ssion 
shall  h(!  j)erformed  to  determine 
whether  a  service  j)rovid(!r  initiated 
activity  has  oc;curred.  As  discu.ssed 
above,  if  the  .sloj)(;  of  the  linear 
regression  is  greater  than  1  i)ercent.  for 
inj)ut  j)ower.s  greater  than  1  W,  then  it 
is  a.ssumed  a  network  initiated  action 
ot;cur.s  and  the  test  shall  he  restarted  or 
extended  until  the  .sloj)e  is  less  than  1 
j)ercent.  The  j)roj)o.se{l  refjiurements  for 
analyzing  the  j)ower  con.sumj)tion 
readings  have  been  adoj)ted  from  the 
lEG  (>2301  standard  with  .some 
modification.  lEG  1)2301  sj)ecifies 
similar  recjuirements  for  determining 
the  j)ower  con.sumj)tion  within  a  mode 
that  is  not  cyclic.  A  j)otontial  drawback 
of  doe’s  j)roj)o.sed  method  to  check  for 
a  network  initiated  action  is  that  if  the 
sloj)e  of  the  linear  regre.ssion  is  analyzed 
and  u.sed  to  gauge  for  network  initiated 
activities,  it  is  j)ossihIe  that  the  .sloj)e 
may  vary  even  when  the  S'FB  transitions 
to  lower  j)ower  con.sumj)tion  modes 
through  the  sleej)  mode.  'Fhat  is,  if  a 
S'FB  enters  sleej)  mode  when  the 
“Power”  button  on  the  remote  is 
j)re.ssed,  and  then  continues  to 
transition  to  lower  j)ower  consumj)tion 
modes  over  the  4  to  8  hour  time  j)eriod 
of  the  sleej)  mode  te.st,  then  the  sloj)e  of 
the  linear  regre.ssion  may  not  he  less 
than  1  j)ercent  of  the  measured  inj)ut 
j)ower  j)er  hour  as  .sj)ecified  in  the 


nujuirements.  In  such  a  scenario,  the 
test  duration  for  the  sleej)  mode  mav  he 
extended  until  the  j)ower  con.sumj)tion 
of  the  .S'FB  .stabilizes  around  a  j)articular 
value.  While  this  would  increase  the 
test  burden  for  manufacturers  and  third- 
jiarty  laboratory  testing,  an  advantage 
would  he  that  the  lowe.st  j)ower 
consumjition  modes  of  the  .S'FB  would 
he  caj)tured  and  included  in  the  sleej) 
mode  j)ower  consumjition 
measurements.  Alternatively,  DOE  is 
concerned  that  if  the  time  jieriod  of  the 
sleej)  mode  te.st  is  extended  to  he  miu:h 
longer  than  8  hours,  the  test  may 
increa.se  test  burden. 

DOE  also  considered  other  oj)tions  to 
numitor  for  network  initiated  activities, 
which  it  has  not  j)roj)osed  in  today’s 
rulemaking.  One  ofthe.se  oj)tion.s  would 
he  to  .samj)le  the  j)ower  consumj)tion  at 
a  rate  of  at  least  1  samj)le  jier  .second 
and  determine  if  the  j)ower  .samjiles 
continuously  exceed  the  median  j)ower 
c:on.sumj)tion  by  more  than  10  j)ercent  of 
the  median  j)ower  for  more  than  15 
minutes  over  the  4  to  8  hour  sleej)  mode 
duration.  However,  DOE  did  not 
j)roj)o.se  this  ai)j)roac;h  for  several 
rea.sons.  First,  any  value  that  is  selected 
for  comj)aring  the  j)ower  .samj)le.s  to  the 
median  j)ower  (such  as  10  j)erc:ent  in  the 
.setuj)  discus.sed  here)  as  well  as  the 
duration  of  time  (15  minutes)  may  not 
encomj)ass  all  j)o.ssil)le  scenarios  of  a 
transition  from  sleej)  to  on  mode  during 
the  sleej)  mode  te.st.  For  examj)le,  if  a 
network  event  increases  j)ower  by  5 
j)ercent  over  a  duration  of  2  hours,  this 
aj)j)roach  would  not  caj)ture  the 
transition  from  sleej)  to  on  mode  even 
though  the  in(;rea.se  in  j)ower 
consumj)tion  would  he  significant. 
Another  di.sadvantage  of  this  aj)j)roach 
is  that  j)eriodic  events  that  may  be 
intended  to  occur  during  sleej)  mode 
would  he  faksely  caj)tured  as  a  network 
initiated  activity.  For  examj)le,  if  a  .STB 
wakes  uj)  for  15  minutes  every  2  hours 
while  in  sleej)  mode,  this  aj)j)roach 
would  caj)ture  it  as  a  network  event, 
while  in  fact  it  is  a  scheduled  activity 
that  should  he  j)art  of  the  sleej)  mode 
j)ower  con.sumj)tion  measurement. 

Another  aj)j)roach  that  DOE 
considered  hut  has  not  j)roj)osed  would 
he  to  test  the  .S'FB  in  sleej)  mode  for  a 
very  long  j)eriod  of  time,  such  as  24 
hours,  so  that  the  effect  of  a  network 
initiated  activity  is  mitigated  over  the 
long  time  j)eriod.  However,  DOE 
determined  not  to  j)roj)o.se  this 
aj)j)roach  because  of  the  significant  test 
burden  to  te.sting  laboratories. 

Finally,  once  all  the  conditions  for 
j)erforming  the  sleej)  mode  test  are  met. 
IX)E  j)roj)ose.s  that  the  .STB  shall  he 
configured  as  i)roj)o.sed  in  'Fable  1  in 
.section  11I.G.2  of  the  NOPR.  The  STB 
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•shall  bo  (;onfi{.uro(l  siioh  that  all  dovicos 
'■‘'hu.mlforthofoasibloconnguratio,,  ‘ 
an;  coniioctod  to  iho  STB.  tho  STB 
J-s  confignrod  it  .shall  bo  jdacod  into 

•s  oop  niodo  a.sdosoribodin.soction 

in.(,.(,  a  for  tho  manual  .sloop  to.st  and  as 
(  osmbod  in  sootion  lll.Ci.b.b  for  tin; 

Al^lJ  tost. 

IX)E  invitos  {.oininont  on  all  aspoots 
<)1  Iho  Propcrsod  spocific^tion  lor  sotting 
lip  S  J  Bs  for  to.sting  in  tho  sloop  inodo 
of  oporation.  In  partionlar.  DOE  i,s 
intorostod  in  roooiving  ooininonts  on  tho 
fjrojio.sod  tnno  duration  of  4  to  H  hours 
ovor  winch  tho  JKnvor  consumption 

•sliall  bo  measurod  and  whothor  this 
(  nration  should  bo  incroa.sod  or 
docroasod  to  bottor  roprosont  STB  powor 
consumption  in  slooji  modo.  DOE  also 
i'0(]Uosts  commont  on  tho  proposed  ' 
schodulod  recording  ro(]uiromont  prior 
to  placing  tho  STB  in  sloop  modo  to 
inoasuro  its  powor  consumption  DOE 
lociuosts  intorostod  parties  to  provide^ 
data,  if  availahlo.  on  tho  variation  in 
powor  consumption  of  a  STB  when  a 
*'ooording  is  .scdiodnlod  versus  when  it  is 
not.  I-inally,  DOE  invitos  intorostod 
parties  to  commont  on  all  aspects  of  tho 
propo.sod  method  to  address  network 
niitiatod  actions.  DOE  requests 
comment  and  data,  if  available,  on  tho 
apjiroach  proposed  in  today’s  NOBR, 
the  aiijiroachos  that  wore  considered  but 
liavo  not  boon  jnoposod,  as  well  as  anv 
other  apjiroach  that  stakeholders  boliiivo  i 
would  best  capture  tho  transition  of  tho  | 
S 1  B  from  sloop  mode  to  on  modo  duo  I 
to  network  initiated  activities.  i 


a.  Manual  Slooji  Testing 

DOE  jirojiosos  to  moasnro  tho  STB 
power  comsumption  in  tho  manual  sloon 
niodo  only  for  STBs  that  can  traasition 
Ironi  s  001)  mode  to  on  modo  within  :t() 
■soconds  as  defined  in  section  III.D  .5  of 
Iho  NO|.R  For  STBs  llwt  sup,,,,,., 

■sleej)  mode,  DOE  iirojioses  that  the 
power  consumption  in  manual  sleep 
mode,  Psi.i.;ti-_.\,A.\i  AC.  .shall  be  .set  equal 

i"  ^  .support  sloop 

Qam  pi’upo.sos  to  inoasuro  tho 

SIB  power  consumption  in  manual 
sloo])  modo  as  follows.  Once  tho  STB  is 
configured  it  shall  bo  operated  in  tho  ‘ 
imilti-.stroam  tost  configuration  (section 
ni.(,..'5.h  of  tho  NOPR)  for  at  least  .5 

"uniitos,  if  the  STB  .supports  niiilti- 

stroaming.  If  tho  STB  does  not  .support 
imilti-.slroaming,  it  .shall  bo  operated  in 
ho  on  (watch  TV)  configuration  (.section 
IlI.C,..'-).a  of  tho  NOPR)  for  at  loa.st 
niimitos.  Next,  tho  “Powor”  hutton  on 
Iho  remote  for  tho  STB  and  each  locallv 
connected  display  device  and  client  ' 
•shall  bo  jiros.sed  moniontarily  (for  less 
than  1  second)  to  place  tho  STB  and 
oaidi  locally  connected  display  device 
and  client  into  sleej)  mode,  as  defined 


ces  in  .seiition  III.D..'5  of  the  NOPR  The  STB 
I  remote  control  shall  not  be  used  (or 

Hi  n»nm(l)  after  the  STB  has  been  pla(:ed  in 

.sloe])  mode.  It  iiiicst  be  ensured  that  tho 
jS  FB  and  each  locally  connected  client 
' .  luis  ontorod  slooj)  mode.  This  shall  b(> 
done  by  ensuring  no  cliannol  viewing  or 
locording  is  .suj)])ortod  on  tho  STB  and 

>  '-l'^l•s■  That  is.  there  .shall  1)0  no  video 

lb  ()nti)nt  on  tho  connected  display 

(l(;vico(.s)  from  tho  S'l'B  and  anv  locallv 
(.onnoctod  clients.  Tho  manual  sloop  ' 

•  'iiode  power  consumption  moasuroinont 

•shall  bo  started  and  tho  average  power 
consumed  by  tho  STB  shall  bo  recorded 
as  I  si.i  a  o  NiAM  Ai,  ovor  tho  time  i)oriod 
as  dotornuned  in  section  lll.C.q  of  tho 
HI  NOPR.  DfJE’s  propo.sed  to.st  for  tho 
inanual  sleep  mode  is  included  in 
sect  ion  .'5  ().7  (Manual  Sleep  Test)  of  tho 

Crro  o  Appendix  AA  to  Siibpart  B  of 
10  (JiR  Part  4:t(). 

DOE  is  projiosing  to  set 

y.'ili';' A'  oqual  to  PwAK  II  for 
S I  Bs  that  may  not  nece.ssarily  support 
the  manual  sleep  mode  to.st.  this  is 
•s  because  assigning  a  value  of  ()  kWh  for 
Iho  power  consumption  in  mamial  slooi) 
mode  lor  such  STBs  would  bo 
luisloading.  A  o  kWh  powor 
con.siuniilion  value  in  manual  sloop 
mode  may  indicate  that  tho  STB  does 
not  consume  any  energy  when  it  is 
I  placed  m  sleep  mode,  which  is 

luaccnrato.  Further,  for  tho  purposes  of  , 
•  ho  calculation  of  the  AEC  metric 

Ninimf'.'''  '•"  ■'"‘’^'lioii  III. I  of  tho  I 

).  setting  Psi.ia  |._ma\uai.  eipial  to 
I  U  A  ic  ii  would  count  the  STB  as  beintj  i 
lu  the  on  mode  if  it  does  not  supjiort  the  1 
uianual  sleep  mode  test.  This  would 
ousiire  that  the  AEC  metric  is  a  ' 

I'opre.sentation  of  STB  operation  that  is 
con.sistent  with  tho  definition  of  sloop  a 
mode  ])ropo.sod  in  this  NOPR  ti 

OCE’s  projiosod  tost  procoiiuro  for  P 

determining  the  average  power  p 

coirsumed  by  the  STB  in  manual  sleei)  1 
mode  IS  similar  to  the  requirements  C( 
specified  in  section  8.:i.4  of  the  draft  A 
CEA-2()4:i  standard  for  the  sleep  mode  S 
Pi’oeudure.  with  .some  minor  tf 

<  While  DOE  p,, II, 

he  S 1  B  shall  operate  in  on  mode  for  at  c( 
loa.st  .'I  minutes  jirior  to  jilacing  the  STB  N 
lu  sleej)  mode,  the  draft  CEA-204:t  sii 

standard  does  not  sjiecify  anv  time  dc 

requirement.  DOE  is  jn'ojio.sing  this  sli 

requirement  to  ensure  that  all  STBs  that  co 
aie  tested  are  ojierated  for  the  .same  Nl 

duration  of  time  jirior  to  transitioning  to  “P 
s  eej)  mode.  DOE  .selected  .5  minutes  as  pn 
tiu;  nununum  jirojio.seil  duration  to  .so, 

operate  the  STB  in  on  mode  jn  ior  to  di 

tlic  S  FB  IS  hilly  functional  hefore  sleep  111. 
mode  IS  initiated,  without  increasing  the  me 
tost  hurden  significantly.  During  co, 

mternal  testing  (de.scribed  in  section  but 


PH  1II.C.4  of  the  NOPR),  DOE  ob.served  that 
.  uone  of  the  tested  STBs  took  longer  than 
Ill  .)  minutes  to  turn  on  and  enable 

10  functionality.  DOE  believes  this 
loquirement  will  ensure  that  there  is 
consistency  and  rejieatabilitv  between 

oi  te.sts  without  un|)o.sing  an  undue  burden 

11  on  nianulat;turer.s. 

I)  Another  difference  hetween  DOE’s 
projio.sed  test  and  the  draft  CEA-204't 
V  «taudard  is  that  the  standard  jirovides 
three  different  methods  to  verify  that  the 
nt  S I  B  has  entered  sleej)  mode  and 

.sj)e(;ifie.s  that  any  of  the  three  methods 
d  can  he  used  lor  verification.  These  are; 
ensuring  that  no  channel  viewing  or 
recording  is  siijiported  on  the  STB; 
olj^smrving  a  sleej)  mode  indicator  on  the 
S  B.  which  may  be  found  from  the  u.ser 
0  manual;  or.  waiting  for  a  j)redetermined 
1  period  of  time  that  is  provided  by  the 
entity  .sjiecifying  tlie  use  of  the  CEA- 
204.1  standard.  Of  the.se  methods,  DOE 
cs  jmijiosing  to  u.se  the  first  ajijiroach. 
which  requires  ensuring  that  no  channel 

tbe'srn  -supjiorted  on 

h(.  SI  B.  DOE  exjiects  this  method  to  be 
P  the  iiiost  common  wav  for  determining 
whothor  or  „  ,ST|i  has  onlorotl  .sloop 
motlo.  N„l  all, STBs  havo  a  sloop  i„„,|,! 
indicator  cm  the  hox  and  a  standard 
jiredetermined  wait  time  for  all  .S'FBs 
could  jiotenlially  be  long  or  short  for  at 
least  some  of  the  .STB.s.  An  indiviihial 

Q'rn'^  guarantees  that  the 

S  I  B  has  transitioned  to  sleej)  and  that 
I  the  measurement  may  be  taken. 

DOE  invites  interested  j)artie.s  to 
comment  on  the  j,roj)o,sed  reijuirements 
lor  testing  SI  Bs  in  manual  sleej)  mode. 

h.  Auto  Power  Down  Testing 

DOE  j)roj)o.se,s  to  j)erforin  an  APD  test 
as  a  second  sleej)  mode  test.  The  APD 
tost  is  included  in  .section  .'S.b.H  (Auto 
Power  Down  (APD)  Te.st)  of  the 

inrr7n  AA  to  Subjiart  B  of 

10  CPR  I  art  4.10.  To  measure  the  j)ower 

Ap'n  ‘-^‘Pahle  of 

At  D  DOE  propo.ses  tlie  following  te.st 

o  luanual  sleej)  te.st.  once 

the  SIB  IS  configured  it  shall  be 
ojierated  in  the  multi-stream  te.st 
configuration  (section  Ill.(;..'’).b  of  the 
NOPR)  for  at  least  .'5  minutes,  if  the  STB 
•suj)j)ort.s  multi-streaming.  If  the  .STB 
does  not  sujiport  multi-streaming,  it 
•shall  be  oj)erated  in  the  on  (watch  TV) 
configuration  (section  IlI.O..'-,.a  of  the 
Nld<)  lor  at  least  5  minutes.  Next,  the 
“Power”  button  on  the  remote  shall  be 
Jire.ssed  momentarilv  (for  le.ss  than  1 
•socond)  only  for  any  locally  connected 
clients  to  j)lace  the  connecied  clients 
into  sdeeq)  mode,  as  defined  in  .section 
111-0.5  of  the  NOPR.  Additionally,  if 
more  than  one  disjilay  device  is  locally 
connected  to  the  STB.  the  “Power”  " 

Imtton  on  the  remote  for  the  additional 
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locally  connected  display  devices  shall 
1)(!  j)re.ssed  and  the  STB  shall  .stream 
content  to  one  connected  dis])lay  device 
only.  Once  all  hut  one  connected 
display  device  are  “ofi”.  the  S'l'B  remote 
control  shall  not  he  used.  The  S'l’ll  shall 
h(!  oj)erated  until  it  enters  sleej)  mode  or 
until  4  hours  elajjse.  whichever  ocxairs 
first.  H  the  STB  does  not  transition  into 
sleej)  mode  at  the  end  of  4  hours,  then 
the  .STB  is  not  considered  to  .suj)])ort 
API)  and  Psi  shall  he  set  ecjual 

to  P\\  AR  M-  Once  the  .STB  is  in  API),  the 
j)ower  con.sum])tion  measurement  in 
API)  shall  he  started  and  the  average 
j)ower  shall  he  recorded  as  Psi  i:i.i>_aim) 
over  the  time  j)eriod  as  determined  in 
.section  lll.O.ti  oftheNOPR. 

DOE’s  ])ro|)osed  test  is  similar  to  the 
manual  sleej)  test  di.scus.sed  iii  section 
lIl.G.B.a  of  the  NOPR;  the  only 
difference  is  that  in  the  manual  sleej) 
mode  te.st  the  .STB  is  j)laced  into  sleej) 
mode  manually,  while  in  the  API)  test 
the  .STB  transitions  to  sleej)  mode 
hecau.se  no  u.ser  activity  occurs  over  a 
certain  time  j)eriod.  DOE's  j)roj)o.sed  test 
for  API)  also  has  .some  differences  from 
the  j)ower  mode  transition — “on  to 
API)"  transition  te.st  described  in 
.section  8. .5.1  of  the  draft  ('EA-2043 
standard.  First,  the  te.st  .sj)ecified  in  the 
draft  (3iA— 2043  standard  records  hoth 
the  j)ower  consumj)tion  to  transition 
from  on  mode  to  API)  and  the  time  it 
takes  to  transition  from  on  mode  to 
APD.  In  DOE's  j)roj)o.sed  te.st  j)rocedure. 
however,  DOE  j)roj)o.ses  a  maximum 
time  of  4  hours  for  the  .STB  to  transition 
to  sleej)  mode  through  APD.  DOE 
j)roj)o.se.s  that  the  .STB  should  transition 
to  sleej)  mode  within  4  hours,  or  else 
the  .STB  is  not  considered  to  .suj)j)ort 
APD.  DOE’s  j)roj)o.sed  4  hour  time  limit 
to  transition  to  API)  is  adoj)ted  from  the 
ENERGY  .STAR  sj)ecification.  which 
states  that  j)ro{luct.s  that  offer  the  APD 
feature  should  he  shij)j)ed  with  APD 
enabled  by  default  and  with  the  APD 
timing  set  to  engage  after  a  j)eriod  of 
inactivity  le.ss  than  or  equal  to  4  hours. 

DOE  considers  the  4  hour  time  lin)it 
to  he  reasonable  hecau.se  it  assumes  that 
TV  programming  typically  does  not 
exceed  4  hours  iu  duration.  Therefore, 
if  a  viewer  is  watching  such 
j)rogramming  without  .sending  anv  other 
commands  to  the  .STB  over  the  duration 
of  the  j)rogram,  the  .STB  may  transition 
to  API)  at  the  end  of  4  hours  without 
shutting  off  the  viewer’s  j)rogram  of 
interest.  DOE  also  considered  allowing 
the  .STB  configuration  to  he  changed 
from  its  default  APD  behavior  to  a 
shorter  j)eriod  for  the  j)urj)o.ses  of 
te.sting  API)  as  long  as  the  default 
behavior  was  to  j)ower  down  within  4 
hour.s.  This  would  shorten  the  test  time 
for  the  APD  test;  however.  DOhl  does  not 


j)roj)ose  this  aj)j)roach  at  this  time  as  it 
niav  not  he  clear  as  to  whether  or  not 
the  default  behavior  meets  the  required 
4  hour  limit  without  exercising  the  te.st. 
DOE  al.so  considered  a  j)eriod  less  than 
4  hours  for  the  APD  te.st,  hut 
j)reliminarily  determined  that  any 
mandated  time  j)eriod  that  is  shorter 
may  have  a  negative  imj)act  on  the 
consumer,  because  it  may  transition  the 
.STB  to  sleej)  mode  while  the  consumer 
may  still  he  viewing  the  j)rogramming. 

Doe  also  considered  .scaling  the  APD, 
wherein  the  j)ower  con.sumj)tion  in  APD 
would  he  dej)endent  on  the  duration 
requiied  for  the  STB  to  transition  from 
on  mode  to  sleej)  mode  using  the  APD 
feature.  I'or  examj)le,  DOE  currently 
j)roj)o.se.s  to  a.ssign  7  hour.s  to  the  APD 
j)ower  con.sumj)tion  value  while 
calculating  the  AEG  metric  as  di.scus.sed 
in  detail  in  section  111.1  of  the  NOPR. 

The  j)roj)o.sed  method  to  calculate  AEG 
allocates  the.se  7  hours  to  APD  assuming 
it  would  require  4  hours  to  transition 
from  on  mode  to  sleej)  mode  using  the 
APD  feature.  DOE  also  considered 
allowing  fora  higher  daily  hour 
allocation  for  .STBs  that  entered  APD 
within  1  or  2  hour.s.  However,  DOE  is 
concerned  that  j)roj)osing  scaling  of 
j)ower  con.sumj)tion  in  APD  in  the  te.st 
j)rocedure  may  encourage 
nianufacturers  to  use  a  very  short 
default  APD  time  j)eriod  that  might  he 
intrusive  to  the  consumer  exj)erience. 
This  would  hamj)er  consumer  adoj)tion 
of  APD  because  the  .STB  may  transition 
to  sleej)  mode  while  a  consumer  is  still 
viewing  content.  In  such  a  situation,  if 
the  consumer  di.sahles  the  APD  feature, 
the  j)otential  energy  savings  for  APD 
enabled  .STBs  may  not  he  realized  in  the 
field.  While  DOE  is  not  j)roj)osing  a 
scaled  APD  j)ower  consumj)tion  value 
in  today’s  NOPR,  it  requests 
stakeholders  to  comment  on  j)otential 
methods  to  scale  APD  and  the 
advantages  and  disadvantages  of  scaling 
the  j)ower  consumj)tion  in  APD.  DOE 
also  recjuests  comment  on  the  imj)act  of 
a  scaling  APD  j)ower  con.sumj)tion  value 
on  the  j)roj)o.sed  AE(]  metric  (discussed 
in  .section  111.1  of  the  NOPR)  and 
j)otential  methods  to  account  for  a 
scaling  APD  value  in  the  AEG  metric. 

Another  difference  between  DOE’s 
j)roj)osed  te.st  for  APD  and  the  test 
.sj)ecified  in  the  draft  (T]A-2()43 
standard  is  that  DOE  j)roj)o.ses  the  same 
configuration  of  connections  for  the  .STB 
as  is  used  for  all  other  te.sts.  In  contrast, 
the  test  .sj)ecified  in  the  draft  GEA-2()43 
standard  tests  on  an  individual  STB 
only.  As  discussed  in  section  111.G.3  of 
the  NOPR,  DOE’s  j)roj)osed  method 
matches  the  usage  exj)ected  in  a  tyj)ic:al 
household.  That  is,  all  connected 
devices  will  he  connected  to  the  .STB  at 


all  times,  hut  the  .STB  will  he 
j)erforming  different  functions  at 
different  times.  Therefore,  DOE  has  not 
changed  the  configuration  in  which  the 
.STB  is  tested  for  the  APD  test. 

DOE  invites  interested  j)arties  to 
comn)ent  on  the  j)roj)o.sed  test  for 
determining  the  .STB  j)ower 
consumj)tion  in  APD.  Particularly,  DOE 
recjuests  comment  and  data,  if  available, 
on  the  time  recjuired  to  transition  to 
sleej)  mode  and  whether  this  time 
j)eriod  should  he  set  at  a  default  value 
of  4  hours  or  adjusted  during  testing. 

7.  Off  Mode  Power  Measurement 

DOE’s  j)roj)osed  te.st  j)rocedure  for 
determining  the  j)ower  consumj)tion  of 
a  .STB  in  off  mode  is  similar  to  the  te.st 
j)rocedure  .sj)ecified  in  section  8.4.1  of 
the  draft  GEA-2()43  standard.  The 
j)i'oj)osed  off  mode  te.st  is  included  in 
section  5.7  (Off  Mode  Power 
Measurement)  of  the  j)roj)osed 
Ai)j)endix  AA  to  Suhj)art  B  of  10  GFR 
Part  430.  DOf]  j)roj)oses  the  following 
test  to  determine  the  off  mode  j)ower 
consumj)tion  of  the  .S'l'B.  If  the  .STB 
suj)j)orts  off  mode  as  defined  in  .section 
HI. I). 5  of  the  NOPR,  it  shall  he  j)laceil 
in  off  mode.  If  it  does  not  sui)j)ort  off 
Diode  as  defined  in  section  111.1). 5,  this 
te.st  shall  he  .skij)j)ed.  Next,  wait  until 
the  .STB  enters  off  mode  and  record  the 
average  j)ower  consumed  by  the  .S'l’B  for 
2  minutes  as  Poi  i-. 

DOE  invites  interested  i)artie.s  to 
comment  on  the  j)roj)osed  recjuiremenfs 
for  te.sting  .STBs  in  off  mode. 

8.  .Sleej)  to  On  Mode  Transition  'fime 
Measurement 

DOE  j)roj)ose.s  to  include  a  te.st  to 
verify  the  time  recjuired  to  transition 
from  sleej)  mode  to  on  mode  to  helj) 
manufacturers  to  determine  if  the  basic 
model  contains  a  sleej)  mode  j)er  DOE’s 
j)roj)o.sed  regulatory  definition 
(discussed  in  section  1II.D.5  of  the 
NOPR).  According  to  the  definition 
j)roj)osed  for  sleej)  mode  in  section 
II1.D.5  of  the  NOPR,  a  .STB  is  considered 
to  he  in  sleej)  mode  only  if  it  can 
transition  from  sleej)  mode  to  on  mode 
within  30  seconds.  While  .STB 
manufacturers  may  know  the  time  it 
takes  for  the  .STB  to  transition,  DOE  is 
including  this  test  in  today’s  j)roj)osed 
te.st  j)rocedure  in  the  event  there  is  any 
uncertainty  if  the  .STB  meets  the  sleej) 
mode  recjuirements.  The  j)roj)osed  te.st 
j)rocedure  for  determining  the  transition 
time  from  sleej)  mode  to  on  mode  is 
described  below  and  has  been  adoj)ted 
from  section  8.5.5  of  the  draft  GEA-2()43 
standard’s  Power  Mode  Transition — 
“.Sleej)  to  On"  Transition  test  method. 
The  j)roj)osed  sleej)  to  on  mode 
transition  time  measurement  test  is 
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included  in  .section  5.8  (Sleep  to  On 
Mode  Transition  Time  Measurement)  of 
the  pro])osed  Appendix  AA  to  Suhpart 
B  c)fl()CFR  Part  430. 

DOE  ])ro])oses  the  following  lest  to 
determine  the  sleej)  to  on  mode 
transition  lime.  The  lest  shall  he  used  to 
\’erify  two  diffenml  cases.  First,  to 
determine  the  transition  time  from  sleej) 
to  on  mode  for  the  manual  sleej)  test, 
and  second,  to  determine  the  transition 
time  from  sleej)  to  on  mode  for  the  APD 
le.st.  For  the  manual  sleej)  test,  the  STB 
shall  he  j)laced  into  sleej)  mode 
according  to  the  stej)s  sj)ecified  in  the 
manual  sleej)  mode  test  (de.scrihed  in 
section  111. G. 8. a  of  the  NOPR).  For  the 
APD  test,  the  STB  shall  he  allowed  to 
transition  to  sleej)  mode  from  on  mode 
automatically,  according  to  the  .stej)s 
sj)ecified  in  the  APD  test  (described  in 
section  lll.G.B.h  of  the  NOPR).  For  both 
sleej)  mode  te.sts.  once  the  STB  enters 
sleej)  mode,  wait  until  the  STB  j)ower 
consumption  (Psi.cia*.  which  is  generic 
for  Psi.ia:p_MANi'Ai.  nr  Psiaaa'_Ai>i))  is 
between  Psi  laa*  'ind  Psi  i  i  i'  +  0.5VV.  That 
is,  the  j)ower  consumj)tion  should  he 
less  than  Psia aa-  +  d-5  VV  and  greater 
than  Psiaaa>-  After  the  j)Ower 
consumj)tion  reaches  the  desired  value, 
wait  for  at  least  5  minutes  before 
j)ressing  the  “Power”  button  on  the 
remote  or  front  j)anel  of  the  S'FB.  (3nce 
the  S'l’B  is  j)owered.  elapsed  time 
measurement  shall  he  started  and  the 
duration  shall  he  measured  until  the 
STB  enters  on  mode.  It  shall  he  ensured 
that  the  STB  has  entered  on  mode  when 
it  suj)j)orts  channel  viewing  on  the 
connected  disj)lay  device  or  client.  The 
duration  to  transition  from  sleej)  mode 
to  on  mode  shall  be  recorded  as 


Whore: 

x  =  tl)o  sanij)Io  n)(!an. 

1)  =  the  nunihor  of  sanij)los.  and 


Wlior(!: 

A-  tlio  san)i)lo  moan, 
s  =  the  sani|)lo  standard  deviation, 
n  =  the  nnn)l)(;r  of  san)j)les.  and 

=  ll)e  1  statistic  for  a  9.5  i)ercent  one- 
tailed  t:onfidence  interval  will)  n-1 
degrees  of  freedom. 

Ba.sed  on  internal  testing  DOE 
conducted  on  STBs  (de.scrihed  in 


Tsi.i-:i-i>_ro_()N-  If  Tsi.i:ia>_i'o_()N  is  greater 
than  30  seconds  then  Psi,i:i.i>_MANi'Ai, 
and/or  Psi,i:i:e_Ai*i)  shall  he  .set  equal  to 
P\\  A  I  C'll- 

doe’s  j)roj)osed  test  to  determine  the 
transition  time  from  sleej)  mode  to  on 
mode  is  similar  to  the  sleej)  to  on  mode 
transition  test  .sj)ecified  in  the  draft 
GEA-2()43  .standard,  with  .some 
additional  .sj)ecification.s.  First,  DOE’s 
j)roj)osed  test  sj)ecifie.s  that  the  STB 
shall  he  j)laced  into  sleej)  mode  in  two 
different  way.s;  manually  using  the  STB 
remote  for  the  manual  sleej)  test,  and 
automatically  for  the  APD  test  as 
de.scrihed  in  .section  Ill. (Ft). h  of  the 
NOPR.  DOE  has  included  this 
requirement  to  ensure  that  the  STB  is 
j)laced  into  sleej)  mode  according  to 

i) oth  sleej)  mode  te.sts  proposed  in  this 
NOPR.  Next,  the  clraft  GEA-2()43 
standard  does  not  exj)licitly  .sj)ecify  the 
amount  of  time  a  S'l’B  shoidd  he  kej)t  in 
sleej)  mode,  hut  .states  that  it  should  he 
for  the  j)redetermined  stabilization  time. 
Therefore,  DOE  is  j)roj)o.sing  that  the 
STB  shall  remain  in  sleej)  mode  for  at 
least  5  minutes  to  stabilize  the  STB  in 
sleej)  mode.  DOE  believes  that  5 
niinutes  is  a  sufficient  j)eriod  of  time  to 
ensure  the  STB  has  conq)leted  any 
remaining  oj)erations. 

F^or  the  sleej)  to  on  mode  transition 
time  measurement  test,  DOE  also 

j) roj)o.se.s  that  if  d'si  i;i:i‘_i<)_().\  i.s  greater 
than  30  seconds,  then  Psi  l•I;I>_^1A^’UAl 
shall  he  set  equal  to  Pwaic  ii  tiiid 
Psi.i;i:i'_AiM)  shall  also  he  .set  ecjual  to 
PwAit  II-  DOE  has  included  this 
retjuirement  hecau.se  if  the  transition 
time  is  greater  than  30  seconds,  then  the 
STB  will  not  meet  the  sleej)  mode 
definition  described  in  .section  11I.D.5  of 


i=1 


-V,=  the  i''’  sani])le. 

'fhe  IJGL  i.s  calculated  as  follows: 

UCL  =  J  T  f  0.93  (^) 


the  N(3PR  and  will  therefore,  not  he 
considered  in  sleej)  mode. 

DOE  retjuests  coniment  on  the 
j)roj)o.sed  sleej)  to  on  mode  transition 
time  measurement  test. 

//.  .Su;n/)//ng  Plan 

DOE  i.s  j)roj)o.sing  the  following 
.samj)ling  j)lan  and  rounding 
recjuirements  for  STBs  to  enable 
manufacturers  to  make  rej)re.sentation.s 
of  j)ower  consumj)tion  in  the  on,  sleej). 
and  off  modes  of  oj)eration.  The 
rej)re.sented  j)ower  consumj)tion  values 
shall  he  u.secl  to  calculate  the  AEG 
metric  (discussed  in  section  111.1  of  the 
NOPR),  which  shall  he  rounded 
according  to  the  requirements  j)roj)osed 
below.  The  .samj)ling  requirements  are 
included  in  the  j)roj)o.sed  section  429.55 
of  Sul)j)art  B  of  10  GFR  Part  429. 

DOE  i.s  j)roj)osing  to  keej)  the 
minimum  samj)le  size  of  S'l’Bs  that  shall 
he  tested  to  determine  rated  j)ower 
con.sumj)tion  at  two.  as  defined  in  10 
(”FR  Part  429.11.  However, 
manufacturers  may  choose  to  test  a 
greater  numher  of  .samj)les  of  a  given 
basic  model,  if  desired.  Additionally, 
DOE  i.s  j)roj)o.sing  that  the  rated  value  of 
j)ower  consumj)tion  in  the  on,  sleej), 
and  off  modes  of  oj)eration  of  a  basic 
.STB  model  for  which  consumers  would 
favor  lower  j)ower  consumj)tion  values 
shall  he  greater  than  or  ecjual  to  the 
higher  of  the  mean  of  the  samj)le  or  the 
95  j)ercent  IJCiL  of  the  true  mean 
divided  by  1.05.  The  equations  below 
show  the  calculation  of  the  mean  and 
the  IJ("L.  respectively. 

The  mean  of  the  .samj)le  i.s  calculated 
as  follows: 


.section  II1.G.4  of  the  NOPR),  DOE 
exj)ects  that  the  j)roj)o.sed  test  j)rocedure 
can  j)rovide  rej)eatal)ility  within  2 
j)erc,ent.  Thus,  DOE  j)roj)ose.s  to  divide 
the  IJG.L  value  by  1.05.  In  the  case 
where  the  two  samj)le.s  differ  by  2 
j)ercent,  the  IJGL  value  will  be  0  j)ercent 
greater  than  the  mean,  and  dividing  by 
1.05  would  result  in  a  value  that  is  onlv 


1  j)ercent  greater  than  the  mean.  Larger 
variances  in  samj)le.s  would  re.sult  in 
greater  IJCJL  values  as  dictated  by  the  95 
j)ercent  confidence  interval.  DOE  invites 
interested  j)arties  to  comment  on  the 
j)roj)osed  .samj)ling  j)lan. 

DOE  j)roj)o.se.s  that  only  the  niean  and 
the  UGL  of  the  .samj)les  tested  shall  he 
rounded,  while  all  calculations  to 
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delermine  the  mean  and  UCL  shall  he 
p(!rforine(l  with  unrounded  values.  For 
making  representations  using  the  power 
consumption  values  in  each  moile  of 
ojieration.  IX)E  proposes  that  the 
accnracv  requirements  discus.sed  in 
.section  ‘llI.F.2  of  the  NOPR  shall  he  n.sed 
as  rounding  requirements.  The  proposed 
rounding  requirements  for  the  rated 
power  consimqition  values  are  included 
in  section  .5.4  (Calculation  of  Average 
and  Rated  Power  (^onsumjition)  of  the 
propo.sed  Ajijjeiulix  AA  to  Snhpart  11  of 
10  CFR  Part  430. 

Once  the  rated  jiower  consumption 
values  for  the  on.  sleej).  and  off  modes 
are  calculated  and  rounded.  DOE 
pro])o.ses  that  these  rated  values  shall  he 
u.sed  to  calculate  the  AEC  metric,  which 
is  di.scussed  in  section  111.1  of  the  NOPR. 
For  the  rounding  requirements  of  the 
AEC  metric  from  the  rateil  power 
consumption  values.  DOE  projioses  the 
following;  If  the  AEC  is  100  kWh  or  less, 
the  value  shall  he  rounded  to  the  nearest 
tenth  of  a  kWh.  If  the  AEC  is  greater 
than  100  kWh.  the  value  shall  he 
rounded  to  the  nearest  kWh.  The 
projio.sed  roumling  re(]uirement.s  for  the 
AE(^  metric  are  also  based  on  the 
accnracv  requirements  di.scus.sed  in 
section  ■lll.F.2  of  the  NOPR.  The 
jiropo.sed  rounding  requirements  for  the 
AE(;  metric  are  included  in  .section  0 
(Calculation  of  the  Annual  Energv 
(Consumption  of  the  Set-top  Hox)  of  the 
proposed  Appendix  AA  to  Snhpart  B  of 
10  CFR  Part  430. 

DOE  reipiests  comment  on  the 
propo.sed  rounding  nujuirements  for 
repr(!senting  the  power  consumption  in 
each  mode  of  ojieration  and  the 
rounding  requirements  for  the  AE(] 
metric.  whic;h  is  calculated  from  the 
rated  jiower  consumption  values. 

/.  Method  To  Calculote  the  Energy 
(Mnsumption  of  a  Set-Top  Box 

DOE  received  .sevmal  comments  about 
the  metric  that  should  he  used  to 
determine  the  annual  energv 
consumption  of  a  STB.  CA  lOUs 
commented  that  while  tyjiical  energv 
consumjition  (TEC.)  calculation  is 
common  practice  for  rnlemakings.  it 
wonld  not  work  for  .STBs  hecan.se  these 
products  do  not  fit  the  mold  for 
tyiiically  regulated  products.  (("A  lOlJs, 
No.  0033  at  ]).  3)  Instead,  they  suggested 
a  metric  that  wonld  focus  on  sleej) 
j)ower  levels.  In  contrast.  A'l’S.'!' 
commented  that  consistency  with  the 
ENERCY  STAR  testing  methodology 


was  desirable.  j)articnlarly  because 
regulation  is  being  layered  onto  an 
already-exi.sting  vohmtarv  |)rogram. 
(AT&T,  No.  0032  at  j).  28)  ATiiT  further 
commented  that  the  user  |)rofile  shoidd 
reasonably  reflect  the  current  n.sage 
|)atterns  of  their  customers.  [Id.)  Idnally. 
Cisco  commented  that  the  user  j)roiiles 
cannot  he  the  only  metrics  considered 
by  DOE  for  establishing  .S'l’B  testing  and 
standards,  (a.sco  commented  that  .STBs 
are  not  manufactured  based  on  the 
average  usage  |)rofile,  hut  on  outlier 
consumer  usage  and  worst  case 
scenarios  addre.ssing  decoding,  multi|)le 
streams,  maximal  DVR  usage,  etc.  ((a.sco 
Systems,  Inc.,  No.  0027  at  p.  31) 

Based  on  the  comments  received  and 
analyzing  the  current  .STB  market,  DOE 
])ro])o.ses  that  individual  |)ower 
consum|)tion  values  in  each  mode  of 
o])eration  and  an  annualized  energv 
metric,  the  AEC  metric,  shall  he  the 
metrics  from  today’s  ])roj)o.sed  test 
])rocedure.  That  is.  the  |)ower 
con.sumi)tion  in  on  mode  (Pwak  ii  <ind 
P.Mi  1  i  i_,si  ki.am).  sleej)  mode 
(Psi  11  i>_MAM  Ai  mid  I’si  i;i:i’_Ai'i)).  ‘ind  oil 
mode  (Poi  I ),  and  the  AE(;  metric  are  the 
results  of  the  j)roj)o.sed  te.st  j)rocedure. 

The  average  j)ow'er  con.sunq)tion  in 
each  mode  of  oj)eration  is  determined  as 
dest;rihed  in  .sections  lll.(k5  through 
III.C.7  of  the  NOPR.  Once  the  individual 
average  j)ower  con.sumj)tion  values  are 
determined,  the  rated  j)ow(!r 
consumj)tion  in  each  mode  of  oj)eration 
is  calculated  using  the  .sanq)ling  j)lan 
and  .statistics  discu.ssed  in  .section  III. 11. 
3’he  rated  j)ower  con.sumj)tion  in  each 
mode  of  oj)eration  is  then  rounded 
according  to  the  rounding  recjuirements 
which  are  also  discu.ssed  in  section 
111.11.  Finally,  the  AEC  metric  shall  he 
calcnlated  as  a  weighted  average  of  the 
rounded,  rated  j)ower  con.sumj)tion 
values,  based  on  the  exj)ected  time 
sj)ent  by  the  .STB  in  the  re.sj)ective 
mode.  DOE  believes  including  both  the 
individual  j)ower  consumj)tion  metrics 
and  an  annualized  metric  j)rovide.s  both 
voluntary  and  .State  j)rograms  with  the 
flexibility  they  may  wish  to  run  their 
re.sj)ective  j)rograms.  However,  DOE 
reiterates  that  all  rej)resentations  of  .STB 
energy  use  must  he  made  in  accordance 
with  one  of  these  four  metrics  resulting 
from  the  DOE  te.st  j)rocedure  and 
samj)ling  j)lan  and  as  reijuired  by 
aj)j)licahle  State  and  federal  law. 

While  the  draft  CEA-2()43  standard 
de.scrihes  how  to  measure  the  j)ower  in 


each  mode  of  oj)eration  for  a  .STB,  it 
does  not  offer  a  way  to  combine  the 
values  into  a  single  AEC  metric. 
Therefore,  to  create  a  metric,  DOE 
.studied  the  ENERCY  .STAR  test  method 
for  .STBs.  D01‘]  believes  the  TEC  metric 
used  by  ENER(iY  .STAR  is  concej)tually 
similar  to  the  AEC  metric  that  DOE  is 
j)roi)o.sing  in  today’s  NOPR. 

TEC  is  defined  by  ENERCiY  .S’l'AR  as. 
“a  means  for  evaluating  energy 
efficiency  through  a  calculation  of 
exj)ected  energy  consnmj)tion  for  a 
tyj)ie:al  user  over  a  1-year  j)eriod, 
exj)re.ssed  in  units  of  kilo-watt  hours  jier 
year  (kWh/year)”.  The  TEC  metric  uses 
a  table  of  time  coefficients  to  weight 
individual  j)ower  measurements  that  are 
obtained  under  the  j)roj)osed  te.st 
j)rocednre.  DOE  j)roj)oses  to  use  the 
same  aj)j)roach,  and  to  name  the  metric 
AEC.  Like  TEC,  the  AEC  metric  will 
j)roduce  values  measured  iu  kWh/year. 
The  eijuation  below  j)re.senl.s  this 
aj)j)roach  mathematically.  Power  values 
(/^,)  are  the  rated  values  obtained  from 
the  j)roj)osed  measurement  tests  for 
each  mode  of  .STB  ojieration  as 
distaissed  iu  sections  1I1.(L5  through 
I1I.C.7  of  the  NOPR  and  calculated  using 
the  .samj)ling  j)lan  and  rounding 
reijuirements  discu.ssed  in  section  111.11 
of  the  NOPR.  Further,  DOE  j)roj)oses 
that  the  time  coefficients  (11,)  shall  he 
obtained  from  a  table  according  to  the 
tyj)e  of  .S’l’B  being  te.sted,  and  the  mode 
of  .STB  oj)eration. 

n 

AEC  =  0. 365  X  X 

1=1 

WluM-e; 

i  =  tlio  niocli!  orojxaalion. 

Till!  main  inodes  ol  o])(!ralion  ineasured  liv 
the  ])r()])osod  measurenient  tests  arii: 

1\\ Mi  ll  =  die  rated  jiiiwer  coiisiinijitioii  (in 
W)  in  on  (watcli  TV)  mode. 
l’Mri.ii_sii<i  AM  =  llm  rated  jiower 

consunijition  (in  \V)  in  the  multi-stream 
test  in  on  mode. 

Fsi.i.i.i‘_mani'ai,  =  the  rated  jiower 

consunijition  (in  \V)  in  the  manual  sleeji 
test  in  sleej)  mode. 

I’si  1,1  i>_Ai-o  =  the  rated  jiower  consunijition 
(in  W)  in  the  Al’1.1  test  in  sliioji  modi!,  for 
.STB’s  with  Al’D  cajiahilitv,  and 
P()i  I  =  till!  ratiid  jiowi!!'  consunijition  (in  \V) 
in  off  mode. 

Inserting  each  of  these  modes  into  the 
above  equation,  results  iu  the  eijualion 
below  for  AE(L 
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To  detoriniiK!  the  time  coefficients, 
DOE  evaluated  the  ENEROY  STAR 
specification  time  coefficients  as  a 
possible  source  for  the  usage 
weightings.  Table  3  below  lists  the 
I'iNERtA'  STAR  usage  weightings.  For 
the  sake  of  simplicity,  the  table  excludes 


the  ENERGY  STAR  weightings  for  deep 
sleep,  which  DOE  is  not  proposing  to 
adopt.  DOE  does  not  j)ropose  to  adoj)t 
the  ENERGY  STAR  deep  sleep 
weightings  hecau.se  it  hcdieves  that  the 
proposed  power  consumption  in  sleep 
mode  would  capture  the  STB’s  deep 


sleep  power  as  well,  for  any  S'l'Bs  that 
have  deep  sleep  capabilities.  This  is 
hecan.se  DOE’s  projjosed  time  period  for 
the  sleep  mode  test  is  4  to  8  hours, 
compared  to  ENERGY  STAR'S  time 
period  of  .5  minutes. 


Table  3— ENERGY  STAR  Weightings 


APD  Enabled  by  default 

DVR? 

Trv 

Tapi) 

Hkicokl) 

Him  AY  HACK 

NO  . 

10 

0 

0 

0 

YES  . 

10 

7 

0 

0 

NO  . 

10 

0 

3 

2 

YES  . 

10 

7 

3 

2 

i 


The  values  in  the  ENERGY  STAR 
specification  do  not  directly  inaji  to  the 
modes  D(1E  is  proposing  to  test.  In 
particular,  there  are  no  separate  record 
and  playback  tests  in  DOE’s  ])roposed 
test  procedure  because  these  are 
bundled  into  a  single  multi-stream  test 
as  di.scussed  in  section  Ill.G.5.h  of  this 
NOBR.  However,  DOE  is  pro])osing  to 
adopt  the  ENERGY  STAR  weightings 
with  the  following  changes:  The  3  hour 


record  time  is  combined  with  the  2  hour 
playback  time  into  a  single  5  hour 
multi-stream  test.  Further,  the  ENERGY 
STAR  specification  does  not  test  the 
STB  in  off  mode,  and  therefore  does  not 
assign  any  weighting  to  the  STB  j)ower 
consumj)tion  in  off  mode.  While  DOE  is 
])roj)Osing  a  test  j^rocedure  to  test  the 
STB  in  off  mode,  it  is  not  proposing  anv 
weighting  to  the  STB  power 
consumption  in  off  mode  because 


consumers  ty])ic:ally  do  not  turn  off 
STBs.  This  is  because  often  a  STB 
cannot  he  turned  off.  Further,  for  STBs 
that  can  he  turned  off,  the  time  recpiired 
to  start  uj)  a  STB  from  off  mode  is 
lengthy  and  this  discourages  consumer 
adoption  to  turn  off  the  STB.  Table  4 
describes  the  weightings  DOE  is 
proposing  to  use,  which  have  been 
developed  from  the  ENERGY  STAR 
weightings. 


Table  4— DOE  Proposed  Hour  Weightings 


APD  Enabled  by  default? 

Multi-stream? 

H\\  A  ICII 

Hmim.iI  SIkl  AM 

Hsi  I  I  I*  M.\NUAI, 

Hsi  I  I  I*  .AIM) 

H„ii 

NO  . 

NO  . 

14 

0 

10 

0 

0 

YES . 

NO  . 

7 

0 

10 

7 

0 

NO  . 

YES . 

9 

5 

10 

0 

0 

YES . 

YES . 

2 

5 

10 

7 

0 

While  DOE  is  proposing  the  hour 
weightings  listed  in  Table  4  above,  it 
akso  considered  an  alternative  ajijnoach 
to  e.stimate  the  time  coefficients  for  each 
mode  by  researching  STB  usage  profiles. 
The  time  coefficients  from  STB  usage 
profiles  is  discus.sed  in  the  following 
paragraphs  and  jiresented  in  Table  5, 

Init  is  not  proposed  in  today’s  NOBR. 
DOE  is  including  this  discussion  to 
obtain  stakeholders’  feedback  on  the 
different  possibilities  to  determine  the 
hour  weightings  and  the  prelerred 
ajjproach  that  should  he  u.sed  for  the 
calculation  of  AEG. 

To  determine  STB  usage  jnofiles,  DOE 
re.searched  puhlically  available  usage 
data.  According  to  the  mo.st  recent 
jjuhlically  available  data  from  the 
Nielson  Gompany,  Americans  sjient 
148.75  hours  ])er  month,  or 
a])j)roximately  5  hours  per  day, 
watching  TV  in  the  home.-"  DOE 
interpreted  this  to  mean  that  the  average 
STB  sjjends  5  hours  per  day  in  the  on 
(watch  TV)  mode.  DOE  determined  the 
ninnht!!'  of  hours  a  STB  may  he  in  sleep 


.Slalo  of  tho  Media:  IJ.S.  Oigilal  Consuinur 
Report,  Q;i-Q4  2011,  The  Nielsen  (iomi)anv.  p.  5. 


mode  by  referring  to  survey  d.ita  from 
Fraunhofer  USA  developed  for  GEA. 

The  survey  indicates  that  (it)  percent  of 
STBs  are  turned  “off”  in  tandem  with 
the  TV,  while  40  percent  are  hd't  on  and 
run  continuously.-*^  Because  a  STB 
enters  sleep  mode  when  the  jjower 
button  on  the  remote  is  pressed  to  turn 
it  “off”,  DOE  assumes  that  the  00 
percent  value  refers  to  the  number  of 
STBs  that  are  placed  in  sleep  mode. 

DOE  estimates  that  the  average  STB 
spends  virtually  no  time  in  off  mode. 

Using  these  data,  DOE  assumed  that 
for  STils  without  ABD  or  imdti- 
streaming  capability,  40  percent  remain 
in  the  on  mode  24  hours  jier  day.  'The 
remaining  00  percent  spend  5  hours  in 
on  mode,  and  10  hours  in  sleep  mode. 
Time  s])ent  in  ABD  and  multi-streaming 
is  zero.  Therefore,  the  average  STB  that 
does  not  have  ABl.)  or  mulli-.streaming 
cajfahility,  is  in  on  (watch  TV)  mode 
ajjproximatelv  13  hours  per  dav  (40 


■‘-Rnorgy  (^onsumiJlion  of  Uoiisuimn-  Kloc.lronics 
in  U.S.  Homos  in  2010.  rraunhofor  ll.SA.  Uo(:onil)or 
2011,  p.  88.  HOR's  imdorslandiiig  is  that  siirvoy 
rospoiuloiils  intorprolod  tho  words  "olf"  as  a 
colhupiialism  for  sloop  im)do. 


jierceiit  x  24  hours  +  00  percent  x  5 
hours)  and  sleep  mode  11  hours  per  dav 
(40  jiercent  x  0  hours  -i-  00  percent  x  19 
hours). 

DOE  re.searched  market  data  from  The 
Nielsen  Gompany  and  found  that  STBs 
with  DVR  caiiahility  spend 
approximately  5  hours  viewing  live 
jirogramming  and  apjiroximately  2 
hours  recording  content  and  playing  it 
hack.  For  STBs  with  multi-streaming 
functionality,  DOE  a.ssumed  that  of  the 
5  hours  that  are  sjient  viewing  live 
programming,  at  least  3  hours  are 
viewed  on  a  disjilay  device  that  is 
connected  to  a  client.  That  is.  at  lea.st  3 
hours  of  TV  jirogramming  is  viewed 
through  the  multi-streaming 
functionality  of  the  STB.  While  DOE 
does  not  have  any  market  data  that 
describes  the  numher  of  hours  a  STB 
.streams  content  to  a  client  hecau.se 
multi-streaming  is  new  functionality,  it 
a.ssumed  that  an  increasing  amount  of 
content  shall  he  viewed  through  a  client 
as  the  technology  jirogres.ses.  Summing 
the  2  hours  for  recording  and  playing 
hack  content  with  the  3  hours  for 
viewing  a  channel  through  a  client,  DOE 
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assumed  that  the  multi-.streaming 
iimctionality  of  a  STB  is  exercised 
approximately  5  hours  ))er  dav  and  the 
on  (watch  TV)  functionality  is  exercised 
approximately  2  hours  j)er  day. 
Therefon;.  for  STBs  with  mnlti- 
strtiaming  functionality,  hut  no  APll 
functionality.  1X)F  assumed  that  an 
av(irage  STB  spends  approximately  t) 
hours  |)er  day  in  on  (watch  TV)  mode 
(40  penient  x  19  hours  j)er  dav  +  (iO 
jiercent  x  2  hours  per  day):  .5  hours  jier 
day  in  multi-streaming  functionality; 
and  10  hours  j)er  day  in  sleep  mode  (40 
percent  x  0  hours  per  dav  -i-  00  jiercent 
X  17  hours  j)er  day). 

To  determine  the  numl)er  of  hours  a 
.STB  with  ABI3  functionality  would 
spend  in  APD.  DOE  assumed  that  users 
that  ])lace  their  .STB  into  sleej)  mode 
manually  when  not  being  u.sed  do  not 
get  any  iKmefit  from  A1*D.  APD 
functionality  is  only  triggered  if  the  .STB 
is  left  in  on  mode  for  a  long  j)eriod  of 
time.  DOE  has  a.ssumed  that,  for  .STBs 
that  would  otherwisi!  he  left  in  on  mode 
all  day,  the  j)r(;sence  of  APD  implied 
that  the  .STB  enters  sleep  mode  via  APD 
for  12  hours  j)er  day.  DOE  does  not  have 
data  on  the  actual  amount  of  time  a  .STB 
is  in  sleej)  mode  via  APD  and  recjnests 


stakeholders  to  submit  data,  if  available. 
The  a.ssum|)tion  of  12  hours  ])er  day  is 
an  estimate  based  on  the  ex|)ectation 
that  the  .STB  is  likely  to  enter  sleej) 
mode  via  APD  during  times  of  light  TV 
use,  such  as  overnight  and/or  during 
mid-day.  Ba.sed  on  these  assumj)tions, 
the  average  .STB  that  has  APD  hut  not 
multi-streaming  caj)al)ililies  is  in  APD 
aj)j)roximately  5  hours  j)er  day  (40 
j)ercent  x  12  hours  +  00  j)ercent  x  0 
liours).  Thus,  DOE  exj)ects  that  .S'l’Bs 
that  enable  APD  by  default  woidd  he  in 
sleej)  via  APD  .5  hours  j)er  day  instead 
of  being  in  the  on  (watch  TV)  mode. 

Finaily,  for  .S  TBs  that  are  caj)al)le  of 
both  multi-.streaming  and  APD 
functionality  and  are  j)laced  into  sleej) 
mode,  DOE  again  assumed  that  the  .STB 
sj)ends  5  hours  j)er  day  in  multi- 
.streaming  functionality  and  2  hours  j)er 
day  in  on  (watch  TV)  mode.  For  STBs 
that  always  remain  in  on  mode,  DOE 
a.ssumed  that  the  total  time  .sj)ent  in 
APD  is  10  hours.  This  assumj)tion  is 
made  based  on  the  j)reviou.s  a.ssumj)tion 
that  a  .S'l'B  that  is  not  caj)al)le  of  multi¬ 
streaming  .sj)end.s  a  total  of  12  hours  j)er 
day  in  Al’D.  That  is,  for  .S'l’Bs  that  are 
not  j)laced  into  sleej)  mode  manuallv, 
the  viewer  watches  content  on  a  'I’V  for 

Table  5— Alternative  Hour  Weightings 


aj)j)roximately  .5  hours  j)er  day  and  of 
the  remaining  10  hours,  the  .STB  .sj)end.s 
aj)j)roximately  12  hours  j)er  day  in  APD. 
Therefore,  for  a  .STB  that  has  multi- 
.streaming  functionality,  the  viewer 
watches,  records,  or  j)lays  hack  content 
for  aj)j)roximately  7  hours  j)er  day  and 
of  the  remaining  17  hours,  the  .S'l’B 
.sj)end.s  aj)j)roximat(!ly  10  hours  j)er  day 
in  APD.  For  .STBs  that  are  not  j)laced 
into  sleej)  mode,  the  remaining  0  hours 
j)er  day  are  sj)ent  in  on  (watch  TV) 
mode.  That  is,  DOE  assumed  that  an 
average  .S'l'B  .sj)ends  aj)j)roximately  .5 
hours  j)er  day  in  on  (watch  'TV)  mode 
(40  j)erc:ent  x  0  hours  j)er  day  -t-  00 
j)ercent  x  2  hours  j)er  day); 
aj)j)roximately  10  hours  j)er  day  in  sleej) 
mode  (40  j)ercent  x  0  hours  j)er  dav  + 

00  j)ercent  x  17  hours  j)er  day); 
aj)j)roximately  5  hours  in  multi- 
.streaming  functionality:  and, 
aj)j)roximately  4  hours  j)er  day  in  APD 
(40  j)ercent  x  10  hours  j)er  day  -t-  00 
j)ercent  x  0  hours  j)er  dav). 

'Die  resulting  estimates  for  time 
coefficients  are  j)resented  in  'Table  .5 
below  as  alternative  weightings  to  the 
j)roj)o.sed  AEC  metric. 


APD  Enabled  by  default? 

Multi-stream? 

H\\  Al(  It 

Hmi'L  1  1  S  1  Kti  AM 

Hsi  1  |.|.  M ANUAI. 

Hsi  1  1  1-  AIM) 

Hoii 

NO  . 

NO  . 

13 

0 

11 

0 

0 

YES  . 

NO  . 

8 

0 

11 

5 

0 

NO  . 

YES . 

9 

5 

10 

0 

0 

YES  . 

YES . 

5 

5 

10 

4 

0 

DOE  has  j)roj)osed  the  hour 
weightings  based  on  the  ENERCiY  S'TAR 
sj)ecification  ('Table  4)  in  today’s  NOPR 
and  requests  comment  on  the  j)roj)o.sed 
weightings  and  calculation  of  AEC.  DOE 
al.so  requests  comment  on  the 
alternative  hour  weightings  (Table  .5) 
that  were  develoj)ed  hv  researching  .S'TB 
u.sage  j)rofile.s.  In  j)articular.  DOE  seeks 
feedback  on  the  time  coefficients  for 
AEC  and  whether  one  aj)j)roach  is 
j)referred  over  the  other.  'The  j)roj)o.sed 
AEC  calculation  is  included  in  section 
()  (Calculation  of  the  Annual  Energv 
Consumj)tion  of  the  .Set-toj)  Box)  of  the 
j)roj)o.sed  Aj)j)endix  AA  to  .Suhj)art  B  of 
10  CFR  Part  430). 

IV.  Procedural  Issues  and  Regulatory 
Review 

A.  /fo'/eiv  IJndf^v  Executive  Order  12fi(i(i 

'The  Office  of  Management  and  Budget 
has  determined  that  test  j)rocedure 
rulemakings  do  not  constitute 
“significant  regulatory  actions”  under 
.section  3(f)  of  Executive  Order  12800, 
Regulatory  Planning  and  Review.  58  FR 


51735  (Oct.  4,  10‘)3).  Accordingly,  this 
action  was  not  subject  to  review  under 
the  Executive  Order  by  the  Office  of 
Information  and  Regulatory  Affairs 
(OIRA)  in  the  Office  of  Management  and 
Budget  (OMB). 

B.  Beview  Under  the  Bef^ulutoiY 
Elexihilitv  Act 

'The  Regulatory  Elexihilitv  Act  (5 
U..S.C.  (iOl  et  se(].)  nujuires  j)rej)aration 
of  an  initial  regulatory  flexihilitv 
analysis  (IFRA)  for  any  rule  that  by  law 
must  1)1!  j)roj)o.sed  for  j)ul)lic  comment, 
unless  the  agency  certifies  that  the  rule, 
if  j)romulgated,  will  not  have  a 
significant  (!Conomic  imj)act  on  a 
substantial  numhtn' of  small  entities.  As 
nxjuired  by  Executive  Order  13272, 
“Proj)er  Consideration  of  .Small  Entities 
in  Agency  Rulemaking.”  87  FR  53481 
(August  it),  2002),  DOE  j)uhli.shed 
j)rocedures  and  j)olicies  on  February  19, 
2003,  to  ensure  that  the  j)otential 
imj)act.s  of  its  rules  on  small  entities  are 
j)roj)erly  considered  during  the  DOE 
rulemaking  j)roces.s.  88  FR  7990.  DOE 


has  made  its  j)rocedure.s  and  j)olicies 
available  on  the  Office  of  the  Cieneral 
(k)unseT.s  Web  site:  http://energy.gov/ 
gc/off ice-general-counsel. 

DOE  r(!viewed  today’s  j)roj)o.sed  rule 
under  the  j)rovisions  of  the  Regulatory 
Flexibility  Act  (RFA)  and  the  j)olicies 
and  j)rocedures  j)ul)lished  on  February 
19,  2003.  The  j)roj)o.sed  rule  j)re.scrihe.s 
the  test  j)rocedure  to  measure  the  j)ower 
con.sumj)tion  of  .S'TBs  in  the  on,  sleej), 
and  off  modes  of  oj)eration  and  the 
calculation  of  an  annualized  energy 
metric.  AEC.  as  a  weighted  average  of 
the  individual  j)ower  con.sumj)tion 
values.  'The  initial  regulatory  flexibility 
analysis  (IRFA)  below  discusses  the 
j)otential  imj)act.s  of  the  test  j)rocedure 
on  small  businesses  and  alternatives 
that  would  minimize  the  imj)act  on 
small  husines.ses  consi.stent  with 
statutory  objectives. 

(1)  De.scrij)tion  of  the  reasons  why 
action  by  the  agency  is  being 
considered. 

A  descrij)tion  of  the  rea.sons  why  DOE 
is  considering  this  test  j)rocedure  are 
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stated  elsewhere  in  the  jjreainhle  and 
not  njpeated  here. 

(2)  Succinct  statement  of  the 
ol)jectiv(;s  of.  and  legal  basis  for.  the 
proposed  ride. 

The  objectives  of  and  legal  basis  for 
the  proi)osed  rule  are  stated  elsewhere 
in  the  preamble  and  not  repeated  here. 

(3)  Description  of  and.  wliere  feasible, 
an  estimate  of  the  ninnher  of  small 
entities  to  which  the  proposed  rule  will 
apply. 

The  Small  Business  Administration 
(SBA)  has  set  a  size  threshold  for 
manufacturers  of  STBs  that  defines 
those  entities  classified  as  “.small 
businesses”  for  the  piirjioses  of  the  RFA. 
DOE  used  the  SBA's  small  business  size 
standards  to  determine  whether  any 
.small  inannfacturers  of  STBs  would  be 
subject  to  the  reijuirements  of  the  rule. 

()5  FR  3()83(i,  30849  (May  15,  2000),  as 
amended  at  05  FR  53533,  53545  (Sejjt. 

5,  2000)  and  codified  at  13  CFR  part 
121.  The  size  .standards  are  li.sted  by 
North  American  Industry  Classification 
.System  (NAIC.S)  code  and  industry 
description  and  are  available  at  http:// 
w’n’w.sbd.gov/sitos/dcfdiilt/fUHs/filcs/ 
Sizd_Stdnddrds_TdblH.pdf.  DOE 
identified  three  NAICS  codes  that  a])])ly 
to  the  manufacturers  of  .S'l’Bs.  'I'he 
reasons  for  selecting  the  following 
NAKi.S  codes  are  discu.ssed  in  further 
detail  below. 

Radio  and  Television  Broadcasting 
and  Wireless  Ciommunications 
E(|nipment  Manufacturing  are  classified 
under  NAIC.S  334220.  .SBA  sets  a 
threshold  of  750  employees  or  less  for 
an  entity  to  be  considered  a  small 
business  for  this  category. 

Audio  and  Video  Equipment 
Manufacturing  are  classified  under 
NAIC.S  334310.  SBA  sets  a  threshold  of 
750  employees  or  less  for  an  entity  to  be 
considered  a  small  busine.ss  for  this 
category. 

Cable  and  Other  .Sub.scrij)tion 
Programming  are  classifieil  under 
NAICS  515210.  The  SBA  threshold  to 
qualify  as  a  small  busine.ss  for  this 
category  re{]uire.s  that  the  average 
annual  recei])ts  should  be  .$15,000,000 
or  less. 

NAICS  code  334220— Radio  and 
Television  Broadca.sting  and  Wireless 
Communications  Eipiipment 
Manufacturing  covers  manufacturers  of 
all  products  exce])t  O'lT  .STBs.  Because 
some  manufacturers  of  O'lT  STBs  were 
not  listed  under  NAIC.S  code  334220, 
DOE  added  consideration  of  small 
busine.ss  manufacturers  listed  under 
NAICS  code  334310— Audio  and  Video 
Eipiipment  Manufacturing. 

Additionally,  DOE  included  a  .search  for 
small  businesses  li.sted  under  NAIC.S 
code  515210 — Cable  and  Other 


.Sub.scription  Programming  as  some 
busine.sses  in  this  categorv  would  al.so 
be  subject  to  today’s  rulemaking  based 
on  tbe  definition  of  manufacturer 
discu.ssed  in  .section  1II.D.3  of  the  NOPR. 

To  determine  the  number  of  small 
busine.ss  manufacturers  of  .STBs  in  each 
NAK'.S  code  categorv,  DOE  compiled  a 
preliminary  list  of  potential  small 
Inisine.ss  manufacturers  of  .STBs  bv 
searching  the  Hoovers  and  SBA 
databa.ses.  DOE  confirmed  if  the 
com])anie.s  were  indeeil  small 
businesses  by  reviewing  tbe  company 
Web  site  and/or  calling  the  company. 
Through  this  proce.ss,  DOE  identified 
five  small  business  manufacturers  of 
.STBs  that  manufacture  S'l'Bs  as  defined 
in  section  lIl.D.l.  Of  these  five  small 
business  manufacturers,  DOE  identified 
two  small  business  manufacturers  each 
under  NAICS  codes  334220  and  334310 
and  one  small  busine.ss  manufacturer 
under  NAKi.S  code  515210.  DOE  invites 
interested  parties  to  comment  on  the 
expected  number  of  .small  business 
manufacturers  of  .S'l’Bs. 

(4)  Description  of  the  projected 
reporting,  recordkeejiing  anil  other 
compliance  requirements  of  the 
])ropo.sed  rule. 

To  determine  the  costs  of  the 
proposed  test  procedure  on  small  .STB 
manufacturers,  DOE  e.stimated  the  cost 
of  te.sting  two  .S'l’Bs,  the  minimum 
required  sample  size  as  discussed  in 
section  lll.ll  ofthis  NOPR.  DOE 
e.stimated  a  one  time  setuj)  cost  and  a 
labor  cost  for  performing  the  tests.  The 
labor  cost  of  te.sting  was  then  multiplied 
over  the  estimated  number  of  basic 
models  produced  by  a  small 
manufacturer.  Tbe  e.stimated  co.st  of 
testing  is  discu.ssed  in  further  detail 
below. 

For  the  initial  .setuj)  for  testing  S'FBs, 
manufacturers  require  |)ower  suj)})ly. 
j)ower  meter,  cables  to  connect 
equi])ment,  and  hardware  and  software 
instrumentation  to  measure  the  })ower 
con.sumj)tion  of  the  .S3’B.  DOE  e.stimated 
an  a|)])roximate  cost  of  $4,000  for  the 
|)ower  sup|)ly  and  $3,000  for  the  j)ower 
meter.  Further,  the  equij)ment  cost  for 
cables,  monitors,  and  software  was 
estimated  at  aj)|)roximately  .$3,100  for  a 
total  initial  setuj)  cost  of  aj)j)roximatelv 
$10,100. 

DOE  then  e.stimated  the  time  required 
to  te.st  each  basic  model  of  .STB  based 
on  conservative  estimates  of  the 
duration  j)roj)o.sed  for  each  te.st  in  the 
on,  sleej),  and  off  modes  of  oj)eration. 
doe’s  estimates  assume  the  longe.st 


■'■‘lloovors.  Inc.  (2012).  .Scarcli  ot  (Idmo.slic 
r(!C()r(ls  niiilcliinn  NAK^.S  cotlo.s  324220.  334310. 
anti  515210.  Koli  iovotl  lime  22.  2012.  IVoin  Hoovta  's 
(>)nii)iiny  Records  dalaba.st!.  Available  by 
subscription  at  www.luiovors.com. 


j)roj)osed  duration  for  the  tests  in  sleej) 
mode  (that  is,  8  hours)  and  are  as 
follows:  1  hour  to  set  uj)  and  warm  uj) 
the  .STB:  half  an  hour  each  to  j)erform 
the  on  (watch  TV)  test  and  multi-stream 
test  of  the  .STB  in  on  mode;  8  hours  for 
the  manual  sleej)  test;  12  hours  to  test 
the  .STB  in  APD;  and,  half  an  hour  to 
test  the  .STB  in  off  mode.  The  total 
number  of  hours  required  to  te.st  one 
.STB  would  be  22.5  hours.  For  te.sting 
two  .STBs  by  an  electronics  engineer 
who.se  rate  is  .$40.98  per  hour,*-*  the 
labor  co.st  would  be  aj)j)roximately 
$1,850  for  each  .STB  model.  Estimates 
for  the  labor  cost  a.ssociated  with  te.sting 
are  based  on  feedback  received  during 
manufacturer  interviews  and  Bureau  of 
Labor  .Statistics  regarding  average 
salaries  for  engineering  staff.  For  the 
five  small  business  manufacturers  of 
STBs  that  DOE  identified,  the  average 
number  of  models  jrroduced  jrer 
manufactirrer  is  four.  Therefore,  for 
te.sting  an  average  of  four  .STB  models, 
the  te.sting  co.st  in  the  first  year  would 
be  ajrjrroximately  $7,400.  DOE  exjrects 
tills  cost  to  be  lower  in  .subseijnent  years 
because  only  new  or  redesigned  .STB 
models  would  need  to  be  tested. 

DOE  used  comjiany  I’ejiorts  from 
Dunn  &  Bradstreet  to  estimate  the 
revenue  for  the  five  small  business 
manufacturei's  identified.  DOE  then 
aj)j)lied  an  industry  weighted  average 
research  and  develojnnent  estimate  to 
determine  the  budget  for  re.search  and 
develojmient  for  each  small  business. 
The  average  revenue  of  the  five  small 
busiiress  manufacturers  is 
aj)j)roxirrrately  $21. 8M  and  the  average 
budget  for  research  and  develojmient  is 
aj)j)i'oxiniately  $2.02M,  or  9.4  jrercent  of 
revenues.  Relative  to  the  average 
revenue  and  average  I’esearch  and 
develojmient  budget  jier  small  business 
manufacturer,  the  total  testing  co.st  in 
the  first  year  is  apjiioxiniately  $17,1 00. 
This  co.st  is  less  than  0.1  jrercent  of  the 
average  revenue  and  ajrjrroximately  0.1 
jrercent  of  the  average  re.search  and 
develojmient  budget;  that  is,  DOE 
believes  the  cost  of  te.sting  .STBs  is 
relatively  small.  Therefore,  DOE  has 
tentatively  concluded  that  te.sting  co.sts 
would  not  be  significant  enough  to  jm.se 
a  substantial  burden  on  small 
manufacturers.  DOE  requests  comments 
on  its  analysis  of  burden  to  small 
busines.ses  for  testing  .STBs  according  to 
tbe  jirojrosed  test  jirocedure. 


Obliiiniul  from  llui  Huroaii  of  Lnl)or  .Stitlistii;s 
(Natioiml  Componsation  .Siirvoy;  0(:i:u|)ational 
Karnin<>s  in  thn  llnit(;<l  .Slalo.s  2I)I)K.  IJ..S. 
DopartmonI  of  l.iil)or  (,\uf>usl  201)0).  Hullolin  2720. 
Tablo  3  ("Rull-linu!  civilian  workers."  moan  and 
modian  lioiirly  wages)  <  bUj>://bls.oo\’/n('s/oi:ii/si)/ 
nv.tbO?  I7.pdf. 
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(.5)  Relevant  Fedenil  rules  which  may 
duplicate,  overlap  or  conflict  with  the 
proposed  rule. 

Tnis  propo.sed  rule  woidd,  if  adopted, 
(istahlish  a  t(!st  procedure  for  .STBs.  DOB 
is  not  aware  of  any  other  Federal  rules 
that  e.stahlish  such  a  pr(K:edure  or 
would  otherwi.se  duplicate,  overlaj)  or 
conflict  with  this  test  j)rocedure. 

(ti)  Description  of  anv  significant 
alternatives  to  the  jjroposed  rule. 

DOF  considennl  a  number  of  existing 
and  under-tlevelopment  industry 
.standards  that  imiasure  the  energv 
consumption  of  STBs  to  develoj)  the 
propo.sed  test  pn)cedure  in  today's 
rulemaking  as  discussed  in  .section  III.C 
of  the  NOPR.  Of  the  .standards  reviewed, 
today’s  pn)po.sed  rule  is  jirimarily  based 
on  the  draft  ('FA-2()43  standard  Ijecause 
DOE  believes  it  provides  most  of  the 
information  nupiired  for  testing  STBs 
and  expects  this  standard  to  he  ado])ted 
across  industry  to  test  the  power 
consumption  of  .STBs.  DOE  stHjks 
comment  and  information  on  the  luxul. 
if  any.  for  alternative  te.st  methods  that, 
consistent  with  the  statutory 
nKjuirements.  woidd  nuluce  the 
(Hxmomic  impact  of  the  rule  on  small 
entitie.s.  DOE  will  consider  any 
comments  received  regarding  alternative 
methods  of  testing  that  would  reduce 
(xronomic  impact  of  the  rule  on  small 
entitie.s.  DOE  will  consider  the 
feasibility  of  such  alternatives  and 
determine  whether  thisy  should  he 
incor|)onited  into  the  final  rule. 

C.  /?ei7eu  I  'nchr  llw  Paptu  wovk 
lUiduction  Act  of  1995 

Then!  is  currently  no  information 
collection  nujuirement  related  to  the  te.st 
procedure  for  STBs.  In  the  event  that 
i)OE  proposes  to  require  the  collection 
of  information  derived  from  the  testing 
of  STBs  according  to  this  te.st  procedure. 
DOE  will  stHik  ONIB  approval  of  such 
information  collection  nxpiirement. 

DOE  established  regulations  for  the 
i:ertification  and  recordkeeping 
nujuirenients  for  certain  covered 
consumer  products  and  commercial 
ixpiipment.  78  FR  12422  (March  7. 

2011).  The  colhx;tion-of-information 
n:quirement  for  the  certification  and 
n!Cordkeeping  was  subject  to  review  and 
approval  by  OMB  under  the  Paperwork 
Reduction  Act  (PRA).  3'his  requirement 
ivas  approved  by  OMB  under  OMB 
(xmtnjl  Number  1010-1400.  Public 
reporting  burden  for  the  certification 
was  estimated  to  average  20  hours  per 
msponse.  including  the  time  for 
nn  iewing  instructions,  .searching 
exi.sting  data  .soun;e.s,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 


As  staled  above,  in  the  event  DOE 
proposes  to  nxjuire  the  collection  of 
information  derived  from  the  testing  of 
.STBs  according  to  this  test  procedure. 
DOE  will  seek  OMB  apjnoval  of  the 
a.ssociated  information  collection 
riHjuirement.  DOE  will  .seek  ajqn'oval 
either  through  a  projiosed  amendment 
to  the  information  collection 
rixiuirement  approved  under  OMB 
control  numher  1910-1400  or  as  a 
separate  propo.sed  information 
collection  requirement. 

Notwithstanding  any  other  provision 
of  the  law.  no  person  is  reipiired  to 
respond  to.  nor  shall  any  person  he 
subject  to  a  penally  for  failure  to  conqily 
with,  a  collection  of  information  subject 
to  the  reipiirements  of  the  PRA,  unless 
that  collection  of  information  disjilays  a 
currently  valid  OMB  C’ontrol  Numher. 

D.  Review  Under  the  Notioind 
Hnvironmentnl  Poliev  Act  of  1999 

In  this  proposed  rule,  DOE  proposes 
a  te.st  procedure  for  .STBs  that  it  exjiects 
will  he  u.sed  to  develop  and  imjilement 
any  future  enei'gy  conservation 
standard.  DOE  has  determined  that  this 
rule  falls  into  a  class  of  actions  that  are 
categorically  excluded  from  review 
under  the  National  Environmental 
Policy  Act  of  1989  (42  U.S.C.  4321  et 
sei].)  and  DOE’s  inqilementing 
regulations  at  lOCFR  part  1021. 
.Sjiecifically.  this  jiropo.siid  rule  would 
jiropo.se  a  test  procedure  without 
affecting  the  amount.  (|uality  or 
dislrihution  of  energy  u.sage,  and. 
therefore,  would  not  result  in  any 
environmental  impacts.  Thus,  this 
rulemaking  is  covered  by  Categorical 
Exclusion  A.5  under  10  CFR  |)art  1021, 
suhpart  D.  which  applies  to  any 
rulemaking  that  does  not  result  in  any 
environmental  inqiacts.  Accordingly, 
neither  an  environmental  as.sessment 
nor  an  environmental  impact  statement 
is  riiquired. 

E.  Review  Under  Executive  Order  13152 

Executive  Order  13132,  “Federalism." 
84  FR  432.55  (August  4.  1999)  imposes 
certain  reipiirements  on  agencies 
formulating  and  implementing  policies 
or  regulations  that  preemjit  .State  law  or 
that  have  Federalism  implications.  3'he 
Executive  Order  requires  agencies  to 
examine  the  constitutional  and  statulorv 
authority  sujjjiorting  any  action  that 
would  limit  the  policymaking  di.scretion 
of  the  .States  and  to  carefully  asse.ss  the 
necessity  for  such  actions.  The 
Executive  Order  also  requires  agencies 
to  have  an  accountable  process  to 
ensure  meaningful  and  timely  injnit  by 
State  and  local  officials  in  the 
development  of  regulatory  jiolicies  that 
have  Federalism  iinjilications.  On 


March  14.  2()()(),  DOE  jiuhlished  a 
statement  of  policy  describing  the 
inlergovernmentai  consultation  jirocess 
it  will  follow  in  the  develojiment  of 
such  regulations.  85  FR  13735.  DOE  has 
examined  this  proposed  rule  and  has 
determined  that  it  woidd  not  have  a 
substantial  direct  effect  on  the  .States,  on 
the  relationshi])  between  the  national 
government  and  the  .Slates,  or  on  tlie 
distribution  of  power  and 
riisiionsihilities  among  the  various 
levels  of  government.  EP(^A  governs  and 
pre.scrihes  Federal  preemjition  of  .State 
regulations  as  to  energy  conservation  for 
the  jnoducts  that  are  the  subject  of 
today’s  ])ropo.sed  rule.  .States  can 
petition  D()E  for  exemption  from  such 
preemption  to  the  extent,  and  based  on 
criteria,  .set  forth  in  EF(]A.  (42  II..S.C. 
8297(d))  No  further  action  is  reipdred  by 
Executive  Order  13132. 

E.  Review  Under  Executive  Order  12933 

Regarding  the  review  of  existing 
regulations  and  the  promulgation  of 
n(!w  regulations,  section  3(a)  of 
Executive  Order  12988,  “Civil  Justice 
Reform,"  81  FR  4729  (Feh.  7.  1998), 
imposes  on  Federal  agencies  the  general 
dutv  to  adhere  to  the  following 
reipiirements:  (1)  Eliminate  drafting 
errors  and  ambiguity:  (2)  write 
regulations  to  minimize  litigation;  (3) 
|)roviile  a  clear  legal  standard  for 
affected  conduct  rather  than  a  general 
.standard:  and  (4)  promote  sinqilification 
and  hurilen  reduction.  .Section  3(h)  of 
Executive  Order  12988  .s])ei:ificaily 
reipiires  that  Executive  agencies  make 
every  reasonable  effort  to  ensure  that  the 
regulation:  (1)  (Nearly  specifies  the 
preemjitive  effect,  if  any;  (2)  clearly 
specifies  any  effect  on  existing  Federal 
law  or  regulation;  (3)  provides  a  clear 
legal  standard  for  affected  conduct 
wliile  jjromoting  simplification  and 
burden  reduction;  (4)  specifies  the 
retroactive  effect,  if  any;  (5)  adequately 
defines  key  terms;  and  (8)  aildre.sses 
other  important  issues  affecting  clarity 
and  general  draftsmanshijj  under  any 
guidelines  issued  hv  the  Attorney 
General.  .Section  3(c)  of  Executive  Order 
12988  requires  Executive  agencies  to 
review  regulations  in  light  of  apj)licahle 
standards  in  sections  3(a)  and  3(h)  to 
determine  whether  they  are  met  or  it  is 
unreasonable  to  meet  one  or  more  of 
them.  DOE  has  com])leted  the  required 
review  and  determined  that,  to  the 
extent  j)ermitted  by  law,  the  projio.seil 
rule  meets  the  relevant  standards  of 
Executive  Order  12988. 

G.  Review  Under  the  Unfunded 
Mandates  Reform  Act  of  1995 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (IIMRA)  requires 
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eaeli  Federal  agency  to  assess  the  effects 
of  Federal  regulatory  actions  on  State, 
local,  and  Tribal  governments  and  the 
j)rivate  .sec:tor.  Public  Law  104-4,  sec. 

201  (codified  at  2  l].,S.C].  1.5,31).  Fora 
j)rt)posed  regulatory  action  likely  to 
result  in  a  rule  that  may  cau.se  the 
expenditun;  by  .State,  local,  and  Tribal 
governments,  in  the  aggregate,  or  by  the 
private  .sector  of  .$100  million  or  more 
in  any  one  year  (adjusted  annually  for 
inllation),  .section  202  of  IIMRA  recjuires 
a  Federal  agency  to  publish  a  written 
.statement  that  estimates  the  resulting 
c:o.st.s.  benefits,  and  other  effects  on  the 
national  economv.  (2  IJ.S.C.  1532(a),  (h)) 
The  IJMRA  al.so  requires  a  Federal 
agcmcy  to  develojj  an  effective  process 
to  permit  timely  input  by  elected 
officers  of  .State,  local,  and  Tribal 
governments  on  a  j)ropo.sed  “significant 
intergovernmental  mandate,”  and 
recpures  an  agency  plan  for  giving  notice 
and  ojjportunity  for  timely  input  to 
potentially  affected  small  governments 
Indore  establishing  any  recjuirements 
that  might  signific:antly  or  uniquely 
affect  small  governments.  On  March  18, 
1997,  DOE  published  a  statement  of 
policy  on  its  jjroce.ss  for 
intergovernmental  consultation  under 
IIMRA.  82  F'R  12820;  al.so  available  at 
htti)://nn(^rgv.<>ov/g(:/office-ge^n(ir(iI- 
cniinseil.  DOFi  examined  today’s 
propo.serl  rule  according  to  IIMRA  and 
its  statement  of  ])olicy  and  determined 
that  the  rule  contains  neither  an 
intergovernmental  mandate,  nor  a 
mandate  that  may  nisidt  in  the 
expenditure  of  $1()()  million  or  more  in 
any  year,  so  the.se  recpiirements  do  not 
apply. 

//.  Ihivinw  Under  the  TreasuiY  and 
General  Government  Appropriations 
Act,  nwt) 

Section  854  of  the  Treasury  and 
General  Government  Ai)i)ropriations 
Act,  1999  (Pul).  L.  105-277)  requires 
Federal  agencies  to  issue  a  Family 
Policymaking  Assessment  for  any  rule 
that  may  affect  family  well-being.  This 
rule  would  not  have  any  impact  on  the 
autonomy  or  integrity  of  the  family  as 
an  institution.  Accordingly,  DGE  has 
concluded  that  it  is  not  nec:e.ssary  to 
prepare  a  Family  Policvmaking 
Asse.ssment. 

/.  Ileview’  Under  Executive  Order  12630 

DOE  has  determined,  under  Executive 
Order  12830,  “Governmental  Actions 
and  Interference  with  Gonstitutionally 
Protected  Property  Rights”  53  FR  8859 
(March  18.  1988),  that  this  regulation 
would  not  result  in  any  takings  that 
might  require  comj)en.sation  under  the 
Fifth  Amendment  to  the  11. .S. 
Gonstitution. 


/.  Review  Under  Treasnrv  and  General 
Government  Appropriations  Act,  2001 

.Section  515  of  the  Treasnrv  and 
General  Government  Aj)pro])riation.s 
Act,  2001  (44  11..S.G.  3518  note)  ])rovides 
for  agencies  to  review  most 
disseminations  of  information  to  the 
public  under  guidelines  established  hv 
each  agency  pursuant  to  general 
guidelines  i.ssued  by  OMIT  OMITs 
guidelines  were  published  at  87  F’R 
8452  (Feb.  22.  2002),  and  DOE’s 
guidelines  were  ])uhlished  at  87  F’R 
82448  (Oct.  7,  2002).  DOE  has  reviewed 
today’s  proposed  rule  under  the  OMR 
and  DOE  guidelines  and  has  concluded 
that  it  is  consistent  with  applicable 
l)olicies  in  those  guidelines. 

K.  Review  Under  Executive  Order  13211 

Executive  Order  13211,  “Actions 
(ioncerning  Regulations  That 
.Significantly  Affect  Energy  .Supply, 
Di.strihution,  or  Use,”  88  FR  28355  (May 
22,  2001).  retjiures  F’ederal  agencies  to 
pre])are  and  submit  to  OMR,  a 
.Statement  of  Energy  F]ffect.s  for  any 
proposed  significant  energv  action.  A 
“significant  energy  action”  is  defined  as 
any  action  by  an  agency  that 
])romulgated  or  is  exj)ected  to  lead  to 
])romulgation  of  a  final  rule,  and  that: 

(1)  Is  a  significant  regulatory  action 
under  F]xecutive  Order  12888,  or  anv 
succe.ssor  order;  and  (2)  is  likely  to  have 
a  significant  adverse  effect  on  the 
supply,  di.strihution,  or  u.se  of  energy;  or 
(3)  is  designated  by  the  Administrator  of 
OIRA  as  a  significant  energy  action.  F’or 
any  proposed  significant  energy  action, 
the  agency  mu.st  give  a  detailed 
statement  of  any  adverse  effects  on 
energy  supply,  di.strihution,  or  u.se 
should  the  proposal  he  im])lemented, 
and  of  rea.sonahle  alternatives  to  the 
action  and  their  expec;ted  benefits  on 
energy  supply,  di.strihution,  and  use. 

Today’s  regulatory  action  to  establish 
a  test  j)rocedure  for  measuring  the 
energy  con.sum])tion  of  .STRs  is  not  a 
significant  regulatory  action  under 
Executive  Order  12888.  Moreover,  it 
woidd  not  have  a  significant  adverse 
effect  on  the  supply,  di.strihution,  or  u.se 
of  energy,  nor  has  it  been  designated  as 
a  significant  energy  action  by  the 
Administrator  of  OIRA.  Therefore,  it  is 
not  a  significant  energv  action,  and. 
accordingly,  DOE  has  not  prej)ared  a 
.Statement  of  Energy  Effects. 

L.  Review  Under  Section  32  oj  the 
Eederal  Energv  Administration  Act  of 
1074 

Under  section  301  of  the  Department 
of  Energv  Organization  Act  (Pub.  L.  95- 
91;  42  U'..S.G.  7101),  DOE  mu.st  comply 
with  section  32  of  the  Federal  Energy 


Admini.stration  Act  of  1974,  as  amended 
by  the  F’ederal  Energy  Admini.stration 
Authorization  Act  of  1977.  (15  U..S.G. 
788;  FEAA)  Section  32  e.ssentially 
provides  in  relevant  j)art  that,  where  a 
proposed  rule  authorizes  or  requires  use 
of  commercial  standards,  the  notice  of 
proj)o.sed  rulemaking  must  inform  the 
j)uhlic  of  the  use  and  background  of 
such  standards.  In  addition,  section 
32(c)  requires  DOE  to  consult  with  the 
Attorney  General  and  the  Ghairman  of 
the  F’ederal  Trade  Gommission  (FTG) 
concerning  the  imj)act  of  the 
commercial  or  industry  .standards  on 
competition. 

The  proj)o.sed  rule  incorporates  the 
following  commercial  standards:  GEA- 
770. 3-D,  “High  Definition  TV  Analog 
Gomponent  Video  lnterfac:e:”  HDMI 
Specification  Version  1.0,  “High- 
Definition  Multimedia  Interface 
.Sj)ecification:”  LSO/IEC  7818-12, 
“Identification  card.s — Integrated  circuit 
card.s — Part  12:  Card.s  with  contact.s — 
USR  electrical  interface  and  operating 
j)rocedures:”  AN.SI/SGTE  28  2007, 
"HO.ST-lT)D  Interface  Standard;” 
ANSl/SGTE  55-1  2009.  “Digital 
Rroadhand  Delivery  .System:  Out  of 
Rand  Tran.sj)ort  Part  1;  Mode  A;”  and 
ANSI/SGTE  55-2  2008,  “Digital 
Rroadhand  Delivery  .System:  Out  of 
Rand  Tran.sj)ort  Part  2:  Mode  R”.  These 
.standards  woidd  he  incorporated  by 
reference  in  10  GF’R  430.3  (Materials 
incorjiorated  by  reference).  The 
incorporated  standards  are  respectively 
used  to  de.scrihe  Gomjionent  Video. 
HDMI.  POD,  smart  card,  and  equipment 
that  communicate  with  the  .STR.  The 
Department  has  evaluated  these 
standards  and  is  unable  to  conclude 
whether  the.se  industry  standards  fully 
comjily  with  the  recjuirements  of  .section 
32(h)  of  the  FEAA.  (i.e..  that  they  were 
developed  in  a  manner  that  fidly 
provides  for  public  jiarticipation, 
comment,  and  review).  DC)E  will 
consult  with  the  Attorney  General  and 
the  Ghairman  of  the  F’TG  concerning  the 
impact  of  these  test  jirocedures  on 
competition,  prior  to  prescribing  a  final 
rule. 

V.  Public  Participation 

A.  Attendance  at  Pnblic  Meeting 

The  time,  date  and  location  of  the 
public  meeting  are  listed  in  the  DATES 
and  ADDRESSES  sections  at  the  beginning 
of  this  document.  If  you  plan  to  attend 
the  public  meeting,  plea.se  notify  Ms. 
Rrenda  Edwards  at  (202)  588-2945  or 
Rrenda.Edwards@ee.doe.gov.  As 
explained  in  the  ADDRESSES  .section, 
foreign  nationals  visiting  DOF] 
Heailquarters  are  subject  to  advance 
security  screening  procedures. 
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In  addition,  yon  can  attend  the  |)nl)li(: 
meeting  via  webinar.  Webinar 
rcigistration  information,  participant 
instructions,  and  information  about  tlie 
capai)ilities  available  to  webinar 
|)articipants  will  be  published  on  DOF’s 
\Veb  site  http://\v\\  \vl .ee/f?.e;?ergy.«o\’/ 
Imihiin^s/appliancvjiianddrds/ 
wsid(^nti(d/s(it_t()p_l)()X<;s.  h  ind. 
Partici])ants  are  resj)onsible  for  ensuring 
their  systems  are  compatible  with  the 
w(‘l)inar  soft  wane 

B.  Procadura  for  Siihiiiiltin^  Proporod 
Gonorol  Stotonwnts  for  Distrihution 

Any  i)erson  who  has  j)lans  to  pre.sent 
a  pre])ared  general  statement  may 
nujnest  that  co])ies  of  bis  or  her 
.statement  be  made  available  at  the 
public  meeting.  Such  persons  may 
submit  reejnests.  along  with  an  advance 
electronic  copy  of  their  statement  in 
PDF  (pridernui).  Micro.soft  Word  or 
Excel.  WordPerfect,  or  text  (ASCII)  file 
format,  to  the  appropriate  addre.ss 
shown  in  the  ADDRESSES  section  at  the 
beginning  of  this  notice.  The  request 
and  advance  coj)y  of  statements  must  be 
nuHUved  at  biast  one  week  before  the 
public  meeting  and  may  be  emailed, 
band-delivered,  or  sent  bv  mail.  DOE 
])refers  to  receix  e  requests  and  advance 
coj)ies  via  email.  Please  include  a 
tedepbone  number  to  enable  DOE  staff  to 
make  a  follow-nj)  contact,  if  neecbul. 

(Conduct  of  Public  Mo(din<> 

DOE  will  designate  a  DOE  official  to 
j)reside  at  the  j)ul)lic  meeting  and  may 
akso  use  a  ])rofe.ssional  facilitator  to  aid 
discussion.  The  meeting  will  not  be  a 
judicial  or  evidentiary-type  public 
bearing,  but  DOE  will  conduct  it  in 
accordance  with  section  336  of  EP(]A 
(42  II.S.C.  ()3()()).  A  court  reporter  will 
be  present  to  record  the  j)roceedings  and 
j)r(;j)are  a  transcript.  DOE  reserves  the 
right  to  .schedule  the  order  of 
|)re.sentations  and  to  establish  the 
j)rocednres  governing  the  conduct  of  the 
|)ul)lic  meeting.  After  the  j)ublic 
meeting,  interested  parties  mav  submit 
further  comments  on  the  proceedings  as 
well  as  on  any  aspect  of  the  rulemaking 
until  the  end  of  the  comment  period. 

The  j)nl)lic  meeting  will  be  conducted 
in  an  informal,  conference  stvle.  DOE 
will  j)resent  summaries  of  comments 
riiceived  before  the  j)nl)lic  meeting, 
allow  time  for  j)re|)ared  general 
statemimts  by  j)articipants.  and 
encourage  all  interested  parties  to  share 
their  views  on  i.ssnes  affecting  this 
ridemaking.  Each  participant  will  be 
allowed  to  make  a  general  statement 
(within  time  limits  determined  by  DOE), 
liefore  the  di.scnssion  of  sjiecific  tojiics. 
DOE  will  allow,  as  time  permits,  other 


particijiants  to  comment  briefly  on  any 
general  statements. 

At  the  end  of  all  prepared  .statements 
on  a  topic.  DOE  will  permit  particijiants 
to  clarify  their  statements  briefly  and 
comment  on  statements  made  by  others. 
Participants  should  be  j)re|)ared  to 
answer  (piestions  by  DOE  and  by  other 
particijiants  concerning  tbe.se  issues. 
l)OE  representatives  may  also  ask 
(inestions  of  particijiants  concerning 
other  matters  relevant  to  this 
rulemaking.  The  official  conducting  the 
public  meeting  will  accejit  additional 
comments  or  questions  from  tbo.se 
attending,  as  time  permits.  The 
presiding  official  will  announce  any 
further  procedural  rules  or  modification 
of  the  above  procedures  that  may  hi; 
needed  for  the  projier  conduct  of  the 
public  meeting. 

A  transcri])t  of  the  public  meeting  will 
be  included  in  the  docket,  which  can  be 
x’iewed  as  de.scribed  in  the  Docket 
section  at  the  beginning  of  this  notice. 

In  addition,  any  person  mav  buv  a  copv 
of  the  fran.scri])t  from  the  transcribing 
reporter. 

D.  Subndssion  of  (ioninwnts 

DOE  will  acce])t  comments,  data,  and 
information  regarding  this  proposed 
rule  before  or  after  the  ])nblic  meeting, 
but  no  later  than  the  date  provided  in 
the  DATES  .section  at  the  beginning  of 
this  ])roposed  rule.  Intere.sted  parties 
may  submit  comments  using  any  of  the 
methods  de.scribed  in  the  ADDRESSES 
section  at  the  beginning  of  this  notice. 

Submitting  comments  via 
regnlations.gov.  The  regnlations.gov 
web  jiage  will  require  yon  to  provide 
your  name  and  contact  information. 

Yonr  contact  information  will  be 
viexx'able  to  DOE  Building  Technologies 
staff  only.  Yonr  contact  information  will 
not  be  publicly  viewable  except  for  vonr 
fir.st  and  last  names,  organization  name 
(if  any),  and  submitter  repre.sentative 
name  (if  any).  If  yonr  comment  is  not 
processed  projjerly  because  of  technical 
difficulties.  DOE  will  use  this 
information  to  contact  von.  If  DOE 
cannot  read  yonr  comment  due  to 
technical  difficulties  and  cannot  contact 
yon  for  clarification,  DOE  mav  not  be 
able  to  consider  yonr  comment. 

Ilowex'er,  your  contact  information 
will  be  publicly  viewable  if  von  include 
it  in  the  comment  or  in  any  documents 
attached  to  yonr  comment.  Anv 
information  that  yon  do  not  want  to  be 
jniblicly  viewable  should  not  be 
included  in  yonr  comment,  nor  in  anv 
document  attached  to  your  comment. 
Persons  viewing  comments  will  see  onlv 
fir.st  and  last  names,  organization 
names,  corresjiondence  containing 


comments,  and  any  documents 
submitted  with  the  comments. 

Do  not  submit  to  regnlations.gov 
information  for  which  disclosure  is 
restricted  by  statute,  such  as  trade 
.secrets  and  commercial  or  financial 
information  (hereinafter  referred  to  as 
Confidential  Business  Information 
((;BI)).  (’omments  submitted  tbrougb 
regulations. gov  cannot  be  claimed  as 
CBl.  (lomments  receix'ed  tbrougb  the 
Web  site  will  waive  any  (3fl  claims  for 
the  information  submitted.  For 
information  on  submitting  (331,  see  the 
(k)nfidential  Business  Information 
section. 

DOE  jjroces.ses  submissions  made 
tbrougb  regulations.gov  before  iiosting. 
Normally,  comments  will  be  ])osted 
within  a  few  days  of  being  submitted, 
llowex’er,  if  large  volumes  of  comments 
are  being  jnocessed  simnltaneonsly, 
yonr  comment  may  not  be  viewable  for 
up  to  sex'eral  weeks.  Please  keep  the 
comment  tracking  number  that 
regnlations.gov  provides  after  you  have 
successfully  uploaded  your  comment. 

Submitting  comments  via  email,  band 
delivery,  or  mail.  (Comments  and 
documents  submitted  via  email,  band 
delivery,  or  mail  also  will  bi;  iiosted  to 
regnlations.gov.  If  yon  do  not  want  vonr 
personal  contact  information  to  hi; 
jniblicly  viewable,  do  not  include  it  in 
yonr  comment  or  any  accomjnmying 
documents.  Instead,  jjrovide  your 
contact  information  on  a  cover  letter. 
Include  your  fir.st  and  last  names,  email 
addre.ss,  telejibone  number,  and 
ojitional  mailing  address.  'Fbe  cover 
letter  will  not  be  jniblicly  viewable  as 
long  as  it  does  not  include  any 
comments. 

Include  contact  information  each  time 
you  submit  comments,  data,  documents, 
and  other  information  to  DOE.  If  you 
submit  via  mail  or  band  delivery,  plea.se 
jirovide  all  items  on  a  (33,  if  feasible.  It 
is  not  necessary  to  submit  jirinted 
cojiies.  No  facsimiles  (faxes)  will  be 
accejjted. 

Comments,  data,  and  other 
information  submitted  to  DOE 
electronically  slionld  be  jirovidinl  in 
PDF  (jneferred),  Microsoft  Word  or 
Excel,  WordPerfect,  or  text  (ASC31)  file 
format.  Provide  documents  that  are  not 
secured,  written  in  English  and  are  free 
of  any  defects  or  viruses.  Documents 
sbonld  not  contain  sjiecial  characters  or 
any  form  of  encryjition  and,  if  jiossible, 
they  sbonld  carry  the  electronic 
signature  of  the  author. 

(Aimpaign  form  letters.  Please  submit 
camjjaign  form  letters  by  the  originating 
organization  in  batches  of  between  .50  to 
500  form  letters  jier  PDF  or  as  one  form 
letter  with  a  li.st  of  snjijjorters’  names 
conqjiled  into  one  or  more  PDFs.  This 
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hkIiicos  coiniiKMit  processing  and 
posting  time. 

(^'onUdential  Busiiwss  Information 
According  to  1  ()  CFR  1 004. 1 1 ,  an v 
pcirson  submitting  inlbrination  tliat  ho 
or  sJio  boliovos  to  bo  confidontial  and 
oxoinpi  by  law  from  public  disclosnro 
.sboiih  submit  via  oniail.  jmstal  mail,  01 
lifind  dobvorv  two  woll-inarkod  copies: 
one  copy  of  the  docninont  marked 
(.'onfidential  including  all  the 
inlormation  believed  to  be  confidential 
and  one  copy  oft  he  document  marked  ’ 
mm-conlidential  with  the  information 
behoved  to  be  confidential  deleted. 

.^rn  -r  f via  email  or  on 
a  CD,  if  feasible.  DOE  will  make  its  own 
(Ictermination  about  the  confidential 
status  of  the  information  and  treat  it 
according  to  its  determination 
Factors  of  interest  to  D(JE  when 
ovalnating  recpie.sts  to  treat  submitted 
information  as  confidential  include:  (1) 
A  (  e.scription  of  the  items;  (2)  whether 
and  why  such  items  are  cnstomarilv 
treated  as  confidential  within  the 
indiKstry;  (3)  whether  the  information  is 

generally  known  by  or  available  from 
other  .sources;  (4)  whether  the 
information  has  jirevionslv  heen  made 
available  to  others  without  ohligation 
f.oncerning  its  confidentiality;  (.'5)  an 
exjilanation  of  the  competitive  injurv  to 
hie  submitting  per.son  which  would' 
result  from  public  disclosure;  (0)  when 
such  information  might  lo.se  its 
confidential  character  due  to  the 
pa.ssage  of  time;  and  (7)  whv  di.sclosure 
of  the  information  would  be  contrarv  to 
hie  jnibhc  interest. 

It  is  DOE’S  ]K)licy  that  all  comments 
may  be  included  in  the  ]niblic  docket, 
without  change  and  as  received, 
including  any  jmrsonal  information 
provided  in  the  comments  (except 
information  deemed  to  be  exempt  from 
jmblic  disclosure). 


E.  Issims  on  Which  DOE  Sacks  Comment 
Although  DOE  welcomes  comments 
on  any  aspect  of  this  ])rojK)sal.  DOE  is 
particularly  interested  in  rec:eiving 
comments  and  views  of  interested 
parties-  exmeerning  the  following  issues: 

1.  iJlJE  lecjuests  comment  on 
narrowing  the  scojie  of  todav’s 
rulemaking  to  STEs  and  excluding 
network  ecpiijmient.  See  section  Ill.B  for 
further  detail. 

2.  DOE  requests  comment  on  usine 
the  draft  OEA-2()4:t  standard  as  the 
basis  for  todav’s  jiropo.sed  test 
procedure  for  STBs.  See  section  III.C  for 
further  detail. 

3.  DOE  requests  comment  on  the 
projKj.sed  definition  of  STBs.  In 
particular  DOE  requests  comment  ahout 
wfiether  the  proposed  definition  is 
siiecific  enough  to  exclude  non-STB 


device.s  such  as  gaming  consoles  and 
smart  phone.s.  yet  broad  enough  to  cover 
tiaditional  S I  Bs  and  newer  Boxes.  DOE 
akso  requests  comment  on  the  proposecl 
■  for  direct  vi.leo  connection, 

IIDMI,  Component  Video.  S-Video,  and 
Composite  Video.  See  .section  Ifl.D.i  for 
”  further  detail. 

4.  DOE  invites  comment  on  the 

1  Ml  no  'r  ^ 

in.D.2  for  further  detail. 

T).  DOE  invites  interested  parties  to 

comment  on  the  proposed  definitions 

lor  the  S  I  B  test  procefhire  NOFR 

incliuling  the  definitions  for  content 

provider  and  multi-.stream  and 

clarifying  information  included  for  the 

I  " “'  ‘’VR.  <lispl„v  a„,i 

UNI.  1-01  the  definition  of  DVR.  DOE 
requests  comment  on  the  proimsed  ' 
aiJjiroach  of  not  testing  STBs  with 
external  .storage  as  a  DVR.  If  DOE  does 
consider  testing  the  STB  with  an 
external  storage  device  as  DVR  in 
respon.se  to  comments,  DOE  specificallv 
requests  comments  on  the  proper 
external  storage  device  to  use  See 

■section  11I.D.4  for  further  detail. 

().  DOE  invites  interested  parties  to 
comment  on  the  jiroposed  definitions  of 
on.  s  eep,  and  off  modes  of  operation  of 
e  -SIB.  In  j)arficular,  DOE  requests 
comment,  and  data,  if  available,  on  the 
proposed  nupiiremenf  to  transition  from 
sleep  mode  to  on  mode  within  20 
seconds,  or  whether  a  different 
maximum  allowable  transition  time 
slum  id  be  considered.  See  .section  IIl.D  .5 
lor  further  detail. 

7.  IXJE  requests  comment  on  the 
inojiosed  requirements  for  setting  un 

home  for  testing.  See  section  III.E.l  for  ' 
lurther  detail.  ' 

3.  DOE  requests  comment  on  the  1 

JJroposed  test  room  conditions  for  c 

testing  STBs,  including  air  temperature 
air  speed,  and  thermally  non-condnetive  , 
(«t  surface  requirements.  In  particular.  ' 
DOE  invites  interested  parties  to  ; 

comment  on  the  projmsed  air  speed  ,[ 

i-cquirement  of  0.5  m/s  and  whether  this  ’ 
nKiuirement  .should  be  relaxed  to  a  ; 

higlier  value  or  removed  altogether.  See 
section  I1I.E.2  for  further  detail.  !• 

9.  DOE  invites  interested  jiarties  to  )! 
comment  on  the  proposed  input  power  f. 
miuirements  for  te.sting  STBs  See  n- 

section  II1.F.1  for  further  detail. 

10.  DOE  requests  comment  on  the  !w 

proiiosed  nupiirements  for  the  accuraev  -e 

QTn P»wer  consumption  of  ai 

S  I  B.s  See  section  III.F.2  for  further  1,, 

detail. 

11.  DOE  invites  interested  parties  to 

connnent  on  the  recommended  test  co 

oquqmient  to  measure  the  AO  line  foj 


current,  voltage,  and  frequenev.  See 

L  12.  DOE  re(|ue.st.s  comment  on  the 
:d  propo.sed  power  meter  instrumentation 
1,  nuiiiirements  such  as.  crest  factor, 

1(1  bandwidth,  frequenev  response,  and 

[)r  .sampling  interval  requirements  See 

.section  II1.F.4  for  further  detail. 

1.1.  DOE  reque.sts  comment  on  the 
.s  propo.sed  calibration  requirements  for 

lusting  STBs.  See  section  II1.F.5  for 
further  detail. 

14.  DOE  reque.sts  comment  on  the 
propo.sed  requinmients  for  te.sting  S'l’Bs 
that  re(juire  an  HNI  connection. 
Furticularly.  DOE  requests  comment  on 
tlie  projKised  order  in  which  HNI 
connections  shall  be  used,  that  is 
I  MoOA,  followed  hy  HPNA,  followed  bv 
ViTi.  and  finally  any  other  connection. 
IJUE  also  re{pie.sts  comment  about 
wtiether  there  are  anv  additional  HNI 
connections  that  should  be  included 
and  the  order  of  preference  in  which 
h(;y  should  be  included.  See  .s(x:tion 
,  lll.t-.b.a  for  further  detail. 

1.'5.  DOE  invites  intere.sted  jwrties  to 
comment  on  the  })roj)o.sed  setup 
niquirements  for  STBs  reciuiring 
broadband  service.  Particularly,  DOE 
r  nupiests  comment  on  the  clarification 
Unit  a  service  iirovider  network 
conne(;tion  should  take  precedence  over 
a  liroadband  connection  for  STBs  that 
are  designed  to  ojjerate  on  either 
connection.  See  .section  IlI.F.b.h  for 
lurther  detail. 

lb.  DOE  nupiests  comment  on  the 
proposed  exclusion  of  (ixternal 
(Hiiupment  I)ower  ccjnsumption  from  the 
jKiwer  c(msumj)tion  of  the  STB  it.self. 
further,  if  stakeholders  .suggest  that  the 
power  consumption  of  external 
(Hjuipment  be  tested  and  measured,  DOE 
riHiuests  comment  on  the  test  method 
and  standard  configuration  that  .should 
lx:  used  to  te.st  the  external  (xpiipment. 

‘  III.F.b.c  for  further  detail. 

1  /.  DOE  reque.sts  comment  on  the 
JJropo.sed  exclusion  of  power 
consumjition  of  the  iiqnit  simial 
t:(]uipnient  from  the  jiower  ("msumption 
of  the  S  FB.  Further.  D(3E  recpiests  ^ 
cominent  on  the  clarification  that  such 
cquijmient  should  not  supplv  anv 
jKiwer  to  the  STB.  DOE  also  re(, nests 
feedback  on  the  iiotential  u.se  of  a  DC; 
block  to  prex'ent  power  transfer  to  and 
honi  any  injnit  signal  equipment, 
f'lnally,  if  stakeholders  indicate  that  this 
ciiuipment  should  he  tested  and  the 
Jiower  consumjition  he  measured,  DOE 
requests  comment  on  the  te.st  method 
and  standard  configuration  that  should 
lie  used  to  te.st  this  equijiment.  See 
.section  lIl.F.b.d  for  further  detail 
IH.  DOE  invites  intere.sted  jiart’ies  to 
comment  on  the  jirojiosed  requirements 
tor  service  jirovider  network 
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eonneetion.  In  particular.  DOE  requests 
comment  and  data,  if  availal)le,  about 
whether  the  j)ower  consumption  of  a 
STH  is  similar  on  a  live  network  versus 
a  clo.s<id  network.  See  section  llI.F.ti.e 
for  further  detail. 

19.  DOE  nupiests  comment  on  the 
jn'oposed  warm-up  time  for  stabilizing 
the  STB.  See  section  111.0.1  for  further 
detail. 

20.  DOE  invites  intere.sted  ])arties  to 
comment  on  all  aspects  of  the  projiosed 
configuration  for  testing  STBs  in  the  on. 
sleep,  and  off  modes  of  o])eration.  DOE 
is  especially  interested  in  receiving 
comments  on  the  ])ro]K)sed  connections 
for  the  test  configuration.  DOE  also 
invites  comments  on  the  proposed  order 
of  prefenmc(!  for  connecting  a  display 
device  to  the  STB.  See  section  111.G.2  for 
further  information. 

21.  DOE  recpiests  comment  on  the 
propo.sed  rcuiuirements  for  streaming  an 
a|)proj)riate  SD  or  HD  stream  to  a 
disj)lay  device.  DOE  akso  invites 
comment  on  the  propo.sed  rcHjuirement 
to  record  content  on  a  DVR  integrated 
into  the  STB.  Finally.  DOE  rciqnests 
comment  on  the  pro])osed  nujuirements 
to  stmam  content  to  a  connected  client. 
Sj)ecificallv.  DOE  rcHpuists  comment  on 
the  jiroposcul  hierarchy  of  content  to 
stnnnn  to  a  conncu.ted  client,  which  is 

a  rcjcorded  strciam  followed  by  a 
c;hannel.  See  section  111.G.3  for  further 
detail. 

22.  DOE  recpiests  comment  on  the 
j)roi)o.secl  methods  to  determine  the 
average  jiower  cxmsnnqition  of  the  STB 
in  each  mode  of  operation.  See  section 
1I1.(;.4  for  further  detail. 

23.  DOE  invites  c:omment  on  all 
aspc!c:ts  of  the  propo.sed  apjiroach  for 
tci.sting  the  STB  in  the  on  mode 
incducling  the  jjrojjo.sed  time  jKiriod  of  2 
minutcjs  for  all  tests  in  the  cm  mode.  The 
on  mode  measurement  test  incdudes  the 
on  (watc:h  TV)  test  and  multi-stream 
te.st.  See  .section  lll.G..'i  for  further  detail. 

24.  DOE  rcupiests  cxmiment  on  the 
jiroposed  mcithod  for  the  on  (watc.h  TV) 
te.st.  In  particailar,  DOE  rcupiests 
c;c)mment  on  the  aj)proac:h  of  using  both, 
an  SD  and  HD  stream  for  testing  HD 
STBs.  DOE  also  recpiests  interested 
parlies  to  c;omment,  and  provide  data  if 
available,  on  the  perc:entage  of  streams 
that  are  available  in  SD  and  HD  for  HD 
.STBs,  and  whether  the  jiropo.scid 
ecpiation  for  c;alc:ulating  1\\  aix  ii  should 
he  cdiangecl.  See  .section  lIl.G..'i.a  for 
fnriher  detail. 

2.1.  DOE  rcupiests  cumunent  on  the 
ap|)rc)ac:h  of  using  a  single  mnlti-strcuim 
te.st  as  well  as  the  te.st  proc.eclure  to  te.st 
.STBs  with  multi-streaming  culpability. 
DOE  is  especially  interested  in  rec;eiving 
c:omments  on  the  jirojjosed  prioritv  list 
for  enabling  streams  for  te.st ing  .STBs 


with  multi-.streaming  culpability.  DOE 
also  seeks  feeclhac:k  on  whether  the 
ninnher  of  additional  streams  that 
should  he  enabled  should  he  other  than 
three  and  the  reasons  for  enabling  a 
different  ninnher  of  streams.  DOE 
recpiests  comment  on  the  po.ssihility  of 
incdnciing  a  maximum  power  test,  whic:h 
would  te.st  the  STB  .snc:h  that  the 
maximnm  ninnher  of  streams  is  enabled. 

If  inc.luded,  DOIi  requests  cunmnent  on 
the  weighting  that  should  he  applied  for 
the  maximum  streaming  test  in  the 
cuilculation  of  the  AE(k  .See  sei:tic)n 
III.G..').!)  for  further  detail. 

2(i.  DOE  recpiests  comment  on  all 
asj)ec:ts  of  the  jiropo.sed  specnficuition  for 
setting  u])  .SI’Bs  for  testing  in  sleej) 
mode.  In  jiarticular,  DOE  invites 
comment  on  the  jnoposed  duration  (4  to 
8  hours  unless  network  activities 
j)romj)t  a  longer  time  jieriod)  over 
which  the  jiower  consunqition  of  the 
.STB  shall  he  measured  and  averaged, 
and  whether  this  duration  should  he 
inc:reasecl  or  decreased  to  better 
rejire.sent  the  .S'l’B  |)C)wer  cxmsumjition 
in  sleeji  mode.  .See  sec.tion  llI.G.h  for 
further  detail. 

27.  DOE  akso  recpiests  comment  on  the 
jiroposed  .sc:heclulecl  recording 
recpiirement  prior  to  j)lac;ing  the  .S'l'B  in 
sleep  mode  to  measure  its  |)ower 
cxmsumjjtion.  DOE  rec]uests  interested 
parlies  to  provide  data,  if  available,  on 
the  variation  in  power  cxmsumpt ion  of 

a  .STB  when  a  rcuxirding  is  .scheduled 
versus  when  it  is  not  sc;heclulecl.  .See 
sec;tic)n  lll.G.ti  for  further  detail. 

28.  DOE  invites  interested  parties  to 
cximment  on  all  as|)ec;ts  of  the  jirojuised 
method  to  address  network  initiated 
ac:ticms.  DOE  requests  cximment  and 
data,  if  available,  on  the  approacdi 
proposed  in  today’s  NOFR,  the 
approaches  that  were  cxinsidered  hut 
have  not  been  jiroposed,  as  well  as  any 
other  apprc)ac;h  that  stakeholders  believe 
would  he.st  cuipture  the  transition  of  the 
.STB  from  sleeji  mode  to  on  mode  clue 
to  network  initiated  activities.  .See 
section  lll.G.ti  for  further  detail. 

29.  DOE  invites  cximments  on  the 
liroposed  recpiirements  for  testing  .STBs 
in  manual  slecq)  mode.  .See  section 
lll.G.ti. a  for  further  detail. 

3t).  DOE  requests  cximment  on  the 
projiosed  test  for  determining  the  .STB 
power  cuinsumjilion  in  AFD.  In 
particxilar,  D(M’i  recpie.sts  comment  and 
data,  if  available,  on  the  time  reciuired 
to  transition  to  slecqi  mode  from  on 
mode  and  whether  this  time  ]iericid 
shcinld  he  .set  at  a  default  value  of  4 
hours  or  adjusted  during  testing.  DOE 
also  requests  cximment  on  jiotential 
methods  to  scxile  AFD  and  the 
advantages  and  disadvantages  of  scxiling 
the  jiower  cxinsumpticm  in  APD.  Finally, 


DOE  recjuests  cximment  on  potential 
methods  to  accxiimt  for  a  .scxiling  APD 
value  in  the  AEG  metric;.  .See  sec:ticin 
lII.G.ti.h  for  further  detail. 

31.  DOE  invites  interested  ]iarties  to 
comment  on  the  propo.sed  recpiirements 
for  testing  .S'l’Bs  in  off  mode.  .See  section 
1I1.G.7  for  furlher  detail. 

32.  DOE  recpiests  comment  on  the 
propo.sed  sleep  to  on  mode  transition 
time  measurement  test.  .See  section 
III.G. 8  for  further  detail. 

33.  DOE  recpiests  comment  on  the 
]irciposecl  sampling  jilan  and  rciunding 
requirements  for  making  rejiresentations 
of  the  .STB  power  c:cinsumpticin  in  each 
mode  of  operation.  DOE  also  recpiests 
comment  on  jirciiicised  rounding 
recpiirements  for  AEG,  whic;h  is 
c:ali:ulatecl  from  the  rated  power 
c:cinsumption  values.  .See  .sei:ticin  Ill.H 
for  further  detail. 

34.  DOE  requests  i:ciniment  on  the 
]ircipci.secl  c:alculaticin  of  the  AEG  metric 
for  determining  the  annual  energv 
c:cinsum]iticin  of  the  .STB.  DOE  recpiests 
c:cinnnent  on  the  propo.sed  hour 
weightings  that  were  clevelcijied  ha.sed 
on  the  ENERGY  .STAR  spec:ificaticin  or 
whether  the  alternate  hour  weightings 
should  he  c:cin.siclerecl  instead.  DOE  also 
invites  i:cinnnent  and  data,  if  available, 
on  the  time  coefficients  for  each  mode 
of  operation  to  c;alculate  the  AEG.  .See 
sei:tion  111. I  for  further  detail. 

31.  DOE  reque.sts  comment  on  the 
analysis  of  the  hurclen  to  small 
husines.ses  for  testing  .S’l’Bs  ac:corcling  to 
the  proposed  test  ])roc;echire.  DOE  akso 
requests  comment  on  the  exj)ei:tecl 
ninnher  of  small  business  manufac:lurers 
of  .STBs.  .See  sec;tion  IV. B  for  further 
detail. 

38.  DOE  reque.sts  additional 
information  and  c:omment  for  the 
development  of  a  test  prc)c;echire  for 
LNBs.  ONTs,  ODlJs,  or  other 
infrastrui:ture  clevic:es  and  the  standard 
cxmfiguration  in  which  these  clevic:es 
should  he  tested,  if  stakeholders  supjKirt 
cleveh)])ing  a  test  i)roc;echire  for  them. 
.See  sec;tic)n  III.B  for  further  detail. 

VT.  Approval  of  the  Office  of  the 
Secretary 

'file  .Sec:retary  of  Energy  has  ajiproved 
puhlic:ation  of  this  pro])osecl  rule. 

List  of  Suhjects 

10  CFR  rai  l  420 

(xmficlential  business  information. 
Energy  i:c)nservation.  Household 
apjiliances,  Imports,  Reporting  and 
rec :or cl keej ling  recp i i re m en t s . 

10  cm  Part  430 

Administralive  practic:e  and 
})rc)c;eclure,  Gonfidential  business 
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information,  Energy  conservation. 
Household  ap])lian(:es.  Iin])orts, 
Incorporation  by  nderence. 
Intergovernmental  relations.  Small 
businesses. 

IssiuhI  in  Washiiigloii.  IKl.  on  Jamiary  11. 

201  a. 

KalliliMMi  B.  Hogan, 

Dt'piilv  Assislanl  Sccrctdiy  nf  Endry,y 
Efficiency,  iine/gy  Efficiency  and  nene\\  (d)le 
Enei'fiy. 

For  the  reasons  stated  in  the 
])reamble,  DOE  is  ])ro])osing  to  amend 
|)arts  429  and  430  of  Chapter  II  of  Title 
10,  Snbehapter  D  of  the  (iode  of  Federal 
Regulations  to  read  as  set  forth  below; 

PART  429— CERTIFICATION, 
COMPLIANCE,  AND  ENFORCEMENT 
FOR  CONSUMER  PRODUCTS  AND 
COMMERCIAL  AND  INDUSTRIAL 
EQUIPMENT 

■  1.  The  authority  citation  for  part  429 
continues  to  read  as  follows: 

Authority:  42  D.S.C.  0291-0317. 

§429.11  [Amended] 

■  2.  Section  429.11  is  amended  in 
paragraphs  (a)  and  (b)  by  removing 
“429. .54”  and  adding  in  its  ])lace 
“429.55”. 

■  3.  .Section  429.55  is  added  to  read  as 
follows: 

§  429.55  Set-top  boxes. 

((})  Sdinpling  plan  f(r;r  salaction  of 
units  for  tostin<>.  (1)  'Fhe  re(]uirements  of 
§429.11  are  apjtlicable  to  set-top  boxes; 
and 

(2)  For  each  basic  model  of  set-top 
box,  samples  shall  be  randomly  .selected 
and  tested  to  ensure  that — 

(i)  The  represented  value  of  power 
consumption  in  the  on.  sleep,  and  off 
modes  of  operation  of  a  basic  model  for 
which  consumers  would  favor  lower 
values  shall  be  greater  than  or  etjual  to 
the  higher  of: 

(A)  The  mean  of  the  sainjile,  where: 


n 


1=  t 


and,  x  is  the  .sample  mean;  n  is  the 
number  of  .sam])les;  and  x,  is  the 
samj)le; 

Or. 

(II)  'Fhe  upper  95  percent  confidence 
limit  (UCL)  of  the  true  mean  divided  by 
1 .05,  where: 


UCL  —  x.  -F  C^95 

and  X  is  the  samjde  mean;  s  is  the 
.sample  .standard  deviation:  n  is  the 
number  of  .samjdes;  and  to  <,5  is  the  t 
statistic  for  a  95  percent  one-tailed 


f:onfidence  interval  with  n-1  degrees  of 
freedom  (from  A|)pendix  A  of  this 
subpart). 

and 

(ii)  Reserved. 

(3)  The  represented  valiu!  of  the 
annual  energy  consumption  shall  be 
calculated  from  the  rated  power 
consum])tion  in  the  on,  sleep,  and  off 
modes  of  operation  according  to  the 
calculation  provided  in  section  0  of 
Appendix  AA  of  .Subpart  B  of  10  C1"R 
part  430. 

(b)  UosaiTod. 

PART  430— ENERGY  CONSERVATION 
PROGRAM  FOR  CONSUMER 
PRODUCTS 

■  4.  The  authority  citation  tor  j)art  430 
continues  to  read  as  follows: 

Authority;  42  U..S.C.  ()291-(>3()9;  28  l!..S.(:. 
241)1  note. 

■  5.  Section  430.2  is  amended  by  adding 
in  alj)habetical  order  the  definitions  of 
“Com])onent  Video”,  “Composite 
Video,  “Direct  video  connection”, 
“High-Definition  Multimedia  Interface 
or  IIDMI”,  “Set-top  box”,  and  “S- 
Video”  to  read  as  follows: 

§430.2  Definitions. 

***** 

Component  Video  means  a  video 
display  interface  that  meets  the 
specification  in  (iEA-770.3-D 
(incorporated  by  reference:  .see  §430.3). 

Composite  Video  means  a  video 
dis])lav  interface  that  uses  a  Radio 
C.orporation  of  America  (RCA) 
connection  to  transmit  National 
Television  System  (iommittee  (NTSC) 
analog  video. 

***** 

Direct  video  connection  means  any 
connection  type  that  is  one  of  the 
following:  High-Definition  Multimedia 
Interface  (HDMI),  Comj)onent  Video.  .S- 
Video,  Composite  Video,  or  any  other 
video  interface  that  may  be  used  to 
out])ut  video  content. 
***** 

Hieh-Definition  Mnitimedia  Interface 
or  HDMI  nurnns  an  audio/video  interface 
that  meets  the  .sj)ecification  in  HDMI 
.Sjjecification  Version  1.0  (incorporated 
by  reference;  see  §430.3). 
***** 

Set-top  box  means  a  device  combining 
hardware  components  with  .software 
])rogramming  designed  for  the  jjrimarv 
purpose  of  receiving  television  and 
related  services  from  terrestrial,  cable, 
satellite,  broadband,  or  local  networks, 
providing  video  output  using  at  least 
one  direct  video  connection. 


S-Video  means  a  video  display 
interface  that  transmits  analog  video 
over  two  channels:  luminance  ami 
color. 

***** 

■  (i.  .Section  430.3  is  amended  by: 

■  a.  Redesignating  |)aragraj)hs  (i) 
through  (k)  as  })aragraphs  (j)  through  (1) 
and  adding  a  new  paragra])h  (i). 

■  b.  Redesignating  ])aragraj)h  (1)  as 
paragraj)h  (n)  and  adding  a  new 
paragraph  (m). 

■  c.  Redesignating  j)aragrai)h  (m)  as 
paragrajjh  (o)  and  adding  paragraph 
(o)(3). 

■  d.  Redesignating  paragraphs  (n)  and 
(o)  as  paragrajihs  (p)  and  (cj). 

■  e.  Redesignating  paragraph  (p)  as 
j)aragraph  (s)  and  adding  a  new 
paragra})h  (r). 

The  additions  read  as  follows: 

§430.3  Materials  incorporated  by 
reference. 

***** 

(i)  CEA.  Consumer  Electronics 
Association,  'Fechnology  i!;  .Standards 
De])artment,  1919  .S.  Eads  .Street, 
Arlington.  VA  22202,  703-907-7000,  or 
go  to  www.CH.ore. 

(1)  CEA-770.3-D,  High  Definition  'FV 
Analog  Component  Video  Interface, 
approved  Februarv  2008:  IBR  apjjroved 
for  §430.2. 

(2)  I  Reserved  1 
***** 

(m)  HDMI.  High-Definition 
Multimedia  Interface  Licensing,  LLC„ 
1140  East  Arcpies  Avenue,  .Suite  100, 
Sunnyvale,  CA  94085,  408-010-1.542,  or 
go  to  WWW. hdmi.org. 

(1)  HDMI  .Sj)ecification  Version  1.0, 
High-Definition  Multimedia  Interface 
.Specification,  Informational  Version  1.0, 
approved  September  4.  2003;  IBR 
approved  for  §430.2. 

(2)  I  Reserved] 

***** 

(o)  lEC.  *  *  * 

(3)  hSQ/IEC  7810-12,  Identification 
cards — Integrated  circuit  card.s — Bart  12; 
(iards  with  contact.s — USB  electrical 
interface  and  oj)erating  procedures, 
apjjroved  October  1.  2005;  IBR  approved 
for  a|)pendix  AA  to  suhjjart  B. 
***** 

(r)  SCTE.  Society  of  Cable 
Tcihicommimications  Engineers,  140 
Philips  Road.  Exton.  PA  19341, 010- 
303-0888,  or  go  to  www.scte.org/ 
standards. 

(1)  AN.Sl/.SCTE  28  2007  (“ANSl/.SCTE 
28”).  American  National  Standard, 
HOST-POD  Interface  Standard;  IBR 
aj)])roved  for  A])])endix  AA  to  .Subpart 
B. 

(2)  ANSI/.SCTE  55-1  2009  (“ANSI/ 
.SCTE  5.5-1”),  American  National 
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Standard,  Digital  Broadband  Delivery 
.Sy.stein:  Out  of  Band  Tran.sj)ort  Part  1: 
Mode  A;  IBR  approved  for  aj)j)endix  AA 
to  .sul)j)art  B. 

(3)  ANSl/.SCTB  .5.5-2  2008  ("ANSI/ 
.S(;TK  .5.5-2”),  American  National 
Standard.  Digital  Broadband  Deliverv 
System:  Out  of  Band  Transport  l^n  t  2: 
Mode  B;  IBR  aj)proved  for  appendix  A  A 
to  snbj)art  B. 

***** 

■  7.  Ap|)(mdix  A  A  to  .Snbpart  B  of  Part 
430  is  added  to  read  as  follows: 

Appendix  AA  to  Snbpart  B  of  Part 
430 — Uniform  Test  Method  for 
Measuring  the  Energy  (Consumption  of 
Set-top  Boxes 

1.  Scapir.  This  a|)p(!ii(lix  c.overs  tlie  lest 
re(|uiremenls  to  measure  llie  powau' 
consumption  of  set-toj)  l)oxes  (.STBs)  in  tlie 
on.  sl(H:p.  and  off  modes  and  provides  the 
method  to  calculate  the  annual  energx' 
t:onsiim|)tion  (AE(C)  of  the  .S  TB. 

2.  Dafinitions 

2.1.  AS’SI  means  the  .American  National 
.Standards  Institute. 

2.2.  Auto  ponvr  down  lAI^D)  means  a  .S  TB 
fealnn;  that  monitors  jjarameters  correlated 
with  user  activity  or  \’i(!\ving.  If  the 
|)araim!l(!rs  colhH:tiv(!lv  imiicale  that  no  user 
activity  or  viewing  is  occurring,  the  Al’13 
lealnn;  enables  tin;  .STB  to  transition  to  shu!]) 
or  off  mode. 

2.3.  (dinni  nuians  any  device  ((ixainjile: 

STB,  thin-clieni  .STB.  smart  l(!levision  (TV), 
mobile  |)homt,  tahh;!.  or  |)ersonal  com|)nl(!r) 
that  can  reccnve  contmit  over  a  liomi!  mil  work 
inlerfac;e  (I INI). 

2.4.  ConUmt  providarim'.iina  an  entitv  that 
provides  video  |)rogramming  contcmi. 

2. .5.  (.ms/  factor  means  the  ratio  of  tin;  peak 
cnrrtml  It)  the  root-mean-s(|nare  (rms) 
cnrrcmi. 

2.(i.  Digital  video  recorder  IDVIt)  means  a 
S  TB  feature  that  nicords  liilevision  signals  on 
a  hard  disk  drive  (HIID)  or  other  non-volatile 
storage  device  inl(!grated  into  the  .STB.  A 
DVR  oft(!n  inclnd(!s  lealnnis  such  as:  Play. 
Record,  Pause.  Fast  Forward  (FF).  and  F'ast 
Rewind  (FR).  S  TBs  that  snp])orl  a  service 
providtir  nelwork-hasinl  "DVR”  stirvice  are 
not  considered  DVR  .S  TBs  for  |)nr])os(!s  of 
this  lest  ])rocednr(!.  The  presence  of  DVR 
functionality  does  not  mean  the  device  is 
dtsfined  to  he  a  .S  TB. 

2.7.  Display  device  means  a  d(!vic:e 
((;xamj)le:  TV.  (Computer  Monitor,  or  Portahh; 
TV)  that  n!c(;iv(!s  its  f:onlent  directly  from  a 
.STB  through  a  video  interface  {exam])le: 

1  ligh-D(dinition  Mnitiimulia  Interface 
(IlDMI).  (Com|)om!nt  Video,  (Composilis 
Video,  or  .S-Video).  not  through  an  I  INI.  and 
dis|)lays  it  for  viewing. 

2.8.  Harmonic  means  a  compommt  of  ord(!r 
n  of  tin;  Fourier  sciries  that  descrilxjs  tin; 
|)eriodic  current  or  voltage  (wluin;  n  is  an 
integer  greater  than  1 ). 

2.9.  Hifili  definition  test  stream  IIIDI  means 
video  conicml  delivenul  to  the  .S  TB  by  the 
contmit  jirovider  to  iirodnce  a  minimnm 
ont|nit  nisointion  of  128(1  x  720  pixels  in 
jirogressive  scan  mode  at  a  minimnm  frame 
rate  of  59.94  frames  |)er  second  (fps) 


(abbreviated  720p(i0)  or  a  minimnm  ontpnl 
r(!Sohition  of  1920  x  1080  pixeds  in  interlac;ed 
scan  mode  at  29.97  Ips  (abbreviated  1080i30). 

2.10.  Home  network  interface  IHNI)  means 
an  interface  with  exim  nal  dcwices  over  a 
local  ar(!a  mdwork  (exainjile:  Inslilnie  of 
I'Clectrical  and  Flectronics  Fngimuirs  (IFl'CF) 
802.11  (Wireless-Fidelity  or  Wi-Fi). 
MnllinuHlia  ovm'  (Coax  Alliance;  (Mo(CA). 
lIomePNA  alliance  (lIPNA),  ll'CFF  802.3, 
llomePIng  AV)  that  is  cajiable  of  transmitting 
vid(;o  content. 

2.11.  //i(C  means  Intmnational 
Elei;lrolechnical  (Commission. 

2.12.  /.S(l  means  tin;  lnt(;rnalional 
Organization  for  .Standardization. 

2.13.  Ij)W  noise  l)lock-downconverter  (LMII) 
means  a  c:ombinalion  of  low-noise  am])lifier, 
block-downconverler  and  intermediate 
fre()n(;ncies  (IF)  amplifier.  It  lak(;s  tin; 
received  microwave  transmission,  amplifies 
it,  down-c;onverls  the  block  of  fr(;(]nencies  to 
a  lower  block  of  IF  wh(;re  the  signal  can  be 
amj)lifi(;d  and  led  to  tin;  indoor  sat(;llite  TV 

.S  TB  using  coaxial  cable. 

2.14.  Mniti-stream  m(;ans  a  .STB  featnn; 
that  may  jirovide;  ind(;])end(;nl  video  content 
to  one  or  more  cli(;nls.  om;  or  more;  eliree:lly 
e:e)nne;e:le;el  TVs,  eir  a  DVR. 

2.15.  Outdoor  unit  (ODII)  me;ans  s.ilellile 
sigmil  re;e:e;pliem  e:e)m])e)ne;nls  inedneling:  a 
re;e:eiving  elish.  erne;  eir  meire;  LNBs.  anel 
imbe;eleh;el  eir  imle;))e;nele;nl  nielie)  fre;eine;ne:y 
(RF)  swile:he;s.  nse;el  tei  elisiribnie;  ;i  satellite; 
servie:e;  preivieler  ne;lwe)rk  lei  e;e)nsnme;r 
sate;llile;  .S  TBs. 

2.1(i.  Point  of  deployment  (POD)  module 
me;ans  a  plng-in  e:arel  llnil  exnnplies  with  the; 
AN.S1/S(CTE  28  (ine:e)rpe)riile;el  by  re;fe;re;ne:e;: 
se;e;  S  430.3)  inl(;rlae:e;  emel  is  inse;rle;el  inie)  a 
eligilid-e:able;-re;iieiy  ele;vie;e;  lei  e;nable;  the; 
ele;e:ryi)liem  eif  se;rvie:e;s  anel  jireiviele  either 
netweirk  e:emtre)l  fnne:liems. 

2.17.  Power  mode  me;ans  a  e:e)neliliem  eir 
stcite  eif  <1  ele;vie:e;  llnit  breiaellv  e:harae:le;rize;s  its 
e:a|)abililie;s.  peiwer  e-.emsnmiitiein,  ])e)we;r 
inelie:ate)r  eieieling,  emel  re;spe)nsiveness  tei 
in|)nt. 

2.18.  Principal  Si'll  Function  me;ans 
fnne:liems  ne;e:essary  feir  sele;e'.ling.  re;e:e;iving, 
ele;e:e)eling,  eh;e;e)mpressing.  eir  ele;live;ring  vieleiei 
e;einle;nl  to  a  elis]ilay  elevie:e;,  DVR.  eir  e:lie;nl. 
Meinileiring  feir  n.seir  eir  netweirk  reiepiests  is 
neit  e;einsielere;el  a  prine:ipal  .S  TB  fnne:liein. 

2.19.  Scdellite  STIi  ineems  a  .STB  that 
re;e;eive;s  anel  ele;e;eiele;s  vieleiei  e;einte;nt  as 
delive;re;el  from  a  se;rvie:e;  ]irovieIe;r  satellite; 
netweirk. 

2.20.  SC/l'F  meians  The  .Seie:ie;ly  eif  (Cable; 
re;lee:eimmnnie:atieins  Engineers.  Ine:. 

2.21 .  Service  provider  me;ans  a  bnsine;ss 
entity  that  preivieles  vieie;ei  e:emle;nl.  a  ele;live;rv 
m;tweirk.  and  asseie:iale;el  installatiein  anel 
snpjieirl  se;rvie;e;s  lei  snbse:ribe;rs  with  wheim  it 
has  an  emgeiing  e:einlrae:tnal  reiliilieinship. 

2.22.  Smart  Card  meians  a  plng-in  e:arel  lliat 
e:eimplie;s  with  I.S()/IE(C  7810-12 
(ine:eirpeiriite;el  by  re;fe;re;ne:e;:  ,se;e;  S  430.3)  anel 
is  inserleiel  inlei  ii  saleillite  .STB  tei  einable;  the 
ele;e:ry|iliein  eif  se;rvie:e;s  ;mel  iireiviele;  either 
netweirk  e:einlreil  fnne:tieins. 

2.23.  Standard  definition  test  stream  ISD) 
meians  vieleiei  e.emleni  eleiliveireiei  to  the  .S  TB  by 
the;  e:einle;nt  preivieleir  tei  ]ireielne:e;  an  ontpnl 
reseilnliein  eif  040  x  480  pixels  in  inle;rlae;e;el 
se;an  meiele;  at  minimnm  frame;  rate;  eif  29.97 
Ip.s  (ahhreivialeiei  480i30). 


2.24.  Thin-client  STII  meians  a  .STB  that  e:an 
reie.eiive;  eieinlenl  en'er  em  I  INI  freim  iineilheir 
.STB,  lint  is  unable;  lei  inte;rfae;e;  elire;e;lly  tei  the 
se;rvie:e  ]ireiviele;r  neilweirk. 

2.25.  Definitions  of  Power  Modes. 

2.25.1.  On  mode  means  the;  .STB  is 
e.einmie.teel  tei  a  mains  peiwer  seinreiei.  At  leiast 
eine;  |irine:ipal  .STB  fnne:liein  is  ae:tivale;el  iinel 
idl  prine:ipal  .S  TB  fnne:liems  are;  |ireivisieine;ei 
feir  use;.  The  jieiweir  e.emsnmiitiein  in  em  meiele 
may  vary  baseiel  ein  s|ie;e:ifie;  use  anel 
e:einfignnttiein. 

2.25.2.  Sleep  mode  meians  ii  range  eif 
re;elne:e;el  peiweir  stales  where;  the  STB  is 
e:emne;e:le;el  lei  a  nnnns  peiwer  seinreie;  iinel  is  iieit 
provieiing  any  prine:iiiiil  .STB  fnne:tiein.  The; 
.STB  may  transitiein  lei  ein  eir  eiff  meiele  elm;  lei 
nseir  ae:liein.  inleirnal  signal,  eir  exlermil  signal. 
The;  |ieiwe;r  eieinsnmeel  in  this  meiele  may  vary 
biiseiel  ein  spee;ifie;  use  eir  e:einfignratiein.  If  any 
jirincipal  .STB  fnneitiein  is  aeitivateel  while; 
ei|ieraling  in  this  meiele,  the;  .STB  is  assnmeel 
tei  Inmsiliein  lei  ein  meiele.  Meinileiring  feir  user 
eir  neitweirk  re;ejne;sts  is  not  e:emsielere;el  a 
]irine:ipal  STB  fnne;liem.  The;  .STB  shall  be 
iible;  lei  transitiein  freim  this  meiele  tei  ein  meiele 
within  30  se;e;einels  tei  be;  e:einsiele;re;el  in  sle;e;p 
meiele. 

2.25.3.  Off  mode  means  the;  STB  is 
e:emne;e:le;el  tei  ii  mains  peiwe;r  seinre;e;.  has  be;e;n 
ile;-ae;livate;il,  anel  is  neit  jireivieling  any 
inne:liein.  The;  .STB  re;einire;s  a  user  ae;liein  tei 
transitiein  from  this  meiele  tei  ein  eir  sle;e;|i 
meiele. 

Neite;:  Sleep  and  off  modes  mav  not  he 
available  on  all  S'I'lls. 

3.  Test  Conditions 

3.1.  Set-top  Box  Sett  ini’s. 

3.1.1.  Feir  .STBs  that  reepiire;  snbse:riplion  tei 
ii  se;rvie;e;.  se;le;e:l  the;  simpleist  aviiilable;  vieleiei 
snbse:ri]itiem  tlnit  sn|ipeirls  idl  fnneitieinality 
spe;e:ifie;el  in  this  test  preie:e;ehni;  (exam]ile;:  IID 
slreiiiming.  mnlti-slream,  DVR,  e;te:.).  That  is. 
se;le;e;l  ii  snbsi:ri]iliein  with  TV  se;rvie:e;s  einly: 
se;rvie:e;s  with  non-viele;ei  e:a]}ability,  sne:h  as 
le;le;]iheiny,  slnill  neit  be;  se;le;e;le;el. 

3.1.2.  If  the;  .STB  e;an  be;  inslalleel  by  the; 
e:einsnnu;r  iie;r  the;  mimnfae;tnre;r's  instrne:tieins 
wilheinl  the  servieie;  eif  a  te;e;hnie:iim,  then 
inslidl  ami  se;tn]i  the;  .STB  ae:e:eireling  tei  the; 
instrnclieins  jireivieleel  in  the;  user  mannal 
shiii|ie;el  with  the  emit.  Se;tn]i  the  .STB  using 
einly  theise;  inslrne:lieins  in  the;  nse;r  miinnid. 
.Setup  is  e:onsiele;re;el  eiomplete;  eme:e;  these; 
instrne:lieins  are;  feilleiweel. 

3.1.3.  If  the;  .STB  must  be;  installe;el  by  a 
le;e:hnie;iim  pe;r  the  mimnfae:tnre;r's 
inslrne:tions,  lhe;n  it  shall  be;  se;ln|i  iis 
installi;el  by  the  le;e:hnie:iim  using  this  te;st 
]ireie:e;dnre;.  All  sleips  thiil  a  le;e;hnie:ian  weinlel 
ieilleiw  whe;n  insliilling  a  .STB  feir  use;  in  a 
e:einsnme;r  re;side;ne:e;  sheinlel  be;  feilleiweel. 
Infeirmaliein  alieint  e;ae;h  eif  the;  sle;ps  Ihiil  were; 
)ie;rfeirme;el  lei  setup  the  .STB  by  a  te;e:hnie:iim 
shidi  be;  re;e:orele;el  iinel  mainlaineel  by  the; 
mimnfiU'.Inrer  iinrsnanl  tei  10  (CFR  Part 
429.71. 

3.2.  Test  Boom.  Tests  shidi  be  e:arrieiel  out 
in  ii  reiom  with  the;  feilleiwing  reeinireiments; 

3.2.1.  The;  iiir  speieiel  snrrenineling  the  .STB 
shall  be;  less  tlnm  or  eiepial  lei  0.5  me;te;rs  ]ie;r 
se;e:einil  (m/s). 

3.2.2.  The;  innbie;nl  le;m]ie;ralnre;  shidi  be; 
mainlinne;el  at  23  “C  ±  5  °(C  feir  the;  elnratiein 
eif  the  leist. 

3.2.3.  The;  STB  shall  be;  te;ste;el  on  a 
thermally  nein-e;einehie:tive;  snrfae:o. 
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4.  7V;s/  Saliii) 

4.1.  TasI  Vollagc.  Sills  iiitciiidcd  to  lx; 
ixjworod  by  tli(!  altornaling  curnuil  (ACl) 
mains  shall  idilizo  a  ])()\v(!r  soiirco  with  Iho 
Idl lowing  |■(!(]nil•(!nu!nts; 

4.1.1.  An  input  voltage;  of  11.1  volts  ±  1 
|)(;i'(:i;nt. 

4.1.2.  A  l'r(;(|n(;n(:y  ol  tiO  h{;rtz  ±  1  jeorconl. 

4.1. ;i.  I’otal  harmonic  distortion  of  tlu; 
supply  voltage;  shall  ne)t  e;xe:e;e;el  2  ])e;re;e;nl  up 
te)  ami  inedneling  the;  llth  harmeenie:. 

4.1.4.  The;  pe;ak  valeie;  e)f  the;  te;sl  ve)ltage; 
shall  he;  he;lwe;e;n  1.14  iinel  1.49  timos  its  rms 
value;,  lliat  is.  the;  e:re;st  laeleer  shedl  he; 
he;twe;e;n  1.24  iinel  1.49. 

4.2.  XlcaNiimnuuit  Accumey.  Pe)we;r 
me;aseire;me;nts  e)f  0..t  watt  (\V)  eir  gre;ate;r  shall 
he;  maele;  with  iin  mie:e;rtainty  eif  le;ss  than  eir 
e;epi<d  te)  2  pe;re:e;nl  at  the;  9,1  pe;re;e;nt 
e;e)nl'iele;ne:e;  le;ve;l.  Pe)we;r  me;asnre;me;nls  eef 
le;ss  than  (1..5  \V  shall  he;  maele;  rvilh  an 
nne:e;rtainly  e)f  le;.s.s  than  e)r  e;e]nal  to  0.01  VV 

at  the;  9,1  pe;re:e;nt  ce)nfiele;ne;e;  le;ve;l.  The;  ])e)we;r 
me;asiire;me;nt  inslrmne;nl  shall  have;  a 
rosolnlie)!!  eel': 

4.2.1 . 0.01  \V  eer  he;tte;r  leer  pe)we;r 
me;asnre;me;nts  e)f  10  \V  eer  le;ss; 

4.2.2.  0.1  \V  e)r  he;lte;r  leer  ])e)we;r 
me;asiire;me;nts  e)f  gre;ate;r  than  10  \V  anel  np 
te)  100  W;  anel 

4.2.2.  1  wiitl  e)r  he;lte;r  leer  i)e)we;r 
me;asnre;me;nls  e)f  gre;ale;r  than  100  \Y. 

Peer  e;e|nipme;nt  e:e)nne;e'.te;el  te)  me)re;  than  e)ne; 
l)hiise;,  the;  pe)we;r  me;asnre;me;nt  inslrume;nt 
shiill  he;  e;e|ni])pe;el  te)  me;asnre;  the;  teelid  pe)we;r 
e)f  idl  i)f  the;  phase;s  e;e)nne;e:te;ei. 

4.2.  V'o.s/  Equipmunl.  The;  le)lle)wing  she)iilel 
he;  e:e)nsiele;re;el  whe;n  se;le;e'.ting  le;st  e;eini])me;nt: 

4.2.1.  An  e)se;ille).se:e)|)e;  with  ii  e:iirre;nt  pre)t)e; 
te)  me)nile)r  A(i  line;  e:nrre;nt  Wiive;ie)rm. 
inni)litnele;,  anel  lre;e]ne;ne:y. 

4.2.2.  A  true;  rms  ve)ltme;le;r  te)  ve;rily  ve)ltage; 
at  the;  inj)nl  e)f  the;  STB. 

4.2.2.  A  lre;eine;ne:y  e:e)nnle;r  te)  ve;rily 
rn;epie;ne:y  iit  the;  in])nl  e)f  the;  .STB. 

4.4.  Tnw  Powvr  Wdlliiialer. 

4.4.1.  (Jrcsl  fdclor.  A  true;  ])owe;r  waltme;te;r 
shall  he;  nse;el  anel  shall  hiive;; 

4. 4. 1.1.  Ae'.cnracy  anel  re;se)lnlie)n  in 
ae:e:e)relane:e;  with  seeedion  4.2. 

4. 4. 1.2.  Snliie:ie;nt  hanehvielth. 

4. 4. 1.2.  A  e:re;st  laciteer  rating  that  is 
a])])re)])riate;  lor  the;  wavolbrms  he;ing 
me;asure;d  anel  e:aj)ahle;  of  re;)uling  the; 
availahle;  e:nrre;nt  wave;fe)rm  witheent  clipi)ing. 
the;  wave;fe)rm.  The;  pe;ak  e)f  the;  e:nrre;nt 
wave;fe)rm  me;asnre;el  einring  sle;e;p  iinel  e)n 
me)ele;.s  for  the;  .STB  shall  he;  n.se;el  te;  eli;te;rmine; 
the;  e:re;st  fiie:te)r  rating  anel  the;  e:nrre;nl  range; 
se;tting.  The;  fnll-se:ale;  value;  e)f  the;  se;le;e:te;el 
e:nrre;nt  ninge;  imdtiplie;el  hy  the;  e:re;st  fae:tor 
fe)r  that  range;  shall  he;  at  le;ast  I.t  pe;re:e;nt 
gre;ate;r  than  the;  ])e;ak  e;nrre;nt  te;  ])re;ve;nt 
me;iisnre;me;nl  e;rre)r. 

4.4.2.  Bandwidlb.  The;  e:nrre;nt  anel  ve)llage; 
signal  shiill  he;  analyze;el  to  ele;te;rmini;  the; 
highe;st  fre;epie;ne:y  e:e)mpe)ne;nt  (that  is. 


harmemic)  with  a  magnitiiele;  gre;iile;r  than  1 
])e;re:e;nt  eif  the;  fiinelamontal  fre;epie;ne;y  nnele;r 
the;  te;st  eainelitions.  The;  mininunn  hiinelwiellh 
e)f  the;  te;sl  instrnmonts  shall  he;  ele;le;rmine;el 
hy  the;  highe;st  ire;e|iie;ne:y  e:e)mpe)ne;nt  e)f  the; 
signal. 

4.4.2.  I'rcqddncY  response;.  A  wiiltme;te;r 
with  ii  fre;epie;ne:y  re;.spe)nse;  eif  iit  leiast  2  kilei- 
lieirtz  (kllz)  shall  he;  nse;el  in  e)rele;r  tei  ae;e:e)iml 
feir  harmemieis  np  tei  the;  .TOth  harmemie;. 

4.4.4.  Sdinpliiif’  Inlerved.  The;  wattme;le;r 
shall  he;  e:ii|)iihle;  eif  sainjiling  at  inteirvals  le;ss 
than  eir  e;epiiil  to  1  seieamel. 

Note;  Bleiedremie:  e;e|uipme;nt  e:an  e:emse; 
harmemie:  waveilbrms  that  le;ael  tei 
iniie:e:nriie:ie;s  in  ])e)we;r  me;iisure;nie;nls. 

4.5.  Cdlihvdtion.  Test  instruments  shall  he; 
c:i)lihrate;el  anmiiillv  tei  triie:e;ahle;  iiiitiemal 
stanelarels  lei  emsnre;  that  the;  limits  eif  erreir  in 
me;asiire;me;ni  are;  neit  gre;iite;r  than  ±  0.5 
|)e;re;e;nt  eif  the;  me;asure;el  value;  e)ve;r  the; 
re;e]uire;el  hiinelwiellh  eif  the;  emtpnt. 

4.0.  Network  Setup. 

4.0.1.  Home  Network  Connection.  STB 
eiemfiguraliems  thill  reiepiire;  the;  use;  of  a  home; 
nelweirk  (i;xiim|)le;:  lhin-e:lie;nl  .STB)  shall  use; 
the;  HNl  e)|)tie)n  ae:e;e)reling  tei  the;  Ibllowing 
eirele;!'  eif  ])re;fe;re;ne;e;.  The;  first  iivailahle; 
e:e)nne;e;lie)n  that  the;  .STB  supiieirls  shall  he; 
use;el; 

1.  Mnltime;elia  eiver  (’.eiaxial  Alliime:e; 
(MeiCA); 

2.  Home;  BNA  Alliiine;e;  (I  IBNA); 

2.  VVi-Ki  (802.11);  eir 

4.  ()lhe;r  llNl  e:e)nne;e:lie)n. 

4.0.2.  liroddbond  Serx’ice.  If  the;  .STB 
ine:hiele;s  an  I  INI.  anel  the;  I  INI  shall  he; 
e;e)nni;e;te;el  tei  hreiaelhanel  .se;rvie;e;  Ibr  e)i)e;riilie)n 
e)f  ii  prine;ipiil  STB  lbne:lie)n,  it  shall  he;  le;ste;el 
while;  e:e)nne;e:te;el  lei  a  hreiiielhanel  nelweirk. 
Broaelhiinel  peirlbrmaneie;  e:rite;ria  (that  is. 
eleiwnleiael  spe;e;el,  u|)le)iiel  spe;e;el,  liile;ne:v.  e;le:.) 
shall  nieel  the;  spe;e;ifie;el  re;epiire;me;nt.s  eif  the; 
.STB  te)  fnifill  the;  ])rine:i])iil  STB  fnneilieins. 

Peir  S  TBs  ele;signe;el  lei  e)pe;riile;  heilh  with  a 
hreiaelhanel  e:e)nne;e:tie)n  anel  a  .se;rvie:e;  pre)viele;r 
neilweirk  e:e)nne;e;lie)n.  the;  se;rvie;e;  jireivieleir 
e;e)nne;e;tie)n  takes  ])re;e;e;ele;ne:e;,  anel  the; 
hreiaelhanel  e:e)nne;e:tie)n  shall  einly  he;  niiiele  if 
the;  .STB  re;e|iiire;s  it  Ibr  e)])e;rating  a  jirincipal 
.STB  fuiuitiem. 

4.0.2.  Service  Provider  Network 
Distribntion  Eejuipment.  If  the  .STB  re;epiire;.s 
the;  use  of  external  eepiiiiment  to  e:e)nne;e:t  the; 
se;rvie;e  jirovieler  ne;twe)rk  tei  the;  .STB,  then  the; 
])e)we;r  Ciemsiimptiem  eif  this  e;e|ni])me;nl  shall 
neil  he;  ine:hiele;el  as  jiiirl  eif  the  .STB  peiweir 
me;iisure;me;nt.  This  ine;lnele;s  reepiireel  se;rvie;e; 
Jirovieler  neitwork  elistrihiitiein  e;epii|)nie;nt 
sne;h  as  netweirk  gateways,  imtweirk  reiute;rs. 
netweirk  hrielgeis,  eiplieial  neitweirk  lerminiils 
(ONTs),  wireiless  ae:e:e;ss  jieiinls.  meielia 
e;xle;nele;r.s.  eir  any  either  ele;vie:e;  re;e|nire;el  Ibr 
elistrilniliein  eif  a  se;rvie:e;  jireivieleir  netweirk  to 
I  he;  .STB, 

4.().4.  Input  Si}>ndl  Eejuipnient.  \Vhe;n  an 
ODll,  e)ve;r  the  air  (OTA)  imle;nnii  innj)lifie;r, 


e:at)le;  TV  ((iATV)  elistrilniliein  amjilifier,  or 
similar  signal  e;cjuijinu;nt  is  re;ejuire;ei  anel  the; 
jieiwer  ibr  that  e;ejnij)me;nt  is  snjijilieel  freim 
the  .STB,  then  the  me;iisiire;me;nt  shall  neil 
ine:hiele  the  j)eiwe;r  eieinsnmjilion  eif  that 
eiejuijiment.  unless  the;  eiejnijiment  e:anne)l  he; 
I)owe;re;el  freim  ii  se)ure;e;  eitheir  ihiin  the;  .S  TB. 

If  the;  signal  e;ejiiij)me;nt  eianneit  he;  j)e)we;re;el 
freim  ii  senireie;  either  than  the;  STB,  lhe;n  the; 
jieiwer  ibr  theise  eiejnijiment  shall  he;  ine:hiele;el 
in  the;  .STB  jieiweir  eionsnmjiliein  meiasurement 
anel  the  signal  eiejuijimenl  shenilel  he; 
e:e)nfigure;el  in  its  leiwesl  jieiweir  eieinsnming 
ineiele.  Iloweiver,  if  the  signal  eiejuijimeml  e:an 
he;  jieiwereiel  freim  a  seiureie;  either  than  the; 

.STB,  then  if  shall  he;  jieiwereiel  freim  iineilher 
soiire.e,  anel  sue;h  eiejnijiment  sluill  neit  ele;live;r 
;iny  peiweir  lei  the;  ce)nne;e:te;el  .STB, 

4.0.5.  Sendee  Provider  Network 
Connection.  The;  .S  TB  shall  he;  lesteel  with  a 
sjieicifie:  se;rvie:e;  jireivieler  neitwork  eir  a 
simulaleiel  enviremmemt  ve;rifie;el  hy  the 
se;rvie:e;  jireivieler.  anel  the;  .STB  shall  he; 
eiemfignreel  tei  sinudate;  a  suh.se:rihe;r  eijierating 
envireinment.  This  shall  ineiluele;  the;  ability  lei 
ae:e;e;ss  the;  full  servieies  eif  the  servieie; 

Jireivieleir  nelweirk  re;ejuire;el  hy  the  .S'l'B.  sne:h 
as  eiontenl,  jireigram  ginele;s.  seiflware;  ujielateis, 
anel  either  .SI  B  fe;ature;s  that  reiejuire;  neitweirk 
se;rvie:e;s  lei  fully  fune:lion.  If  the;  .S  TB  re;ejnire;s 
a  POD  eir  .Smart  (iarel,  lhe;n  it  shall  he; 
e:e)nne;e:te;el.  antheirizeel,  iinel  eijieralieinal. 
Esseintiiil  STB  jieirijiheral  ele;vie:e;s,  reejnireel 
Ibr  the;  neirniid  eijieiratiein  eif  the;  .STB,  sne;h  as 
ii  Universal  .Seirieil  Bus  (USB)  jieiwereiel 
eixteirnal  HDD.  a  U.SB  jieiweireiel  Wi-Pi  eleingle. 
eir  ii  U.SB  jieiwereiel  ()  TA  re;e;e;ive;r,  shall  he; 
e:e)nne;e:te;el  anel  eijieinilieinid.  Ojitieinal 
jieirijiheind  eleivieies  shiill  not  he;  e:e)nne;e:te;el  tei 
the;  .S  TB.  The;  .STB  may  he;  tesle;el  in  a 
laheirateiry  e;nvire)nme;nt  eiemtaining  ceintreil 
eiejiiijimemt  eieiinjiarahle  lei  ii  live;  servieie; 
Jireivieler  system.  Peer  exainjile.  ii  e:ahle;  .STB 
niiiy  he;  le;ste;el  in  a  laheirateiry  that  eieintains  a 
eionelitieinal  ae:e;e;s.s  system,  the  ajijireijiriate 
e;ejnipme;nt  to  eieinnmmieiate  with  the  .STB 
(examjile:  ANSl/SfiTE  55-1  (ineieirjieirateel  hy 
re;fe;re;ne:e;;  se;e;  §420.2)  eir  ANSl/SCiTE  5.5-2 
ibrwarel  anel  re;ve;r.se;  elala  eihannel  harelware; 
eir  elata-eiver-cahle  servieie;  inte;rfae:e 
sj)e;e:ifie:ation  (DOfkSl.S)  infrastrueiture;),  anel 
the  ajiiireijiriate  inlerceinneieilieins  (examjile: 
Diplexers.  sjilitie;rs.  anel  eieiaxial  e:ahle;s). 

5.  Test  Procedure  for  Deterinininfi  the 
Power  Consumption  of  the  Set-top  Box  in 
different  Modes  of  Operution 

5.1.  Set-top  Box  Wurm-up.  Alleiw  the;  .S  TB 
lei  eijienite  in  em  moele;  while;  re;e:e;iving  anel 
ele;e;eiellng  vieleei  ibr  at  least  15  minute;s  sei  the; 
.STB  e:an  aeihieve;  slahle;  eieinelitiem. 

5.2.  I'est  Confii’urdtion  Information. 

5.2.1.  The;  elisjilay  ele;vie:e;  anel  clieait  se;liij) 

is  ele;se:rihe;el  in  Tahle;  1  eif  this  ajijieinelix. 
Biise;el  em  the  eiajiiihility  eif  the  ,S  TB,  the 
ajijireijiriale;  nmnhe;r  eif  elisjilay  ele;vie:e;s  anel 
e:lie;nt.s  shall  he;  e;e)nne;e:te;el. 
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Table  1— Display  Device  and  Client  Connection  Setup 


Supports  multiple  display 
devices? 

Supports 

DVR? 

Supports 

clients? 

Number  of  connected 
display  devices 

Number  of  connected 
clients 

X 

X 

X 

1 

1 

X 

X 

2 

0 

X 

X 

2 

1 

X 

X 

1 

1 

X 

2  or  3* 

0 

X 

1 

0 

X 

1 

1  or  2* 

1 

0 

*The  highest  number  of  connections  supported  by  the  STB  shall  be  used. 


5.2.2.  (Auinocting  to  o  Displov  Davica.  'llu! 
.Sl’B  shall  1k!  curnnoctiul  to  tho  luinihoi'  of 
display  doviccis  rocpiirod  based  on  llu;  scilii]) 
|•(;(Jui^(!^u!nts  spcicil'iiul  in  I'alrlo  1.  llui 
following  order  of  prefennice  shall  lx;  used  to 
connect  each  dis|)lay  device  to  the  .S  I  B.  lire 
first  available  coniHiction  that  the  .S 115 
su])j)orts  shall  he  used: 

1.  HDMl 

2.  (ioinponent  Video 

a.  .S-Vidcio 

4.  (Y)in])osite  Video 

5.  Oth(!r  vid(!o  interface 

5.2.3.  (Joniwrling  to  a  C'Awnt.  I  hc!  .S 115 
shall  he  connected  to  tlu;  number  of  clicmts 
nHpiired  based  on  the  siUnj)  recpiireinents 
s|)ecifi(!d  in  I'ahle  1.  An  I  INI  connection 
shall  he  used  to  connect  the  client  to  tlu; 

.S115.  lli(!  order  of  prefer(!nc:e  in  which  an 
UNI  conn(H:tion  shall  he  seh!e:ted  is  s])(!cified 
in  section  T.ti.l . 

5. a.  Tost  Conduct. 

llu!  following  sciction  is  provided  as 
guidance!  wluiii  conducting  tin!  various  on. 
slee!)).  and  off  mode  teists.  When  multiple 
streams  ari!  enahhid.  different  cont(!nt  shall 
he  selected  to  output  to  a  dis|)lay  (hivice. 
r(H:ord  on  a  DVR  integrated  into  the  .S  I  B.  and 
stream  to  a  coniuicteul  client. 

S.a.l.  Output  to  (I  l)isi)lov  Dovico.  for  tests 
nxpiiring  out])ut  to  a  displav  device,  a 
channel  shall  he  selectcid  and  vieweid  on  the 
connected  dis|)lay  device(s)  as  reejuireul  hv 
tht!  test  configuration.  I'or  .Sl  Bs  that  do  not 
su|)port  channels,  an  apirrojrriate  SD  or  HD 
test  str(!am  shall  he  scilectcid  and  thc!  content 
shall  h(!  viewed  as  indicated.  If  more  than 
one  display  device!  is  conn(!cled  to  tlu!  .Sill 
hasexi  on  tlu!  test  c:onfiguration  from  I'ahle  1. 
then  the  c.ontent  out]nitted  on  (xich  display 
d(!vice  shall  h(!  diff(!r(!nt. 

5. a. 2.  lioconling  for  (I  STIi  with  D\li 
capalhlitv.  for  tests  that  nupiirc!  n!cording  on 
a  DVR.  a  chanm!!  shall  he!  se!h!e:te!el  using  ii 
e;e)nne!e;le!el  elisplay  ele!vie;e!  e)r  a  e:lie!nt  anel  the 


pre)gram  shall  he  re!e;e)rele!el.  If  meere  than  eene! 
re!e:oreling  is  e!nahle!el  e)n  ii  DVR  that  is 
inte!grate!el  inte)  the  .STB.  the!  e:e)nte!nt  ie)r  exie.h 
re!e:e)reting  shall  he  elillerent. 

5. a. a.  Strooming  to  a  Connoctod  Cliont.  The! 
e:e)nte!nt  stre!ame!el  te)  ii  e:lie!nt  shall  he!  se!le!e:te!el 
in  the  fe)lle)wing  e)rele!r  e)f  ])re!fe!re!ne:e! 
ele!pe!neling  een  the!  numher  e)f  stre!ams  e!nahle!el. 
The  first  available  streunn  that  is  su|)pe)rte!el 
hy  e!iie:h  e:e)nne!e:te!el  c:lie!nt  shidl  he!  e!nahh!el 
iinel  the!  e:e)nte!nt  e)n  eae:!)  stre!am  shall  he! 
elifie!re!nt. 

5.a.a.l.  .Stre!.‘nn  with  re!e;e)iele!el  eieenteint.  That 
is.  ))re!vie)usly  re!e:e)rele!el  e:e)nte!nt  sludl  he 
vienveel  e)n  a  elisplay  ele!vie:e!  e;e)nne!e:te!el  te)  a 
e:lie!nt. 

5. a. a. 2.  Stre!am  with  e:hanne!l  e:e)nte!nt.  That 
is.  a  e:hinme!l  (.SD  stre!iun  leer  an  .SD  e:lie!nt  anel 
1  ID  stre!am  lor  .m  I  ID  e:lie!nl)  shidl  he!  vie!we!el 
e)n  the!  e:e)nne!cle!el  elis])liiy  elevieie!.  fen'  e:lie!nls 
that  eh)  ne)t  suppe)rt  e:hinme!ls,  se!le!e;l  an 
iip|)re)|)riiite!  .SD  e)r  HD  teest  stre!inn  iuiel  vie!w 
the!  e:e)nte!nt  as  inelie:iite!el. 

5. a. a. a.  (5the!r  strexnning  e)ptie)n.  If  the! 
streams  freein  se!e:tie)ns  5.a.a.l  anel  5. a. 3. 2  <!re! 
ne)t  sup|)e)rle!el.  u.se!  iineether  stre!am  that  is 
iivailiihle!. 

5.4.  Colculation  of  Avorogo  and  Rated 
Power  Consumption. 

5.4.1.  fe)r  all  te!sts  in  the  e)n.  sle!e!i).  anel  e)ff 
me)ele!s  (se!e;tie)ns  5.5,  3.li.  iinel  5.7).  the!  average! 
])e)we!r  shidl  he!  e:iile:ulate!el  using  e)ne!  e)f  the! 
ie)lle)wing  twe)  metheeels; 

5. 4. 1.1.  Re!e:e)rel  the!  ae;e:umuliite!el  e!ne!rgy  (K|) 
in  kile)-watt  he)urs  (kWh)  e:e)nsnme!el  erver  the 
time!  pe!rie)el  spe!e;ifie!el  fe)r  e!iie:h  test  (T,).  The! 
ave!rage!  ])e)we!r  e;e)nsnmptie)n  is  e:iile:ulate!el  iis 

P,  =  h,/T,. 

5. 4. 1.2.  Re!e'.e)rel  the  average!  ])e)we!r 
c:e)nsum])tie)n  (I’j)  hv  sam])ling  the!  pe)we!r  id 
a  riite!e)fal  le!iist  1  sam))le!  pe!r  si!e:e)nel  iinel 
c;e)mpuling  the!  iirithme!tie;  me!im  of  iill 
sinn|)le!s  e)ve!r  the!  time!  pe!rie)el  spe!e:ifie!el  fe)r 
e!iie:h  te!st  (T,). 


5.4.2.  Tlu!  I'iiteel  ])e)we!r  e;e)nsum])tie)n  in  the 
e)n.  sleu!]).  anel  e)ff  meeelees  shall  he!  ele!te!rmine!el 
as  fe)lle)ws: 

5. 4. 2.1.  Apply  the!  siimpling  anel  statistie:al 
re!C]uire!me!nts  ele!se:rihe!el  in  It)  (ifR  jjart 
429.55  te)  the  iiverage  pe)we!r  e:e)n.sum])tie)n 
value!s  in  e!ae:h  me)ele!  e)f  e)pe!ratie)n. 

5. 4. 2. 2.  The  resulting  riite!el  ])e)we!r 
e:e)nsum|)iie)n  vidue.  for  eiie:h  me)ele!  e)f 
e)])e!ratie)n.  shall  he!  reeuneleel  ae:e;e)reling  te)  the! 
ae;e:urae:y  re!eiuire!me!nts  s])e!e:ifie!el  in  seeitieen 

4.2. 

5.5.  On  Mode  Power  Measnreinent. 

5.5.1.  The  time!  ])e!rie)el  leer  eaeih  test  in  the! 
e)n  me)eie!  (se!e;tie)ns  5.5.2  iinel  5.5.3).  Ton,  is  2 
minuteis. 

5.5.2.  On  (Watch  'I'Vf  The  em  (wate.h  TV) 
test  shall  he!  pe!rfe)rme!el  em  all  .STBs  iis 
fe)lle)ws. 

5. 5.2.1.  On  (Watch  TV  SDI. 

5. 5. 2. 1.1.  ('.emligure  the!  STB  as  si)e!e:ifie!el  in 
se!e:tie)n  5.2. 

5. 5. 2. 1.2.  Of  iill  the!  eionnexitiems  te)  the!  .S  TB. 
e)nly  eeiu!  stream  shall  he!  e!niihle!el  anel  shall 
stre!am  te)  a  elis])liiy  ele!vie;e!.  Ne)  iielelitie)niil 
stre!iuns  shall  he!  se!nt  te)  e)the!r  e:e)nne!e:teel 
elis])lay  ete!vie:e!S  iinel/or  e:lie!nts. 

5. 5. 2.1.  a.  If  sup])e)rte!el.  se!le!e:t  iin  .SD 
e:himne!l  anel  vie!W  e)n  the  e:e)nne!e:te!el  elisplav 
elevieie!.  fe)r  STBs  using  a  e:e)nte!nt  j)ri)vieie!r 
that  ele)e!S  ne)l  suj)i)e)rt  e:hanne!ls.  seleeit  iin 
a])pre)])riate!  SD  test  strexnn  iinel  view  thei 
eiemtemt  as  inelieiateel. 

5. 5. 2. 1.4.  Begin  em  meiele  jieiwer 
e:e)nsumi)tie)n  measurennent  and  re!e:e)rel  the 
average!  pe)we!r  e:e)nsum])tie)n  with  the  SD 
se)ure;e!  e:onte!nt  feir  2  minutew  iis  l’\v.\  ie  ii_si). 

5.5.2.2.  On  (Watch  TV  HD]. 

5. 5. 2. 2.1.  If  the  .STB  su])])orts  HD 
streiiming.  re!i)e!at  the  test  in  se!e:tion  5.5.2 
using  HD  e:e)nti!nt  insteael  eif  .SD  liemtent  anel 
reiiorel  this  viiliie  iis  Pw  ah  u  md. 

5. 5. 2.  a.  Calculation  of  Pw^jx  n  l’e)m])ute! 
Pii.r/e  //  iie;e:e)reling  to  the  feillowing  expiiitiem: 


^WATCH 


WATCH  +  P  WATCH 


WATCH 


STB  supports  HD 
STB  doesn't  s  upport  BD 


where.: 

PwAie  11  =  the  jiower  e:e)nsumption  (in  wiitts 
(W))  in  em  (wiiteih  TV)  nmele. 


Pw  A  ie  ii_si)=  the!  i)e)we!r  e:e)nsum))tie)n  (in  W) 
in  e)n  (wiite:h  TV  .SD)  meiele!  whe!n  iin  .SD 
teist  stream  is  useel.  anel 
P\\  A  le  ii^iii)  =  the!  jieiwer  e;e)nsum|)tie)n  (in  W) 
in  em  (wiite;h  TV  HD)  stide!  whe!n  iin  HD 
test  stream  is  useiel. 


5.5.3.  .Multi-stream. 

5. 5.3.1.  Peirfeirm  this  teist  only  if  the  .STB 
sup])e)rts  multi-streaming  as  elefiimel  in 
see;tion  2.14. 

5. 5. 3. 2.  Oemfignri!  the  .STB  as  spee.ifieel  in 
see:tie)n  5.2  of  this  a])])enelix.  Table  2  of  this 
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apijoiuiix  (loscribos  how  lo  soliip  llu;  niulli-  (sinallosi  luiniiior  option)  tlial  tlio  .STB 
slroani  tost.  Cilioosc;  tlio  hi<>host  ])riority  su])])orts. 

Table  2— Priority  List  for  the  Multi-Stream  Test 


-  1  is  highest  priority 

-  9  is  lowest  priority 

To  display 
devices 

To  record 
on  DVR 

To  connect 
to  clients 

1  . 

1 

1 

1 

2  . 

2 

1 

3  . 

2 

1 

4  . 

1 

2 

5  . 

1 

2 

6  . 

3 

7  . 

1 

1 

8  . 

1 

1 

9  . 

2 

Number  of  streams  enabled; 


,5.,5.,'L.'L  All  stnuims  rcicjuirod  for  tho 
foasihlo  .STB  configuration  shall  ho  laiahlod 
using  apjjropriato  contont  as  do.scrihod  in 
.suction  .'j.a  of  this  a))pondi.\.  If  tho  .STB  or 
c:onnoct(!d  clicnitfs)  suj)])ort  I  ID  strcunning,  an 
IID  stnunn  shall  ho  usod.  otiuu'wiso  an  .SD 
stroam  shall  ho  us(ul. 

,5. .5. 3. 4.  B(!gin  the;  inulti-stroam  mode! 

|)owor  c:onsumption  moasuroinont  and  rocord 
tho  avorago  i)owor  consumption  for  2 
ininulos  as  1’mci.i  i_siri  am. 

.'j.fi.  Sloop  Modo  Powor  Modsiiroinont. 

.3.0.1.  Only  run  tho  l(!st  for  oach  inodo  if 
th(!  .STB  supports  this  functionality,  as 
dofiiHHl  in  suction  2. 2.3. 2.  If  tho  .STB  cannot 
ho  placod  in  sloo])  modo  as  dofinod  in  suction 
2.2.3. 2  using  a  romoto  control,  thon  this  tost 
shall  ho  skippod. 

,3.0.2.  Tho  timo  ])(!riod  for  oach  t(!st  in  tho 
shu!])  modo  (suctions  .3.0.7  and  .3.0.8  of  this 
api)ondix).  Tsi  i:i,i>.  shall  he;  h(4woon  4  to  8 
hours.  Tlui  tinu!  piiriod  shall  lx;  oxtcnuhul 
hoyond  8  hours  only  if  r(!(|uirod  as  doscrihod 
in  suction  .3.0.4  of  this  appondix. 

3. (>.3.  Assuro  no  r(!cording  (wonts  aro 
schodulod  ovor  tho  ontir(!  duration  of  tho  tost, 
including  tlu;  timo  prior  to  transitioning  to 
sloo]j  modo.  If  tho  STB  is  capahlo  of 
scluxiuling  a  rocording,  .scluxlulo  a  rocording 
24  or  moro  hours  into  tho  futuro. 

.3.0.4.  Assun;  no  sorvico  providor  notwork 
initiat(;d  actions  rocpiiring  a  transition  to  on 
modo  occur  during  tho  4  to  8  hour  timo 
poriod  that  tho  STB  is  in  shx!])  modo 
(oxamplo:  Contont  downloads  or  softwaro 
u|)dalos).  If  a  sorvict;  providor  niitwork 
initiatod  activity  cannot  lx;  disahlod,  thon 
this  shall  lx;  monitorod  as  follows: 

.3. 0.4.1.  Tho  powor  consumption  shall  ho 
samjjlod  at  a  ral(!  of  at  least  1  sani])lo  i)or 
socond. 

.3. 0.4. 2.  For  in|)ut  powcu's  hxss  than  or  o(|ual 
to  1  W.  a  linoar  rogrossion  through  idl  pow(!r 
rcxidings  shall  have;  a  slope  of  loss  than  10 
milli-watts  per  hour  (mW/h).  If  tho  slope  of 
tho  linoar  r(;gr(!ssion  is  (upial  to  or  groat(;r 
than  10  mVV/h  tho  tost  shall  oithor  ho 
rostartod  or  oxiondod  until  a  slojx!  of  loss 
than  10  mVV/h  is  achiovixl. 

.3. 0.4. 3.  For  input  powers  greater  than  1  \V, 
a  linoar  rcignjssion  through  all  powor 
readings  shall  have  a  slo])o  of  loss  than  1 
])(;rcont  of  the  moasurcHl  injnit  jjowor  ])or 
hour.  If  the  slo|)o  of  tho  linoar  r(!gr(!Ssion  is 
(xpial  to  or  greater  than  1  percent  tho  tost 


shall  oithor  ho  rostartcul  or  (jxtondod  until  a 
slo]X!  of  loss  than  1  pcircont  is  achiovaxl. 

.3. 0.4. 4.  If  tho  tost  is  oxtondod  hovond  8 
hours  to  achieve  tho  d(;sirod  condition,  tho 
avorago  powor  consumption  ovor  tho  entire 
tost  duration  shall  lx;  roixntod  for 
l’sci:i.i'_N)ANii.\c  and  Fsu.i.i-  aim)  and  those 
values  shall  lx;  usod  to  d(!t(!rmin(!  tlx;  AFC. 

3.0.3.  Assur(!  uo  local  area  notwork 
initiatcul  actions  nxiuiring  a  transition  to  on 
mod(!  an;  schodulod  during  tho  4  to  8  hour 
timo  ]x:ri(xl  that  tin;  .S  TB  is  in  shiop  modo 
((!xam])lo:  Mohih;  a])plications  or  otluu' 
ixitwork  devices  ro(|uosiing  sorvico). 

.3.0.().  Confignn!  tho  .STB  as  specified  in 
section  .3.2  of  this  a])p(!ndix. 

3.0.7.  Mdinidl  Sloop  Tost. 

.3.f).7.1.  If  tho  .STB  d(X!S  not  sup])ort  sUxip 
modo.  thon  sot  Bsi.i,i.i’_man(iai,  (xpial  to 
I’wA K  M- 

.3. 0.7. 2.  For  .STBs  that  aro  cajjahh;  of 
transitioning  to  sl(!op  modo,  o])(!rat(!  tho  .STB 
in  tho  multi-stroam  tost  configuration 
(section  3.3.3  of  this  ap])ondix)  for  at  hxist  ,3 
minutes  if  tho  .STB  su])])orts  multi-strcunning. 
If  tho  .STB  d(X!S  not  su|)iJort  multi-strcuuning. 
o])(;rato  the  STB  in  tho  on  (watch  TV) 
configuration  (section  3.3.2  of  this  ap])(!ndix) 
for  at  least  .3  minutcis. 

.3. 0.7. 3.  Momentarily  (<1  socond)  ])r(!ss  tho 
“Powor”  huttou  on  tho  romoto  for  tho  .STB. 
and  (!ach  locally  connected  display  device 
and  client,  to  place  tlx;  .STB,  and  oach  locally 
connected  disjday  device  and  client,  into 
sloop  modo  as  dofin(;d  in  s{;ction  2.23.2. 

Some  .STBs  may  r(;(|uiro  a  short  ])(;riod  of 
tinx;  hofon;  th(;y  ix;tually  (;ntor  a  low(;r  powor 
consumjfiion  mode;. 

.3. 8. 7. 4.  Do  not  use  (or  move)  tho  .STB 
remote;  control  aft(;r  s{;ction  3.8. 7. 3  of  this 
a])poixlix. 

,3. 8. 7. 3.  Fnsurc;  that  tho  .STB  and  (;ach 
locidly  comx;ct(;d  cli(;nt  has  (;nti;r(;d  sl(;(;p 
nxxh;  hy  V(;rifying  no  chanix;!  viewing  or 
r(;cording  is  sup]X)rt(;d  on  tlx;  .STB  and 
cliont(s).  That  is.  th(;ro  shall  lx;  no  video 
out]xit  on  tlx;  conix;ct(;d  display  d(;vico(s) 
from  tlx;  .STB  and  any  locally  comx;clod 
cli(;nls. 

3. 8. 7. 8.  B(;gin  manual  sl(;{;p  nxxh;  |)ow(;r 
consumption  nu;asur(;nx;nt  and  r(;cord  tho 
av(;rago  ))ow(;r  consunx;d  as  I’si  l:l.l■_MANl'Al 
ovor  tho  timo  ])oriod  as  dotormiix;d  in  S(;ction 
3.8.2  of  this  a])pondix. 

3.8.8.  Aula  Powor  Down  (APD)  Tost. 


3. 8. 8.1.  Perform  this  tost  only  if  tho  .STB 
su])ports  auto  powor  down  as  dofiix;d  in 
.section  2.2  of  this  ai)p(;ndix. 

3.().8.2.  If  tho  .STB  snpiJorts  multi- 
str(;aming.  op(;rat(;  tho  .STB  in  tho  multi- 
stroam  configuration  (section  .3.5.2  of  this 
ap|){;ndix)  for  at  least  5  minut(;s.  If  tlx;  .STB 
d(x;s  ix)t  support  multi-streaming,  o])(;rat(;  tho 
.STB  in  tlx;  on  (watch  TV)  configuration 
(section  3.3.2  of  this  a])p(;ndix)  for  at  h;ast  3 
minutes. 

.3. 8. 8. 3.  Monx;ntarilv  (<1  s(;cond)  pr(;ss  tho 
"Pow(;r"  huttou  on  tho  remote;  only  for  any 
l(x:ally  comx;cle;(l  cli(;nts  lo  j)l;x;e;  the;  cli(;nls 
into  sl(;e;])  modo  .is  el(;fine;(l  in  .se;clion  2.23.2. 
.Some;  (:li(;nts  nxiy  r(;(pur(;  a  short  p(;ri()(l  of 
lime;  h(;f()r(;  th(;y  <u:tually  e;nt(;r  a  lowe;r  ])ow(;r 
consumjjlion  mode;.  If  more;  than  one;  disphiy 
(l(;vic(;  is  l(x:ally  e:()nne;(:t(;d  to  the;  .STB,  ])r(;ss 
tlx;  "Power”  huttou  for  tho  additional  locallv 
e:()mx;(:le;(l  display  (l(;vic(;s  and  slr(;am 
(:onl(;nl  to  one;  (lis]jlay  device;  oidy. 

3. 8. 8. 4.  Do  not  use;  (or  move)  tlx;  .STB 
romoto  control  after  section  3. 8. 8. 3  of  this 
a])p(;n(lix. 

3.().8.3.  Allow  the;  .STB  to  oj)(;ral(;  until  tho 
.STB  (;nle;rs  sloop  mode;  or  until  4  hours  have; 
e;laps(;(l.  whiche;ve;r  (x:curs  first. 

3. 8. 8. 8.  If  4  hours  have;  e;lii])se;el  and  the; 

.STB  is  not  in  sleoj)  modo.  thon  the;  unit  is  ixil 
consi(le;r(;(l  to  supjjort  APD  and  Ps;  e,i.i-_Ai>o 
shall  ho  S(;t  (;(|ual  lo  Pwak  ii- 

.3. 8. 8. 7.  Once;  tlx;  .S  I'B  is  in  APD,  h(;gin 
powor  consumption  me;asur(;nx;nl  in  APD 
and  r(;c()r(l  tho  av(;rage;  powor  ce)nsunx;(l  as 
Psi.i.i.i-_Ai'i)  over  the;  lime;  p(;ri()(l  eis 
el(;te;rmine;(l  in  s(;ction  .3.8.2  of  this  ap))e;n(lix. 

3.7.  Off  .Modo  Powor  .ModsuroinonI . 

.3.7.1 .  Place;  the;  .STB  in  off  nxxlo.  If  tlx;  .STB 
cannot  he;  plac(;(l  off  modo  as  (l(;fin(;(l  in 
s(;(:lie)n  2.23.3,  the;n  this  le;sl  shall  lx;  skipp(;(l. 

3.7.2.  Wait  until  tlx;  .S  TB  (;nt(;rs  off  nxxlo. 

.3.7.3.  K(;c()rd  the;  avonige;  pow(;r  for  2 
minul(;s  as  Pom-. 

.3.8.  Sloop  lo  On  Modo  Tronsition  Timo 
Modsnroinont.  The;  following  le;sl  is  optional 
and  should  ho  p(;rf()rnx;(l  to  verify  that  the; 
.STB's  operation  (pialifi(;s  for  sloe;])  mode;  as 
el(;scrih(;(l  in  section  2.23.2. 

5.8.1.  l''or  tho  manual  sle;(;p  te;sl.  place;  the; 
.STB  in  sle;(;])  mode;  eiccording  lo  the;  stops 
spe;e:ifio(l  in  se;(;li()ns  3. 8. 7. 2  through  5.8. 7.3 
of  this  aj)ix;nelix.  For  the  APD  l(;st.  j)Iace;  the; 
.S  TB  in  sloop  mode;  according  to  the;  stops 
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sp(H:ifii!d  in  soclions  .5. (>.8. 2  lliroiif’h  .T.(i.8.() 
c)l  this  a|)|M!ii(lix. 

Oiicc  llu;  S'll?  outers  slo(!])  inodo, 
wait  until  th(^  STIJ  power  (:()nsinn|)tion 
riiaches  I’si  1 1  |•_M.\Nl'Al  (+l).5  \V.  —().()  \V)  Idr 
the  manual  sleep  test  and  Psi  1 1  l•_Al>o  (+()..t 
W.  -e.l)  W)  lor  the  API)  test. 

Alt(!r  the  S'1’8  power  (:onsunii)tion 
niac.hes  tin;  desinul  valm?  as  spciciluul  in 
section  .5.8.2  ol  this  apixmdix.  nunain  in 
slee|)  mode  Idr  at  htasl  5  miiuites. 

.5.8.4.  Momentarily  (<1  second)  ])ress  the 
"Power”  button  on  the  nMiiotc!  or  front  ])anel 
of  the  .STB. 


.5. 8. .5.  B(!}>in  tluMdapsed  time  nujasurement. 

.5.8.li.  .Stop  (da|)S(ul  time  imxisiirenumt 
wlum  the  .STB  entcMS  on  mode;.  It  shall  lx; 
(Misurcxl  that  the  .STB  has  (Mitcinxl  on  mode 
wlum  it  supports  channel  vi(!win<>  on  the 
conn(x:t<!d  dis])lay  d(!vic;e  or  client. 

.5.8.7.  Tlu!  duration  to  transition  from  slcx:]) 
mode;  to  on  mode  shall  he  recorded  as 
I’si.i.i  l■_u)_<)N.  inul  this  value  shall  Ixi  nscxl  to 
com])are  against  the  slcx;])  mode  re(|nireinents 
descrilxxl  in  scHlion  2. 2.5. 2. 

8.  (uilculdlinn  of  tlw  Annual  Hnni'iy 
(A>nsnini)ti()n  of  llu;  SnI-loi)  liox 


().1.  Tlu!  Ali(;  of  the  .STB  shall  lx;  calculated 
using  the  ratcxl  values  of  power  consum])lion 
in  the  on.  sleep,  and  off  modes  of  operation 
(.SIX!  s(x:tion  5.4.2  for  calculation  of  rated 
power  c:onsum))tion  values). 

().2.  (]om|)ute  the  AI'X;  of  the  .STB  using  the 
expiation  below.  The  c.omputcxi  AUX',  value 
shall  he  roundexi  as  follows: 

l).2.1.  If  the  computcxl  AlXl  value  is  101) 
kWh  or  less,  the  rated  value  shall  he  roundexi 
tei  the  nexirest  tenth  eif  a  kWh. 

0.2.2.  If  the;  computexi  AtX'  value  is  grexiteir 
than  too  kWh.  the  ratexi  viilue  shall  lx; 
remuded  tei  the  nexirest  kWh. 


AEt  -  0  363  X  x  ^ stesp. 


Kti 


*  i'oPr 


Whe;re!: 

AIX;  =  annual  emergy  c:e)nsumi)tiem  (in  kWh 
])er  year). 

Pw  Aicii  =  the  ratexi  peiwer  consum])tion  value 
(in  W)  in  on  (watch  TV)  mode. 

llwMc  II  =  the  numher  of  hemrs  assigiiexl  tei 
on  (watch  T\')  mode  according  to  Tiihle; 

3  of  this  api)i;ndix. 

Pmi  I  ii_.siKi  AM  =  the  nitexl  power 

{:on.sum|)tion  (in  W)  in  the;  multi-stre;iim 
test  in  on  mexle. 


HMe'i.ii_siKi  AM  =  the;  uum))e;r  eif  henirs 

assigne;d  tei  multi-stre;am  ace:oreling  to 
Table  3  of  this  a])pe;ndix. 

Psi.i.i.i’_MANi'Ai.  =  the;  ratexi  pe)we;r 

cemsumiition  (in  W)  in  the;  miinual  slee;)) 
te;st  in  sle;e;p  mode;, 

I  Isi.ci'i'  NiANi'Ai.  =  the;  miml)e;r  eif  heiiirs 

assigne;d  tei  iminual  sle;e;p  ix:c:ording  to 
Tiihle  3  eif  this  a|iix;ndix. 

Psi  l,l•,l*_Al•n  =  the  nited  ]xiwe;r  ceinsum|ition 
(in  W)  in  the  API)  test  in  sleep  mode;. 


Hsi.i  i  i’  Ai'ii  =  the;  numlx;r  eif  henirs  assigne;el 
to  API)  according  to  Table  3  of  this 
ii|))iendix. 

P(,i.|.  =  the;  r;ite;d  ]ieiwer  e:einsumptiein  (in  W) 
in  eiff  meide.  and 

lion  =  the  mimlie;r  of  henirs  assigned  to  off 
mode  ae:cording  to  Table  3  of  this 
ap|ie;nelix. 


Table  3— Number  of  Hours  Assigned  to  Each  STB  Mode  of  Operation 


APD  enabled  by  default? 


NO  . 
YES 


NO  . 
NO  . 
YES 
YES 


Multi-stream? 


Hmiii.i1_.SIKI, AM 

14 

0 

7 

0 

9 

5 

2 

5 
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current  session  of  Congress 
which  have  become  Federal 
laws.  It  may  be  used  in 
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(Public  Laws  Update  Service) 
on  202-741-6043.  This  list  is 
also  available  online  at  http:// 
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The  text  of  laws  is  not 
published  in  the  Federal 


Register  but  may  be  ordered 
in  “slip  law”  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO’s  Federal  Digital  System 
(FDsys)  at  http://www.gpo.gov/ 
fdsys.  Some  laws  may  not  yet 
be  available. 

H.R.  41/P.L.  113-1 

To  temporarily  increase  the 
borrowing  authority  of  the 


Federal  Emergency 
Management  Agency  for 
carrying  out  the  National 
Flood  Insurance  Program. 

(Jan.  6,  2013;  127  Stat.  3) 
Last  List  lanuary  17,  2013 
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